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ISSUE

Was the taxpayer entitled to deduct the payment made to the defrauded
clients?

DECISION
High Court: Latham CJ, Rich, Dixon and McTiernan JJ.

1. The taxpayer was not entitled to deduct the payment made to the defrauded
clients.

2. Per Latham CJ: The payment was made to discharge a capital liability and
was of a capital nature.

3. Per Dixon J: The payment was made to discharge a personal liability and
was “‘quite independent of his continuing to practice and quite unconnected
with the earning of future income.”

“In my opinion the loss inflicted upon the taxpayer by his fraudulent
partner takes no place in the subsequent carrying on of his practice. It
was simply a loss or depletion of his general resources as a result of his
undertaking the risk of such a liability when by entering into partnership
each partner armed the other with an authority which he might impose
liabilities upon him.” (CLR p 283)

925 ASHGROVE PTY LTD & ORSV DFCOFT
94 ATC 4549; (1994) 53 FCR 452

FACTS & ARGUMENTS

The five taxpayers were each a party in the relevant income years te one or
more agreements for the sale of timber on their land. Each taxpayer acquired
their land before 20 September 1985 for purposes which did not ir.velve profit
making from the sale of timber.

The first taxpayer, Mrs Gooch, entered into two timber agreements with North
Broken Hill Limited (NBH) under which she received $21,800. Mrs Gooch had
also entered into a similar agreement some years before and had entered into
the further agreements because she needed the money. As part of the
arrangement with NBH under the further agreements, Mrs Gooch entered into
a timber harvesting plan under the Forest Practices Act 1985 (Tas) for the
regeneration of the timber to restore the land for the benefit of future

generations.

The second taxpayer, Ashgrove Pty Ltd (Ashgrove), entered into two timber
agreements in 1987 with Tasmanian Pulp and Forest Holdings Limited (TPFH)
which also gave TPFH a series of options to purchase additional timber. As a
result of the exercise of the option under the first agreement, Ashgrove
received $49,900. Ashgrove also entered into a timber harvesting plan that
provided for natural regeneration of the logged land, which Ashgrove
eventually planned to use for bush stock grazing.

925 © 2014 CCH Australia Limited
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The third taxpayer, Mr Swain, entered into a timber agreement with Forest
Resources (FR) in 1987 to remove timber from a particular area in order to
stop stock straying, discourage shooters and to clean up the area. The price
under the agreement ($18,550) was arrived at by reference to a per tonnage
rate and was payable by monthly instalments which could vary with the
volqme of timber removed. Although the agreement contemplated that Mr
Swaln quld receive only a total of $18,550, he actually received over $26,000
paid at variable per tonnage rates. The quantity of timber taken was also n’wre
than that provided for in the agreement.

The fourth taxpayer, Mr Wadley, entered into a timber agreement with FR
because he wanted to reduce the level of his debt. The agreement provided for
the sale of 10,000 tonnes of timber for a price of $24,250 payable by monthl
instalments which could vary with the volume of timber removed. Howevery
Mr Wadley in fact received over $60,000 paid on a tonnage basis at Variablé
rates and the quantity of timber taken was more than 10,000 tonnes. Mr
Wadley glso eritered a second agreement with FR which provided fof the
regeneratior of forest on the logged land. Under the agreement FR was
required. to-pay a “reafforestation incentive payment” for pulpwood and
sarlva‘go wood removed from the area at set rates per tonne by Mr Wadley. Mr
Wadiey subsequently received a payment of $60,381. Mr Wadley wanted to
Ttéfenergt.et the logged land so that he could leave it for future generations as
ve found it.

The fifth taxpayer, Mr Davey, in partnership with his wife, entered into an
agreement with NBH which gave it a series of options to purchase timber on
their 1§nd. The agreement was entered into largely to cover Mr Davey’s
potgnﬂal liability under guarantees. As a result of the exercise of several of t}l,w
options, Mr and Mrs Davey received $61,560 which the Commissioner
claimed was net income of the partnership. After logging, the land was
cleared and ploughed and woodchip trees planted for the purpose of resale
Mr Davey had decided to start the plantation when he entered into a{
Zznlgurrent replartltmgha%rg(le{ment. Mr and Mrs Davey had also entered into an
rlier agreement wit for woodchip ti i
also sold mill logs to different millers. ptmber on their land and they had

The Commissioner contended that the relevant amounts received by the
taxpayers were assessable under the capital gains tax provisions in Pt IlIA of
the.Income Tax Assessment Act 1936 (Cth) and were income according to
Ordmary concepts assessable under s 25(1), 25A or 26(f). With respect to the
application of Pt TITA, the Commissioner argued that each timber agreement
involved the creation in law or in equity of a profit a prendre or other interest in
land on which the respective timber stood with the consequence that each
agreement amounted to a disposition within the meaning of either former s
16OM(6) or 160M(7). The Commissioner considered that the entire amounts
received constituted the consideration on disposal and that no cost base
appllled. Hence, the Commissioner was of the view that the entire proceeds
received by the taxpayers constituted capital gains.. Alternatively, the

 Commissioner contended that if the timber contracts were contracts for the

sale of goods (rather than the creation of an interest in land), the goods
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system, skill and organisation can all play a part in reducing although
not eliminating the element of chance, especially where the punter bets
with a bookmaker rather than on the on-course totalizator or TAB. In
favour of mere punting being inherently incapable of being a business,
is, that at the end of the day no matter how informed a punter may be
and no matter how systematic he may seek to make his endeavours,
there are so many chance factors intervening over which he has no
control, that chance probably remains the predominant factor in the
outcome . . .

... I am inclined, particularly with the growth of modern technology
such as computers, to think that there may be cases today . . . where the
activity of betting has become so organised, systematic and businesslike
and is carried on with such dedication to potential profit that the man in
the street would recognise that activity to be a business. That being so, I
propose to proceed on the assumption that mere punting may constitute
a business although the intrusion of chance into the activity as a
predominant ingredient at least in the outcome of the race itself does
suggest to me that it will be a rare case where a court will conclude that
the activity is a business. However, it is not necessary for me in the
present case to reach a final conclusion on the matter ... for in my
opinion even if the activities of betting are inherently capable in some
circumstances of constituting a business, the facts of the present case do

not reveal the [taxpayer] to be carrying on any business at all.” (ATC p
4969)

144 BAKERV CAMPBELL
83 ATC 4606; (1983) 153 CLR 52

FACTS & ARGUMENTS

The plaintiff brought an action against the defendant, a policeri.ai, who had
obtained a search warrant issued under s 10 of the Crimes Act 1914 (Cth) and
had attempted to obtain documents held by the plaintiff's solicitors at their
offices. The documents were being sought in respect of the alleged
commission of offences by the plaintiff and other persons against the sales tax
legislation.

The documents which were the subject of the search were all brought into
existence for the purpose of obtaining or giving legal advice but only some of
the documents related to civil or criminal proceedings then existing or in
contemplation.

The plaintiff contended that legal professional privilege applied to protect the
documents from being disclosed under the search warrant.

The defendant contended that s 10 of the Crimes Act was not subject to the
privilege and that, even if it were subject to the privilege, the decision of the
High Court in O'Reilly & Ors v Commissioner of the State Bank of Victoria 82 ATC
4671 was authority for the proposition that the privilege applied only to

944 ©® 2014 CCH Australia Limited
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documents brought into existence for use in existing or contemplated
litigation and not to documents merely brought into existence for the purpose
of obtaining legal advice.

ISSUES

To which documents does the doctrine of legal professional privilege apply
and was the search warrant issued under s 10 of the Crimes Act subject to the
doctrine?

DECISION

Full High Court: Gibbs CJ, Mason, Murphy, Wilson, Brennan, Deane
and Dawson JJ.

1. Per Murphy, Wilson, Deane and Dawson ]JJ (Gibbs CJ, Mason and Brennan
J] dissenting): Legal professional privilege applies to all forms of documents,
unless expressiv or by necessary implication excluded by parliament. Section
10 of the Ctimes Act did not exclude the doctrine of legal professional
privilege and therefore the doctrine applied to override the search warrants.
Per Deanz1:

“It is a settled rule of construction that general provisions of a statute
should only be read as abrogating common law principles or rights to
the extent made necessary by express words or necessary intendment . . .
It is to be presumed that if the Parliament intended to authorize the
impairment or destruction of that confidentiality by administrative
action it would frame the relevant statutory mandate in express and
unambiguous terms.

. sec 10 contains no express reference to communications between a
person and his legal advisers. It neither expressly includes them in, nor
expressly excludes them from, the things to which it refers. There is
nothing in either sec 10 or in any other provision of the Act which
indicates either that the Parliament directed its attention to the particular
matter of modifying or destroying the confidentiality of relevant
communications between a person and his legal advisers or that there
existed a legislative intention to modify the common law principle that
the confidentiality of such communications should be preserved. In
accordance with the ordinary principles of construction, the section
should be construed as not including, in the things which it authorizes to
be inspected or seized, documents whose confidentiality would be
protected in the Courts of the land by the doctrine of legal professional
privilege . .. The consequence of that construction of the section is that
the search warrant in the present case should be read as not referring to
documents to which legal professional privilege attaches.” (ATC pp
4642-4643; CLR pp 116-118)

2. The decision of the High Court in O'Reilly & Ors v Commissioner of the State
Bank of Victoria, which decided that legal professional privilege was only
available to protect evidence from disclosure in the actual course of judicial or
quasi-judicial proceedings, should be overruled. Per Murphy J:
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on of the business and the incurring of the interest liability. His Honour was
applying the principles established in the AGC, Placer Pacific and Riverside

Road cases and his approach was fully supported by the approach to
deductibility of interest under s 51(1) (albeit the first limb) in Steele.

3. In Steele a number of observations were made in the majority judgment of
Gleeson CJ, Gaudron and Gummow JJ (with whom Callinan ] agreed, save on
the issue of relief). Those issues may be summarised as follows:

1. The reference in s 51(1) to ‘the assessable income’ is to be construed
as an abstract phrase referring not only to assessable income derived in
any particular year but also to assessable income the relevant outgoing
‘would be expected to produce’. Thus, the test of deductibility under the
first limb is that ‘it is both sufficient and necessary that the occasion of
the loss or outgoing should be found in whatever is productive of the
assessable income or, if none be produced, would be expected to
produce assessable income”: see Fletcher & Ors v FC of T 91 ATC 4950 at
4957; (1991) 173 CLR 1 at 16-17 and Steele at par 22.

2. Interest paid on ordinary commercial terms for the use of money
expended to acquire property held for an income producing purpose is a
recurrent payment which secures, not an enduring advantage, but
rather, the use of borrowed money during the term of the loan.
Therefore, in the usual case, where interest is a recurrent payment to
secure the use for a limited term of loan funds, it is proper to regard the
interest as a revenue item and its character is not altered by reason of the
fact that the borrowed funds are used to purchase a capital asset. Once it
is determined that the interest paid during a relevant year is an outgoing
incurred in gaining or producing a taxpayer’s assessable incoine
generally then, even though no assessable income is derived during that
year and no such income may ever be derived, the circumstance that the
capital asset has produced no income is not a reason to concliztie that the
interest is an outgoing of a capital nature: see Steele pars 25-29

3. In deciding whether, in a case such as Steele, the interest was an
outgoing ‘incurred in gaining or producing the assessable income’ it is
unnecessary to distinguish between the purpose of the taxpayer in
borrowing the money and the use to which the borrowed funds were
put. The reason for that is that even though no assessable income may be
produced in the year in which the outgoing is incurred, where the
purpose of the taxpayer in borrowing the money is immediately satisfied
by the use of the borrowed funds to acquire the capital asset for income
producing purposes, the necessary connection exists.

4. The temporal relationship between the incurring of an outgoing and
the actual or projected receipt of income may in other cases, but not
Steele, be one of a number of factors relevant to a judgment as to whether
the necessary connection might in a given case exist. However,
contemporaneity is not legally essential and whether it is factually

important may depend upon the circumstances of a particular case: see
Steele par 44.” (ATC p 4605)
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4. The TV
not determuning,
app

rence to the -
;neffl the use to which those borrowed funds were put’:

173 |

observations in Steele “‘are of considerable ass’i,stance in confining, l?[us
the issues arising in the present case™. I.n the present case it b1

copriate to approach the issue of the occasion of thg interest putgﬁmgs v
3 purpose of the taxpayer and his wife in borrowing the money

#Thus, the occasion for the recurring liability for m’cere;s;1 on th(fe Ei?llé
Joan was the Bank loan agreement the purpose of .WhIC twashio the
taxpayer and his wife to acquire and. carry on in par gteer;e (I;t e
delicatessen business. As stated in the majority ]udgmenft in o busm}; o
46), the taxpayer may still be ep’at}gd toa deduc‘fmn after the

ceased in respect of a recurrent liability for interest:

i i i ing is to be found in
‘... provided the occasion of a business outgoing 1s :
the I?usiness operations directed towards the gaining or production
of assessable income generally.””’ (ATC p 4606)

The relevance of the cessation of business is of fa'ctual importancetar};d
5.1ates to whether the occasion of the outgoings in question are no longg.lr ? b re1
;(e)und in the business operations directed towa.rds the gaining or produc }[ed
of assedsclie income generally of the partnership busil'ness. fAbs Ciir;si Eﬁgxthe

o i ime between cessation ot bus
‘there may come a period of time | :
Ouf}r ;I;t of intZrest which is such that, in all the c1rcumstancei 01: tlt’;e case, tl;e
S ici i iviti usiness to
\ i te to the activities of the
avment is no longer sufficiently proxima usin
ge;ycriréductible unc%er s 51(1) with the consequence that ;hose‘ 3ct1v1t1§§ t?lz
i i he outgoing. However, the evidence 1
nger provide the occasion for t i . .
;)regentpcase did not establish that that point ha;i been ‘arrw(ild at iurff;% r’ih&e1
i i to such questions depen
or 1994 financial years. Answers .
’1c909§1m0nsense’ or ‘practical’ weighing of all the factors: see [Fletcher & Ors v

FC of T 91 ATC 4950 at 4958].”

6. The fact that the Bank, as a matter of practicabﬂity.rather than legal
o'bligation, allowed early repayment did not alter the analysis.

“ . In our view his Honour was correct in chargcterising the occas1or;
for the liability in such circumstances as depending upon 't};i te;r;rnlis Et
the contract rather than upon whether or not the partners mi? 1 0 ;31 !
not have availed themselves of an opportunity to repay t 3 oan cihat
particular day because of an indulgence shown by the lear}der orll hat
occasion. In that regard, it is significant that the partners di apgiéf the
net proceeds of sale in repayment of the loan and hlshHon%urhad ne

appear to be prepared to find that the taxpayer and 1§ Wli e ad | tg
other partnership assets which were available, had .the an agease(,:1

discharge the loan when, or even after, the partnership business ¢ .

Had the loan agreement in question been a ‘roll ovgr’ busmi;se ?;1;
facility which entitled the taxpayer conducting the bpsmesls, 01:1 pe dar

of each monthly payment, to elect to repay the principa and Onﬁnu}é
avoid incurring liability for interest or to ‘roll over the lozfm and ¢ ntitue
to be liable for interest, that may have been a d%fferent 51tua.t10n;[hnt hat
circumstance there may be considerable forf:e in a c?ntentlon a e
occasion of the liability was the election to ‘roll over” the loan on ea
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made with the suppliers s 260 has been regarded [by the
Commissioner] as a warrant for disregarding part of the price actually
paid for goods pursuant to contracts, the validity of which remaing
unaffected. I do not think that section authorizes the Commissioner tq
substitute a different price for that actually paid in accordance with those
contracts. Indeed, s 260 does not authorize the Commissioner to do
anything; it avoids as against the Commissioner arrangements, etc as
specified and so leaves him to assess taxable income and tax on the facts
as they appear when the avoided arrangements, etc are disregarded
Here, it is not revealed that the taxpayer company’s real outgoings for ity
supplies were £19,777 less than the price it paid or that the additional
£19,777 was not paid or was a gift to Breckler Pty Ltd. To arrive at any
such conclusion would, I think, be an unauthorized reconstruction of

what occurred and, moreover, would not be in accordance with the true
facts.” (CLR pp 440-441)

9117 FCOFTV CENTURY YUASA BATTERIES PTY
LTD

98 ATC 4380
FACTS & ARGUMENTS

In 1990, the taxpayer borrowed money, at interest, from “BNI”’ (a non-resident
bank). Clause 11 of the loan facility agreement, required the taxpayer to pay
BNI an “additional amount” in respect of any withholding tax deducted from
payments it made. The “gross up” was designed to ensure that BNI woulc
receive a net amount equal to the amount that it would otherwise receive if 1.0
withholding tax was payable. The precise terms of cl 11 were as follows:

“All sums payable by the Borrower under this Agreement shall be paid
in full without set-off or counterclaim and free and clear of 41.d ‘without
any deduction or withholding for or on account of any.tax. If the
Borrower or any other person is required by any law or regulation to
make any deduction or withholding from any payment, the Borrower
shall together with such payment pay an additional amount so that the
Lender receives free and clear of any tax the full amount which it would
have received if no such deduction or withholding had been required.
The Borrower shall pay to the relevant taxing or other authority the full
amount of the deduction or withholding made by it and promptly
forward to the Lender copies of official receipts or other evidence
showing that the full amount of any such deduction or withholding has
been paid over to the relevant taxation or other authority before the date
on which penalties attach thereto.”

The Commissioner argued that additional amounts payable under cl 11 were
either “interest”” or “in the nature of interest” for the purposes of s 128 A(1) of
the Income Tax Assessment Act 1936 (Cth) and that withholding tax was
therefore payable on such amounts. It was submitted that ¢l 11 obliged the
borrower to pay “an additional amount”, so that BNI receives “the full

1M17
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had been require

BNIL X
conse uen >
;ave ’lene character of interest.

The taxpayer contended that the additional amounts were not “interest” or |

he eross up was not calculated by reference to the principal sum loaned and |
ivasgnot in the nature of an additional return or profit to BNI on the money |

was void under s 261 of the Act. The parties also accepted that “interest” in s

belonging to; . or owed to another, and that interest must be referable to a
principal sun

We.e the additional amounts that were payable under cl 11 of the agreement

249

t+ which it would have received if no such deduction or Withholdi.ng
o d”. According to the Commissioner, the full amount which
nwould have received” is the full amount of interest and .that
ly there is no reason why the additional payment does not itself

iin the nature of interest” because, as Cooper | had decided at first instance,

advanced over and above the interest calculated and payable under the loan.

i i decision in
conduct of the case, the parties accepted that, follgwmg the
glagz}s Securities Pty Ltd v Commonwealth Bank of Australia 92 ATC 4658, cl 11

128A bore its ordinary meaning, namely the return, consideration or
compensation for the use or retention by one person of a sum of money

ISSUC

4rperest’” or “in the nature of interest”?

DECISION
Full Federal Court: Spender, Kiefel and Finn JJ.

1. The additional amounts that were payable under cl 11 of the agreement
were not “interest’” or “in the nature of interest”, but were an indemnity
against BNI's liability for income tax.

2. The additional amounts did not have the character of a return or profit to
the lender for the use of money advanced to the borrower. They were not
calculated by reference to the principal sum advanced and were not in the
nature of an additional return or profit to BNI on the money advanced over
and above the interest calculated and charged. The purpose for the “gross up”
was to ensure the effective rate of interest earned by BNI was not reduced.

3. Per Spender Kiefe] and Finn JJ:

“The submission on behalf of the Commissioner is that the extension
intended by the phrase ‘an amount in the nature of int,erest’ was the
inclusion of payments which, ‘though not strictly interest’, are properly
to be regarded as part of the cost to the borrower, which the lender
extracts as the price of the borrowing.

The conclusion of the learned primary judge on this aspect of the matter
was as follows [97 ATC at 4315]:

‘Clause 11 is not concerned with any additional liability to pay
interest over and above the obligation contained in clause 5. Rather,
clause 11 seeks to make the applicant as between it and BNI
responsible for the payment in Australia of BNI's liability for
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istence of the
ence of the continued or contemporaneous ex1isc’c§s rendered
COns'equof employer and employee ora reward.for serv T its
relaﬂonither during the employment or at or in conseq
en e
gwe

termination.” (CLR pp 553-554)

(b) Per Fullagar J: The payments were of an income nature as they wey
“substitute’ for wages that the taxpayer would otherwise have recejy,

"It seems to me that the [taxpayer’s] receipts from

MaCDonald
Hamilton & Co must be regarded as having the characte

T of ineg

r]:
They were regular periodic payments — a matter which hag 1., ool -] i tion are not so related to any emplpymer}’F of the
regarded in the cases as having some importance in determ; the receipts T ? llllesi’cher within the terms of the definition of mCOmi
whether particular receipts possess the character of income Or Capiy [taxpayet] as tlo aerfc}i on’ in sec 6 of the Income Tax Assessment AcS
in the hands of the recipient . .. What is, to my mind, decisive ig thay from pErena ?c(hin the terms of sec 26(e) of the Act. The mogey
the expressed object and the actua] effect of the paym, 1936-1943 or w e, have been paid if the [taxpayer] had not been
to make an addition to the earnings, the undoubted Income, would not, of course,

f
i & Co up to the date o
MacDonald, Hamilton 0 uf 2 ¢
nlistment bByut nothing that he haﬁ d}?ne ?;efgoei?lﬁéozerli}[ereg
X : i ight therea
Iton & Co, or mig .

Ma'CDonale Ir{r?er?& provided the occasion of the paymentst; TZIe1
iy O\Zere rrllade irrespective of any services gl:enneyWho
emplcyee a; employee. The same bounty was avaﬂer}lis fc; C(z e who

8 ne month or for ten years ... o e
lfmd Je‘;?s(?]l efr(;rpl?)yment explains the selection of him as ;altr(ei(;{:)slenr; t
5-”-?5}’ no degree characterizes the payment. The pay(rinef t does not
uut’c1 klél in any degree of the character of a reward fo

a rr |
1roearidered or to be rendered.” (CLR pp 563-564)

1170 DONOVANV DFCOFT
92 ATC 4114

FACTS & ARGUMENTS

i he Cash
i t of various breaches of t
i had been charged in respect . e Cash
%;n:ﬁ%;ar;epoaﬁs Act 1988 (Cth), mclud}FIEIg ?cpelim;é;r liir;l;e agﬁg;lgr; > and
i i der false names. e tria . .
COH(;I}CUIE tliiee %llfs\éslcgl SOleli‘t of Western Augtraha apd the g{)p;\lézant intended
fcf glelgg rllot guilty to the charges and maintain her right to silence.

respondent. What the employing firm decided to do
really did, in relation to the [taxpayer] and others in th
position, was ‘to make up the difference between thei

employed

remuneration, and it is not paid in respect of or in r
employment of the recipient. But it is intended to be, and is in fact 5
substitute for — the equivalent pro tanto of —
which would have been earned and paid if the
taken place. As such, it must be income, even

paymen (S

the salary or Wages
enlistment had pog

making the payments. It acquires the character of that for which i is
substituted and that to which it is added.” (CLR pp 567-568)

2. Per Dixon CJ, Williams, Fullagar, McTiernan and Webb JJ: The payments
were not assessable under s 26(e) as they were not granted to the taxpayer ir.
relation directly or indirectly to any employment or services rendered by hin

(a) Per Dixon CJ and Williams J:

“There can, of course, be no doubt that the sum of £104 represented an
allowance, gratuity or benefit allowed or given to the wxpayer by
MacDonald, Hamilton & Co. Our difficulty is in agrecing with. the
view that it was allowed or given to him in respect of or in relation,
directly or indirectly, to any employment of or, services rendered by
him. Tt is hardly necessary to say that the words ‘directly or indirectly’
extend the operation of the words ‘in relation ... to’. In spite of their
adverbial form they mean that a direct relation or an indirect relation
to the employment or services shall suffice. A direct relation may be
regarded as one where the employment is the proximate cause of the
payment, an indirect relation as one where the employment is a cause
less proximate, or, indeed, only one contributory cause. It may be
conceded also that the proviso has an effect upon the construction of
par (e) of sec 26, but the effect is only to show that the allowance may
be in consequence of a retirement from or termination of the office,
not to show that a mere historical connection, as it may be called, is
sufficient. We are not prepared to give sec 26(e) a construction which
makes it unnecessary that the allowance, gratuity, compensation,
benefit, bonus or premium shall in any sense be a recompense of
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given or produced by the applicant . . .
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GP INTERNATIONAL PIPECOATERS PTY LTD v ke

to the taxpayer for the hiring services it provided under the hirjng con . tion of
. : . ct of the construc

These factors pointed so clearly to the revenue character of the paymen _amounts received by the taxpayer1 in tl;ffg')?e

the mere fact that the payments were compensation in respect of capity coating plant of an income or capital nature:

could not deprive the profits of their income character. ?

ION

deral Court: Woodward, Northrop and French JJ.

i f the

i i ect of the construction o

ived by the taxpayer in resp 1

amountsl;ﬁ‘fewere oyf an income nature and were therefore properly
oating P

8. Per Beaumont J: It could not be said that the payments received were £,
disposal of the scaffolding to the customer, since the scaffolding haq bee

by the time the compensation clause was enforced. Rather, the ap,
received under the compensation clause constituted “an additional hl'ring
and consequently “had the same revenue character as the hiring

themselves’”.

7228 GP INTERNATIONAL PIPECOATERS PTY LTD
FCOFT

Full Federal Court 88 ATC 4823, (1988) 19 FCR 516; Full High Court 90 AT
4413; (1990) 170 CLR 124 ~

<able under s 25(1). ]
d French J:

- dward, NOI‘thI'Op an ] . ,
L lieve that, if a company is brought‘ into EXISt?nC{E ﬁor.ft},z}elesﬁi
e 1ef erfor,ming one contract for profit, and particularly <lie under
purpose gtrgct is comparatively short . . . then all payments ma N
oo ci are likely to be income rather than capital receip is the
e contra -‘h: company. The business of Sud} a company lz)urse
harlfdilﬂcé;cz of the contract, and the receipts are in the ordinary c
_perior.

a1 pusiness.
FACTS & ARGUMENTS R
The taxpayer was a joint venture company which was established for the 50
purpose of performing a “pipe contract” granted to it by the State |

. j f the pipe-coating
i broadly ... the construction o : it
LOOlf[mgaf;t ;?r;pﬁl; tfcire first ztage of a continuous but S(EHCH% efu;ﬁ(;
i ‘ i er
Commission of Western Australia. Under the pipe contract, the taxpayer w, plaer;ation e e xegular ayments were made un
required to coat pipes which would be used to create a natural gas pipelin Sgntract.” (ATC p 4833)

, . . . nd McHugh
EVI;SC;}):};: Vs(c))ﬂicgag"f/v afo required the taxpayer to construct a Pipe coating plant ” High Court: Brennan, Dawson, Toohey, Gaudron a

Pursuant to the terms of the pipe contract, the taxpayer was paid $4 675m b
instalments in establishment costs for the construction of the pire coatin
plant. The taxpayer constructed the plant for $5.35m and claimed depreciation
on the plant. On completion of the contract the plant was sold jor its salvage |
value of $500,000. ~

mount
he decision of the Full Federal Court should be.upheldécgsze Cel\ nount
T‘ ed by the taxpayer was of an income nature as it was r ived in the
d?ri/ \ C(})Iurse of carrying on its business and was therefore asses
ary

5(1). |
2 Per Brennan, Dawson, Toohey, Gaudron and McHugh J: N
“To determine whether a receipt is of an income or of a capital : Wﬂi

Hous factc ay be relevant. Sometimes, the character of receipts .
Ezri(envi;f;?ﬁ;; Zlearly by their periodicity, regularity or recurrence;

The Commissioner assessed the taxpayer on the $4.675m that it received on
the basis that the receipt was of an income nature and therefore assessable
under s 25(1) of the Income Tax Assessment Act 1936 (Cth). The Commissioner

. . . . : : in exchange
contended that the construction of the plant was an Integral part of the Ppipe sometimes, by the character of a right or thing chsposedtig]f1 i [ %r
contract as a whole and that the progress payments which the taxpayer for the receipt; sometimes, by the.scope of ’fh? tfansei“c]ed /a nd by the
received under the contract were received in the ordinary course of its  business in or by reason of which money is rece

| ing i i ture or business.
e recipient’s purpose in engaging in the transachor;l, V;éler o rosennt of
The factors relevant to the ascertainment of the char of a recelpt of
money are not necessarily the same as the factors relev

” ; 138
ascertainment of the character of its payment.”” (ATC p 4420; CLR p 138)

k i i rable
i t received in respect of a severa
3. t establishment costs were no ' verable
32:11:ch§f Itjllsencontract. It was impossible to treat the bus;ness Ff }’ihe tiazpcgraﬁng
fixrfited to the coating of the pipe when the construction of t sv Ia)spbound 8
i k which the taxpayer
integral part of the wor . und 10
gi:a;fl;)rylas"fﬁ: amo%mts I;)eceived by the taxpayer for the establishmen

228

The taxpayer contended that the amounts received for the construction of the
plant were of a capital nature and therefore not assessable. According to the
taxpayer the construction of the plant represented a severable part ofthe
contract and was only “a means to an end”, being the coating of pipes. The
taxpayer argued that it did not intend to derive, nor in fact did it derive, profit
from the construction of the plant and that, accordingly, the amounts which it
received for the construction of the plant should not be regarded as being of
an income nature.

9228 © 2014 CCH Australia Limited
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618 HOCHSTRASSER (INSPECTOR OF TAXES) v M OF TV HOLMES

The Inspector of Taxes assessed the taxpayer on the payment under Sch
the Income Tax Act 1952 (UK), which levied income tax on “ever
having or exercising an office or employment . . . in respect of all salaries, f,
wages, perquisites or profits whatsoever therefrom”. The Inspector 4
that payments received from employers are profits from employment, exce
where the employee advances substantial consideration aside frop,
services, in money or money’s worth. According to the Inspector, the ’faxpég}
did not advance any consideration for the compensation payment he Teceive,

Hence, the £350 was profit received as reward for his services and Nothip
else.

72 FCOFTV HOLMES
ATC 4476; (1995) 58 FCR 151

TS & ARGUMENTS

. . 1
er was an employee of a shipping line (P&O) on adt;g ?;11? fsr‘g;li’ Z
- Lady Kathleen). The vessel responded to a mayday i the West
el (the o 1 tanker (the Kirki), which was stranded o N

tres??d lceoa;s,l’?%; }che time the Lady Kathleen reached the Kirki, its crew had
strahan .

ted and it was drifting towards shore posing a cqns1dfere;b1§ r1ssé< Htlz
oo d the environment. Fortunately, due to heroic efforts by me
X etllrill en’s crew, the Lady Kathleen was able to tow the Kl?’.kl out o
. L[xl/ii/t}{(iheeresult thlat the vessel was eventually saved and its cargo
danger

. a Iesu-lt Oy e taj:pa y eI,S paI thIFatloIl mn t]: e OperatIOIlSI Ile recewv ed/ 1Ilter
A :f$23 38] ‘I : ] M l'” | Vzs ] Ao 1// E :

ISSUE
he salvage of the vessel. No reward would have been payable

Alia, a payment
; articiva‘ion in t
¢ the vizssel had been lost. N
he Commissioner assessed the taxpayer on this payment 0(:111 t se25(1) Jhat !
o tituted income according to ordinary concepts under 1 , ot
L CO.D;.I " 26(e) which includes in assessable income jche value he

o ;nlsl allowances, gratuities, compensations, benefits, bopuseiazon »
k ‘taxpa'};er;: al?owed given or granted to him in respect of, or for or in re

remi .

directly or indirectly to, any . .. services rendered by him . . .

 The Administrative Appeals Tribunal held that nei’d}eil s 2?;()}) eICl;rti Ci?((e))f
'ap;eﬂied The tribunal found that the taxpayer had n?l Ifllegsst to}ie s};lvage n of

o ayment over his ordinary wages unless e was
reCEIVH}gl ZI;}(; fh;tntlhe payment was a “windfall gain Wh1chf v;astg)?a Zs; 2
succletsi)futhe success of the salvage operation rather than out of the taxpay
resu

Was the £350 payment a profit arising from employment and therefoy,
assessable to income tax under Sch E?

DECISION

House of Lords: Viscount Simonds, Lord Radcliffe, Lord Cohen, Lord
Keith, Lord Denning. ‘

1. The £350 payment did not arise from employment and therefore was ncf
assessable under Sch E. ‘

2. Per Viscount Simonds and Lord Radcliffe: The question is whether, i
of the facts of each case, a payment is or is not a profit- arisin
employment. The onus is on the Crown to establish that the payment is a
reward for the employee’s services. The payment may e in reference to
services performed in the past, present or future. In the present case, the
wages of employees were calculated independently to any payments they may
receive under the housing scheme. In fact the wages of employees who wete ISSUE der either s 25(1) or
part of the housing scheme were better than those who were not. This Was the payment received by the taxpayer assessable un

suggests that the payment was made for reasons other than services rendered. 26(e)?

Questions of whether consideration was advanced by the employee, whether
that consideration was sufficient or substantial, colourable or not and whether _ DECISION
the housing agreement was ““collateral’” were irrelevant.

__ employment or services rendered by him.

Full Federal Court: Hill, Cooper and Keifel JJ.

( )

according to ordinary concepts under s 25(1).

i levant sense to the taxpayer’s

ent was unrelated in any re e

z;nT{loe rgzz’in This was the case even though the taxpayer X%uﬁnﬁgthgzen d
thepop};ortur.\ity to participate in the salvage operation ha

3. Per Lord Cohen: Although the employment was the causa sine qua ron
(necessary precondition) for the benefit, it was not the causa causans (the actual
cause). It was the housing agreement that was actual the source of profit.

4. Per Lord Denning: The £350 received was not a “profit” but merely
compensation received for a loss that the taxpayer incurred as a consequence
of his employment. Such compensation is analogous to indemnification
received for workplace injuries.

1272
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702 FC OF TV LEWIS BERGER & SONS (AUSTRALIA) LEDIGVFCOFT 703

more than one place ... and in that case he is held to reside in b
places and to be chargeable with tax in this country ... more dif

questions arise when the person sought to be charged has no hom,
establishment in any country but lives his life in hotels or at the hoe
of his friends. If such a man spends the whole of the year in hotels ‘mu ‘
United Kingdom, then he is held to reside in this country .
probably the most difficult case is that of a wanderer who, ha\‘zi.ri \\
home in any country, spends a part only of his time in hotels 11? .
United Kingdom and the remaining and greater part of his time in hote]
abroad. In such cases the question is one of fact and of degree, and me{s
be determined on all the circumstances of the case . ..” (AC pp 222-2

1320 E_(I; OF TV LEWIS BERGER & SONS (AUSTRALIA}
D

(1927) 39 CLR 468
FACTS & ARGUMENTS

The taxpayer carried on a business of manufacturing and dealing in pain
varnishes and similar products. Part of the taxpayer’s sales were made to
customers in New Zealand. The Income Tax Assessment Act 1922 (Cth) assessed
a taxpayer on income derived by the taxpayer from sources in Australia byt
not from sources outside Australia. The Commissioner apportioned the
annual income of the taxpayer between Australian and New Zealand sources

by applying a formula in which the New Zealand income was calculated ag
follows:

DECISION
High Court: Starke J.

The basis of apportionment adopted by the Board of Review did not
concern a question of law and consequently no appeal was available.
2 Apportionment depends on business judgment and experience, applied to
the facts of the particular case, the nature of the business, and the mode in
which it was actually carried on. No fixed or rigid formulae can or should be

ﬂ321 LIEDIGVFCOFT
94 ATC 4269; (1994) 50 FCR 461

FACTS & ARGUMENTS

The taxpayer’s parents-in-law had conducted a land broking business in South
Australia. They sold the business to the taxpayer for $130,000. However,
$65,000 of Hi's amount was forgiven after the taxpayer orally agreed that he
would acquire the business as trustee and thereafter hold the assets and
incoms from it for the benefit of himself and his wife equally.

In hic returns for the 1986 to 1990 income years, the taxpayer claimed
d.auctions of between approximately $19,000 and $25,000 for wages paid to
ids wife. However, the Commissioner denied these deductions. The taxpayer
objected, arguing that the amounts claimed were not income derived
beneficially by him but represented income derived by him as a trustee and
assessable to his wife.

The tribunal found that the taxpayer operated the land broking business as a
sole trader, that the taxpayer’s wife made no contribution to the running of the
business, and that the income from the business was generated from the
taxpayer’s personal exertion. The tribunal held that, for tax purposes, the
taxpayer’s personal exertion income remained his income (being earnings
derived by him as a land broker) and that a trust whether express, implied or
constructive, could not be used to divert the income to his wife. According to
the tribunal, it followed that such income could not constitute trust income not

(a) The portion of profit on New Zealand sales was calculated by dividing
the New Zealand sales by the total sales and multiplying this amount by
the total net profit for the year.

(b) The portion of profit on the New Zealand sales attrituiable to New
Zealand sources was calculated as expenditure in New Zealand, divided
by total expenditure, multiplied by the New Zealand sales profit.

The Board of Review rejected this formula and instead apportioned the proﬁt

derived by the taxpayer equally between Australian and New Zealand
sources. ‘

provided that: “Except as provided in this Act, a trustee shall not be liable as
trustee to pay income tax upon the income of the trust estate.”

The Commissioner appealed, contending that the board had made an errorin | - ISSUE

law in the way in which it apportioned th ‘s i
y PP e source of the taxpayer’s income. Was there a principle of tax law that a person acting in the capacity of trustee

Tlf_le taxpaye? argued that the Commissioner was not able to appeal to the and carrying on a business involving the performance of personal services
ngh Court in respect of the method of apportionment used by the Board of ~ must derive the income beneficially?

Rev_1ew, on the basis that appeals to the High Court from the board were only

available concerning questions of law and that no appeal was available in this JECISION
case as the apportionment of the source of income was a question of fact.

ISSUE

Did the basis of apportionment adopted by the Board of Review concern a
question of law?

Federal Court: Hill J.

1. There is no general law doctrine that in no case can income, which is
personal service income, be derived by a person as trustee in such a way as to
_exonerate that person from a personal liability to tax arising under the Act
outside Div 6:

subject to tax in the hands of the trustee in reliance on s 96 of the Act, which 3

ﬂ320 © 2014 CCH Australia Limited Australian Tax Casebook ﬂ321
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780 MANSFIELD V Fe GFIELD VFC OF T 781

2. The central management and control of the taxpayer resided in Ayg
with Mr Sleigh, since he exercised complete management and control gy,
business operations and internal administration of the taxpayer f
Australia. This in turn meant that the taxpayer was also carrying on b

in Australia, since a company carries on its real business where its cep
management and control abide. Accordingly, that part of the definitiy
resident in s 6(1) which deemed a company to be a resident if it carrja
business in Australia and had its central management and control in Ays
was satisfied and it was irrelevant whether the other business Opera
involving the charter party contracts were carried on inside or oy
Australia. Once it was found that a company had its central management ,,
control in Australia, that was sufficient in itself to constitute it a residep
Australia.

fyrisers: The taxpayer claimed a deduction of $469 for expenditure on
turisers which were said to be used by her to combat the dehydration
pacts caused by her continual work in pressurised aircraft. During the year
, also incurred expenditure on other makeup products but did not claim a
ction for that expenditure.

ol

Jdressing: The taxpayer claimed a deduction of $434 for hairdressing
nditure. She gave evidence that she attended a hairdresser approximately
fortnight to have a good quality conditioner applied to her hair; that she
ed to wash her hair and apply moisturising substances to it every night
eding a flight; that she also was required to apply hair spray
oximately four times a day because the hat she wore as part of her
rm flattened her hair; and that it was essential that she had clean hair and

. L air style that conformed to airline regulations given her continual handling
3. Mr Sleigh’s activity in relation to the charter party operations amounte ‘

the ‘taxpayer carrying on business in Australia. The question of where
business is carried on by a company is in every case one of fact. The questi oes: The taxpaver claimed a deduction of $180 in respect of the purchase of
is “where do the operations take place from which the profits in substan ges (includinig two pairs of cabin shoes) which conformed with her airline’s
arise?”” Here, the essence of the taxpayer’s business operations was lour ard style standards. The taxpayer only used the shoes when in uniform
decision in Melbourne of Mr Sleigh to charter and sub-charter the tanker Th e rabil shoes were worn only inside aeroplanes). Evidence also indicated
decision in every substantial sense gave rise to the profits which the taxpay wer continual walking and standing required good comfortable shoes;
made out of the subcharters. Forwarding of contracts to Singapore f it due to the effects of cabin pressure her cabin shoes were required to be a
execution was a mere formality. Further, Mr Sleigh’s shareholding gave If size larger than those acquired for ordinary use; and that her shoes
control of the voting power of the taxpayer. Accordingly, that part of { ffered from regular scuffing arising out of her duties.

definition in s 6(1) which deemed a company to be resident if it was carr-i
on business in Australia and had its voting power controlled by revide
shareholders was also satisfied.

nfyhose: Australian Airlines required flight attendants to wear unladdered
oy or blue pantyhose while in uniform. The taxpayer claimed a deduction of
32 for purchasing such hosiery during the year. She gave evidence that she
ly wore the pantyhose when working and that due to both the confined
ace of aircraft and passengers’ negligence frequent laddering occurred.

4. The relationship between the “central management control’* +est and
“voting power control” test can be explained as follows:

“if the business of the company carried on in Ausira.ia consists of
includes its central management and control, -ten the company
carrying on business in Australia and its ceniral management an
control is in Australia. If, on the other hand, a company incorporat
elsewhere is merely trading in Australia and its central management an
control is abroad, it does not become a resident of Australia unless
voting power is controlled by shareholders who are residents
Australia . . .” (CLR p 159)

1352 MANSFIELD VFCOFT
96 ATC 4001

1 the relevant year of income, the taxpayer received an allowance of $1,019
m her employer under the Flight Attendant’s Award in relation to the
ove items.

e Commissioner assessed the taxpayer in respect of the full amount of the
owance but denied her a deduction for any of the above expenditure. In
ticular, the Commissioner referred to the Full Federal Court decision in FC
I v Edwards 94 ATC 4255 in which a deduction for the cost of “additional”
thing over and above that necessary for the relevant taxpayer’s personal
quirements of “modesty, decency and warmth” was allowed. According to
e Commissioner, the taxpayer’s expenditure on shoes and stockings should
t be deductible as such items were necessary for her modesty, decency and

FACTS & ARGUMENTS

The taxpayer was a flight attendant with Australian Airlines. In the ye
income ending 30 June 1990, she claimed deductions under s 51(1) of t
Income Tax Assessment Act 1936 (Cth) totalling $1,215 in respect of
following items: '

as the taxpayer entitled to deductions under s 51(1) in respect of the above
ms?

9352 © 2014 CCH Australia Limi tralian Tax Casebook 9352
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RTH AUSTRALIAN PASTORAL COMPANY LTD VFCOFT 879

878 NORTH AUSTRALIAN PASTORAL COMPANY LTD v/ FCo

was not therefore a resident of the Northern Territory and consequently

2. Per Dixon CJ, McTiernan, Windeyer, Menzies and Owen JJ: The assig
: nm
r entitled to the exemption under s 23(m).

S
Was aiso ()! e“e(“\/e t() al enat t e dl\/ldend mcome fI‘()m th aXpay

SUE

(@) Per Windeyer, McTiernan, Menzies and Owen JJ: A future dividend ;
2 the taxpayer a resident of the Northern Territory throughout the relevant

mer i
ere expectancy and does not constitute an existing chose in action

(b) Per Dixon CJ: It is not i
possible for a shareholder t i "
undeclared dividend without also transferring the shar:e)svaSSlgn "

9397 NORTH AUSTRALIAN PASTORA
LTDVFCOFT L CoMPANT

(1946) 71 CLR 623
FACTS & ARGUMENTS

Th . .

Cat(a eta;];;};er gva; mcorpoAr?ted in the Northern Territory and conducted
n business at Alexandria, where it had it i \

! a, s registered offi .

’é&;;(pa}[yer est.abhshed a branch office in Brisbane, sinceg five of i?sce. .

d ec ors resided there. It was in Brisbane, for two of the four years of jnsceven

Whgll:i hl;)r;:a Ctiieit all m%atglgs of the directors and shareholders were };Iilje V

ary resided and kept the common seal and i .

where the chief bank account |

of the company was operated

account were kept at Alexandria, but dupli F e were mt
: : , uplicate accounts w. intai |

) : : ere mainta ~

B};?S&rll;banehglfﬁce. The managing director of the company initially res;ggi .

prish: e, Whl e the management of the station was under the control ofm

ger who resided at Alexandria. Later, the station manager was m-*fwa

g g C
p s/ d S/ resice
Iaxa 1 ,dwlle ‘()l ()1 ”Ie taX ayer ar a new Se(letal , Who 10€ed a

gh Court: Dixon J.
The taxpayer was a resident of the Northern Territory throughout the
evant period even though, for part of the period, it was also a resident of
censland. The taxpayer’s income from primary production in the Northern
rritory was therefore exempt from tax under s 23(m).

The basic principle is that a company resides where its real business is
sied on and it is for the purpose of determining where that is that the
bsidiary miinciple is invoked that the place where the superior direction and
ntrol is exercised determines where the real business is carried on. This is a
estion of fact and degree and the place of incorporation and the registered
1 are not decisive or conclusive.

. A company can be a resident of more than one country or territory:

#...1am quite prepared to concede that during the earlier two years of

the period in question the use made of the branch office in Brisbane as a

place of meeting for directors and shareholders and for the

administration of the company and for the exertions of higher directing

authority would suffice to give the company a residence in Queensland.

But I think that this does not exclude the possibility of the company

being a resident of the Northern Territory during those two years as well
; as in the later two years.” (CLR p 633)

4 The facts of the case lead to the conclusion that the taxpayer was a resident
of the Northern Territory during the whole period notwithstanding that it
‘may also have been a resident of Queensland for part of the period. Factors
supporting this conclusion that it was a resident of the territory included the
fact that its whole undertaking, incorporation, registered office, public office
and full books of account were located there; the fact that the directors met in
Brisbane only as a matter of convenience rather than to further company
affairs; and the fact that the manager at Alexandria took responsibility for the
success or failure of the venture. Also of importance was that the directors
made visits to the station and the visits of directors to the station were
acknowledged to be of importance in reaching policy decisions after
consultation with the manager and viewing the place of business.

“These visits meant the occasional exercise of the superior controlling
authority where the business was carried on ... There has not been a
case so far in which, although the place where the substantial business of
the company is carried on is the same as that of its incorporation and its |
formal life, the company has been held not to reside there.” (CLR pp |

633-634)

zr}:g ta?piyer s bu;inegs transacted in Brisbane consisted of purchases of lant
leasesr(;; e,W ifectlflg.g .msuquance, meeting government authoriiies ‘regal%ing
s, atfixing the seal to documents, a inc"shar ‘
administering the bank overd inti ML ol
A raft, appointing a secretary « ing
ranring the bank , appointing cretary and recommending
. mportant decisions concernin

awt more [ g management of th
tation rested primarily with the manager, but the directors magde some ViSi’tg

to Alexandria and decisions i ;
of .
station. policy were arrived at with the manager:at the

The Commissioner assessed the
‘ taxpayer under the Income T
1936 (Cth) on the income which it derived from its business. o Aasesomen o

3;1};?[ ;cgasngcii contenéied t}éat it was a resident of the Northern Territory and

e was derived from primary production i i i

basis, the. oo y production in the territory. On this
, yer contended that s 23(m) of the A i i

. : ‘ . ct, which provided an

exemption to territory residents in respect of income derived frlz)m prfmary

production in the territory, operated t
i in | : P 0 exempt the ta
income which it derived from its business. P xpayer from tax o i

E}i S?Iingise,sei;n}er Ca;rgtueciﬂ’ch}ftl,3 by reason of the company having its branch
sland at which board meetings were held and co

mpany seals

and documents were kept, the company had become a resident of QI:Jer;ﬁsiaid

9397
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(a) Per FinnJ:

it was produced or brought into existence, of using it or its
contents in order to obtain legal advice or to conduct or aid in the
conduct of litigation, at the time of its production in reasonable |
rospect, should be privileged and excluded from inspection.” |
(emphasis added) ;

“It is well accepted that if a person prepares and then mak
documentary communication to a legal adviser for the domir
purpose of obtaining legal advice, that documentary commlmicm
attracts legal professional privilege: Esso Australia Resources [ 4 z;?i
T 2000 ATC 4042; (1999) 201 CLR 49. It is equally well accepted th
a person directs or authorises a third party (‘an agent’) to prepare
then make a documentary communication on that person’s behalf
legal adviser for the dominant purpose of obtaining legal advice
documentary communication by the agent attracts legal profess,i
privilege: Australian Rugby Union Ltd v Hospitality Group Pty Ltd (1
165 ALR 253. But it is not accepted that, if a person (‘a princi

directs or authorises a third party who is not an employee Of.P
person to prepare a documentary communication for the dg i
purpose of its being communicated by the principal and not dire
by the third party to a legal adviser for the purpose of obtaim‘ng k
advice, that documentary communication from the third party to
principal attracts legal professional privilege.

I have quoted this statement rather than one of the many others in
High Court decisions which emphasise that the question for the court
is whether the dominant purpose of supplying a document to a legal
adviser accounts for the existence of that document, for the following
reason. As the matter emphasised in the quotation indicates, the
person who brings the relevant document into existence need not
necessarily be the person who ‘communicates’ the document to the
legal adviser . ..

Because ‘of the interpretation given to Barwick CJ’s statement of
principie by recent English authority .. . it is necessary that I express
thefollowing views on it. The setting for Grant v Downs involved a
“iwim for litigation privilege. This notwithstanding, neither Barwick
(’s statement, nor for that matter that of the majority judgment (at
682), differentiated in any operative way between advice privilege
and litigation privilege for the purpose of resolving the actual issue
before the Court which related to the purpose (‘sole’ or ‘dominant’)
necessary to attract privilege. Rather the principle formulated by
Barwick CJ was intended to be declaratory of the law for the future;
was stated compendiously; and had equal application to both
manifestations of the privilege. Such formulations are now the
commonplace in this country irrespective of whether the actual issue
in a given case has involved advice privilege or litigation privilege . ..
Further, I consider that the Chief Justice’s related comments on what
for convenience 1 will call the ‘lack of identity principle” in relation to
the authorship of a documentary communication were likewise
intended to have common application to both manifestations of the
privilege. There is, with respect, nothing to suggest that they were
intended to be confined to cases of litigation privilege. Nor, as I will
indicate below, is there any reason in principle or authority why they
should be so confined in this country.” (ATC pp 4528-4529)

Per Stone J:

This.last conclusion, which was acted upon by the primary judge
is said to reflect the inexorable logic of decided case law. Her Hon
nonetheless, had some concern about the consequence of it no
that. .. l

‘... too much may turn on whether a written communicat
prepared by a corporation internally, or externally by a third pa
notwithstanding that the communication in either case is icr
dominant purpose of obtaining legal advice and may “eatain
same information.’

To hold to such an apparently arbitrary distinction bacomes the
arresting now that legal professional privilege has been recognise
this country as not merely a rule of substantive law. ‘It is ... a
important common law immunity: The Daniels Corporatio
International Pty Ltd v Australian Competition and Consumer Commissio

. The principal question in these appeals is whether we ar
nonetheless, obliged to accept the distinction so drawn witi
inevitable and obvious triumph of form over substance. I consider
are not. I would add that this country’s legal development in this a
of law has been such, in my view, as to induce caution in embracin
authorities from other common law jurisdictions and, most nota
from England and New Zealand.” (ATC p 4527)

“The coherent rationale for legal professional privilege developed by
the High Court does not lend itself to artificial distinction between
situations where that expert assistance is provided by an agent or alter
ego of the client and where it is provided by a third party. Nor, in my
view, should the availability of privilege depend on whether the
expert opinion is delivered to the lawyer directly by the expert or by
the client. Provided that the dominant purpose requirement is met I
see no reason why privilege should not extend to the communication
by the expert to the client. This approach is consistent with the High

“The primary principle, stated by Barwick CJ in Grunt v Downs (19
135 CLR 674 at 677 (in what was then a dissenting view on the issu
sole vs dominant purpose), is that:

.- a document which was produced or brought into existe
either with the dominant purpose of its author, or of the per
or authority under whose direction, whether particular or gene

1427
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1,090 SHAW V DIRECTOR OF HOUSING & ANOR (

FC OF TV SHEEHAN 1,091

consideration. See, eg, McDermott v Black (1940) 63 CLR 161. It j5 ¢
releasor’s entry into the deed or agreement that extinguishes the clajp,
demand. See Bowes v Foster (1858) 2 H & N 779 at 782: 157 ER 322 5t 30
Again, such a release could not be entered into without Voluntary ack
upon the part of the releasor.

reinforces the concept that there is a legislative intention not to include in
the word “supply’ the release of an obligation that occurs independently
of the act of the releasor.

For those reasons I am not persuaded that upon the defendants making
payment of the judgment sum the plaintiff will make a supply within the
meaning of the Act, s 9-10 and consequently be liable to pay GST.
Further, I am unpersuaded that there is a substantial risk that that will be
the case.” (ATC pp 4057-4058)

488 DFCOF TV SHEEHAN
ATC 4718

ACTS & ARGUMENTS

e Deputy Commissioner of Taxation had instituted proceedings against the
xpayer seeking to recover various amounts of income tax (including -
ovisional tax) as well as additional tax for late payment under s 207 and
enalty talx under s 226 of the Income Tax Assessment Act 1936 (Cth) relating to
e 1977 +0 1980 income years. He produced what purported to be certified
trocte trom notices of assessments for the relevant years and relied on s 177
+v¢ Income Tax Assessment Act to argue that this constituted conclusive
qdence of the due making of the assessments and (except in appeal
roceedings) that the particulars of the assessments were correct.

The obligation of the judgment debtor to pay the judgment symy
extinguished by the act of payment. The extinguishment or release dq,
not depend upon any action on the part of the judgment creditor
White | said in Interchase at par 54 [at 4554]:

‘A taxable supply is made if the supply is made for consideration
9-5(a)). Consideration includes matters done pursuant to orders
a court (s 9-15(2A)(a)) but that does not of itself constitute a supp
The receipt of payment by a judgment creditor does not obviously
involve the creation, grant, transfer, assignment or surrender of any
right or the entry or release from an obligation (s 9-10(2)(e)
When the judgment is satisfied the debt created by the judgment is
thereby extinguished and does not depend on the surrender of any
rights or the release of the judgment debtor.’ ‘

e

It is true that in some circumstances, a release occurs by operation of law,
For example, the discharge of a bankrupt operates as a release from all
his debts subject to certain exceptions. However, the Act, s 9-5 opens
with the words, “You make a taxable supply if. The verb ‘make
indicates a legislative intention to impose the tax only on volunta
supplies, not upon those supplies that occur without an act »i th
releasor. The editors of GST in Practice — Transactions & Precedcnts at
pars 10-680 and 57-610, question whether a compulsory acqusition of
land is a supply within the meaning of the Act, s 9-10. Reference is ma
to FC of T v St Hubert's Island Pty Ltd (in lig) 78 ATC 4104;(1978) 138 €
210 in which case it was held that a sale of land by the diquidator wasa
voluntary disposition and fell within the scope. of the Income Tax
Assessment Act 1936 (Cth), s 36, notwithstanding an obligation imposed
on the liquidator by the relevant Companies Act to make the sale.
Accordingly, the editors question whether the same reasoning might be
applied to compulsory acquisitions and the Act. It seems to me that
different considerations arise when considering the meaning of ‘supply’
in the Act. Notwithstanding the statutory compulsion, the liquidators
disposition in St Hubert’s Island Pty Ltd (in lig) was something that was
‘made’ by him and for that reason would be likely to be considered a
supply within the meaning of the Act. This is quite a different situation
from the matter at hand, for the release of the obligation to pay a
judgment sum by the payment of that sum will occur regardless of
whether the judgment creditor makes or does any act at all. It was held
in Databank Systems Ltd v Commissioner of Inland Revenue (NZ) (1987) 9
NZTC 6213 that ‘supply’ means ‘to furnish or provide’. Application of
that proposition to the word ‘supply’ as enacted in the Act, s 910

e taxpayer challenged the recovery proceedings on a number of grounds.
irst he argued that the original 1978 notice of assessment did not, in truth,
nstitute an actual assessment and was therefore not protected by s 177 and
pen to challenge in the recovery proceedings.

e circumstances surrounding the 1978 assessment were as follows. The
xpayer had, in responding to a 14-day notice to furnish a return for the 1978
ear, lodged a return in November 1978 disclosing a loss of $245,046. The
turn contained a note stating that it had been prepared on an estimated basis
comply with the notice and that an amended return would be lodged when
necessary information regarding partnerships in which the taxpayer was a
artner had been received. Subsequently, in January 1979, the taxpayer lodged
second return disclosing a loss of $219,854.

May 1989, the Commissioner issued what purported to be a notice of
sessment for the 1978 year. It was accompanied by an adjustment sheet
hich referred to the loss detailed in the first return of $245,046 but then
dded a series of figures by way of adjustment of losses claimed for three
ecified partnerships and, in addition, disallowed a claimed loss from the
artnership of Norman Sheehan & Associates. The figures added back
amounted to $350,892 producing a taxable income of $105,846. The adjustment
eet also contained the following handwritten note: “N.B. You are advised
at the assessment will be reviewed upon confirmation of parinership
sses’”. Dispatched together with the notice of assessment were three
uestionnaires seeking information from the taxpayer in relation to the three
partnerships in respect of which the losses had been adjusted.
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ctween 1 April and 30 September 2002 taxable supplies totalling $32.7m were
1de of the residential stratum units and the “margin scheme” was used to
Jculate the GST payable on these supplies by the taxpayer. The taxpayer
simed that in calculating the margin for the supplies, it was entitled to
clude the costs of bringing the units into existence. The Commissioner,
owever, assessed the taxpayer on the basis that only the land costs should be
cluded in the “margin”. In other words, the Commissioner contended that
¢ consideration for the acquisition of the units should not include non-land
ésts such as construction costs.

9526 STERLING GUARDIANPTYLTDVFCOFT
2006 ATC 4227

FACTS & ARGUMENTS

The taxpayer was the representative member of a “GST group”. One of ¢
members of the group was a trust (Forest Lodge No. 4 Unit Trust) wh;
carried on a property development enterprise. In March 2000 (prior to the
introduction of GST in Australia), the trust settled the purchase of land
Camperdown for $4m. It subsequently constructed a residential stratum yp,
development on the property for nearly $30m. The trust received tax invoie
for its construction costs totalling $26.4m (inclusive of GST) and the taxpayer
as representative member of the GST group claimed input tax credits of net
less than $2.4m.

Under the A New Tax System (Goods and Services Tax) Act 1999 (Cth), the
amount of GST payable on a taxable supply is generally 1/11th of the (GST
inclusive) consideration for the supply (s 9-70 and s 9-75). However, Div 75 of
the Act permits a taxpayer to use the “margin scheme” as an alternative
method for calculating GST. Under the margin scheme, the GST is caleulated
as 1/11th of the “margin’ for the supply. The relevant sections in Div 75, as
enacted at the time, provided as follows:

o Federal Court ruled in favour of the Commissioner. Stone ] held that the
xpayer was liable to GST on the difference between the cost of the land and
e amount received on sale of the units. Her Honour said the explanation
iven in the explanatory memorandum, in combination with s 75-15, made it
pundantly clear not only that GST was only payable on value added after the
ST commenced on 1 July 2000, but also that the cost of improvements to the
roperty mace. since that date could not be taken into account when
lculating the original purchase price.

) i il *he “consideration for (the taxpayer’s) acquisition”” of the units under s
“75-5 Choosing to apply the margin scheme = 10(2) only include the land costs of $4m or did it also include the

(1) If you make a *taxable supply of “real property by:
(a) selling a freehold interest in land; or

(b) selling a *stratum unit; or 5‘ .
(©) granting or selling a “long-term lease; ull Federal Court: Heerey, Dowsett and Conti JJ.

you may choose to apply the *margin scheme in workiag out the
amount of GST on the supply. ‘
(2) However, you cannot choose to apply the *margin scheme if you
acquired the freehold interest, *stratum unit.or “long-term lease
through a *taxable supply on which the &GS was worked out
without applying the margin scheme. ‘

. The “consideration for (the taxpayer’s) acquisition” of the units under s
5.10(2) only included the land costs.

. Per Heerey, Dowsett and Conti J:

“The burden of GST is progressively passed down the chain of persons
who make taxable supplies as for example, in the case of goods, from
manufacturer to wholesaler to retailer. At each transaction the price
includes GST, which the supplier pays to the Commissioner. The
acquirer gets an input tax credit for the amount of GST included in the
price which he has paid and includes GST in the price he charges the
next person in the chain. Finally, the ultimate consumer pays a price
which includes the GST paid by the previous person in the chain (in this
example, the retailer). The ultimate consumer does not get any input tax
credit because he is not registered or required to be registered.

75-10 The amount of GST on taxable supplies
(1) If a *taxable supply of *real property is under the *margin scheme, .
the amount of GST on the supply is 1/11 of the *margin for the
supply.
(2) The margin for the supply is the amount by which the
*consideration for the supply exceeds the consideration for your
acquisition of the interest, unit or lease in question.

In economic terms it may be correct to call the GST a consumption tax,
because the effective burden falls on the ultimate consumer. But as a
matter of legal analysis what is taxed, that is to say what generates the
tax liability (and the obligations of recording and reporting), is not
consumption but a particular form of transaction, namely supply; see
generally H P Mercantile Pty Ltd v Commissioner of Taxation (2005) 143
FCR 553 at [10]-[15].

75-15 Subdivided land

For the purposes of section 75-10, if the freehold interest, *stratum unito
*long-term lease you supply relates only to part of land or premises
you acquired, the *consideration for your acquisition of that part is .’Ch
corresponding proportion of the consideration for the land or premise
that you acquired.”
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2. The interest paid in respect of the loan was not deductible under g 51(1
was an outgoing of either a capital or private or domestic nature. Al
one of the three rooms of the extension was to be used by the taxpayer g5
study, the loan should not be regarded as having been applied to Provid

taxpayer with business premises. '

ustralia Ltd & Anor v FC of T 69 ATC 4084, former s 95 only included
ustralian source income in the net income of a trust estate. According to the
ommissioner the source of income was a matter of fact, the question being
hat a practical person would regard as its real source. On this basis the
smmissioner argued the income received by the taxpayer had an Australian
ource as Switzerland was “‘merely the stage where the actors played out their
arts following the script written in Sydney”. It was contended that the plan
f action, pursuant to which the transactions were carried out, was designed
Australia, that the real subject of the nomination rights was the ability to
urchase land in Australia and that no real decisions were made in
witzerland. Alternatively, the Commissioner contended that s 260 applied to
void the arrangements to the extent that they avoided income tax.

3. The taxpayer was entitled to claim deductions in respect of his pr
production activities and to the benefit of the income averaging provision,
Div 16 as the taxpayer was not merely involved in a recreation or hobby |
rather, was involved in the business of primary production. ~

“[The taxpayer] in planting the avocado pear trees and the macada;
nut trees set out to grow them on a scale that was much greater tha
required to satisfy his own domestic needs and he expected
reasonable grounds that their produce would have a ready marke
would yield, if the trees became established, a financial return wh
would be of a significant amount, with a relatively small outlay of ¢
and money, and that this return would continue for a very long time
these circumstances, I think it is proper to find ... that he set oy
engage in producing the pears and the nuts as a business .. .” (AT¢
4099-4100) .

4. The decisions in Ronpibon Tin NL v FC of T (1949) 78 CLR 47, John Fairfdjﬁ
Sons Pty Ltd v FC of T (1959) 101 CLR 30 and FC of T v Finn (1961) 106 CLR
are authority for justifying that losses and outgoings may be allow:
deductions under s 51(1) although they are incurred in a year in which n
assessable income is actually gained or produced by the activities in relation, #
which the losses or outgoings are incurred.

9547 THORPE NOMINEES PTYLTDVFCOFT

The taxpayer argued that it was the ““proximate”, not the “ultimate” source o
wcome which was determinative. According to the taxpayer, the $410,000 was
surced in Switzerland as the contract of sale of the nomination rights was
xecuted and completed there. The taxpayer contended that although the
alue of thes: rights was referable to land in Australia, that was too remote to
educe *that the profit came from an Australian source and that the element o

wirzerland was irrelevant.

‘he Board of Review held that the amounts received by the taxpayer had an
\ustralian source. The taxpayer appealed to the New South Wales Supreme
ourt which held that it had jurisdiction to hear the appeal on the basis that it
wolved a question of law. On subsequent appeal before the Full Federal
ourt, the Commissioner also argued that the board’s decision involved only
uestions of fact and not law and that accordingly the Supreme Court had no
urisdiction to hear the appeal.

88 ATC 4886

FACTS & ARGUMENTS : ,

The taxpayer was incorporated in Australia to act as trustee of a tr What was the source of the amounts received by the taxpayer and did the
established as part of a tax minimisation plan. The plan concerned the sale o ecision of the Board of Review involve a question of law?

Australian land owned by Collaroy Holdings Pty Ltd (Collaroy) and als
involved two other companies (Vaucraft and Nawor). All the parties we
controlled by Mr and Mrs Thorpe. Pursuant to the plan, Collaroy granted th
taxpayer or its nominee options to purchase its land for $189,000. Some tim
later, Vaucraft replaced the taxpayer as trustee. An offer to purchase fo
$410,000 ““the right to be nominated as the person to exercise the options’ wa
made in Switzerland by Nawor and accepted through Vaucraft’'s Sw
attorney. Later in Australia, the options were exercised by Nawor an
agreements for the sale of the land were executed by Collaroy. Vaucraft
subsequently received the $410,000.

The Commissioner assessed the taxpayer (which had since been reinstituted a
trustee of the trust) under former s 99 of the Income Tax Assessment Act 193
(Cth) on the $410,000 it received from Nawor on the basis that this amotnl
represented net income of the trust estate to which no beneficiary wa
presently entitled. Based on the decision in Union Fidelity Trustee Co

:,uII Federal Court: Lockhart, Sheppard and Burchett JJ.

. Per Lockhart, Sheppard and Burchett Jj: The source of the amounts received
y the taxpayer in respect of the nomination rights was within Australia. The
axpayer was therefore properly assessed under s 99.

. Per Lockhart, Sheppard and Burchett JJ: The meaning of the source of
income is best described by the Full High Court in Nathan v FC of T (1918) 25
LR 183 where it was stated at pp 189-190 that: ““The Legislature in using the
ord ‘source’ meant, not a legal concept, but something which a practical
ard man would regard as a real source of income. Legal concepts must, of
ourse, enter into the question when we have to consider to whom a given
ource belongs. But the ascertainment of the actual source of a given income is
practical, hard matter of fact.”
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paid up for the share”. The Commissioner contended that the s
was a dividend as it was received “over and above’” the paid—ugrgnaliiessed {568 VABU PTY LTD V FCOFT
ng g6 ATC 4898

the shares and should be treated as a distribution of the profits

company. .
The taxpayer contended that the total sum received on the reduction of ¢
was a capital sum and was not capable of dissection.

ISSUE

Did the sum of £30,044, being the excess returned on the cancellation of the

shares above the paid-up value of the shares, constitut
dividend under s 44(1)? R el

DECISION

Full High Court: Kitto, Taylor and Menzies JJ.

1. Per Taylor and Menzies J]J (Kitto J dissenting): The sum of £30,044, beine th
excess returned on the cancellation of the shares above the paid-up Valge :
the shares, did not constitute an assessable dividend under s 44(1).

2. Bven if only £2,244 of the £32,288 received by the taxpa

cancellation of his shares represented a “return ofypaid—up fa&igl'?izﬁ g:e
balance £30,044 constituted a “dividend”, in order for the balance s be
assegsable under s 44(1) that “dividend” must be a dividend paid out of the
profits derived by the company and in this case the distribution was not ;
distribution paid out of the profits derived by the company. Per Taylor J:

“it is impossible to say that this amount was paid out of profits deriv-d
by the company. It was ... received in partial distribution of a mace of
assets which, although in a colloquial sense they contained profits, wasa
distribution of capital. The point which [FC of T v Blakely (1951) 82 CIR
3.88]’ made was that, although, in the case of a distribution bj} a
liquidator, sec 47 carried the matter as far as deeming sv ct; distributions
to a limited extent to be dividends paid out of profiic derived by the
company, in the case of distributions of the cheracter now under
consideration, no provision of the Act takes this final and essential
step.” (CLR p 642)
3. The whole of the sum received by the taxpayer constituted a “return of
| paid-up capital” and as a consequence neither the whole nor any part of that

sum constituted a “dividend” within the s 6(1) meaning of that word. Per
Menzies J:

e The appellant company engaged couriers to collect and deliver parcels and
items for the purpose of carrying on its courier business. The couriers used a
cariety of vehicles including bicycles, motorcycles and motor cars which they
supplied themselves and in respect of which they bore the running costs. The
company provided telephones and required the couriers to be neat and tidy,
to wear uniforms provided by the company, to replace their vehicles when the
company considered them unsatisfactory, to observe a starting time, to work a
set number of hours and not to use foul language. In addition, the company
required couriers to accept work allocated to them, deliver goods in the
manner which it directed, accept re-routing if told to by the company and take
no more leave tiar: the company permitted.

- Couriers wiho-used bicycles received a flag fall payment for each contract of

carriage undertaken while couriers who used other vehicles received a flag fall
paymeni plus a running rate per kilometre. When paying the couriers, the
conipany treated the couriers as independent contractors rather than
smpioyees to which the PAYE system applied by deducting 20% from the
cross payments to the couriers pursuant to the prescribed payments system.
This treatment of the payments made to the couriers was never disputed by
the Commissioner. The company also permitted the couriers to be paid under
abusiness or corporate name if they so wished.

The company sought a declaration that it was not an employer for the
purposes of the superannuation guarantee scheme provided for under the
Superannuation Guarantee Charge Act 1992 (Cth) and the Superannuation
Guarantee (Administration) Act 1992 (Cth) (SGAA). The superannuation
guarantee scheme prescribes a minimum level of superannuation support
required to be provided by employers to employees. Where the minimum
level of support has not been provided in respect of an employee, the
employer must lodge a superannuation guarantee statement with the
Commissioner together with payment of a charge relating to the shortfall.
According to s 12(1) of the SGAA, the terms “employee’” and “‘employer”’
have their ordinary meaning. However, their meaning is expanded by 12(3)
which provides that if “a person works under a contract that is wholly or
principally for the labour of the person, the person is an employee of the other
party to the contract”.

The company contended that it was not an employer for the purposes of the

|
superannuation guarantee scheme on the basis that the couriers it engaged |
were not employees within the common law meaning of that term or within J

receives from a company in which he is a shareholder money or assets it
specie for the payment off of capital paid up upon his shares, no part of
w.hat. he so receives is a dividend for the purposes of the [Act]. Sucha
distribution is not a dividend or other distribution of income according
to the principles of company law and I regard the express exclusion of ‘a
return of paid-up capital” from the definition of ‘dividend’ in sec 6 of the
Act as an adoption of the company law principle for the purpose of
income tax.”” (CLR p 643)

the extended definition contained in s 12(3).

The Commissioner argued that the superannuation guarantee scheme applied
to the company. According to the Commissioner, the couriers engaged by the
company were employees within the common law meaning of the term on the
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“When in the course of a confirmed reduction of capital a taxpayer
%
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