I. EFFECT OF WINDING-UP AND RECEIVERSHIPS
ON DIRECTORS

Compulsory Winding-Up
Powers of Directors

General

The presentation of a petition for the winding-up of the company by the court does not
in itself affect the powers or position of the directors who may continue to operate the
business of the company.’ However, the directors would need to ensure that they do not
engage in fraudulent trading,” and in addition, should be aware that if a winding-up order
is made, any disposition of the company’s property and any alteration in the status of the
members of the company after the date of the petition would be void unless validated by
the court.? Where a provisional liquidator is appointed before the hearing of the petition,
the directdts’ powers would cease.* The board has some residuary powers though, such
as opposing the petition on behalf of the company or in appealing against the order for
the @ppuintment of the provisional liquidator.” The scope of the board’s residuary pow-
213 can generally be tested by considering whether the power the board is said to have
Jost is one which can be said to have been assumed by the liquidator; if it has not been
assumed, then the board would still retain the power.® In addition, there may be some
powers which can be exercised by both the provisional liquidator and the directors, such
as the right of inspection of the company’s accounting records under the Companies
Ordinance (Cap.622), 5.374(1)(b). In Re Gold Pleasure Industrial Co Ltd,” the court
held that there is no inconsistency for both the directors and provisional liquidators to
exercise this right of inspection, so long as the directors do not exercise the right in such
a way as to jeopardise or adversely affect the provisional liquidators’ functions. Where a
provisional liquidator had not been appointed before the winding-up order, the directors’
management powers and control over the company would cease upon the making of the
winding-up order whereupon the Official Receiver becomes the provisional liguidator in
accordance with the Companies (Winding-Up and Miscellaneous Provisions) Ordinance
(Cap.32), 5.194.F However, the directors could act for the company to appeal the wind-

Re Oriental Bank Corp, ex p Guillemin (1884) 28 Ch D 634; Mersey Steel and fron Co v Naylor Benzon & Co

(1882) 9 QBD 648.

Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), 5.275.

¥ Cap.32,ss.182, 184,

4 Re Oriental Bank Corp, ex p Guillemin (1884) 28 Ch D 634; Fowler v Broads Patent Night Light Co [1893] 1 Ch 724;
Gosling v Gaskell [1897] AC 575; Re Mawcon L [1969] 1 All ER. 188, at 192, [1969] 1 WLR T8, at 82; Re Umion
Accident Insurance Co Lid [1972] | ALER 1105, at 1113, [1972) L WLR 640, [1972] 1 Lloyd’s Rep 297, per Plowman )

5 Re Perak Pioneer Ltd (No 3) [1984] HKC 505; Re Union Accident Insurance Co Led [1972] 1 All ER 1105,
at 1113, [1972] 1 WLR 640, [1972] 1 Lioyd’s Rep 297, per Plowman J.

6 Re Union Accident Insurance Co Ltd [1972] 1 All ER 1105, at 1113, [1972] | WLR 640, [1972] 1 Lloyds

Rep 297, per Plowman J.

[2006] 4 HKC 398. On the directors” rights of inspection generally, see also Re Alvarez & Marsal Asia Ltd
[2009] 4 HKLRD 727; Re Fook Lam Moon Restaurant Led [2011] 1 HELRD 964; Lam Sit King v Chungshan
Commercial Association Hong Kong [2011] 3 HKLRD 323.

*  Madrid Bank v Bayley (1866) LR 2 QB 37, at 40; Re Orienial Inland Steam Co (1874) 9 Ch App 557,
at 560: Re Ebsworth & Tidy 5 Contract (1889) 42 Ch D 23, at 43; Fowler v Broad 5 Patent Night Light Co [1893]
| Ch 724: Measure Bros Ltd v Measures [1910] 2 Ch 248; Re Farrow’s Bank Led [1921] 2 Ch 164, a1 174; Re
Maweon Lid [1969] 1 All ER. 188; [1969] | WLR 78; Re Union Accidenr Insurance Co Led [1972] 1 All ER
1105; [1972] 1 WLR 640; [1972] | Lloyd’s Rep 297.
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ing-up order.” A director might also be appointed as a special manager with such powers
as determined by the court on application by the Official Receiver where the Official
Receiver is liquidator of the company. '’

Effect of Acting Outside of Powers

Where the directors act outside of their powers, the act will not be binding on the
company.'' There may be a possibility that a third party who deals with the company
without knowledge of the appointment of the provisional liquidator or the winding-up
could rely on the directors’ ostensible authority,'* although ostensible authority would
not be applicable where notice of the order for the appointment of the provisional
liquidator or for the winding-up has been advertised in accordance with Companies
{Winding-Up) Rules, r 36." The liquidator could, however, adopt and ratify the acts
of the directors."

Directors Engaged as Employees

Employees are dismissed from the date of publication of the order for winding-up, and
accordingly a director employed under a service contract’® would be dismissed from
his position as employee'® and may claim in the winding-up for any entitlements due in
such capacity as employee."” As to the rights of such directors to claim compensation
for termination of their engagement as employees, see para. 1.008 below. The liquidator
may however allow the employment of some or all the company’s employees to con-
tinue if the liquidator carries on the business of the company.'®

Whether Directors Cease to Hold Office

Although the directors may lose their powers and executive directors are dismissed as
employees, it is not entirely clear whether the directors actually cease to hold offics =
directors. There are indications in the English Court of Appeal decision of Measures
Brothers Lid v Measures'" that the office of director is vacated automatizally upon
the winding-up, although it does not appear that the decision actually. (tizned on that

Re Digmond Fuel Co (1879) 13 Ch D 400, at 404-405; Re Union Accident Insurance Co Lid [1972] 1 WLR 640;
Re Reprographic Exports (Ewromat) Led (1978) 122 S1400.

v Cap32,s216.

" Bolognesis Case (1870) 5 Ch App 567.

Cf, Re a company (No 006341 of 1992), ex p B Lid [1994] 1 BCLC 225, at 230.

B Re Mawcon Lid [1969] 1| All ER 188; [1969] | WLR 78,

¥ Re Mawecon Lid [1969] 1 All ER 188; [1969] 1 WLR T8.

¥ See Re Beetor & Co Ltd [1913] 2 Ch 279.

Re General Rolling Stock Ca (1866) LR | Eq 346 (advertisement of the winding-up order is to be treated as
notice by the liquidator of termination of the employment); Re Oriental Bank Corp, ex p Guillemin (1884) 28 Ch
D 634; Golsing v Gaskell [1897] AC 573, HL; Fowler v Commercial Timber Co [1930] 2 KB 1; Re Standard Salt
& Alkali Ltd [1934] SASR. 168; Re Maweon Lid [1969] 1 All ER 188, [1969] | WLR 78; Re Peck Winch & Tod
Led (1979) 130 NLI 116.

Re Beeton & Co Ltd [1913] 2 Ch 279 (director who was also engaged as employee entitled to claim preferential
payments due to employees under Companies (Consolidation) Act 1908 s.209 (cf Cap.32 5.263)).

Re English Joint Stock Bank, ex p Harding (1867) 3 Eq 341; Re Herald Newspaper of Otago (1889) 7T NZLR 484;
Re Associated Dominions Assurance Society Ltd (1962) 109 CLR 516; Re Oriental Bank Corp (1386) 32 Ch D
366; Reid v Explosives Led (1887) 19 QBID 265,

[1910] 2 Ch 248. See also McAteer v Mullen [2008] NI Ch 12; Park Associated Developments Lid (in lig) v
Kinnear [2013] EWHC 3617 (Ch) at [2].
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issue.® That approach however was accepted in a South Aﬁiican decision,” -amzl in
addition, Canadian cases have held that, following the appointment of the liquida-
tor, the directors are not under fiduciary duties so Fhat they are free to purch-ase the
company’s property from the liquidator.2 However, in the earlier case of Ma_dn.d Bank
Ltd v Bayley, Blackburn J (with whom Shee J agreed) had held that ona winding-up.
although the directors no longer have control over tlhe management of the company,
nothing in the companies legislation required the directors. to cease to be ofﬁcgrs of
the company, and accordingly the directors in that c:_ls:e wetre requl‘llcd to answer inter-
rogatories under relevant statutory provisions reqtlunng “officers” of a bo-dy corpo-
rate to answer interrogatories in an action to which the body corporate 1s a_garty.
Australian courts have, upon reviewing the various English- and overseas decisions,
subsequently held that the weight of authority supports the view that the dlrcct_ors are
not automatically removed from office upon a winding-up, but simply have the_Ir pow-
ers suspended.” In Austral Brick Co Pty Ltd v Falgat Constructions Pr_v<Ltd,1’ Young
J stated that the Canadian cases do not proceed on the basis that the directors ha‘.ie
ceased to hdid office, and can be explained on the basis thalt, because t_hs:- company is
adequatgiy protected by an independent liquidator on a v:rmd.ing-up, it is no_t neces-
sary 10 imipose on the directors all the usual fiduciary obhganonsqwhen dealing with
th* liguidator. In McAusland v Deputy Commissioner of Taxation,* French J had also
we.d that the legislative scheme (in relevant respects comparable to the H_ong Kong
legislation) requires nothing more than a cessation of the powers of the du_ectgrs on
a winding-up, and further that the legislation, in allowing for a stay or termination of
the winding-up, would be consistent with a mere suspension of power _mther th@ an
automatic vacation of office, as this militates against the unnecessary inconvenience
of having to reappoint the directors should the winding-up proceedings be stayed or

terminated.

% The jssue before the Court of Appeal was whether the company in liquidation could by 'rnjuncg'on enforce a
restraint of trade covenant against the director, in circumstances where the employment of the filrtf:ctor ceased
upon winding-up. Buckley LJ, in disseat, had held that as the director vacated office upor the winding-up, then
in accordance with the contract, the director would be restrained from competing against the l:,:l:)‘l‘ll'l.]l-'ll‘l}' for a
seven-year period following vacation from office (see especially [1910] 2 Ch 248 at 256). They ma_]nn.r}' had ht.*ld
against the company, but the ratio of the majority was simply that the company would be denied efgmtahle relief
because it was unable to perform its side of the bargain by continuing the employment of the director. of ihE
majerity judges, Cozens-Hardy MR did not comment on whether the director vacated office, but Kennedy umd
state that the director was displaced from his office. Whether the director actually ceased office was not an issue
though (as noted by Joyce J in the first instance decision in Measures Brothers v Measures [1910] 1 Ch 336 at
345) and it appears that the analysis in the Court of Appeal judgments would not have :Ecpelndeci ?n whether the
winding-up automatically led to the office of director being vacated or simply led to the director’s employment
under the contract being automatically terminated.

N Attorney Gemeral v Blumenthal [1961] 4 Sth ATLR 313. )

2 Re .Uaf;ﬂu Coal and Gypsum Co [1894] 27 NSR 305, which affirmed Chatam National Bank v McKeen (1895)
24 SCR. 348: Holmstead v Annable (1914) 18 DLE 3.

= (1866) LR 2 QB 37. .

# gustral Brick Co Pty Ltd v Falgat Constructions Pty Lid (1990) 8 ACLC 1011; 2 ACSR 766; Lord Carpa.ru_nan
Piy Lid v Green (1991) 22 NSWLR 532 at 541-3; MecAusland v Deputy Commissioner of Taxation (1994) 12
ACLC 78; 12 ACSR 432.

% dustral Brick Co Pty Lid v Falgat Constructions Pty Ld (1990) 8 ACLC 1011, 2 ACSR. 766 at TH8. )

*  Medusland v Deputy Commissioner of Tavation (1994) 12 ACLC 78; 12 ACSR 4.32 at 449, Gu.mmo\h J (with

whom Sheppard J agreed on this issue) decided the relevant issue ona different basis, but was willing to assume
that the “suspension of powers™ approach to be correct for the purposes of that case.
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Assistance in the Liguidation and Examination of Directors
Assistance in the Liguidation

Upon a provisional liquidator being appointed or upon a winding-up order being made,
the directors must allow the provisional liquidator or liquidator to take custody and con-
trol of all the property of the company.”” Directors or former directors, if required by
the provisional liquidator or liquidator, must within 28 days of the appointment of the
provisional liquidater or the date of the winding-up order (as the case may be) submit
to the provisional liquidator or liquidator a verified statement of the company’s affairs
in accordance with Cap.32, s.190. After a winding-up order is made, the liquidator may
order officers of the company to deliver, convey, surrender or transfer any money, prop-
erty or books and papers in their hands to which the company is prima facie entitled.®®
The directors may also need to attend on the Official Receiver, provisional liquidator or
liquidator to answer questions and to give information both before and after the submis-
sion of the statement of affairs.”® Where required, the directors might also be summoned
betore the court under 5.221 of Cap.32 to be examined in relation to the promotion,
formation, trade, dealings, affairs or property of the company. or to produce any books
and papers in their custody or power relating to the company.” Failure to deliver the
company’s property and books to the liquidator or for concealing or providing false
information about the company may lead to criminal liability.*'

Public Examinations

Directors might also be required to be publicly examined before the court under 5.222
of Cap.32, where the Official Receiver or liquidator has made a report under s.191
stating that in his opinion the director has committed a fraud in the promotion or for.
mation of the company or in relation to the company since its formation. In additian,
under s.1681A, where the Official Receiver has made a report that in his opiniou a
prima facie case exists against a director that would render him liable to o disqualifi-
cation order under Part IVA,* the court may, on application by the Official\Receiver,
require the director to attend before the court to be publicly examined &5 ty'the conduct
of the business of the company or as to his conduct and dealings 25a divector.

Fiduciary Duties

Scope of Application of Duties: Effect of Winding-Up

As discussed above, it is not entirely clear whether directors vacate office upon a
winding-up or merely have their powers suspended. However, even if the directors
have not vacated office, it is clear that the directors would not be subject to any duties
to act bona fide in the interests of the company or to act for proper purposes or to

¥ Cap32,s.i97.

The liquidator is delegated with the court’s power to require delivery of property under Cap.32, 5.211; see also
Cap.32, 5.226(c) and Companies (Winding-Up) Rules, r 67.

Companies (Winding-Up) Rules, rr 3%(2) and 41.

Section 221 is discussed in more detail in Chapter 6.

" Under Cap.32,55.271, 272

3 See “Disqualification of directors™ at para.1.065, below.
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act with due care, skill and diligence, for the reason that the directors can no longer
exercise powers on behalf of the company. In addition, the directors may pmclhgse
the company’s assets from the liquidator without being subject to restrictions arising
from any fiduciary duties.”® But it is also clear that, whether or not the directors are
treated as having vacated office, they would not be able to use infonnali:i-n prope?ly
regarded as trade secrets belonging to the company, since such a restriction applies
even after a director has left office.™ So, for example, in Measures Brothers Lid v
Measures,”® where, at a time when winding-up of the company was imminent, the
director had made copies of lists of the company’s customers for later use in his own
husiness after the winding-up order was made, Joyce ] held that the director’s actions
in taking the lists amounted to a breach of duty to the company and ordered the direc-
tor to deliver back those lists to the company.*® ‘

In non-winding-up cases, the courts have accepted that the corporate opportunity
doctrine still applies where a director has resigned from the company, where the res-
ignation may fairly be said to have been prompted or influenced by a wish l_o acquire
for himsei{ the opportunity sought by the company or where it was his position with
the company rather than a fresh initiative that led him to the opportunity which he
Jater acquired.?” It is not clear how far this principle applies in the winding-up situa-
#ian though. There is a New Zealand authority which indicates that a company can-
sot prevent a director from exploiting a corporate opportunity where the company
had terminated the director’s employment.*® On this analysis, and if the winding-up
has led to the director vacating office, then it could be said that the company has
terminated the director’s position and thus the directors are entitled to exploit the cor-
porate opportunity and it matters not whether the company had acted voluntarily or
involuntarily in the termination.” In any event, the continuing fiduciary obligations
of directors who have left office do not go so far as to prevent a director from using
his own accumulated knowledge, skill and experience for his own profit, nor from
preventing the director from cultivating his own commercial relationships with the
company’s suppliers and customers,* provided that the use of the company’s contacts
does not involve taking away confidential customer lists or committing to memory of
such information.*

% Re Mabou Coal and Gypswm Co [1894] 27 NSR 305, which affirmed Chatam National Bank v McKeen
(1895) 24 SCR. 348; Holmested v Annabie (1914) 18 DLR 3; Lord Carporation Pty Ltd v Green (1991) 22
NSWLR 532.

% Gee Kishimota Sangyo Co Lid v Akihire Oba [1996] 2 HKC 260, CA; Measure Bros Lid v Measures (19107 1 Ch
336; Lovd Corporation Pty Lid v Green (1991) 22 NSWLR 532.

% Measure Bros Lid v Measures [1910] 1 Ch 336. See also Austral Brick Co Pty Lid v Faigat Constructions Ply Lid
(1990) 8 ACLC 1011; 2 ACSR. 766, at T68.

% This aspect of the decision of Joyce J at first instance was not challenged on appeal.

T Canadian Aero Service Ltd v O'Maley (1973) 40 DLR (3d) 371; Industrial Development Consultants Lid v
Cooley [1972] 2 All ER 162; Kishimoto Sangyo Co Ltd v Akihiro Oba [1996] 2 HKC 260, CA.

Plateau Equipment Ltd v Marsden (1991) 5 NZCLC 67,096.

" See Measure Bros Lid v Measures [1910] 2 Ch 248, But ¢f Lord Corporation Pty Ltd v Green (1991) 22 NSWLR.
532, at 543-544.

®  Kishimoto Sangyo Co Ltd v Akikiro Oba [1996] 2 HKC 260, CA; Kao Lee and Yip v Koo Hoi Yan Donald [2003]
2HKC 113.

% Measure Bros Led v Measures [1910] | Ch 336; Robb v Green [1895] 2 QB 315, CA (Eng); Sanders v Parry
[1967] 2 All ER 803; [1967] 1 WLR 753; Roger Builivant Ltd v Ellis [1987] ICR 464, [1987] IRLR 491,
CA (Eng).
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If the directors are not treated as having vacated office though, the conceptual
analysis as to the scope of application of the corporate opportunity doctrine would be
different from the above. Prima facie, if the directors are still in office, in principle it
would appear that they would still be subject to the general duties preventing them from
exploiting corporate opportunities belonging to the company, at least where the liqui-
dator is carrying on, or may still carry on, the company’s business. Ordinarily, it seems
that where a corporate opportunity has come to the directors by reason of their position
as directors, they are restrained from diverting corporate opportunities to themselves
on the basis that they have acquired or became aware of the opportunity as repre-
sentatives of the company and accordingly the opportunity belongs in equity to the
company.* This rationale would equally be applicable in the period during winding-up
where the liquidator may still pursue the corporate opportunity for the benefit of the
company’s creditors and shareholders, since the opportunity can be said to belong to
the company. On this approach then, the director cannot exploit a corporate opportunity
which came to the director by reason of and in the course of the position of director.*®

However, it is submitted that the directors would not be precluded from exploiting
a business opportunity which came to the director in a “private™ capacity following
the commencement of winding-up or from otherwise competing with the company
during the winding-up.* Even before winding-up, there is no absolute duty on direc-
tors preventing them from competing with the company,” and in the period when
the company is being wound up, there is arguably no conflict of interest at all where
the directors no longer exercise any powers over the company and where they are no
longer responsible for the company’s assets or business. Furthermore, although cases
such as Industrial Development Consultants Ltd v Cooley*® indicate that ordinarily
a director is not permitted to exploit any opportunity which is of concern and rel-
evance to the company, notwithstanding that the director only became aware of tite
opportunity in a private capacity, it may be that this principle is not applicable {ithe
winding-up context. It appears that the rationale for that principle is that the (fiectors
are under duties of good faith to act in the interests of the company and thus are under
an obligation to pass on the information about the business opportunity which may be
of relevance to the company.*” However, it could be argued that thas.sitionale is not
applicable during a winding-up, since the directors are no longer tnder any obligations
to manage the company’s business and to act in the interests of the company.

Voluntary Winding-Up

Powers of Directors and Position of Directors Engaged as Employees

The passing of a resolution*® for the voluntary winding-up of the company does not
in itself affect the powers of directors, however, pursuant to Cap.32, those powers

£ See Cook v Deeks [1916] 1 AC 554.

“ Cf Lord Corporation Py Ltd v Green (1991) 22 NSWLR 532, at 543544,

¥ Cf Measure Bros Ltd v Measures [1910] 2 Ch 248.

London & Mashonaland Exploration Co v New Mashonaland Exploration Co [18%1] WN 165; Bell v Lever Bras
[1932] AC 161, at 195, HL.

“ [1972] 2 AN ER 162. See also SEA Food International Pry Ltd v Lam (1998) 16 ACLC 552,

7 [1972] 2ANER 162, at 173-174.

#  Under Cap.32, 5.228.
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would cease upon the appointment of the liquidator.*® The directors’ powers can
continue though if sanctioned, in a voluntary winding—up,_by —the company in gcner_al
meeting or the liquidator* or in a creditor’s voluntary wmrl}mg—a;ilp, by the com:l—
tee of inspection or the creditors if there is no su-f:h ccmmmee.- “{here ti_w dq—e-::s—?
tors have acted outside their powers, the transactu?n ':vould ordmanlly be m‘rrahd, %
however, it may be that where the resolution for winding-up was neither rc.gisterec%
nor advertised, a third party dealing with the directors could rf:ly on the directors
ostensible authority in binding the company if the third party did not kfmw and had
1o means of knowing that the resolution had been passed.” Where the directors ha_ve
acted without authority, it is always possible for the liquidator to adopt and ratify
the directors’ acts.™ '
[t appears that although the directors’ powers may cease upon the appointment of
the liquidator, the directors nonetheless still remain in ::aﬂ'l::e.s_5 I
As to whether executive directors are automatically dismissed from their posah().n
as employee, the law is not entirely settled. In Re Imperial Wine Co. Shireff's Case,™
Lord Ropeiliy MR stated that the resolution to wind up the company puts to an end
the empioyment of the company’s manager. However, in Midland (_fow.rrries Bani;j v
Attwhaoi.”” Warrington J considered that the Shireff's Case was not binding authority
for \Hat principle on the basis that it was obifer only and held instead that’t]w voluntary
liquidation does not in itself result in the dismissal of the company’s er?lpl:oyees.
Voluntary winding-up was treated as being different from compulsory wmdmg-!.lp
in that in the former the liquidator simply acts as an officer of the company, while
in the latter, there is a change in the personality of the employer in the sense that
the liquidator in control of the company is an officer of the court.”® In the later case
of Fowler v Commercial Timber Co Ltd,*® Greer L] of the English Court of Appeal
suggested though, in obiter, that where the company is insolve_nt, the rcsolutiqn for
voluntary winding-up would, just as much as a compulsory winding-up, automatically
put to an end the employment of the company’s managers and other employtaes. 'It has
been suggested that the resolution for winding-up can be treated as resulting in the
employee’s dismissal in such a situation, and possibly in other situations as well, where
the resolution and the surrounding circumstances indicate that the company is unable
or unwilling to carry out its obligations under the employment contract.”

 Cap.32, 5.235(2) (members” voluntary winding-up) and 5.244(2) {creditors” voluntary winding-up).

® Cap.32,5.235(2).

o Cap.32, 5.244(2).

= Bolognesi’s Case (1870) 5 Ch App 567.

#  Red Company (No 006341 of 1992); ex p B Led [1994] 1 BCLC 225, at 230,

* Re Mawcon Lt [1969] 1 AlL ER 188; [1969] 1 WLR 78. )

% Midland Counties District Bank Lid v Attwood [1905] 1 Ch 357; see also Andrew R Keay, McPherson s Law of
Company Liquidation (London: Sweet and Maxwell, 2001), para.7.33.

% (1872) 14 Eq417. ) )

S [1905] 1 Ch 357. See also McEvoy v fncar Tasmania Pty Led (2003) 130 FCR 503; 46 ACSR 392 at [7].

% This position is criticised in Andrew R Keay, McPherson's Law of Company Liguidation. (London: Sweet and
Maxwell, 2001), p 312; But ¢f Robert Pennington, Pennington ¥ Corporate Insolvency Law, Ind edn (London:
Butterworths, 1997), p 102.

7 [1930]2KB 1. _

% Ses Re TN Farver Lid [1937] Ch 352; Andrew R Keay, McPherson'’s Law of Company Liquidation ILj:‘ndl.on:
Sweet and Maxwell, 2001), pp.312-313; Keith 1 Bennetts, “Unfair Dismissal Proceedings in Company Liquida-
tion and Receivership™ (1990) 8 C&SLS 158, p 162.
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Where there is a dismissal of the director-cum-employee, whether the director is
entitled to compensation for early termination depends on the proper construction of
the terms of the employment contract. Where the contract between the director and
the company is constituted by the articles only, then there is an implied term that the
employment is conditional on the continued existence of the company and accord-
ingly the director is not entitled to damages for the termination following winding-up.
However, where, apart altogether from the articles, the company and the director have
entered into an independent agreement, such a term will not usually be implied into
the contract, and the director would be entitled to claim for breach of contract if there
has been early termination (such as where the period of service was for a fixed term
that has not yet expired).”’

Role and Assistance in the Liquidation

Where a members’ voluntary winding-up is proposed, the directors must issue a
certificate of solvency in accordance with Cap.32, 5.233 within the five weeks imme-
diately preceding the date of the passing of the resolution for winding-up or on that
date but before the passing of the resolution. Where a creditors’ winding-up is pro-
posed, a meeting of creditors must be arranged for the day on which there is to be
held the members’ general meeting (at which the resolution for winding-up is to be
proposed) or for the following day and the creditors” meeting must be properly adver-
tised in accordance with Cap.32, s.241. The directors must cause a statement of the
affairs of the company together with a list of the creditors and their claims to be laid
before the creditors” meeting, and one of the directors must be appointed by the board
to preside at that meeting.

A copy of'the resolution for winding-up must be forwarded to the Registrar within
15 days after the passing of the resolution,** and notice of the resolution must.b#
advertised in the Gazette within 14 days of the resolution.* If there is a breatiiof
either of these requirements, the company and responsible officers are liable tda\fine.*

The liquidator would be entitled to take control of the company’s asstts.in accor-
dance with the liquidator’s powers and functions®™ and accordingly the divectors would
need to deliver up to the liquidator the property and books of thé‘cempany in their
custody or control. The provisions in sections 271 and 272 of Cap:32 imposing crimi-
nal liability for failure to do so or for providing false information to the liquidator are
applicable, being provisions which apply to every type of winding-up.”’

Fiduciary Duties

The directors’ usual fiduciary duties will continue to the extent that the directors continue to
have management powers, but even where the directors no longer exercise any management

Re NT Farrer Ld [1937] Ch 352; see also Fowler v Commercial Timber Co Lid [1930] 2 KB 1.

2 Cap32,s241.

2 Cap.622, 5.622.

“ Cap.32, 5.229(2).

For contraventions of Cap.622, s.622, “responsible persons™ (as defined in Cap.622, 5.3) would be liable. For
contraventions of Cap.32, 5.229(2), “officers in default” (as defined in Cap.32, s.351(2)) would be liable.

% See Cap.32, s5.199 and 251.

¥ See Cap.32,55.271 and 272.
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powers, they might still be subject to certain fiduciary duties: see the discussion above of
the directors’ fiduciary duties in the context of compulsory winding-up.

Receivership

General

The appointment of a receiver does not result in the directors ceasing to hold office.*
The directors would still be required to comply with their statutory duties, for exan?p!e
their statutory obligation® to prepare financial statements,™ as well as their fiduciary
duties under the general law, although those duties will be qualified by reason and to
the extent of the receiver’s control of the company.” For example, a director could
not be called to account for a failure to pursue an asset which was in the possession
and control of the receiver with the same diligence as the director would, where the
company is not in receivership.” As the directors remain in office, they can do what
the receiver requires them to do as such holders of office.”

The appeintment of the receiver would also have an impact on the powers of the
directors. which are reduced in inverse proportion to the powers of the receiver.™ To
ascertdin-the scope of the directors’ powers, it is accordingly necessary to first identify
the extent of the powers of the receiver from the court order or charge instrument
unaer which the receiver was appointed. Where the receiver was appointed by the
court to collect, get in and receive the whole of the assets of the company, it has
been held that the appointment of the receiver effectively deprives the directors of all
powers of management.” Where the receiver was appointed privately pursuant to a
charge, the receiver would have power as a receiver or as a receiver and manager over
the assets that are subject to the charge, in accordance with the terms of the debenture
or charge instrument, and such powers can be exercised by the receiver without
the concurrence of the directors.™ Thus, the directors will generally have no role to
play in relation to the charged assets.

& Newhart Developments Ltd v Co-operative Commercial Bank Led [1978] QB 814, at 819, [1978] 2 All ER 896;
[1978] 1 WLR 636, CA (Eng); Li Lai Fun v Centro-Sound Led [1986] 1 HKC 541; McDonald v Golden Dynasty
Enterprises Lid [2008] 5 HKLRD 569; and see also Hawkesbury Development Co Ltd v Landmark Finance Pty
Led (1969) 92 WN(NSW) 199, at 209; [1969] 2 NSWLR 782, at 790.

*®  See Cap.622, 5.379.

" See Gomba Holdings UK Ltd v Homan [1986] 1 WLR 1301; [1986] 3 All ER 94, [1986] BCLC 331, [1986]
BCC 99.

I See Re Geneva Finance Ltd (1992) 7 ACSR 4135, at 420; Ultraframe (UK) Ltd v Fielding [2005] EWHC 1638,
at[1328).

™ Re Geneva Finance Lid (1992) 7T ACSR 415, at 421.

T MeDonald v Golden Dynasty Enterprises Ltd [2008] 5 HKLRD 569. In that case, the court made orders, on
application by the receivers, for the directors to pass board resolutions for the execution of powers of attorney
giving the receivers power Lo take action for and on behalf of the company to identify and preserve the assets of
the company and 1o investigate dispositions of the company’s assets during the receivership period. The receivers
considered that it was necessary for the directors to take such action as it would otherwise be difficult for them to
act for and on behalf of the company in the PRC due to complexities in obtaining recognition of their authority
as receivers under PRC law.

™ See, e.g. Hawkeshury Development Co Ltd v Landmark Fimance Pty Lid (1969) 92 WN(NSW) 199, at 209,
[1969] 2 NSWLR 782, at 790.

S MeDonald v Golden Dyvnasty Enterprises Le [2008] 5 HKLRD 569; see also Australian Industry Development
Corp v Co-operative Farmers and Graziers Direct Meat Supply Ltd (1978) 3 ACLR 543; Moss Steamship
Company Lid v Whinnep [1912] AC 254, at 260.

*® M Wheeler & Co Ltd v Warren [1928] Ch 840; Re Scottish Properties Pty Ltd (1977) 2 ACLR 264.
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. INTRODUCTION

The (new) Companies Ordinance (Cap.622) made wide-sweeping changes to Hong
Kong companics law. However, these changes did not affect the winding-up process.
The relevant provisions affecting winding-up remained alive in the old Companies
Ordinance (unrepealed) and this Ordinance has been re-titled the Companies
(Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32). That said, an
amendment bill to the insolvency regime is currently under debate. This can be
reviewed at: Companies (Winding Up and Miscellaneous Provisions) (Amendment)
Bill 2015 {hrtp:.-’fw'.-.rw.lcgco.g@v.hkfyrli-lﬁfenglish-"billsf'biﬂiS]l}DE].pdﬂ currently
under debate hitp://www.info.gov.hk/gia/general/201510/ 02/P201510020248.htm.

Where a company is solvent and its members wish to put it into liquidation, they
may do so by way of a members’ voluntary winding-up.

As the company is solvent, the creditors will be paid in full and therefore they have
no financial interest in the outcome of the liquidation. The members will therefore
have ceiiiel of the conduct of the winding-up of the company. Accordingly, the mem-
bers “wi'l appoint the liquidator, determine his remuneration and exercise a general

v,aw:t of supervision over the performance of his duties.

I. PREREQUISITE FOR MEMBERS VOLUNTARY
WINDING-UP CERTIFICATE OF SOLVENCY

Before a company can be placed in members’ voluntary winding-up, the directors of
the company (or if there are more than two, the majority of the directors) must issue
2 certificate of solvency.' The certificate of solvency is normally issued at a directors’
meeting. However, it may be issued other than at a directors’ meeting if, but only if,
before such certificate is issued, the directors have passed a resolution authorising the
certificate to be issued.”

In the case of a private company having only one director, the sole director may
issue a certificate of solvency by recording the certificate and signing the record of it

in the minute book of the company.’
The certificate of solvency must be in the specified form.* It must state that:

(2) The directors have made full enquiry into the company’s affairs; and

(b) They have formed the opinion that the company will be able to pay its debts
in full within such period not exceeding 12 months from the commencement
of the winding-up as may be specified in the certificate of solvency.”

The certificate of solvency must also fulfill the following requirements to be effective:

Section 233 of Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.3Z).
Section 233(1A) of Cap.32.

Section 233(6) of Cap.32.

See Form NW1 of the Companies Registry Specified Forms.

Section 233(1) of Cap.32.

Wk W m




228 MEMBERS® Vi
'OLUNTARY WINDING-UP PROCEDURE 229

(I) It must be issued within five weeks immediatel i
: 5 v preceding the date of g.. |
p?ssmg of the resolution for winding-up or on that date but before the Passing 111 PROCEDURE
of the resolution; and g
2) passing of Special Resolution
It must be filed with ; : .
with the Registrar of Companies not later than the date of the A memb ers® voluntary winding-up is deemed to commence at the time —— <003

filing with the Registrar a copy of the resolution for volun indi |
ing tary winding-up® (j a i - -
within 15 days of the making of the resolution for voluntary win dung-u“pifLe«‘ by the members of the company of a resolution placing the company into voluntary

' Jiguidation.”
Generally, a special resolution is required.”* However, in rare circumstances where

The certificat ; N
SblBetin [l}ft S?vean o ool a statenicat. of the companys asstEE  here is a period fixed for the duration of the company by the articles and this has
Most memb;s?svgﬁ;c; bllizgia ;ﬁl;zzor:mthe 1scslu1tng ﬂ.ft;ie ce%‘hﬁ{:jateﬁ expired or where the event on the occurrence of which the memorandum of articles
i ; - used to wind-up inactive or : X . : : juti :
| mmpme:i which have minimal assets and liabilities. Provided the company is so]?;ut?i: 'Prsuglde::h e ]
ing a certificate of solvency under such circumstances should be a straightforward 1 e
- mafter, : . - : 16
» More care should be exercised for active companies with significant assets and ljz- S anoit rexcihatitn, e o Ron g ol N0 satisfied:
ilities. In such circums - di : .
: from a rEput:bi: llili'rm ngzzint;iiu:gjom of the company may wish to seek advice (a) Not less than 14 clear days notice'” must be given of the meeting at which a
on whether the com is indeed s SuCh.ﬁIm 4 pm!_-rlde‘ written advice: special resolution is proposed. This requirement may be waived by 95% in
nd pany is indeed solvent and able to discharge all its liabilities within aominal value of those shareholders having the right to attend and vote;
a period of 12 moflths or less. They may also wish to discuss the proposed certifi- )
cate of solvency “”_th the proposed liquidator. In considering whether a certificate of (b)) Notice of the meeting must include the text of the resolution and specify the
J :rlshaIvency may be issued, the directors should also bear in mind future or contingent intention to propose the resolution as a special resolution;**
iabilities under contracts, guarantees and other instruments and circ
: # : umstances. ’ " ; ; _
. Thﬁ proper issuance and filing of the certificate of solvency will result in the ' s SR i,
winding-up being a members’ voluntary winding-up. Otherwise it will be a creditors’ (d) Voting can occur in person or by proxy; and

voluntary winding-up.*

. In the matter Re Pacific Gain Technologies Lid [2015] HKEC 1643, Harri4 J ar
para.3 stated that:

(e) Voting is initially on a show of hands although a poll vote may be demanded."

A chairman’s declaration that the resolution is carried shall, unless a poll is demanded,
be conclusive evidence of the fact without proof of the number or proportion of the

If the company files the certificate of solvency out of time, after e passing of votes recorded in favour of or against the resolution.”

. a special resolution to put the company to liquidation, the coipany will be put
aulmhnaticaﬂy into creditors” voluntary winding-up. A court-oider will [then] be
required to stay the creditors’ voluntary winding-up and advder that the membcrs’.
voluntary winding-up procedure can be recommenced "

l % Section 230 of Cap.32.
| _ " Section 228(1)(b) of Cap32.
i A director who signs a certificate of solvency without reasonable grounds for the opin- ¥ Section 228(1)(a) of Cap.32.
ion that the company will be able to pay its debts in full within i ified i QR = -1co Sections 36 ofte Cip. S22
6 " P Y n within the period specified in the ' See Securities and Futires Commission v Stock Exchange of Hong Kong Ltd [1992] 1 HKLR 135, where it was
| certificate may be convicted and be liable to a fine'® and imprisonment for six months.!! i held that the words “not less than 21 days® notice™ meant at least 21 clear days excluding the day of giving the
If the company is unable to pay or provide for its debts in full within the period of. notice, the day of deemed receipt and the day of the meeting itself. Note also that under Section 571(1)(b) of
five weeks after the fSSl.li]]g of the certificate. the di P : Cap.622, the minimum notice period for all general mectings (regardless whether it is an ordinary resolution or
i . FiATE . the directors are presumed not to have ) a special resolution) has niow been reduced from 21 days to 14 clear days (for a limited liability company) and
r».?as:mable grounds for their belief in the solvency of the company until the con- . 7 clear days (for unlimited liability company), subject to any longer period of notice required by the company’s
trary is shown. " articles. See also 5.571(2) of Cap.622.

" Sections 564(4)(a) and 564(4)(b) of the Cap.622. See also fe Moorgate Mercantile Holdings Lid [1980] 1 AIER
! 40, [1980] 1 WLR 227, where it was held that the substance between the notice and the terms of the resolution
passed must be identical, though corrections of clerical or grammatical errors are allowed, applied in Re Hong

" Section 233{2}a) of Cap.32. Kong Pharmaceutical Holdings Ltd [2006] HKCU 1931 (decision under the predecessor Companies Ordinance

I " Section 622 of the Companies Ordinance o B2y i canst it oresion T Mtrch 014, ) {CO) before the new Cap.622 came into force on 3% March 2014); see also Re Peninsular and Oriental Steam

¥ Section 233(2)(b) of Cap.32.

*  Section 233(4) of Cap.32.

| The maximum punishment is a fine at level 5 (currently HK$50,000).
' Section 351 and Twelfth Schedule of Cap.32.

2 Section 233(3) of Cap.32.

Navigatar Co [2006] All ER. (D) 36.
" There are some new provisions under Cap.622 with regard to the right to demand a poll. For example, the thresh-
old for members is reduced from 10% to 5% of total voting rights and the threshold based on one-tenth of the
paid up capital is removed (s.591 of Cap.622). There are also new provisions to clarify the rights and obligations
of proxies (55.59%6-6035 of Cap.622).
® Section 590 of Cap.622; see also Re Hadliegh Castle Gold Mines [1900] 2 Ch 419.




MEMBERS’ VOLUNTARY WINDING-UP

The length of notice may be abridged if it is so agreed by a majority of members |
having the right to attend and vote at the meeting, being a majority together

representing at least 95% of the total voting rights at the meeting of all the members
Under section 548 of the Companies Ordinance (Cap.622),** anything that may he

done by a resolution passed at a general meeting or a class meeting may be done, without
a meeting and without any previous notice being required, by a written resolution of the

members or of that class of members of the company (as the case may be).

Under the (new) Companies Ordinance (Cap.622), there are new provisions for
proposing, passing and circulating written resolutions.”

The date of the resolution should be the date on which the last member or
representative signs the written resolution.™

A copy of the special resolution must be filed with the Registrar of Companies
within 15 days after the passing thereof® If the company fails to register the special
resolution within 15 days, the company and every responsible person (which includes
a liquidator or provisional liquidator) commits an offence™ and shall be liable to a fine
and, for a continued default, to a daily default fine.*” 1

Within 14 days® after the passing of the special resolution for voluntary winding-up,
the company must give notice of the passing of the resolution by advertisement in the

Section 371(3)(b) of the Cap.622.

This section restates sections 116B(1), 116B(3) to 116B(6), and 116B(11) of the predecessor CO.

For example, Cap.622 provides that: (2) either the directors or a member of a company may propose a written
resolution (5.549 of Cap.622); (b) member(s) of the company who proposed the written resolution may req.ire
the company to circulate with the resolution a statement of not more than 1,004 words on the subject matter
the resolution (5.551(2) of the Cap.622); (c) the company must circulate the written resolution if it was'proni-ed
by the directors or by members of a company representing not less than 5% or a lower percentage.siecified for.
that purpose in the company’s articles (ss.550 & 552{2) of Cap.622); (d) the proposed writterlw=yolution may
be circulated, and member(s) may signify their agreement to it, by electronic means {ss.5332)4) & 556(3Ka)
of Cap.622); (e) the company must circulate the resolution to every member within 2] Ugys\ahier it has received
the proposed written resolution, it must also send the proposed written resolution to it aiditor on or before ithe
circulation date to members (s5.553 & 555 of Cap.622); (f) the period for agresing (6 he proposed written resolu--
tion is 28 days or such period as specified in the company’s articles (s.558 of Cap.t22); and (g) ifa resolution is
passed as a written resolution, the company must send a notice of that fact/tu, tuzry member and the anditor of
the company within 15 days (5.559 of Cap.622).

Sections 548(4) and 556 of Cap.622.

Sections 622(1) and 622(2) of Cap.622.

Sections 622(T) and 622(9) of the Cap.622. The (new) Companies Ordinance (Cap.622) now introduces a new:
formulation of “responsible person” to replace “Officer who is in default” in the predecessor CO. “Responsible
person” includes an officer or a shadow director of a company as well as an officer or a shadow director ofa.
corporate officer of the company; see 5.3 of Cap.622. The threshold for committing an offence under Cap.622

has been lowered by removing the element of “knowingly and willfully” from the provision to cover, imter alia,

reckless acts or omissions.

Section 622(7) of Cap.622. The maximum punishment is a fine at level 3 (currently HK$10,000) and a daily
default fine of HKS300.

Section 229(1) of Cap.32. Balancing the need for the notice to be given promptly and the practical difficulty
faced by a company under the present requirement for publication in the Gazette, it is proposed in the Improve-
ment of Corporate Insolvency Law Legislative Proposals Consultation Document published in April 2013 by
the Financial Services and the Treasury Bureau (the “Consultation Document™) to extend the time limit from
14 days to 15 days. Presumably, this is also to align the notice period with the period within which a copy of the
special resolution for voluntary winding-up must be filed with the Registrar of Companies undersact[unsﬂm
and 622(2) of Cap.622. (Note that the government has received a total of 36 written submissions during the
consultation periodand has published a paper entitled “Improvement of Corporate Insolvency Law Legislative
Proposals Consultation Conclusions™ (the “Consultation Conclusions™) in this reagrds. Such paper is available
at http:/fwww.fsth.govhk/fsbippriconsultimpeill htm.) 4

PROCEDURE

Gazette. Otherwise, the company and its officers who are in default* will become
Jiable to a fine and, for a continued default, to a daily default fine.*®

Appointment of Liquidator

In addition to passing a special resolution, the company will, in practice, pass one or
more of the following resolutions®' as appropriate:

(a) an ordinary resolution to appoint a liquidator;*

(b) an ordinary resolution to fix the remuneration of the liquidator:*

(c) aspecial resolution to authorise the liquidator to exercise particular powers set
out in s.199 of the Companies (Winding-Up and Miscellaneous Provisions)
Ordinance (Cap.32) including the following:

(1) topay any class of creditors in full;

{2) to make compromises or arrangements with creditors or persons
claiming to be creditors, or having or alleging themselves to have any
claim against the company; and

(3) to compromise claims by the company against debtors, potential
debtors, and contributories;*

an ordinary resolution to dispense with the requirement to audit the
liquidators® statement of receipt and payment; and**

an ordinary/special resolution to authorize the liquidator to divide amongst
the members of the company in specie or in kind the whole or any part of the
assets of the company.*

The appointment of the liquidator is made,” in practice, at the same meeting at which
the resolution to wind-up the company voluntarily is passed.™

The definition of an “Officer who is in default” means any officer or shadow director of the company who know-
ingly and willfully authorises or permits the default, refusal or contravention. See 5.331(2) of Cap.32. For the pur-
poses of section 229(1) of Cap.32, the liquidator of the company shall be deemed to be an officer of the company
(s.229(2) of Cap.32). The new formulation of “Responsible person™ was introduced in Cap.622 to replace “Officer
who is in default” as listed in the predecessor CO referred to in n 26 does not appear to apply to the term “Officer
who is in default” in Cap.32. It is submitted that the said formulation should also apply to Cap.32 for consistency.
Section 229(2) of Cap.32. The maximum punishment is fine at level 3 (currently HK$10,000) and a daily default
fine of HKS300; see s.351(1A) and the Twelfth Schedule of Cap.32.

See Smart and Booth (Eds), Hong Kong Corporate fnsolvency Manual (2002), at p.16.

Section 235(1) of Cap.32.

Section 235(1) of Cap.32.

These powers may be exercised if sanction is obtained in a members’ voluntary winding-up by special resolution
of the company in a general meeting. See 5.251(1)(2) of Cap.32.

Section 255A of Cap.32.

Special resolution is required by Cap.622, Schedule 1, Article 105 (for public companies) and Schedule 2, Article
84 {for private companies) of the model articles made by the Financial Secretary under section 78(1) of Cap.622.
~  Anordinary resolution would suffice. Section 235(1) of Cap.32.

Section 235(1) of Cap.32.
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MEMBERS’ VOLUNTARY WINDING-UP

The Liquidator must file notice of his appointment with the Registrar of Compa.
nies and also publish the same in the Gazette within 21 days of his appointment.* Any
person in default will be liable to a fine and, for continued default, to a daily fine %

In the event that the members of the company are unable to agree on the identity
of the liquidator, the court may appoint a liquidator.

IV. IF COMPANY IS FOUND TO BE INSOLVENT

If, at any time, the liquidator is of the opinion that the company will not be able 1o
pay its debts in full within the period specified in the certificate of solvency, he Sha]i'
immediately summon a meeting of the creditors. If the liquidator fails to do so, he
shall be liable to a fine.**

At this meeting convened by the liquidator, the liquidator shall lay before the credi-
tors a statement of the assets and liabilities of the company.* The creditors may decide
either to proceed as a creditors” voluntary winding-up or one or more of them may
petition for the compulsory winding-up of the company. The creditors may appoint
another liquidator and fix the remuneration of the liquidator so appointed. In addition,
the creditors may also appoint a committee of inspection.*

V. STAY/RESCISSION OF MEMBERS’ VOLUNTARY
WINDING-UP

Stay of the Winding-Up Proceedings

In a members” voluntary winding-up, the court may stay the winding-up proceedings
either altogether or for a limited period of time, and on such terms ard\conditions as
the court thinks fit, upon the application of the liquidator, the Official Receiver or any
creditor or contributory.** The company itself has no right to app!y for a stay.¥

The court has a discretion whether to grant a stay of the winiding-up proceedings.
The burden is on the applicant to make out a sufficient\Case for a stay that carries

*# Section 253(1) of Cap.32. It is proposed in the Consultation Document that the notice period be shortened o 15
days to align with: (i) the requirement of section 117(1} of the predecessor CO (now repealed) (cf section 622(2)

of the new Cap.622); and (ii) proposed changes to section 229 of Cap.32 referred to in n 28 above.

*  The maximum punishment is a level 3 fine and a daily default fine of HK.$300: see 5.351(1 A} & Twelfth Schedule

of Cap.32.
' Section 252 of Cap.32.
2 (n 44), below.
Section 237A(3) of Cap.32.
#  Section 23TA( 1) of Cap.32. However, this section does not specify: (a) the time limit for the liquidator to summen

-]

the meeting of creditors, (b) the manner in which notice should be given to the creditors, or (c) the details of the
statement of assets and liabilities. The Consultation Document proposes inclusion of new provisions to address
these issues so that when the winding-up is to proceed as a creditors” voluntary winding-up, the creditors would

be involved and duly informed at the earliest possible instance, and the obligations of the liquidator to engage the
creditors would be clearly set out.

4 Section 23TA(2) of Cap.32.

* Sections 209 and 255 of Cap.32.

¥ See King Pacific international Holdings Led [2002] 3 HKLRD 474,

Q

STAY/RESCISSION OF MEMBERS* VOLUNTARY WINDING-UP

cnmriction“ so that it is not merely sufficient for the applicant to establish that a stay

is reasonable in the circumstances.*’ The court has to be satisfied that it is right to stay

the winding-up proceedings, and, if there be matters as to which the court has doubis,
it should not order a stay.*® The factors that a court would take into account in exercis-
ing such discretion will include:®’

(a) whether there are sufficient assets to pay the creditors and the expenses of the
liquidation;

(b) whether the stay is in the interest of the creditors, the liquidator and the
members and whether they consent to the stay;

(c) whether there is a genuine commercial reason for the stay; and

(d) whether the stay is conducive or detrimental to commercial morality and the
public at large including whether there is any irregularity in the affairs of the
company.

(Onerapermanent stay of the winding-up procedure is granted, the liquidation is for all

riectical purposes at an end. The liquidator may be discharged, control of the company
1=verts to the directors and the company may resume its business.™

Rescission of Members® Voluntary Winding-Up

|t has been held in Hong Kong that the members of a company may, by special resolu-
~ tion, rescind the earlier special resolution placing the company in Members’ Voluntary
Liguidation.™

The above decision has been the subject of criticism,* as being contrary to dicta
of Megarry J in Re Calgary and Edmonton Land Co Ltd™ to the effect that a voluntary

liquidation may not be terminated by the members of the company passing a resolu-
tion to that effect. It has also been argued, inter alia, that if such rescission were to be
-allowed, there would be no necessity to apply to court to permanently stay a members’
voluntary winding-up.*®

Conversion from Voluntary Winding-Up to Compulsory Winding-Up

- A members’ voluntary winding-up of a company shall not bar the right of any creditor
or contributory to apply to have the company wound up by the court, but in the case

~of an application by a contributory, the court must be satisfied that the rights of the

contributories will be prejudiced by a voluntary winding-up .

Re Calgary and Edmonton Land Co Lid (in liguidation) [1975] 1 WLR 355, at 358-359 cited in Re Outboard
Marine Corp Asia Ltd [2003] | HKLRD 585, at 588, CFL

j"' Re Outboard Marine Corp.

" Re Lowston Led [1991] BCLC 570.

' See Outboard Marine Corp; see also Re Calgary and Edmonton Land,
2 Palmers Company Law, para.15.164.

' See Re Keon Trading Co Lid (unrep., HCMP 3674 of 1997, 6 Feb 1998).

~* See Smart and Booth, ep cit, at pp.11 and 12,

= Jbid,

* Ibid.

* 7 Section 257 of Cap.32.
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234 MEMBERS’ VOLUNTARY WINDING-UP

In Re Goldcone Properties Ltd (in creditors 'voluntary windin g-up)™* Ribeiro J 1,
down, inter alia, the following principles relevant to determining whether the

should order a compulsory winding-up where the company is already in ml“mﬂl‘i

liquidation:

(a) The court has unfettered discretion to be exercised Judicially taking intg
account all material factors, including whether the class remedy of liquidar;
would be better satisfied by the continuation of the voluntary liquidation g
better served by being superseded by a compulsory liquidation; 1

(b)  The court should consider whether the majority of the creditors in valye
supported the petition. If so, unless there are contrary reasons, the court

would be inclined towards making a compulsory order;

(¢)  In weighing the views of creditors a qualitative as opposed to a purely quantitz.
tive approach should be used. In this regard, it would be relevant if the creditors

opposing the petition had a personal interest in the opposition;

Where the petitioner required the issues concerning the company’s liquidation
to be further investigated, the question was whether there was prima fapig:;
evidence that the matters which the petitioner required investigation were
questions which rational creditors could think of that required investigation

and further action and the outcome of which might be financially favorable
to them; and

3

Whether the liquidators are acting and seen to be acting independently ann
impartially particularly where possible wrongdoing by the directors bad &
be investigated and possibly pursued in litigation.

(e)

In considering whether it should exercise its discretion to grant an order't2at the com- |
pany be wound up by the court in circumstances where the company,is already being
wound up voluntarily, the court should consider whether there ar& ransactions which
require investigation or whether the circumstances call for the. éxercise of powers
which the court has in a compulsory winding-up.

The Official Receiver may also petition for a compulsory winding-up where a
company is being wound up voluntarily. If the court is to make an order for compul-
sory winding-up, it must be satisfied that the voluntary winding-up cannot be contin-
ued with due regard to the interests of the creditors and contributories.*

Where a voluntary winding-up is converted to a compulsory winding-up, the
winding-up of the company shall be deemed to have commenced at the time of
the passing of the resolution and all proceedings taken in the voluntary winding-

up are deemed to have been validly taken unless the court, on proof of fraud or
mistake, thinks fit otherwise to direct.®®

* [2000] 2 HKLRD 16. This was applied in Re Fullbright Co Led [2009] 2 HKLRD 584,
# Section 1792) of Cap.32.
“  Section 184{1) of Cap.32.

pusiness exCept s

ghall cease
Jiquidator.** It appears, 5 10 e
gismissed upon the voluntary winding-up.

the liquidator must summon a general meeting of the company at the em? of the first
year from the commencement of the winding-up, and of each succeeding year, or

THE LIQUIDATORS: DUTIES, POWERS, VACANCY IN OFFICE 235

CONSEQUENCES OF A MEMBERS VOLUNTARY

WINDING-UP
1 the commencement of the winding-up, the company Sh‘all cease to carry ;::11 its 5.009
o far as may be required for the beneficial W{ndzng-up thereof.
On the appointment of a liquidator, all the powers of jthe directors of &e cor;.pa:y
except so far as sanctioned by the company in general meeting or y the
however, that directors and employees are not automatically

vil. THE LIQUIDATORS: DUTIES, POWERS,

VACANCY IN OFFICE, REMOVAL BY THE
COURT, REMOVAL OF LIQUIDATOR BY THE
COMPANY AND CREDITORS, RESIGNATION
AND VACATION OF OFFICE

wt’es

in the event of the members” voluntary winding-up continuing for more than one year, 5.010

the first convenient date within three months from the end of the year or such lunger
period as the Official Receiver may allow. The liquidator must ia?r bf:fore the rr}eetmg
-an account of his acts and dealings and of the condluct of the v_vmdmg-up during t_he
preceding year.** Failure to comply with this provision results ina summary -::onv;;:—
tion or a fine.®* The duty of the liquidator to call a general m_eet.mg is to ensure that he
accounts to the members of the company in relation to the hqmdauofl. - "
The liquidator must pay the debts of the company and must adjust the rights o
i i ongst themselves.* _
coni}:a:;?;;sﬂi‘:;e isgno formal requirement to do so, the liquidah?r will often ad\‘rertlsc
for creditors to provide the liquidator with full particulars of their debts and clalms_.
The liguidator or any contributory or creditor may aPply to the court to dfftf.“;ﬂ;:]]l-]le
any question in the winding-up of a company, or to exercise all or any powers whic thc
court might exercise if the company were being W‘Ul.lfld up by the court as rcspe‘cts t e
enforcing of calls, or any other matter.”” If the court is satlsfied that the delgrma_nannn
of the question or the required exercise of power will be just and beneficial, it may

Section 231 of Cap.32.

Section 235(2) of Cap.32.

See Fowler v Commercial Timber Co Lid [1930] 2KB 1.

Section 238(1) of Cap.32.

Section 23852] of Cap.32. The maximum punishment is a fine at level 3. See 5.351(1A) and Twelfth Schedule of

Cap.32.
Section 251(2) of Cap.32.
¥ Section 255(1) of Cap.32.
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INTRODUCTION

awing Back, Pre and Post Petition

. of the principles underlying insolvency law is to ensure the pari passu doctrine,
 that all unsecured creditors are treated equally.
 This chapter deals with the payments made prior to the filing of the winding-up
sition (unfair preferences) and those made post petition (unvalidated transactions).
Uhilst the operating principles which apply in these two scenarios vary; it will be
. that the law strives to strike a balance between ensuring that unsecured creditors
o treated equally whilst at the same time preventing the claw back of assets where it
d be inequitable to do so. It is the operation of this uneasy exercise which some-
causes a degree of confusion when ascertaining whether some transfers should

pe avoided.

troduction:

The law:is borrowed from the provisions set out in the Bankruptcy Ordinance (Cap.6).
=~ relevant statutory provisions are ss.50, 51, 51A and 51B of the Bankruptcy

Qn.'riinance (Cap.6). These are modeled on $s.340, 341, 342 and 435 of the
JK Insolvency Act 1986.

The law in so far as it concerns unfair preferences in the corporate insolvency
gontext is problematic. The source of the problem lies largely in there being no enacted
legislation for unfair preferences in the corporate context. Rather, the legislature has
simply adopted the provisions contained in the Bankruptcy Ordinance (Cap.6) and
deemed these to be part of s.266B of the Companies (Winding-Up and Miscellaneous
Provisions) Ordinance (Cap.32)." This has caused some difficulties as a result of
the wholesale importation of sections of the Bankruptcy Ordinance. This is so in

jcular, where the analogy between a personal and corporate debtor breaks down.
As will be seen below there are specific difficulties, in defining an “Associate”. Many

ubsections in s.51B of the Bankruptcy Ordinance (Cap.6) deal with “blood” relatives
of a personal debtor. This obviously has no equivalent for a corporate debtor.

The law on the matter has changed for winding-up proceedings which have
commenced after 1 April 1998. Whilst it will no doubt be the case that the “old law™
{for winding-up proceedings commencing before 1 April 1998) will be progressively
less relevant, since it would be increasingly improbable that an action for unfair
preference would still not have been dealt with by now, nevertheless, for the sake of
‘completeness, it will be briefly be touched upon here.

Old Law

The “old law” is conveniently set out in the decision of Deputy High Court Judge
8. Kwan (as she then was) in Re Hoi Sing Construction Company Lid?

Section 266B (1)(a) of the Companies (Winding-Up and Miscellancous Provisions) Ordinance (Cap.32) states
that “a reference in 5.266 or 5.266A of this Ordinance to a fraudulent preference shall be deemed to be a reference
to an unfair preference as provided for in 5.50 of the Bankruptcy Ordinance™,

[2001] 2 HKC 325 at 328-330.
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creditors. In other words, he must prove the debtor’s intention to prefer.
This burden does not shift, even where it is shown that a voluntary
payment has been made which in fact gives a creditor preference (In
Re Cutts [1956] 1 WLR 728 at 733; BNP v Sam Wah Hing Garment

Factory Ltd, supra at 506D).

It is competent for the court to draw the inference of intention to prefer
from all the facts of the case, particularly when there is no direct
evidence of intention. But the inference should not be drawn, having
regard to the situation of the onus of proof, unless such inference is
the true and proper inference from the facts proved. Thus, it will not be
drawn, if the inference from the facts is equivocal and, in particular, it
will not be drawn from the mere circumstance that the creditor paid was
in fact ‘preferred’, in the sense that he was paid when other creditors

were not (In Re Cutts, supra at 733, 739).

(4)

(§5~\\The intention to prefer, which must be proved, is the principal or
dominant intention. It is recognised that there may be more than one
intention involved. There may also be a valid distinction for present
purposes between a view or intention to prefer and the reasons for
forming and executing that intention, i.c.. motive (fn Re Cuits, supra

at 734, 740, 750).

(6) The time at which the intention is adjudged is the time of payment. The
section is not looking to future events in this respect (In Re Matthews Lid

[1982] 1 Ch 257 at 264B to D).

(7) Fraudulent preference does not necessarily involve an element of
dishonesty. Nevertheless, it must be remembered that the inference
to be drawn is of something which has about it, at the least, a taint
of dishonesty, and, in extreme cases, much more than a mere taint of
dishonesty. The court is not in the habit of drawing inferences which
involve dishonesty or something approaching dishonesty unless there
are solid grounds for drawing them (BNP v Sam Wah Hing Garmeni
Factory Ltd, supra. at 506B; In Re Kushler Ltd [1943] 1 Ch 248 at 252;
Re Wing Hong Woo Co Ltd [2000] 4 HKC 186 at 201A to C).

(8) The word ‘preference’ imports in it the voluntary act of a person who
can do either the one thing or the other as he prefers. In as much as
preference implies selection and selection implies freedom of choice,
a payment must in order to constitute a preference be voluntarily
made, and that a payment made under pressure, e.g., in the shape of
proceedings actual or threatened by the creditor concerned, or fear of
such proceedings, is not for this purpose a voluntary payment (Buicher
v Stead (1875) LR 7 HL 839 at 846; Sharp v Jackson [1899] AC 419
at 423, 425, 427; In re Cuits, supra at 740; BNP v Sam Wah Hing
Garment Factory Ltd, supra at 5S0TH to I; Halsbury’s Laws of England,

4th edn, Vol 3, para.914)”.
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Old Law v New Law
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SUMMARY

into insolvent liquidation, will be better than the position he would otherwise

have been in (p.87H).
A man is not to be taken as desiring all the necessary consequences of his
actions (p.87H).

“Some consequences may be of advantage to him and be desired by him; oth-
ers may not affect him and be matters of indifference to him and while still oth-
ers may be positively disadvantageous to him and not be desired by him, but be
regarded by him as the unavoidable price of obtaining the desired advantages”.

(d)

A transaction will not be set aside unless the debtor positively wished
to improve the creditor’s position in the event of his/ its own insolvent
liquidation (p.88A).

Mere presence of the requisite desire is not sufficient. The desire must have
infuenced the decision to enter into the transaction. That requirement is satisfied
“Fit was one of the factors which operated on the minds of those who made the
decision. It need not be the only factor nor a decisive one (p.838Bto C)".

(©)

()

JI. SUMMARY

These are the basic elements which must be in existence in order to constifute an

unfair preference:

(a) a preference within the meaning of 5.50(3) of the Bankruptcy Ordinance

(Cap.6) was given by the bankrupt at the relevant time; this is a matter of
fact. There must therefore be an antecedent debt as well as a transaction

giving rise to preferential effect;

(b) the bankrupt was influenced by the requisite desire as defined in 5.50(4) of
the Bankruptcy Ordinance (Cap.6) when he gave the preference; where the
company gives a factual preference to a connected party, this gives rise to
certain presumptions; and

(c) the bankrupt was insolvent at the time of the transaction or he became
insolvent in consequence of that transaction.”

If these requirements are met, then the Court will make such order as is necessary in
order to restore the parties back to where they would be had the transaction giving rise
to an “unfair preference” never taken place.” As will be explained below, the Court
has wide discretion to make such order as appropriate. This discretion is subject to
caveats; essentially that the Court should not make such orders in so far as these would

injure the interests of ‘innocent’ third parties.”

®  Section 51(2) of the Bankruptcy Ordinance (Cap.6).
Section 50(2) of the Bankruptcy Ordinance (Cap.6).
' Section 51A(2) of the Bankruptcy Ordinance (Cap.6).
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Given the fact sensitive nature (ic was the company influenced by a desire 1o
prefer, was the company insolvent at the time of the transaction, etc) of appli;;aﬁms'
to set aside transactions on the grounds of unfair preference, it will be a rare %

where such proceedings can be struck out. See Re Cheung Siu Kin (per Poop J
10th April 2013) i

III. REQUIREMENTS

Antecedent Debt

9.006 This requirement is laid down in s.50(3)(a) of the Bankruptcy Ordinance (Cap.6).

A debtor can only be preferred if he or she “is one of the debtor’s creditors or a surety
or guarantor for any of his debts or other liabilities™.

Therefore, the starting point is that there must be a pre existing debtor/lender
or debtor/guarantor relationship (which arose before the “relevant time™). Hence,
if at the “relevant time™ a company purchases goods or services and pays for thgs_e:
there can be no unfair preference. This is so because the liability to pay arises at the
same time as goods or services are given to the company. That relationship must be
a direct one. In one case, where a billiard saloon was operating from premises leased
from its directors and the company paid the rent directly to the landlord, the Cmu;t
held there could be no unfair preference as there was no pre-existing borrower/
lender relationship.®

Preferential Effect

Improving the Position

Morritt J in relation to the English equivalent of s.50(3)(b) of the Bankruptey Ordi-
nance (Cap.6) in Re Ledingham-Smith' had this to say:

9.007

“The phrase “will be better” in relation to the event of e individual’s bankruptcy
used in section 340(3)(b) envisages a bankruptcyaficivthe doing of the thing in
question. It also predicates that the position will be better, not may be™.

The effect of the preference is thus measured as if the liquidation occurred immediately
after the doing of the thing rather than when the liquidation actually occurs. This means
that the creditor’s position is improved by reference to a hypothetical liquidation which
would arise immediately after the transaction rather than the actual liquidation when
it oceurs.

On the facts of that case, the court held that there was no preference because
at the time when the payment was made, it could not be said that the payee would
inevitably be benefited by the payment since further service were to be provided h}'
the payee after the payment. There was no evidence to show that when such payment

° See Re Beacon Leisure [1992] BCLC 565. Note that there, Mr. Wright QC left open the possibility that the
directors had been preferred (567h).
* [1993] BCLC 635.

REQUIREMENTS

was made, it would definitely be in excess of payment for services to be rendered in

the immediate future. The evidence was that if the payment had not been made, the

ubsequent services would not have been rendered.

Third Party Funds

‘When a company is in financial difficulties, it sometimes happens that the people
‘pehind the company (ofien shareholders) will use their own funds to reduce the com-
pany’s indebtedness. These monies paid for and on behalf of the company would in
the ordinary course be construed as unsecured loans to the company. Such advances

have a neutral effect on the company’s overall financial position. On the one hand,

one debt is extinguished, on the other there is an increase in the company’s liabilities.

There is at least one strong argument why s.266B of Cap.32 should not be triggered.
Payments by these backers cannot be equated with the company doing “anything by
itself or suffers anything to be done™. These payments have, strictly speaking, nothing

o do with the company.

In addition, it is arguable that nothing which has happened, offends the spirit

hehind. the legislation, which is intended to ensure that the other creditors are not

warse-off.!

Secured and Partly Secured Creditors
It goes without saying that a secured creditor (to the extent of his security) cannot

be preferred since he cannot be said to be worse off when the company goes into
liguidation. If monies are repaid at the “relevant time” to a partly secured creditor,
 the preferential effect will be measured as being the amount of payment made minus
the value of the security at the time of the payment (hence being equivalent to the

unsecured amount). Hence the applicant will normally need to adduce evidence of the
value of the security at the time of the transaction.

Guaranteed Debts of the Company

In a liquidation, a guarantor becomes effectively a contingent creditor. This is so, as the
creditor generally has the right to sue either or both guarantor and creditor company.
When a company repays at the “relevant time™, a debt which is guaranteed (by a
third party), this might well improve both the creditor and the guarantor’s position."
Whilst the guarantor might claim against the company if he has an indemnity, he
will only recover a dividend upon the liquidation as an unsecured creditor; hence
he is preferred to the extent that the debt guaranteed by him is paid by the company.

" InJames v Comnion Wealth Bank of Australia [1995] 13 ACLC 1604, Young J at 1607 held that “if one can see that
the position of the general creditors after the transaction was no worse than it was before the transaction then the
transaction does not have the effect of giving a preference to one creditor over the others™. Note however that Young
J was dealing there with 5.122(1) of the Bankruptcy Act 1966 which focuses on “the effect of giving that creditor
a preference, priority or advantage over other creditors” whereas under Hong Kong law, the focus is simply on
whether the creditor is better off than if the transaction had not been entered into. In other words, in Australia the
focus in on the effect on other creditors whereas in Hong Kong, one looks at the improvement.

" This would be on the assumption that the debt is secured, or if it is partially secured, the preferential effect would
be restricted to the unsecured part.
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In short, to the extent that the debt guaranteed by the guarantor has been repaid; thys
will reduce the guarantor’s loss on a liquidation of the company. p

The applicant could in principle pursue unfair preference claims against both the credic
tof (say A) and the guarantor (say B) for the amounts repaid.” This is so as both COlj]d'be
said to have been put in a better position; however in practice it may well be that the apph-

cant would have difficulties in establishing that the company desired to prefer both rather
than one. As will be seen below, it is often difficult to ascertain (as there is often no direct
evidence) whether the company desired to prefer A and B or whether it simply desired 1
prefer A with the incidental but necessary effect that it would benefit B."

Common Preferences

In the Cork Report,' three specific examples are given as to what would constitute an
act of preference: (1) payment to a creditor of his debts (in whole or in part) (2) prm.zid; :

ing security for indebtedness which arose before the “relevant time” (3) return of 2oods
which had been delivered but not been paid for. |

Payments

Pay-n?ents are the most common and straightforward form of improving a creditor’s
posTtEun vis-a-vis another. This clearly “has the effect of putting that person into g
position” which would be better in the even of the company being declared insom',m'
Obviously, when the payment is in part, the preference will extend to the extent of the
payment. It is to be noted that the legislation does not require the act of preference
to be narrowed to cash payments. Therefore, a transfer of an asset of the mmpanj ta
satisfy the payment of a debt would also be caught.'®

Security for Indebtedness Arising Prior to the Relevant Time

%cn a company grants security for a previously unsecured loan, it does something
which improves the unsecured creditor’s position by giving him priority over the other
unsecured creditors.'

Return of Goods

This deals with the return of goods supplied on credit. This proposition is a
commonsensical one: assuming that the title to the goods has passed to the purchasing

The creditor would in those circumstances be well advised to join the guarantor as a party, so that should he have
to repay the Company to the extent of the preference, e could recoup it against the guarantor. Note that the Court
has the power under s.51A{1){e}-51A(1){f) of the Bankruptcy Ordinance (Cap.6) to revive the obligations of the
guarantor to the creditor, to the extent that these had originally been extinguished as a result of the preferential
payment; upon the Court ordering the creditor to repay the applicant.

Re Agriplant Services Ld [1997] 2 BCLC 599 illustrates the difficulties involved in ascertaining whom the
company desired to prefer.

" Para 1208 of the Cork Report.

' In Weisgard v Pilkington [1995] BCLC 1108 at 1113c, Judge Maddocks held that the transfer of leases owned by
the Company to some of its directors in repayment of unsecured loans was an act of preference. -
For example in Re MC Bacon [1990] BCLC 324 the granting of a debenture to secure a previously unsecured
debt was regarded as an act of preference. In Re Mistral Finance (in liquidation) [2001] BCLC 27 at 33 _BH
Peter Smith QC, where there had been a first mortgage for the purchase of a yacht but it was void for Failure
of f;gim‘riﬂn. and thus a second one was created during the “relevant time”. That was held to be an unfair
preference.

REQUIREMENTS

company: then the only recourse of the vendor/creditor is a claim in personam for mon-

ies due and owing. The vendor/creditor will only receive a dividend in the liquidation

on a pari passu basis. However by having the goods supplied to it returned, it obviously

‘pecomes better off. By allowing the vendor/creditor to act as if the transaction had

pever been entered into, the company would be effectively releasing the vendor/

creditor from its strict contractual obligations.

Court Orders
Section 50(6) of the Bankruptey Ordinance (Cap.6) provides that:

“the fact that something has been done in pursuance of the order of a court, does
not, without more, prevent the doing or suffering of that thing from constituting
the giving of an unfair preference”.

This provision is no doubt targeting at transactions disguised in Court Orders which
are desigr@d to prefer a creditor. This might be done by having a Court “sanction” it,
for exalple by way of a consent order which is endorsed by the Court.'"® However,
it zoes-without saying that if the Court order was obtained after a contested hearing,
it iy be that the requirement of “desire to prefer” could not be met.

Series of Dealings between the Parties

One can envisage a situation whereby a trading company would owe a certain amount
of money to a supplier/creditor at the start of the “relevant time”. During this pre-
liquidation period there could be repayments for trade debts owed to the supplier/
creditor and at the same time, the latter would supply the trading company with goods.
If the trading company was paying for the goods freshly supplied, there would obvi-
ously be no preference issue since there would be no “antecedent debt™."” However
a problem might arise where the trading company during the “relevant time™ settles
debts for goods previously supplied, in order to ensure future deliveries on credit.
Tt could be argued that there is an element of unfair preference, if one isolates that
repayment as an independent transaction. It could be said that the company paid for
antecedent debts and as a matter of strict law got nothing for it.

The problem is compounded for the supplier/creditor if it is repaid for “antecedent
debts” on more than one occasion and supplies fresh goods to the company. That
supplier/creditor could be potentially liable to repay all of the sums it received as
settlement of antecedent debts. In reality, it may be that, had the supplier/creditor not
been paid for its previous supplies, the company would be worse off since it would not
have supplied the company which in turn might have suffered great losses as a result.

In Australia, the Courts have devised a principle whereby, the Court could, when
assessing whether a creditor had been preferred; look at the broad picture of the trading
relationship between the supplier/creditor and the company; rather than look at it on a

" For example, a Bankrupt could try to transfer valuable property to his wife by way of 2 consent order in a artifi-
cial divorce proceeding where the property would be transferred as part of the ancillary relief. Another example
wonld be where a company is seed by a “friendly” creditor and makes a consent order so as to use this as an
excuse to pay that creditor to the detriment of the general body of creditors.

" See paragraphs on antecedent debt in para.9.006.
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transaction by transaction basis. This principle operates in such a way that if the other

creditors. are not worse off, because the supplier/creditor has supplied goods of eqy.
or superior value to the amounts paid by the company in settlement of old debts sg as
to induce the creditor supplier to continue supplying i i i :
pplying it, the Court will
there would be no preference. 2 -
; [t‘IS unlikely that the Hong Kong courts will feel the need to develop a simija,
principle. It must be noted that in Australia: '

‘ the effect of a payment on the other creditors of a debtor is determined ohjer
hvel?r. If the payment has the effect of giving a creditor a preference over the uﬂ?&
creditors, it does not matter that neither the creditor nor the debtor intended tg g uf
the creditor preferential treatment” ?' A
The Australian legislation looks to the effect of the transaction and not to the i .
or §tate of mind, of the debtor.? As such, where the company settles old debts in Dl'dm'
to induce the creditor supplier to supply it with fresh goods, that transaction waujd'
normally be caught by the Australian legislation; even where the other creditors ip
fact benefited from a series of transactions at the “relevant time” because the va]ue-lljl'.
goods supplied exceed the amount settled for past deliveries. In Hong Kong hoﬁé-;.;-,--
the stz.ite of mind of the company when making payments is of crucial importanc-e- If
there is evidence that the purpose of the payment was to induce the supplier!credi-tgr-
:;e Z??O?;e to supply the company, then clearly, there could be no desire to prefer the
(_)ne could argue that this device employed by the Courts in Australia was desi=,
tf} mitigate the harshness of a legislation which only focuses on the effect of tra:w:: i
tions during the “relevant time”. By looking at some ongoing transactions on a globé‘i
rather than an individual basis, the Australian Courts are able to rule in sitha way that .'
is “fairer’ to those supplier/creditors.* . '
It must be noted nevertheless that the outcome in Australia‘aid in Hong Kong
could still be different in some instances. Where the compeny settles old bills in
order to induce the creditor supplier to continue to supplviitwith goods or services
but the value of the goods or services supplied is less than the payments in settle-
m.ent of old bills, then in Australia there would be a preference to the extent of'ﬂig
difference in value between the two.” In Hong Kong, there would probably henﬁ
preference, as the company might not be described as having a desire to prefer Iilal
supplier/creditor. E

See !herdecisiur: of the High Court of Australia in Airservices v Ferrier [1996] 137 ALR 609,

Australia in Airservices v Ferrier [1996] 137 ALR 609 at 622, lines 20-30.

§ Richards & Co Ltd v Lloyd [1933] 49 CLR 49 a1 62,

See paragraphs 9.014-9.017.

xﬁl;:;e;:sﬁbm s.;q:purt_ mo;i-;m:me quarters in changing our legislation so that it looks at effect only along
ustralian ; the present instance is a good example of that chan i ing the

pendulum too far against supplier/creditors. o e

Australia in Airservices v Ferrier [1996] 137 ALR 609 at 623. For there to be a preference in Australia, the-

transaction must: “have the effect of giving the creditor a preference over the other creditors, the payment lmﬂ

u I}' n m value of the assets are L0 Iy compet] demands of
of
ltimately result in a decrease in the net val f hat available t eet the ng s

REQUIREMENTS

[nfluenced by a Desire to Prefer

General
The law is conveniently set out by Millet J (as he then was) in Re MC Bacon:*

“A man is taken to intend the necessary consequences of his actions, so that an
intention to grant a security to a creditor necessarily involves an intention to prefer
that creditor in the event of insolvency. The need to establish that such intention
was dominant was essential under the old law to prevent perfectly proper transac-
tions from being struck down. With the abolition of that requirement intention
could not remain the relevant test. Desire has been substituted. That is a very
different matter. Intention is objective, desire is subjective. A man can choose the
lesser of two evils without desiring either. It is not, however, sufficient to establish
a desire to make the payment or grant the security which it is sought to avoid.
There must have been a desire to produce the effect mentioned in the subsec-
tion, that'is to say, to improve the creditor’s position in the event of an insolvent
liafiaAiion, A man is not to be taken as desiring all the necessary consequences
oSHis actions. Some consequences may be of advantage to him and be desired by
him; others may not affect him and be matters of indifference to him; while still
others may be positively disadvantageous to him and not be desired by him, but
be regarded by him as the unavoidable price of obtaining the desired advantages.
It will still be possible to provide assistance to a company in financial difficulties
provided that the company is actuated only by proper commercial considerations.
Under the new regime a transaction will not be set aside as a voidable preference
unless the company positively wished to improve the creditor’s position in the
event of its own insolvent liquidation™.

‘The applicable principles have been considered above.”

The applicant does not have to produce direct evidence (and more often that not
simply cannot) of the requisite desire; its existence may be inferred from the circum-
stances of the case.”® However it will be insufficient to simply point to the fact that
there was a preference in favour of the creditor and hence ask the Court to infer that,
ipso facto, there must have been a desire to prefer that creditor. For the application to
succeed, more evidence is required.

It is thus clear that as a matter of Hong Kong law, if the company is doing an
act which has the effect of preferring a creditor. but it has done so as a result of the
creditor exercising pressure (commercial or otherwise) on it then that is not a payment

which can be recovered as being a preferential payment ™

Whether the company was influenced by a desire to prefer a particular creditor is a
matter of fact to be determined in each individual case having regard to the totality of

[1990] BCLC 324 at 335-336. Applied in The Official Receiver v James Conrad Lowey (unrep., HCMP
2770/2003) at [87] and cited with approval in Re Sweetmart Garment Works Led [2008] 2 HKLRD 92.

See para.9.004,

Re MC Bacen [1990] BCLC 324. Applied in The Official Receiver v James Conrad Louey (unrep., HCMP
2TT02003) at [87].

Sezn 34.




. OVERVIEW*

The cross-border aspects of corporate insolvency raise complex issues arising from
the fact that different jurisdictions have a diversity of laws and practices for deal-
ing with such matters. The importance of this issue has gained greater prominence
because in a globalized market place if is not unusual for companies to have business
dealings, operations, and assets in many countries. As such, when companies face
financial distress or have collapsed, creditors in multiple jurisdictions compete for
whatever assets these entities possess across a number of jurisdictions. However, in the
absence of a harmonization of these laws, there has been a historical tendency for each
jurisdiction to view assets and liabilities under its control in isolation. The result has
often been economically harmful chaos. Such sentiments became more acute in the
post Global Financial Crisis economic climate. Hence, Hong Kong’s courts will most
likely hear more cross-border corporate insolvency cases as the territory is a host to a
large number of overseas companies, as well as offshore investors.

Over tlicwears a more rational approach has developed and the Hong Kong courts
have préved keen to deal with such matters in a broad spirit of comity, albeit that this
is made more difficult by the relatively basic statutory provisions, with much having
Bieen left to judicial ingenuity, and with important uncertainties still remaining.' The
aiajor themes discussed in this chapter are as follows:

«  The territorial reach of the Hong Kong courts’ corporate insolvency juris-
diction: the major question here concerns the circumstances in which the
Hong Kong court will assume jurisdiction to wind up a foreign company, or
to appoint provisional liquidators or approve a scheme of arrangement. See
paragraphs 12.002 to 12.015 below.

s The interaction between Hong Kong and foreign courts in the exercise of a
corporate insolvency jurisdiction: the major issues here concern the notion
of principal and ancillary jurisdictions, the ideal being that the ancillary
jurisdiction will defer to the principal jurisdiction on most important matters,
with a view to bringing about a just, practical and economically rational
winding-up of affairs. A relatively recent development in connection with this
ideal concerns the judicial promotion of court-endorsed agreements known as
“crossborder protocols” between liquidators and similar officers appointed in
different jurisdictions. It is important in this context, however, not to lose sight
of the fact that certain matters of “administration™ always remain governed by
Hong Kong law. See paragraphs 12.016 to 12.032 below.

There are a number of useful monographs written primarily from an English law perspective to which the
Hong Kong reader may find it useful to refer: see Sheldon, Cross-Border Insolvency, 3rd edn (Bloomsbury
Professional, 2011); Fletcher, lnsoivency in Private International Law, 2nd edn {Oxford: Oxford University
Press, 2007); Bloxham and Baird, “Cross-Frontier lssues”, (2002) in Tolleys fnsofvency Law (London:
Butterworths, 1996-2005).
' Note that the (new) Companies Ordinance (Cap.622) came into effect in March 2014. The winding-up and
insolvency related provisions have survived and have since been retiled as the Companies (Winding-Up and
Miscellaneous Provisions) Ordinance (Cap.32).
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*  Ancillary applications in the course of a windi
a winding-up: a number of jp
Niricate
appli-
Hong Kong courts have taken a flexible approach. See paragraphs 12 0337 :
4 to

lssEles arise in connection with the cross-border aspects of certajp
cations often made in the course of a winding-up. As will be se
- e

12.041 below.

*  The cr'{asstbar'der effect of court orders: a Hong Kong court will 3
own winding-up order as having, at least in so far as not expreglreig'm? =
broad effects in respect of a company’s assets. Similarly, a Hong Kgy muted,
approval of a scheme of arrangement will be regarded, i;y a Hon, Kzg oot
at lt-aast, as operating as a universal discharge of liabilities. The p]?nc' tllg s
ermning a Hong Kong court’s recognition of the vesting or dischargin lpi:S gmr-
a non-Hong Kong court order are, however, considerably more il
paragraphs 12.042 to 12.053 below. R

*  Reform: the need for reform of Hong Kong cross-border insolvency law i
haps not as urgent as it was once thought to be, since the Judges in Hon e
have started to make progress towards filling many of the important .
ertheless, that process has its limitations. The enactment of the UNgagSHR NWA{
Model Law on Cross-Border Insolvency remains a possibility, but ;
concrete steps have been taken for this purpose in Hong Kﬂng.; U

II. CROSS-BORDER REACH OF THE
HONG KON
COURTS’ JURISDICTION 3

Introduction

The issues discussed in this section principally concern the extent'to. waich the H

Kong cou:rt has jurisdiction over non-Hong Kong companies-and' other n H“EE.
Kong business organisations. As will be seen, there is broatiivisdiction i.tlth "
-Eief%uf:d by five alternative circumstances discussed below,1hére are how "'
judicially-imposed limitations upon its exercise, known as the “thr;e cowarequr, S,c'ire:me
memls”,_ al-b-m:t expressed in terms which permit a certain flexibility of a;eses tj
Th_e ju:::sdmnon extends to the appointment of provisional liquidators: an im So[:'lf:nt
point given that provisional liquidators are now commonly appointed ;n H pK

to assist with company restructuring rather than as a precursor to windin —uﬂnis :Iilﬁ
be seen, there is clearly jurisdiction to approve schemes of arrangementgin fe.s f
f;n?Hang Kong companies which are insolvent, but some scope for debate (f:tfi;e
: ; ;::Ztg;g c:)-:;n{tiext. This se:ction closes witl? discussion of certain issues of cross-
- mnms;cﬂtfmems in respect of which the law is somewhat obscure and

2

Zurre; ;t}f;;:;sicn ué:; nature and application of the UNCITRAL Model Law on Cross-Border Insolvency in
in, see e, Principles of C r Law, weet
e iples of Corporare Insolvency Law, 4th edn (London: $ & Maxwell, 2011),

CROSS-BORDER REACH OF THE HONG KONG COURTS’ JURISDICTION

pifferent Categories of “Company™

The Hong Kong court has jurisdiction to wind-up the affairs of any company
incorporated in Hong Kong irrespective of whether: (i) it does, or has ever done, business
in Hong Kong; (ii) it has assets in Hong Kong; or (iii) its shareholders or directors
have anything to do with Hong Kong.? This is unsurprising as details of the applicable
winding-up regime are discussed elsewhere in this book. However, what may be more
surprising to the uninitiated is that the Hong Kong courts’ winding-up jurisdiction has
long extended to companies incorporated outside Hong Kong as these are referred to
in the legislation as “unregistered companies™.* The following points should be noted:

(1) The phrase “unregistered companies” is confusing in at least two respects, in
that it includes: (i) entities other than companies and (ii) entities which have
been registered outside or within Hong Kong, or both. However, the phrase
is well entrenched and will be used in this chapter;

(2) .The'wvenerable statutory phrase “oversea companies” (replaced in July 2005
with the new phrase “non-Hong Kong companies™) has a different technical
meaning and should not be confused with the notion of “unregistered com-
panies™;

(3)  Inmarked contrast with the position in respect of the bankruptey of individuals®
or in respect of in personam actions in the Hong Kong courts,” the restrictions

' Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), 5.176, which simply provides
that- “The Court of First Instance shall have jurisdiction to wind up any company”. “Company” has a special
narrow meaning in this context: a company incorporated under the Companies Ordinance {Cap.622) or under the
predecessor Companies Ordinance (CO): see s.2 (definitions of “company™ and “existing company™).

*  Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), Pan X (Winding-Up of

Unregistered Companies), s5.326 to 331A. The statutory words are rather inadequate, in that 5.326(1) provides

that “unregistered company™ includes, infer alia, any “company™ other than one “registered’ under the

Companies Ordinance and its predecessor. This is confusing for two reasons: (i) “company” is defined ins.2 to
mean only a company registered under the Hong Kong Companies Ordinance and its predecessors, a definition
which, if applied to 5.326(1), would nullify the scope of Part X, and (ii) Part 16 of the Companies Ordinance
provides for “registration” of certain companies incorporated overseas. Note that point (i) does not appear
to have been argued in Hong Kong and it is suggested that it is plainly bad; and point (ii) has been argued
but has been rejected by the court “as suffering from the classic mistake of taking words out of context and
construing them on their own™ See Securities and Fitures Commission v MKT Corporation Led [1995] 2 HKC
79, Rogers J, as the court pointed out, the adoption of a more literal construction of 5.326(1): “would mean a
company which has not established a place of business in Hong Kong could be wound up by the Hong Kong
Court, whereas a company which has established a place of business and has become registered in Hong Kong
could not be wound up. That seems to me, at the very least, would make it a very odd piece of legislation”.
The effect of this first instance decision was subsequently confirmed by the legislature by way of amendment
of 5.326(2) of Cap.32 to clarify the point “for avoidance of doubt”. The important practical point to note is
that “oversea” companies registered under Part X1 are therefore subject to the “foreign company™ rather than
“domestic company™ winding-up provisions of Cap.32. An argument related to point (i) was recently taken in
England, in an attempt to convinee the court that the winding-up jurisdiction in respect of foreign companies
was limited to companies which had a place of business in England; that attempt failed, as it should fail in

Hong Kong if ever made: Mazur Media Lid v Mazur Media GmbH [2004] EWHC 1566 (Ch), [2004] | WLR

2966 Lawrence Collins J.
*  See Bankruptcy Ordinance (Cap.6), s.4: a bankruptey petition may not be presented unless the individual debtor
is domiciled in Hong Kong, or present in Hong Kong on the day of presentation, or has, at any time in the three
years immediately preceding presentation, been ordinarily resident in Hong Kong or has had a place of residence
in Hong Kong or has carried on business in Hong Kong.
¢ See Johnston, The Conflict of Laws in Hong Kong. 2nd edn {(London: Sweet & Maxwell, 2012), Chapter 3.
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fu[n thbi: int_emalianal reach of this jurisdiction mostly consist of
exible principles rather than precisel i -
v drawn connecting factors:
s and

(4)  Once jurisdiction has been established over
ctlmrt s powers are broadly similar to those in
nies but, as will be seen below, their exercise

an unregistered cq
Mpany, gh-
respect of Hong Kong v

Definition of “Unregistered Company”

unregistered company™ under the Companies (Winding

Miscellaneous Provisions) Ordinance (Cap.32 e

) provisions discussed above extends to-

(1) “Any company” other th
_ an a company incorporated und
: ' _ ! under Hong K, G
fe::: that tl}c m}fd? used in the Ordinance are capable, on theirgfao:nff!a:m-
N meamn.gs, it is worth clarifying that the concept includes cm:’; dlf-
orporated in Mainland China or Macau as well as companies inpﬁmm

rated abroad.” It also encom i wan
: : passes companies incorporated in Taj
:-::Ehsta:ndmg that the Government of the People’s Republic of Chi:ula MMI-
B ;f?m the G:}v_ermnent which exercises de Jacto authority o:l!.r-::r'I‘ajw.ran,l::)t
evant for this purpose whether the company in question is registered 'Il
in

Hong Kong under Part 16 of the Companies Ordinance; and®

(2) (;Ln:r paﬁershl_p whetht?r %imitcd or not™ and any “association” other then:
. El em;;‘s:p, das_socmtmn or company which consists of fewes L‘-:':;
e pm,zmhian is not formed or est_abiished outside Hong Kong ang
! enmmp registered under the Limited Partnerships 0¢ﬂi'1nnc;-,.’“ It
ook passes, fc-{ e:_:amp!e, non-Hong Kong general purtnershi

e partnerships and limited liability partnerships.!" Jtt hy .
:ossablc to ?ﬂﬁl_ﬁ a F:ankruptcy order under the Banicmpt;‘v Ordm:1‘;"'(:?r agmer E'!lmnst
«&Sﬁimeﬁ:;i;n its firm name, which does business, in Hong Kong’zénd

a ptcy order shall affect the joint wni! Several property of all

-

Sa(_: .-l:ﬂff Corporarion Lid, [1995] 2 HK.C 79, above.
This is clear from reading Companies (Wi .
and the _FOIEIEII Curpoml.ians Ordinance (Cap.437), 5.2 together: the latter p

: the question arises before th

ot AR e Hong Kong court

((};ap-ﬂ;?llz?(zt;r:}no;ﬁhﬁ: concept of a ‘recugmsed state™ is defined by Foreign Corporations Ordinance

AR e pwrimtmﬁ;xofm?m by Her Majesty’s Government in the United Kingdom, but
. © i !

People’s Republic of China (see Interpretation and ks B e el o

. General i
Chen Li Hung v Ting Lei Miao (2003) 3 HKCFAR 9. R Orfrsoce (Cop 1) Sch . pes IGEE

Cunrf:pxm'ts (Winding-Up and Miscellaneous
m:-on.ia:me of doubt” that the concept includes a
LJ'].ﬂItEd Partnerships Ordinance (Cap.37).
_\'-:lh refercnce to an LLP, that is, a foreign corporate entity
ms.b‘?ﬂ to regard it as a “company” within the meani
er it is “ " or “partnershi

e lﬁsﬁrfgardad a.s_a company” or p” for winding-up purposes, but the distinction i important
o 3 ' connection with the jurisdiction to disqualify directors: —

kruptcy Ordinance {Cap.6), s.7(1). e

[ applied by a settled court

Prc!visiuns) Ordinance (Cap.32), 5.326(2) declares: “for the
registered non-Hong Kong company.

having legal personality but called “partnershi
a hip”,
ng of 5.326. Practically speaking, it does not mali’er

is ofien significanly ifferg A
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the partners”" notwithstanding that “all or any of the partners of the firm are
not resident or domiciled in Hong Kong™."* Where proceedings are brought
under the two different Ordinances, or where one Ordinance’s regime appear
more appropriate in a case where both potentially apply, it is suggested that
the court’s discretionary power to stay proceedings should be exercised so as
to prevent wasteful duplication.

The concept of “unregistered company” is wide enough to encompass most entities
or associations in the broadest sense, whether incorporated or not, provided that they
were formed for gain or profit,'* whether lawful or unlawful.'* The jurisdiction extends
to state-owned enterprises,'” though not to enterprises formed by international treaty
between a number of states.”® The judicially approved test for limiting the wide word
“association” is, at least, no more precise than a consideration of whether the legisla-
fure “cannot reasonably have intended” there to be jurisdiction to wind up a particular

type of assteiation. "

Th¢ Distinction between Winding-Up and Dissolution

slthough the phrase “winding-up a company” (rather than “winding-up the affairs
of a company™) has long been the official legal usage, winding-up does not affect
the company’s legal personality as such. Winding-Up is a process relating to the

©  Bankruptcy Ordinance (Cap.6), s.T(1)(b).

W Ihid.. s.7(1)(c)

B Re St Jamess Club (1852) 2 De GM & G 383, a decision of Lord St Leonards LC, sitting as the Court of Appeal
in Chancery, holding that a social club was not an “association” within the meaning of the Joint Steck Companies
Winding-Up Amendment Act 1849: “Though ‘associations’ are mentioned, | cannot think that word is to be
treated without regard to the particulars with which it is associated ... T will not say what associations are within
the Acts; but, bearing in mind that the individuals who form a club do not constitute a partnership, nor incur any
liability as such, 1 think associations of that nature are not within the Winding-Up Acts. 1 find in all these Acts
1o which I have referred, that every provision is inconsistent with including such an association as this club is. If
such had been the intention of the Legislature, why should not the word “club” have been expressly mentioned?

| If, however, the Legislature has used ambiguous expressions, I will not extend their signification beyond their
| natural import. At first sight, the word ‘association’ would seem to include the case of clubs, but in looking at the
context, [ am clearly of opinion that it does not™.

15 See the case of Re Senmator Hanseatische Verwaltungsgesellschaft mbH [1996] 4 All ER 933, CA (Eng), for an
example in which a foreign company whose sole or main business was criminally unlawful (a pyramid scheme)
was wound up on the “just and equitable™ ground.

W See Re Zhu Kuan Growp Company Ltd, (unrep., 2 August 2004, HCCW §74/2003, Barma J) (Hong Kong court

having power to wind up a Mainland China state-ownied enterprise).

Re International Tin Council [1989] Ch 309, [1988] 3 All ER 257, CA (Eng). In that case, the petitioners.

argued that the ratio of the §¢ Jamess Club decision was simply that the court does not have jurisdiction to

| wind up “associations which do not carry on business”. However, the Court of Appeal held that the absence of

| jurisdiction was to be more broadly understood, since Parliament could not reasonably have intended a treaty-
based organisation to be subject to winding-up in the English Court, approving the reasoning of Millett J at first
instance: “Sovercign states are free, if they wish, to carry on a collective enterprise through the medium of an

i ordinary commercial company incorporated in the territory of one of their number. But if they choose instead to
carry it on through the medium of an international organisation, no one member state, by executive, legislative
or judicial action, can assume the management of the enterprise and subject it to its own domestic law. For if one
could, then all could; and the independence and international character of the organisation would be fragmented
and destroved. And if a member state has no such right, then a fortiori 2 non-member state has none. In my
judgment, to impute to Parliament an intention, by general words only, to confer on the court a jurisdiction
contrary to these principles and without precedent is unacceptable™

' Re fntermational Tin Couneil (n 18).

12.005




12.006

CROSS-BORDER ISSUES

management of the company's affairs, the settling of its liabilities and
of 1!5 assets. Although in the case of a Hong Kong company it is usually fof]

a dissolution, the two matters are distinct.* This point has two main aspects: o
as one would expect, the Hong Kong court has no power to dissolve a nun-H;)imt.' =
company; secondly, the fact that a non-Hong Kong company has already begen dis-

solved under the laws of its place of incor i
poration does not ent th .
court from winding it up.?' e fag

The Five Alternative Circumstances in which i
an U
Wound Up by the Hong Kong Court e Comet -

The circumstances in which an unregi
gistered company may be wound -
Hong Kong court are where: % R

(1) it has been dissolved:®

(2) it has ceased to carry on business:”

(3)  itis carrying on business only for the purpose of winding-up its affairs;
(4)  itis unable to pay its debis:> or

(5)  the court is of opinion that it is just and equitable that it should be wound up.®

It is us_qally possible to satisfy one or more of these conditions?” in a case where
the petitioner has some rational reason for seeking to wind up the company.?® Unjile
a Hong Kong company, however, an unregistered company may not be wound up

Thus, l'ur. ﬂ@p]e‘ a c}eﬁniijfm of winding-up as “a collective insolvency process leading e the end of the
company’s exmf.lncz (dissolution)” (Goode, Principles of Corporate Insolvency Law, 4th adi hondon, Sweet &
m::l;:ﬁl}ll} is pexim serviceable to describe an ordinary purely domestic winding\up, but is not apposite
a Hong Kong court’s exercise of its winding-up jurisdiction over a forei pany, whi

necessarily result in dissolution. B e X e
Companies (Winding-Up and Miscellaneous Provisions i .

. d ) Ordinance (Cap.3),\327A: “Where a company
!noorpuraze-c[ m.n.smle Hong Kong which has been carrying on business in Htng ¥ong ceases to carry on business
:;Hn;g K]m:g, it may he‘ wound up as an unregistered company under this Part, notwithstanding that it has
j“m::f ol:dﬁd‘emliwased?' to exist as a company under or by virue of the laws of the place of its

5 under 5.327(3)(a), the fact that a non-Hong K disso i

ground on which it may be wound up. ST R iR
Eﬂ;ﬂpﬂmeﬁ (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), s.327(3)a).

Thid.

gumpanfes {(Winding-Up and Miscellaneous Provisions) Ordinance [Cap.32), 5.327(3)(b)

ampanies {Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32 9 i

b ; , §.327(3)c). -

JLI.St’a.TIIi equitable™ ground is discussed elsewhere in this hook. s e T
Section .:2‘-"{3}[.3.] of Cap.L"_Z contains an “or” between its three limbs. Paragraphs (a), (b) and () are separated
merely .bg,' sem:-ocﬂgm. without an “or” or “and™, but the English Court of Appeal long ago confirmed that
lh_e equivalent English statutory words are disjunctive: Bangue des Marchands de Moscon (Koupetschesky) v
Kindersley [1951] Ch 112 at 125, [1950] 2 All ER 549 at 555, per Evershed MR: “This form of words i
::t:;stanuai]y identical with that which has consistently appeared in all the relevant legislation since the Act of
ndS {11 and IZ_‘JIft, ¢ 45). As a matter of language it is plain that the three conditions named are independent
and not cumulative™. The words are now to be found, in England. in the Insolvency Act 1986, s.221(5).

Contrast the position in individual bankruptey, i i narrowly drawn
ey, in which one of a ber
jurisdictional heads must be satisfied. S "

the distributjgy
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voluntarily by the Hong Kong court.” In connection with circumstance (4), inability
{o pay debts, the Companies (Winding-Up and Miscellaneous Provisions) Ordinance
(Cap.32) provides that such inability may be demonstrated by any one of the follow-
ing four means, the first of which is of most practical importance (all of these means
of demonstrating inability to pay debts can be rebutted in the usual ways discussed
elsewhere in this publication):

(i) Statutory demand duly served and not satisfied within 3 weeks: inability
to pay debts may be established by a creditor,” to whom the company is
indebted for HK$10,000 or more,* serving on the company, by one of the
means discussed at paragraph 12.012 below, a demand signed by the credi-
tor* requiring the company to pay the sum so due: if the company, for three
weeks after the service of the demand, neglects to pay the sum or to secure
or compound for it to the satisfaction of the creditor then the court may con-
clude on that basis that the company is unable to pay its debts.” There is no
statutorily prescribed form for such a demand.* but safe accepted practice is
.0 use the following form of words:

“Statutory Demand

Section 327(4)(a) of the Companies (Winding-Up and Miscellaneous
Provisions) Ordinance, Cap.32 of the Laws of Hong Kong

To: [Name of debtor]

For the attention of [insert the name of the governing body, e.g. the Board
of Directors. In the case of a non-Hong Kong debtor company which is reg-
istered under Part 16 of the Companies Ordinance, insert the name of the
registered authorised representative]

Dear Sirs,

We, [name of creditor] of [address of creditor] HEREBY DEMAND payment
of the amount now due by you to us, pursuant to [describe the instrument,
judgment or other matter sufficient to identify the debt], of [specify currency
and sum due in both words and figures]

Companies {Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), s.327(2). The issue of voluntary
winding-up, as opposed to a compulsory winding-up by the court, was affirmed in Re ECM Real Estate A.G. (in
liq.) [2014] | HKC 78,

The statute specifies that the creditor may be “by assignment or otherwise”.

The Financial Secretary has power under 5.327(6) of Cap.32 to change this sum.

The statutory wording is “under his hand™.

Companies { Winding-Up and Miscellancous Provisions) Ordinance (Cap.32), s.327(4)(a).

Hong Kong corporate insolvency law has no equivalent to (i) the detailed provisions of the Bankruptcy Ordinance
and Bankruptcy Rules in respect of statutory demands addressed to individuals or (ii) the provisions as to the
form and content of statutory demands in respect of companies under the English Insolvency Rules (rr 4.4 to
4.6). But a prescribed form of statutory demand for corporate insolvency is proposed by the Improvement of
Corporate Insolvency Law Legislative Proposals Consultation Document, April 2013: available at www. fsth gov.
hk; Financial Services Burean, Publications-Consultation Papers.




CROSS-BORDER ISSUES

ﬁ;ND TAI“{E NOTICE that if the said sum is not paid by you to y

afdr?ss gn'.rcn above within twenty one (21) days of the date r_)fs - Uur

of this notice upon you or if you do not secure or compound for t;:ﬂ'lce
said

sum to our reasonable satisfaction we shall proceed under the provi
mrlsinng

of the Companies (Winding-Up and Miscellaneous Provisions) OTd'DEnce

(Cap.32) for the winding-up of your company by the Court.
Dated this [ ] day of [month, year].
Yours faithfully,

[Name of individual signing; if creditor is not an individual, also stae s
5 1g-

natory’s position, e.g. director, and insert th *
- e words “for and on behalf of

(ii) }'_’mceea'r'ngs against member: secondly, inability to pay debts may b,
llshffd by showing that any action or other proceeding has hee?i 3 E'mah.
against any member for any debt or demand due, or claimed to be thm
_the company, or from him in his character of member and, noticeu'e’ ﬁ'ﬂ-m
g of the institution of the action or proceeding having been servedm i
f:{am.pany by leaving the same at its principal place of business, or b dlﬁtll'1 i
ing it to any officer of the company, or by otherwise serving th:: sa.m}; i: o
manner as the _cc-urt may approve or direct, the company has not v.ritI*.jnsu,nh
days after service of the notice paid, secured or compounded for the g htw
demand. or procured the action or proceeding to be stayed, or inden:: i X
the defendant to his reasonable satisfaction against the action or proce 3:11‘11:‘

and against all costs, damages and i I
e o expenses to be incurred by him &y reason

(iii) x‘f'aifure to satisfy judgment: thirdly, inability to pay dehtttaay b
lished by showing that execution or other process issuedlnh ay'us .
decree or order obtained in any court in favour of a@\creditor ;gai:gjls]t]et]]]:'
company, or any member thereof as such, or any. perzon authorised to h:

sued as nominal defendant )
ki i ant on behalf of the cu mpany, has been returned

(iv) Residual: fourthly, it may be otherwise proved to the satisfaction of the
;ourll that thlc company is %mabfe to pay its debts.”” In practice, this will
¢ relevant in cases where it is impracticable to serve a stamtnri\«' demand

or to wait for the prescribed three weeks bef; ;
ore comm -
proceedings. commencing winding-up

i?'e for these s,pec::i_a! rules, the provisions of the Companies (Winding-Up and
iscellaneous Provisions) Ordinance (Cap.32) with respect to winding-up apply to

£
£

n

g:mpames f“'—!nd.!ﬂg— Up and Mfsoef!aneou.s Provisions) Ordinance (Cap.32), 5.327(4)(b).
Cm::p:n.ncs t:Imd.mg-Up and I\-I!sce]Janaous Provisions) Ordinance (Cap.32), 5.321{4;[‘15}-
pamies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), 332?{4]{:1}-.

CROSS-BORDER REACH OF THE HONG KONG COURTS' JURISDICTION

son-Hong Kong companies as they do to Hong Kong companies,” with the minor
exception of a special definition of contributories.”

The Three Core Requirements for Taking Jurisdiction in Respect of an
Unregistered Company

Even if one of the five conditions mentioned above is satisfied, the Hong Kong courts 12,007

recognise certain limits upon the exercise of jurisdiction in respect of the winding-up
of unregistered companies.* It used to be thought that the presence of assets in
Hong Kong was a pre-condition of the exercise of jurisdiction but it has now been

% Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), s.327(1}). Section 331 goes on
to provide that the provisions of Part X (s5.326 to 331A) with respect to non-Hong Kong companies are: "in
addition to and not in restriction of any provisions hereinbefore in this Ordinance contained with respect to
winding=iip companies by the court, and the court or liquidator may exercise any powers or do any act in the case
of unr<uistered companies which might be exercised or done by it or him in winding-up companies formed and
regisserrd under the (new) Companies Ordinance (Cap.622): Provided that an unregistered company shall not,
exnzedt in the event of its being wound up, be deemed to be a company under this Ordinance, and then only to the
Wltent provided by this Chapter™.

3 \See Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), 5.328 (¢f the somewhat
less extensive definition in 5.171 in connection with Hong Kong companies). Nominally there are also
special provisions for the stay of proceedings against non-Hong Kong companies and contributories
in connection with a winding-up: s5.329 and 330. However, these mirror s5.324 and 315 in respect of

Hong Kong companies.
#  Sepurities and Futures Commission v MKI Corporation [1995] 2 HKC 79, above, in which Rogers T relied

principally on the English decision of fn re a Company (No. 00359 of 1987) [1988] 1 Ch 210; also reported
sub nom International Westminster Bank ple v Okeanos Maritime Corporation [1987] BCLC 450, [1987]
2 Al ER 137, In Okeanos, the company had no assets in the jurisdiction and the purpose of the winding-up
petition was to enable claims for fraudulent and wrongful trading to be brought under the English Insolvency
Act 1986: in Hong Kong, there is liability for fraudulent trading under 5.275 of the Companies (Winding-Up
and Miscellaneous Provisions) Ordinance (Cap.32), but no equivalent to the more stringent English concept
of wrongful trading. In Re lrish Shipping Lid [1985] HEKLR 437, HC, Jones J wook jurisdiction to wind
up an Irish company already wound up in Ireland on the ground that there were assets (namely, a ship) in
Hong Kong, relying on Jn Re Compania Merabello [1973] 1 Ch 75, in which Megarry V-C said: “1 would
accordingly attempt to summarise the essentials of the relevant law relating to the existence of jurisdiction
to make 2 winding-up order in normal case in respect of a foreign company as fellows: (1) There is no need
to establish that the company ever had a place of business here. (2) There is no need to establish that the
company ever carried on business here, unless perhaps the petition is based upon the company carrying
on or having carried on business. (3) A proper connection with the jurisdiction must be established by
sufficient evidence to show (a) that the company has some asset or assets within the jurisdiction, and (b) that
there are one or more persons concerned in the proper distribution of assets over whom the jurisdiction is
exercisable. (4) Tt suffices if the assets of the company within the jurisdiction are of any nature; they need
not be “commercial” assets, or assets which indicate that the company formerly carried on business here.
(5) The asscts need not be assets which will be distributable to creditors by the liquidator in the winding-up:
it suffices if by the making of the winding-up order they will be of benefit to a creditor or creditors in some
other way. {6) If it is shown that there is no reasonable possibility of benefit accruing to creditors from
making the winding-up order, the jurisdiction is excluded”. Furthermore, it has been found that where the
three core requirements are not satisfied, the fact that the winding-up of a foreign company would assist
a foreign liquidator in carrying out his duties alone is not sufficient grounds for the court to order it; Re
Pioneer fron and Steel Co Lid (unrep., 6 March 2013, HCCW 322/2010, Harris J). Also, the case of MK
Corporation [1995] 2 HKC 79 makes clear that the jurisdiction is no longer limited to cases where there are
assets in Hong Kong: see now the more recent English authorities discussed below. As Rogers ] noted in MKT
Corporation, Knox I in Re Real Estate Development Co [1991] BCLC 210 added that the court must be able
to exercise jurisdiction over one or more persons interested in the distribution of the company’s assets: the
subsequent English decisions on that subject are discussed below; Rogers J also referred to Re Hibernian
Merchants Ltd [1958] 1 Ch 76, [1957] 3 All ER 97, albeit noting that that case was unopposed.




