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ot control a majority of its shares. Citing the example of Alcatel-Lucent, the Resource’

Guide cautions that under certain minority shareholder (

an action.5®

b.  Foreign Sovereign Immunities Act Precedent

Another foreign conduct-directed statute and the U.S, antiboycott regulations
give some guidance on the likely breadth of the term “instrumentality.” First, the

Foreign Sovereign Immunities Act of 1976,% enacted one year before the FCPA,
defines “an agency or instrumentality of a foreign state”

as an entity that is “a sepa-
rate legal person or otherwise,” and ©

which is an organ of a foreign state or political

subdivision thereof, or a majority of whose shares or other ownership interest is

owned by a foreign or political subdivision thereof "%

Second, under the U.S, antiboycott regulations, an SOE will be presumed gov-
ernmental if:

2

The foreign government entity owns or controls, directly or indirectly, more
than 50 percent of the voting rights;

The foreign government owns or controls 25 percent or mote of the voting
securities, and no other entity or person owns or controls an equal or larger
percentage;

A majority of members of the boatd are also members of the governing body
of the government department;

* The foreign governmenr has the authority to appoint the majority of the
members of the board; or

The foreign government has the authority to appoint the chief operating officer;

An entity majority-owned or controlled by a foreign government will very lik
be considered an “instrumentality” for FCPA purposes.® The most relevant factor
in determining whether a company, partnership, or joint venrure is an instrumen-
tality remains whether a foreign government exercises “effective control”

ely

over it.5?

¢ Sovereign Wealth Funds

A sovereign wealth fund (SWF) is a stare-owned investment fund composed of

financial assets such as stocks, bonds, property, precious metals, or other financial
instruments. The original SWF is the Kuwait Investment Fund, an entity created
in 1953 from vast oil revenues. SWFs are typically created for governments with
surpluses and little or no international debt. Major SWFs include the Abu Dhabi
Investment Authority, Government Pension Fund of Norway, Government of Sin-
gapore Investment Corporation, Kuwair Investment Authority, China Investment
Corporation, Singapore’s Temasek Holdings, and Qatar Tnvestment Authority. For
FCPA purposes, investment goals, internal checks and balances, due diligenice of
placement agents, and disclosure of relationships raise issues for SWFs.

The SEC has reportedly looked into whether financial insticutions, including
banks, private equity firms, and hedge funds that have sought investments from
partnerships with SWFs, have violated the FCPA. Possible issues include whether
these financial institutions have “made (of promised) payments or conferred other

43 percent) circumstances,
for example, veto power over all major expenditures, “special shareholder” status, .

and continued control of operational decisions, the DOJ and SEC may still bring
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Conversely, the rules cite three factors the SEC will consider i

n determin_ing
whether to decrease an award:254

L Culpability, including the whistleblower’s role in the securities violation; the
whistleblower’s education, training, experience, and position of responsi-
bility at the time the violations occurred; the whistleblower’s scienter, both
generally and in relation to others who participated in the violations; his
or het personal financial benefit from violations; whether the whistleblower
is a recidivist; the egregiousness of the underlying fraud committed by the
whistleblower; and whether the whistleblower knowingly interfered with the
SEC’s investigation;
Unreasonable reporting delay, including whether there was a legitimate rea-
son for the whistleblower to delay reporting violations;

Whether the whistleblower undermined the integrity of internal compliance
Or reporting systems.

F. Conrfidentiality

In general, the SEC will not disclose information that reasonably could be
expected to reveal the identity of the whistleblower.?S The rules provide for

anonymous submission of information but in such circamstances a whistle-
blower must have an artorney represent him or her in connection with both
the submission of information and claim for an award. The attorney’s contact

information must be provided at the time a whistleblower submits information
to the SEC.

G. SEC Whistleblower Report to Congress (2014)25

On November 18, 2014, the SEC published its 2014 Annual Report to Congress

on the Dodd-Frank Whistleblower Program.The highlights from the report
included:

» A majority of the award recipients were not represented by counsel when they
submitted their tip or complaint to the Commission. However, a majority of
the recipients were represenred by counsel when they applied for an award.
In fiscal year 2014 the SEC authorized rewards to nine whistleblowers, out of
a total of 14 since the program’s inception in August 2011.
Of the award recipients who were current or former employees, over 80 per-
cent raised their concerns initially to their supervisors or compliance person-
nel before reporting the information to the Commission.
On August 14, 2014, a Final Order of the Commission was issued denying
an individual’s claims for awards in 143 different Notices of Covered Action
(NoCA).**® The SEC had already found the individual ineligible for an award
in 53 other matters. Tt found that individual ineligible for an award in the 196
matrers ot in any furure covered or related action.
On August 29, 2014, the Office of the Whistleblower announced a whistle-
blower award of $300,000 to a company employee with audit and compli-
ance responsibilities who reported a securities violation internally and then

L3
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eported the violation to the SEC after the company failed to take appropri-
r

ate, timely action in response to the informarion.
. are,

OnJune 13,2014, the Commission awarded $875,000 .to be di?fldeatd ;qjuallzfi :t));/
two whistleblowers who acted in concert to voluntarily furnish in olma
and assistance to the SEC that resulted in a successful enforcernent gctlog. )
On June 16, 2014, the SEC brought its first enforcement action unde.r the an '1‘2IJ
taliation provisions of the Dodd-Frank ACt'. The head trader of Paraigm C:g}ll:bu
Management reported to the SEC that his company had engaged in p

| ired principal transactions. After learning the trader had reported the potential

misconduct, Paradigm changed the whistleblowver’s _job fgnctiqn, st{lp};llng g;é
of supervisory responsibilities and otherwise margn.lal_lzmg his ;:o e. ; he S
ordered che firm to pay $2.2 million to settle the retal1a§on and other ¢ uarg s. 1
ly 22, 2014, the Commission awarded three whistleblowers co elctlve v

?On;;’c):;ntjof the recoveries in an SEC action. Based on the level (,.)f ass.lst;jlnlc;
pach whistleblower provided to the SEC staff, one whistleblower receive
petceat, another 10 percent, and the third received 5 per_cent N
O July 31, 2014, a whistleblower aggressively worked internally to rmfg
;;;:—urities law violation to the atrention qf company Personnel.. Oniyt a :}i:
the company failed to take action didothe mclllwdual bring the matter to

’ i receive a $400,000 reward.
f)EnCSi;Ete?EEeorn 23?;10 14, the Commission. authorized an a.warq ;fd zr;{ore tgai
$30 million—the largest to date—to af \Tlnsgleblowertzggoggow ed key orig

i aration that led to a successful enforcemen - )
;ileliijri%er of whistleblower tips annually has increzlLsed since l:he3 gg(;g.rarr;;
inception with 334 in FY 2011 (a partial yea.r), 3001 in FY 2012,4. ,C aﬁfmm-a
2013, and 3620 in FY 2014. Over 150 FCPA nps were filed in 2014; ornia,

" Florida. New York, and Texas were the top states for whistleblower tips in 2014.

The SEC has given awards to four whisth?blowers h'.vin‘g ir{ foreign cciﬁntie:r.
In the Commission’s view, there is sufficient U.S. territorial nexus when '
a claimant’s informartion leads to the succe:ssfullenfc.)rcementh Oj; aScovCelii_
action brought in the United States, concerning violations of the 11.S. se

ties laws, by the Commission. . .
The SEC’S}\/JEI“Y first award recipient has seen his whistleblower award grow

_ from an initial payout of nearly $50,000 to over $385,000, or over seven times

t of the original payout.
Elf?li:,u;lver 40 perc%nt ofI? tﬁe individuals who received rewardg wefre‘c?;
_rent or former employees. An additional 20 percent of the awar rec;plelh

were consultants, contractors, or were solicited to act as .co'nsultant:,i orCit :
company committing the securities violaton. Th?e remammﬁ awa? ferjgl i
ents obtained their information because they were investors who wer fl vic

of the fraud, or were professionals working in the same or similar industry or
had a personal relationship with one of the defendants.

H Practical Whistleblower Advice for Multinational Companies and Counsel
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:ons. foundations, and government officials. According to Chinfase mnves-
a's-%qqaao?lj ayoffs led to drug sales and allowed British pharmaceurical giant
e l':1;1-‘131<];l)it)1]e to sell its products for higher prices in the PRC..65 { .
GlaX_OSI'ﬂl Beiiing authorities accused Glaxo’s China operations of “organiz-
j_.:I_E_l ]1%1)‘/ o ?Jrler%ces overbilling for training sessions, and in various other
- ﬁcn‘uouicon i ense; for which the cooperating travel agencies would issue
e fﬂlﬂg_ : a”l?s Eﬂis ractice allegedly allowed GSK executives to be reimbursed
o rec‘ﬂlp;,s.encies t(?ok some of the monies for themselves. The Chinese gov-
o tf:- ‘;’eetaigned four GSK executives following a raiq of the company’s ofﬁc_es
S hina late June. In July 2013, GSK issued a conciliatory statement that said,
s _hll?a @ iaor execﬁtives of GSK China who know our systems wgll appear to
..-_er-talﬂ Zenucside of our processes and controls, which breaches Chinese iaw: We
S tcc)}lerance for any behavior of this nature.””” Glaxo vowed to continue
ha?:feocz);re?’ate with the MPS and stated that the scandal involved only a few rogue
Chme;i-bi:;birrng(lﬁfzsf-ter a one-day trial held in secrecy, the Changsha Igtermedi-
te ;ef)rki’e’s Court in Hunan Province found that Glaxo’s Chinese suba?dlajsyoiiii
aciording to Chinese law, offered money or property Lo pongovernmen peU el
‘, order to obtain commercial gain and had been found g.u.llty of bribing nonf?o ern-
;r;ejll: personnel. % In an unusual practice, Chir_lese authorities prosecuted thf,n ;;rjge?s
born former GSK country manager Mark Reilly and four other company rie.vgs s
who faced potential ptison terms of two to f?ur years. All five were ﬂ%lvzrll 1'e];)e e ,0 ;
and Reilly is expected to be deported. The bribes reportedly led to illegal rev s of

ore than $150 million. In imposing the biggest fine ever by a Chl_nes? cour;,. he Pec-
ple’s Coust said, “[The firm] bribed, in various forms, pgople working in rneP ic: inst
tutions across the country, and the amount of money involved was hug_e}.1 bw:ab s ot
xecutives actively organized, push forwarded and implemented sa_les Wit r1ninr};nt

In addition to publishing a statement of lapology to the (.Zhl.neselgover- dudj
Glaxo stated chat it had taken comprehensive steps to rectify the 155(1113, in u
ing fundamentally changing the incentive program tor its sales folrces ( eczgpa eg-
‘sales targets from compensation); significantly reduang and cuangmtg gVigiw
‘ment activities with healthcare professionals, and expanding processes for re
and monitoring of invoicing and payments.”!

In June 2011, the Royal Canadian Mounted Police (RCMP) International Ar¢
Corruption Unit concluded a six-year bribery investigation of Niko Resourg
Ltd, a Calgary-based oil and gas company.5® Specifically, the company w
charged with bribery under section 3(1)(b) of the Corruption of Foreign Pub]
Ofticials Act (CFPOA), 1999, for conduct during the period February 1 to Jup
30, 2005. The RCMP alleged that in May 2005, Niko Resources, through its syl
sidiary Niko Bangladesh, provided the use of a vehicle that cost C$190,984 to th
tormer Bangladesh State Minister for Energy and Mineral Resources in order |
influence the Minister in dealings with Niko Bangladesh. In June 2005 the pare
company paid travel and lodging expenses for the same minister to travel fro
Bangladesh to attend the GO EXPO oil and gas exposition. Niko is alleged ¢
have improperly paid approximarely $5,000 for nonbusiness travel to New Yor
and Chicago so the Minister could visit his family. ;
Justice Brooker of the Courr of Queens Bench accepted the Crown’s recom
mendation of a fine of C$8.2 million and the victim surcharge for a total of nearly
C$9.5 million. Niko is subject to the court’s supervision for a period of three year
pursuant to a probation order to ensute that audits are completed to examine
Niko’s compliance with the CFPOA. The RCMP acknowledged the cooperation of
the Bangladesh Anticorruption Commission, che DO]J Fraud Section, and the FBE.
International Corruption Unit, along with law enforcement agencies in Switzer-
land, Japan, the United Kingdom, and Barbados.%® The Niko Resources case was.
the first foreign bribery prosecution brought by Canada under the CFPOA.
In January 2013, Griffiths Energy International Inc. {GEI), another Calgary-based
energy company, pleaded guilty to CFPOA charges and agreed to pay a C$10.35 mil--
lion penalty.® GE’s chairman and cofounder, Brad Griffith, and a business parrner, -
Naeem Tyab, spent six months in 2008 pursuing opportunities to acquire blocks in -
Chad. After a Canadian advised the pair against making payments to Chad’s Anibas-
sador to Canada, GEI paid a $2 million consulting fee to a company awiied by the -
Ambassador’s wife, Following Griffith’s death in a boating accident in July 2011, new
management learned of the payments, conducted an mvestigation, and voluntarily -
disclosed the results of the investigation to the RCMP. Notwithstanding its “ful
and extensive”®! cooperation and the first Canadian bribery voluntary disclosure, the
privately held company had to plead guilty to a felony and agreed to pay the largest
CFPOA fine ever.52 :
In August 2013, an Ontario Superior Court convicted Nazir Karigar of conspir-
ing in 2005 and 2006 to bribe Air India officials and an Indian Minister of Aviation
in order to land a government contract for a facial recognition security system.
Karigar, a Canadian, became the first person convicted under the CEPOA. 9 Iny May
2014 Judge Hackland sentenced Karigar to three years in jail, ®*

E. Mexico

In June 2012 Mexico enacted a Federal Law againsF Corrul?no_n i Publfc i};}tcllcléi-
ment {Ley Federal Anticorrupcién en Contrataciones Pgl?hcasi or ; e Anticor
ruption Law) (FCPA). The Anticorruption LaW holds 1_nd1'?71dua s af cod Pnta :
accountable for offering money or gifts to obtain or maintain a busme:ss};zavxhza1 togrs
in the procurement of public contracts with t_he Mex‘u:an gg\i’ernr?ent. t a1;) E;-l ors
are subject to administrative sanctions, inch.lc?mg the imposition o g:;(())ne ﬂh}; fnes
that are roughly $5,000 to $250,000 for individuals gnd $50,000 to ’ mm on for
companies, and corporations are subject to suspension or debarmezllt rc; ) federa
procurement contracts for up to ten years. S1g?a}1y, fines may be rli uced by up
70 percent for offenders who self-report violations to Mexican auchorities.

D. People’s Republic of China

In early 2013 the People’s Republic of China (PRC) Ministry of Public Security
(MPS) began investigating suspicious actvity involving a Shanghai travel agency
and potential money laundering to funnel bribes to doctors, hospitals, medical
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ethical “rone at the top.” In the United Kingdom, this quality is most often referieg
to by Serious Fraud Office authorities as “rop level commitment.”*® Senior exe
tives who adopt this key value regularly emphasize it in annual reports, in emplo
newsletters, on intranets, and at management conferences, retreats, and lar
employee gatherings. As important, they rake firm, decisive action when employ.
ees or colleagues blur or cross ethical lines. Of course, they must hold themselves
accountable to the same high ethical standards. '

Many public company CEOs and CFOs claim that they embrace “tone at ¢
top.” In FCPA investigations, seasoned prosecutors, enforcement artorneys, an
law enforcement agents are not hesitant to explore that commitment in intervies
of senior officers, ro examine employee perceptions of the actual “tone at the top
or to dissect the company’s existing compliance program and personnel and b
getary commitment. Prudent multinational companies can demonstrate a strong
“tone at the top” by conducting FCPA training for the boards of directors an
annually reviewing how often and effectively the company and its senior exec
tives and country managers have communicated the importance of complian
to employees and other important constituents such as third parties. They can
also demonstrate “tone at the top” by having active antibribery and anticorruptio
oversight by a board committee such as an audit, compliance or ethics commitre
establishing related management committees, for example, a compliance groug
that meets quarterly; employing one ot more full-time compliance officers; and
having an engaged internal audit staff or program that is committed to an an
bribery and anticorruption component and has direct access to an audit ot oth
board committee. It is important to memorialize and maintain all records of “tore
at the top” such as board and committee minutes reflecting compliance overs1gh
board PowerPoint training slides, and third-party certifications.

all employees, officers, and directors, and be translated into the languages of the
'l:nes where the company has significant operations. Most public companies
-quire an annual certification that each employee has read and understands the
 and is unaware of any violations in the past year.* Many require such certifica-
; sHs by major third parties such as distributors, large resellers, and foreign agents.
~While broad and wide-ranging codes of conduct have become salutary and com-
onplace for U.S. companies, they can create risks for multinational companies in
ther jurisdictions. Global employment law expert Cynthia L. Jackson has cautioned
4t in order to mitigate against foreign legal liabilities, U.S. multinationals should:

Draft non-U.S.-centric codes of conduct and related policies and procedures.
Distinguish legally mandated from voluntary provisions in a Code of Con-
duct. If the company determines that voluntary policies are critical to its
stakeholders, it should commit sufficient time and money to monitor, train,
and ensure compliance.

Understand and monitor for compliance with local legal requirements (e.g.,
wage and hour and other employment regulations, bribery, environmental,
import-export, data privacy, and other local laws).

Observe all local employment and privacy procedural prerequisites before
rolling out a Code of Conduct.

Not assume that “cause” to discipline in the United States will constitute
“cause” in a local jurisdiction.

Recognize that some countries, particularly within the Buropean Union,
restrict the types of violations thar can be reported to the United States o,
for instance, accounting, internal accounting controls, auditing matters, gov-
ernment bribery, banking, and financial matters.

Recognize that most Buropean Union countries permit, but discourage, ano-
nymity. Some countries, such as Spain, prohibit anonymous hotlines.
Consider deleting voluntary “feel good” policies, unless they are truly core to
the company’s culture and ingrained into corporate practice. In some jurisdic-
tions, such as China, merely requiring compliance with local law may require
“raising the bar” significantly and constant training and reinforcement.
Review the Code of Conduct with the same precision as a proxy statemennt.
Better to underpromise and overdeliver than the opposite.*

E. Codes of Conduct

Effective codes of conduct both will provide an organizational compliatice structure
and will inform employees, officers, and directors of proscribed antibribery conduct
in plain terms. An introductory message from the chief executive officer or chie
compliance officer can convey the company’s commitment to ethical values and the
importance of adherence to the code of conduct by all employees, and thereby estab:
lish a correct “tone at the top” and promote values and leadership among managers:

Some codes are formal, adopting statutory language, while others are convers
tional. The best codes of conduct are custom-made for the company and its busi:
ness and recognize the particular challenges that officers, employers, and business
units face in the industries, countries, and regions where the company conducts
business. They invariably address conflicts of interest, related-party interests;
reporting of unusual activity, safety, accuracy of books and records, and disciplin-
ary consequences. For multinational companies, antibribery law and export and
import violations should be covered. Organizations can offer employees examples
ol problematic situations and appropriate guidance through short case studies ot
frequently asked questions.

Codes of conduct should provide a clear reporting mechanism and guidance to.:
employees on how to seek advice. They should be made available and distributed:

Anticorruption Policies

Companies that operate in foreign jurisdictions, or employ a significant number
of foreign nationals, or conduct business in countries perceived to be corrupr usu-
ally conclude that a detailed stand-alone anticorruption policy is necessary both
o emphasize the importance of compliance and to give employees more derailed
operational guidance.

Pracrical anticorruption policies will consider and address the countries or
regions in which a company operates, the nature of a company’s foreign govern-
ment interface, and the risks of the particular industry. If a company operates in
countries with a Transparency International Corruption Perception Index score
of less than 50 and its employees have regular interface with foreign government
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distributors, resellers, subcontractors, and agents, and a manufacturer m _ ‘Reduction
the transaction flow. It is helpful to diagram the parties to a sale and to undes..
what benefits each received as a channel partner. For example, a channel
sales model in the software industry might have the following transaction

miz'e FCPA exposure, many multinational companies recite and incor-
Javant FCPA or antibribery language in their distriburor and reseller
‘Others requite mandatory FCPA training for Tier 1 pacties such as
ors or large resellers. Some also impose audit rights whereby independent
may annually examine the distributor’s or reseller’s books and records in

1 part.

seI Es)hould review the traditional red flags for third parties to determine
ey prove or corroborate the requisite high standard of knowledge that
i hes 1 viclaton in the distributor context. Recent DOJ or SEC FCPA dis-
ttor cases have included AGA Medical Corporation, DPC (Tianjin) Co. Ltd,

d Johnson & Johnson (see chapter 10).

Subagents, Subcontractors, and Subdistributors

y ‘omnpanies perform adequate due diligence for direct agents, contractors,
iciributors. However, problems can arise when verted and approved agents,
ractors, and distributors engage and contract with subagents, subcontractors,

If the discributors, resellers, subcontractors, or agents receive a discou
marketing development fund from the manufacrurer, as is often common
some level of due diligence is appropriate, including inquiry into the owner
structure, compensation, government, anticipated invoice detail, and audic ¢
Too often, the principal inquity is the financial condition and wherewithal o
third party and not its integrity. R it FCPA resolutions portend increased responsibility and liability for third-

ts must be explicit about agent, contractor, and distributor vetting and
oval obligations with respect to any subdistributors and subagents.

ries that gather 1nformat10n from business partners; evaluate the risks with
‘deep risk analytics lead to modification of audit plans, processes, and controls;
imstituting increased oversight. The best programs'” gather and analyze not just
PA data, but third-party background, ethical, and export compliance infrastruc-
and employ embedded risk ranking by question and between questions. Busi-
s partners will increasingly be asked to absorb compliance program costs; those
‘decline are likely not profitable or compliance-oriented business partners.

B. Liability

Because of distributors’ general independence and the customety iransfer of
of goods from the manufacturer to the distributor, many companies mistake
assume that distributors pose little or no risk to them under the FCPA. The faé
that the FCPA prohibits the use of an agent to violate the statute.’s A distribiito
can itself be an “agent” of the manufacturer or supplier and thus subject the com
pany to criminal liability if the company corruptly gives the distributor anythin
of value, for example, goods or a price discount, knowing that all or some of |
things of value will be offered, given, or promised, directly or indirectly, to a fore
official to obtain or retain business.
If a distributor receives a substantial discount and the controlling comp
ot supplier knows with a “high probability” that an improper payment may
place or has taken place, the farter may be held criminally liable. Under such’
cumstances, the independence of the distributor or the passage of title from
company to the distributor are irrelevant.'® However, where a distributor ma
payments to a foreign official to obrain or retain business, the DOJ will faci
substantial burden to prove a “high probability of knowledge” on the part of tt
manufacturer. Simnilarly, a significant reseller can create FCPA liability for a ma
facturer under select circurnstances.

MERGER, ACQUISITION, AND INVESTMENT
DUE DILIGENCE

easons to Conduct Merget, Acquisition, and Investment Due Diligence

O'mpany contemplating an acquisition, metger, or investment should promptly
onduct sufficient due diligence to assure itself that the target’s employees or

gents have not engaged in making and/or do not intend to make improper pay-
2nts to government officials in the performance of company business. A “check
the box™ approach or broad target representation that the company is unaware of
ny bribery-type conducr is simply no longer adequate. Justifications for thorough
te diligence include good corporate citizenship; prosecution of the acquiring
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entertainment and supporting invoice(s) were next featured in a front-p s the value of the gift consistent or at odds with the donor company’s domes-

gift policy?
he value of the gift substantial when compared to the annual income
the recipient or the annual per capita income of the country of the

of The New York Times? In essence, one must ascertain whether under the pa.

travel, lodging, and entertainment facts and circumstances, there is a quid P q
Thoughtful, stand-alone written company travel and entertainment pol '
examples are more likely to provide a safe haven for a company and its enipie
alike. In such policies, “reasonableness” (borrowing from the FCPA’s travel
enitertainment language relating to certain marketing and contracting activitjes
“reasonable and proportionate” (borrowing from the UK, Bribery Act Guidazs
should be the governing standard and is best met and assured under policies
prior written approval is required.

Because the FCPA expressly affords protection for certain types of travel
lodging, but does not directly address gifts anywhere, the topics are nexr ad
separately.

p:ﬁre of the Gift

neral, the nature of a gift to a non-U.S. government official can determine
¢ the gift is corruptly motivated. The following questions and factors should
nsidered in determining whether a gift is proper under the FCPA:

§ the gift business-appropriate?

Woiid a donor be at all embarrassed if the fact of the gift were to be publicly
weciosed?

.15 the gift something a donor would be comfortable accurately describing on

IT. GIFTS

Most business gifts are simply that: gifts designed to promote products’or
vices and thus business and business relationships. Under the FCPA, the
“corruptly” connotes an evil motive or purpose, and only a gift with an in:
wrongfully influence the recipient in awarding or retaining business or gain
improper business advantage should provide the basis for an FCPA bribery ¢
The FCPA does not state a minimum dollar threshold for corrupe gifts. A g1
entertainment that is provided to create a favorable business climate with'o
generalized hope or expectation of ultimarte benefit to the donor lacks the be
of a quid pro quo for the award of business.® .

‘an expense voucher?

Ts the gift a memento of a business occasion, for example, a bowl with an
-engraved corporate logo to commemorate a joint venture opening?

Is the gift cash or one involving something not appropriate for a business, for
-example, adult entertainment?

Is the gift a one-time event to a recipient, or has the recipient received repeated
“gifts over time? That is, is there a widespread patrern of gifts?

Does the recipient or a close friend or relative of the recipient have any decision-
‘making authority with respect to the donot’s business, bid, award, or contract?

A. The Gift Spectrum and the Resowrce Guide

Gifts can range from modest to extravagant, and the more extravagunt the
the more likely it was given with an improper purpose. The DQJ aixd SEC Ress
Gride recognizes that a small gift or token of esteem or gratitude is an appro raftsparency questions include the following:
ate way to display respect in a business setting. Accordingly, reasonable meal
enterrainment expenses or company promotional items {free pens, hats, T-shi
are unlikely to draw FCPA enforcement action.® On the other hand, the Resgi
Guide points out that gifts of sports cars and fur coats as well as widespread
of smaller items as patt of a pattern of bribes cross the line.” The Resource. Gu
highlights several extravagant gifts, for example, sports cars, as improper and co
versely offers multinationals comfort with respect to small gifts of nominal value
it, however, leaves a wide spectrum uncertain in the middle. The guidance belo
intended to address that gulf. Not surprisingly, side teips, discussed infra, t
ist attractions such as Las Vegas, Disney World, Universal Studios, Napa, an
Grand Canyon can be very risky.

The following value questions may be relevant:

Will the gift be given openly to the intended recipient, for example, presented
to the intended recipient at a group setting rather than one-on-one?

Is che gift to be presented directly to the intended recipient?

Has the intended recipient requested the gift?

What is the intended recipient’s role in any current or upcoming business or
contract award or approval process?

Has the donor provided multiple gifts of value to one recipient for that recipi-
ent to distribute to other recipients?

Is the gift reciprocal {e.g., has a visiting group presented a gift to the host, and
is it a custom and practice in the country in question for the host to recipro-
cate and present a similar gift)?

Does the recipient’s government, company, or organization have any written
policies governing or prohibiting gifts, and does the gift in question conform
to or violate that policy? ‘

* Is the gift extravagant (e.g., spotts car, fur coat, and other luxury items
likely ro be interpreted as able to influence the recipient? '
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¢ sealed again. But this is very risky for them alsg, becaus? .if
le get caught while doing this they will go autolmatmally_ to ‘i]all.
o [(%AO] agent said, that’s why this dirty service is expensive.

comision confidencial, caisse noire), identify books-and-records and internal:
issues, and assist in recommending and formulating improved interna Cone
and other remedial measures. These forensic specialists should norrnall

pendent and not the company’s regular outside accounting or auditing fi.
retention of qualified forensic accountants under the direction of inve
counsel can provide regular outside auditors an increased level of comfo

the thoroughness of the investigation, the forensic component, and the
internal controls.

numerous forensic software programs and narrowing teChmc-iiES
investigation counsel and forensic accounca.nts' t]:_l:lt can suEsEangaﬁy
& number of e-mails chat need to be sear.ched. This in turg su stﬁxs buﬂ){/
a4 dttorney and investigator review time, which usually constitutes

are

Since there is no federal accountant-client privilege, investigation cotify
the client—should retain the forensic accounting firm under a clearly define, _
of work set forth in an engagement letrer. Investigation counsel should eare
monitor the scope of the accountant or investigation engagement, the warl
interviews, and progress. Whenever nonlawyers are assigned responsibilitie
should perform under the direction of and teport to counsel in order to i
the attorney-client privilege and work-product protection.® Counsel should
mine early on what types of memoranda forensic accountants or Investigation;
prepare and if they will remain in draft form. e

E-mails are rthe primary form of internal and external communicatio
many multinational corporations (MNCs) in almost all industries today an
quently provide the DNA in white-collar criminal investigations. Indeed;
lawyers contend the “e” in e-mail stands for evidence. As a result, thoroug
searches are standard and a must for virtually any significant internal inves
to be credible. Sometimes companies resist conducting detailed electronic sear
by internal auditors, inside counsel, or outside mnvestigation counsel, corsi
them too expensive, invasive, and time-consuming. E-mail searches have
very telltale in anticorruption investigations, and the discovery of highly rels
e-mails has led the DOJ and SEC to benefit from and expect, if not insisi
thorough e-mail searches in any credible internal investigation, Oftentiries, a
pany’s outside auditor will shadow an internal mnvestigation because cheaudit f
wants to know how deep and wide any potential problems may b and, in par

lar, to know if past financial statements are accurate and whether it can rel
the representations of the company’s senior management. For these reasoss
common to share planned search terms with shadow audicors and to
overview of the investigation work plan. (See also section ILE.) _

The following employee e-mail, which was uncovered in Tenaris, S.A’s'F
investigation into payments to an Uzbekistan agent to influence the biddin

cess with a stare-controlled oil company, illustrates the potential minefiel
electronic searches:

ctronic seatches. .
:Xiilnsii;fr\efizws, preferably in the country in qgestion, alieuthe ‘smei r?:li
) any corporate internal investigation and are partlcularlglf :ﬂ a er;g?zgis Lo
A {nvestigation given the typical cultural al.ld language c : eng:,l l.:O > use
. “eaunsel to have all relevant documents, including e-mails, anl arljd zn N
sdate a comprehensive working chronology thaf: not oniyltrac ks o ans
ey underlying conduct and meetings b‘ut idencifies key p ayersf(';m | thelt
J¥ auestionable payments, hot electrom_c. and hard docqmt?ans, alse ook
le_.cijgc‘is, potential red flag issues, due @hgence stePs, discip marylac? ues,
;stire to One or more agencies, cooperation effor‘tg, 1qtemal controls }1155 : R
ial measures, and other important events of mitigating facto;s. W(;_t otl;nz
ritiously updated chronology, it is usually difficult to rec?ll agl U.I; Czrr; nd
e:'ationships and timing of key events and docume_nts ina Ifnigf )11 o cor kpm
t:'.'c'ountry investigation. Chronologies can be paﬁmularly elpful in rackis rg_
sctivities of employees or agents in se.veral countries, regions, Ven.turf;s,r Lo por-
oris. Finally, they are helpful in recalling key d{l)(.:uments, prepaﬁmg bo -szms

interviews, and drafting internal reports, position papers, Wells sul mlboa_rd;

werPoint presentations, and remedial recommendations for companies,

ire and government authorities. B
d;z;zlioirsssjue de%elopment will obviously focus on the stam@ry Pa]io-‘]li:;idt:ﬁ
islative history, the FCPA case law, FCPA national or'terntoEnC ]uf sdiction
ver a company and individuals, FCPA criminal prosecutions, SEC enfo cement
ions® deferred prosecution agreements (DPAs), go§pr0§ecutg)g e::ireDO] o
s), foreign or local law, and any relevant FCPA opinions issued by the 'h,
clude a review of analogous starutes such as domestic bribery stacutes, app
able conventions (as implemented), and related case law.

prdv_id

: Investigations Likely to Be Disclosed to and_ Shared with
U.5. Government Law Enforcement_ Authorities and
SEC Criricism of Investigative Tactics

riéreasingiy, companies, boards of directors, or audit (‘Tomrzme}:lees autil:r;zri
nternal investigations, knowing there is a n‘aasona.ble likelihoo ; }?E anyctife .
i results may be shared in some fashion with the DQ] or SEC. dls praeration
specially common where the client seeks voluntary disclosure and cooperati
redit. Whether counsel accually shares the contents of 2 PowerPomF preslintatllon
r a report with the government as part of disdosure ‘or coope}iamon, ;nzz ;sn 3
stfong probability that government attorneys will examine the thoroug

So dirty game is when . . . [pleople from the [OAQ, a wholly owned
subsidiary of the state holding company of Uzbekistan’s oil and gas -
industry] tender department .. . [c|an carefully open required bids and
check the prices and deliveries of competitors and advise for where
youneed to be lower and where you need to be higher. . . . And if you
decide to revise your prices & delivery, it can be done and physically
your commercial offer will be replaced by a revised offer and envelope
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+ Expanding, enhancing, and, where appropriate, centralizing its
legal, accounting, and international audit functions; :

» Issuing an enhanced, stand-alone FCPA policy and conducting
training upon implementation of that policy;

+ Retaining new senior management with substantial international
and understanding of FCPA requirements;

« Acknowledging responsibility for the misconduct; and

s Delaying pursuit of civil remedies against certain former employees so
to prejudice the DOJ’s criminal investigation of the individuals.

esignate. Usually the client will have an in-country manager or regional
. can facilitate document preservation and imaging, and line up doc-
s and interviews a week or two before the trip. This person often
ﬁSights into the matters under review and rhe factual perspectives of
sactices and potential witnesses. He or she can often provide useful doc-
advance, such as the local organization chart, accounts payable proce-
he audit plan, or the storage plan, and can also guide investigation counsel
vear at inrerviews or on a plant tour. An overseas contact can normally
rk space on company premises or another convenient location such as a
or quality hotel conference room.
ecessarily broad request from Ametrican counsel to review every in-country
saction and interview dozens of employees can create a crisis atmosphere
el even arrives. While the company should take all appropriate steps to
All relevant documents—hard and electronic—at the outset, it usually helps
el interview and document requests and expand the requests after
552 better on-the-ground understanding of the value of witnesses and

The above cooperative and remedial steps were specifically recognized
Willbros DPA and represented the most comprehensive list of remedial or 71 Uile
tion steps to date by a midsize company discovering and promptly inve
FCPA misconduct. Likely because of its efforts to promptly disclose
ate fully with the DQJ, it obtained DPAs for the parent and subsidiary
standing the delivery of a million dollars in cash by a country manager d
investigation. The Willbros resolution offers important guidance on ho
companies uncovering serious misconduct by senior management carni
institute strong remedial measures and manage to avoid a felony convictio
parent company and subsidiaries. :

Because FCPA settlements with the DOJ and the SEC have featured inde;
monitors for terms of three years—in the case of Siemens, four years- some.
panies under investigation have attempted to line up independent cons
review and oversee their compliance reforms in advance and thereby avoid or
influence the government’s selection of a monitor in a DOJ or SEC settleme

olidays and travel schedules of interviewees. The order of the document review
triess interviews, as well as their location, can be important.
eign counsel can be very helpful in familiarizing U.S. counsel with local laws
toms. They also can advise where necessary on how to deal with third-party
information or local government officials and policies. Logistics will
stomarily include visa procurement, transportation, lodging reservations,
ct and customs assistance, copying and fax services, and arrangements for
d:and evening support services.

XIV. LOGISTICAL ADVICE IN CONDUCTING Documents

FOREIGN INVESTIGATIONS?®

There is no substitute for conducting FCPA interviews, if at all possible, i
at the site of the alleged wrongful conduct. An interview of a foreign nat
to a gratuity to a foreign tax offictal or an informal meeting with U.S. Dep
of Commerce officers at a U.S. embassy can enable company counsel to 0
paint a vivid picture and possibly persuade DOJ prosecutors or SEC regulato
an FCPA bribery charge is inappropriate. '
The opportunity to interview {fet alone reinterview) foreign witnesses i
limited, and many foreign nationals, unaccustomed to the detailed naturn
litigation or white-collar criminal investigations, will understandably seek to.
a second meeting. When counsel is considerate of overseas witnesses and st
well prepared in initial interviews, the likelihcod of a productive follow-up
ot telephone conference is greatly enhanced. As often as not, company couns
have earlier and greater access to documents and witnesses than U.S. authot

foreign document reviews will normally precede in-country interviews.
process can often take weeks or even months depending on the volume or
tion requirements. This review should search hot or key documents and
em by witness and topic and incorporate them into each witness's interview
ine. Tmportant documents—particularly e-mails—are found through a quality
tronic search with carefully thought-out search terms. Of course, any relevant
based documents should be addressed in the outline and interview, as well.
estic and foreign documents will usually be described and analyzed in a
ged working chronology, supra.

fany foreign-based corporate documents are in English. If there are key doc-
in foreign languages, counsel must plan ahead for translation services.
'_1dr1y where documents are sensitive, one should retain a trustworthy
D e_ter. Many multinational companies have experienced rranslators on call.
k product and copies of documents may be couriered back to the Stares,
1 should determine the Jegality of the transfer of documents outside the
Iy, what overseas services are available, and the delivery schedules for time-
?.Wﬁ? documents. Counsel will want to consider whether there are compelling
reasons—American or foreign—for not copying or removing documents from
t ocations.

A. Logistics

In representing a corporate client and coordinating logistics, investigation <0
will want to work closely with the general counsel, an assistant general counse

relevant records. In planning meetings, counsel should be mindful of for-
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Jennings consented, without admitting or denying the SEC’s allega
the entry of a final judgment that permanently enjoins him from Vil
tions 30A and 13(b)(5) of the Securities Exchange Act of 1934 and Riijs
13b2-1, and 13b2-2 thereunder, and from aiding and abetting Inndspe
tions of Exchange Act sections 304, 13(b)(2)(A), and 13(b)(2)(B). Jennin
to disgorge $116,092 plus prejudgment interest of $12,945, and to pay
$100,000 that took into consideration his cooperation in this macter

AB. SECw IBM Corp.”*

P Misconduct Category:

B~ Countries:

B Foreign Government Officials:

P Improper Payment Dollar Value:

B Combined Penalties:

B Other:

B Related Matter:

2011, the SEC charged IBM with violating the books-and-records and
eéritrols provisions of the FCPA as a result of the provision of improper
agments, gifts, and travel and entertainment to government officials in
worea and China.

lleged in the SEC's complaint in the Southern District of New York, from
3903, employees of IBM Korea, Inc., an IBM subsidiaty, and LG IBM PC Co.,
¢ venture in which IBM held a 51 percent interest and LG Electronics of
Jd a 49 percent interest, paid cash bribes and provided improper gifts and
its of travel and entertainment expenses to various government officials in
itea in order to secure the sale of IBM products. The foreign officials worked
th Korean government entities. Payments were disguised as “payments for
Jtion services” and “reimbursements.” IBM’s Kotean joint venture partner pro-
Free’ computers to key decision makers to entice them ro purchase products or
= them information to assist in the bidding process. Entertainment payments

Improper cash payments, giftsi(
computers, and computer equip
and payments of travel and entetrea;
expenses government officials by 11
Korean subsidiaries and IBM _]01
venture in order to secure the s
products; use of joint venture pé.f'tn
to funnel bribes; absence of training
program, expense accounts contra

wa. farther alleged that, from at least 2004 to early 2009, employees of IBM
2\ Investment Company Limited and IBM Global Services (China) Co., Ltd.
¢ iVely, IBM-China), both wholly owned IBM subsidiaries, engaged in a wide-
China, South Korea ese government officials. IBM-China entered into contractual agreements
overnment-owned or government-controlled customers in China for hard-
software, and other services. The contracts contained provisions requiring
China to provide training to customer employees. In some cases, IBM held
ining off-site and required the customers to travel. In advance of training,
China employees were required to submit a delegation trip request (DTR).
hina’s policies required customers to pay for side trips and stopovers unte-
ed to training and for IBM-China managers to approve all DTRs.

BM’s internal controls failed to detect over a six-year period at least 114
es in which (1) IBM employees and its local travel agency worked together
o create fake invoices to match approved DTRs; (2) trips were not connected to
TRs; (3) trips involved unapproved sightseeing itineraries for Chinese gov-
nment employees; (4) trips had little or no business content; (5) trips involved
e or more deviations from the approved DTR; and (6) trips were per diem pay-
ts and were provided to Chinese government officials.

BM-China also used its official travel agency in China to funnel money that was
roved for legitimate business trips to fund unapproved trips. IBM-China per-
el utilized the company’s procurement process to designate its preferred travel
nts as “authorized training providers.” IBM-China personnel then submitted
dulent purchase requests for “training services” from those “authorized training
oviders” and caused IBM-China to pay these vendors. The money paid to these
dors was used to pay for unapproved trips by Chinese government employees.
[BM consented to the entry of a final judgment that permanently enjoined the
mpany from violating the FCPA’s books-and-records and internal controls pro-
ions. IBM also agreed to pay disgorgement of $5.3 million, $2.7 million in pre-
udgment inrerest, and a $2 million civil penalty. Judge Richard Leon, as part of
1is oversight responsibility, required IBM to submit to him and to the SEC annual

Officials of South Korean goverriment
entities and unspecified Chinese:
government officials :

$207,000

$10 million (disgorgement: $5.3 mil
prejudgment interesc: $2.7 million;
civil penaity of $2 million;

Shopping bags of cash delivered <o
Korean government officials'in par
lots; payments to the ban~.account
“hostess int a drink shop”: joint v'e_r_'lt

liability: IBM had a 51 percent majégticy
interest while LG Electronics Inc
percent interest; widespread practic
over 100 employees of providing o
trips, entertainment, and imprope
to govermment officials; deficient inte
centrols allowed employees of BN
subsidiaries and joint ventrure to U3
business partners and travel agencies:
conduits for bribes or other impropet.
paymments over ten-year period :

SEC . IBM (2000): iBM settled FCP.

violations with the SEC that related to bz
by an Argentine subsidiary and was fin
$300,000. The large fine of $10 milliok;
2011 likely reflects a recidivist faccor. SDNY
Judge Richard Leon insisted upon strizge
court and SEC reporting requirernent
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340 Between 2002 and 2007, Panalpina Nigeria paid over $30 million in
_paymEIltS to Nigerian government officials. The company admitted that
in similar misconduct during roughly the same period in Angola, Azer-
fazﬂ, Kazakhstan, Russia, and Turkmenistan®#
it of the resolution, the DOJ filed a criminal information charging Pan-
World Transport with conspiring to violate and violating the antibribery
ons of the FCPA. The DOJ and parent company Panalpina World Trans-
ag};‘eed to resolve the charges by entering into a DPA. The DOJ also filed
<:hal information charging Panalpina Inc. with conspiring to violate the
nd-records provisions of the FCPA and with aiding and abetting certain
iness in violating the books-and-records provisions of the FCPA and Panal-
ne. agreed to plead guilty. The agreements require the payment by Panal-
oFa $70.56 million criminal penaity.
der the terms of the three-year DPA, Panalpina World Transport is required
.cooperate with U.S. and foreign authorities in any ongoing investigations
cofpany’s corrupt payments. In addition, it is required to implement and
Ay a set of enhanced corporate compliance and reporting obligations. In a
“ted civil enforcement action brought by the SEC, Panalpina Inc. agreed to pay
"Fto'ximai:ely $11.3 million in disgorgement of profits.

he DOJ criminal penalty of $70.56 million was slightly less than the mini-
-prescribed by the USSG. In reaching an agreement with Panalpina World
ansport (PWT), the DOJ considered that (1) PWT conducted comprehensive
bribery compliance investigations of operations of PW1"s subsidiaries in seven
countries, as well as separate investigations related to U.S. and Swiss operations;
PWT conducted a review of certain transactions and operations conducted by
ubsidiaries or agents in another 36 countries; (3) PWT promptly and volun- |
arily reported its findings from all investigations to the DOJ, including arranging
¢ provide information from foreign jurisdictions that significantly facilitated the
OF's access to such information; (4) PWT mandated employee cooperation from
top down and ensured the availability of more than 300 employees and former
ployees for interviews during the following the investigations; (5) PWT insti-
ted a limited employee amnesty program to encourage employee cooperation
vith the investigations; (6) PWT expanded the scope of the investigations where
cessary ro ensure thorough and effective review of potentially improper prac-
¢es, and promptly and voluntarily reported any improper payments idencified
fter incernal and DOJ investigations had begun; (7) after initially not cooperating
with the investigation for several months, PWT fully cooperated with the DOJ’s
nvestigation of this matter, as well as the SEC’s investigation, and on the whole
xhibited exemplary cooperation with the DOJ investigation; (8) PWT provided
ubstantial assistance to the DOJ and the SEC in its investigation of its direc-
tors, officers, employees, agents, lawyers, consultants, contractors, subcontractors,
‘subsidiaries, and customers relating to violations of the FCPA; (9) PWT agreed to
~continue to cooperate with the DOJ in any ongoing investigation of the conduct
of PWT and its directors, officers, employees, agents, lawyers, consultants, sub-
ontractors, subsidiaries, and customers refating to violations of the FCPA; and
(10) PWT undercook substantial remedial measures, including

P Ocher: DPA for Swiss parent cornpany.. and
plea by U.S. subsidiary; Panalpirag
industry-wide investigation focigsi
primarily on Nigeria Customs Sep;
government theory in essence charge
Panalpina aided and abetred seleci]
customers by paying bribes to cusigis
officials to avoid duries and expedig
imported goods; no monitor requir
despite six-year multicountry misce g
due to Panalpina’s significant corimips
to build a compliance departmen; ‘
the government investigation

P Related Matters: Noble, United States v. Pride Internatipy
United States v. Shell Nigeria Exploratiy ;
Production Co., United States v. Tideriins,
Unated States v. Transocean; SEC ..
GlobalSantaFe Corp.; Panalpina an
companies agreed to pay combiried T3
criminal penalties and SEC disgorge
of profit amounts of over $236 miillie

In November 2010 Panalpina World Transport (Holding) Ltd., a global freighefo
warding and logistics services firm based in Basel, Switzerland, and its U
subsidiary, Panalpina Inc,, admitted that the companies, through subsidi
affiliates (collectively Panalpina), engaged in a scheme to pay bribes to nu
foreign officials on behalf of many of its customers in the oil and gas indust
did so in order to circumvent local rules and regulations relaring to che
of goods and materials into numerous foreign jurisdictions. Panalpina adn
that between 2002 and 2007, it paid thousands of bribes totaling at leas 5271
lion to foreign officials in ar least seven countries, including Angole. Azeth
Brazil, Kazakhstan, Nigeria, Russia, and Turkmenistan; the comipany '
global freight-forwarding and logistics services in a.pproxirn:;u:elyL 160 1
tions. In November, Panalpina’s customers, including Shell Nigeria Exi;;lé
and Production Company Ltd. (SNEPCQ), Transocean Inc., and Tidewater )
InFernational Inc., admitted that they approved of or condoned the paymen
bribes on their behalf in Nigeria and falsely recorded the bribe payments mac
their behalf as legitimate business expenses in their corporate books, records
accounts.

. The government theory was that Panalpina, through its subsidiarie
improper payments to Nigerian Customs Setvice (NCS) officials in the course
Prowdmg a variety of shipping, freight-forwarding, and logistics services, incl
ing customs service and transportation services, on behalf of issuer-custom
%ncluding express courier service and temporary importations. The charges fo
improper payments were later invoiced to the issuer-customers with descri
intended to aid the issuer-customers in concealing the nature of the improper p
mencs in their books, records, and accounts. False descriptions included “local ':
cessing fees,” “interventions,” “special handing,” and “administration/traﬁspﬁ-
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led Jan. 6, 2005).
¢¢, e.g., Admin. Proceeding Order, In re Delta & Pine Land Co. & Turk Deltap-
SEC Release No. 56,138, Admin. Proceeding File No. 3-12712, Litig. Release
(July 26, 2007).
emcrirs of Assistant Attorney General of the Criminal Division of the DO]
ldwell at ABA Nat'l Inst. on White Collar Crime (New Orleans, Mar. 6, 20 15).
-ess Release, U.S. Dep’t of Justice, Aibel Group Ltd. Pleads Guilty to Foreign
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diligence, the costs associated with the same and defer it—too often

For these important constituents, counsel will need to emphasize tha

gence can fully shield a company from criminal liability.

United Kingdom Bribery Act 2010 661

4 Liability of directors, partners, and officials
= Criminal and civil penalties

« Debarment from office

« Professional damage

id_e

The Antibribery Due Diligence for Transactions Guide is republigh
entirety in appendix 18. The first section—the Bribery Due Diligence proc's'-"
an espedcially important lesson: begin the bribery portion of the due dili 2
at the very beginning, as it may requite more time and investigation l:heig 311
of a due diligence review. If the bribery portion is placed near the end folt'}i’..
gence exercise ot is delayed, there is a real risk that it will not be complefe :
adequate attention, and a company may acquire a target with serious bribes
and not receive, if later discovered, a sympathetic reception from anticas
prosecutors and regulators in the United Kingdom, the United States, or elée

Tran.sparency International UK. has idenrified six reasons why 11,1vestm o
companies that have committed bribery represent an ongoing risk: -

Media attention®®

5.
any businesspersons who have not been involved in a government anticorrup-
# investigation dismiss the above consequences as exaggerated while those who
.ave undergone the experience can quickly attest to their toll.

‘Due Diligence Process

e Antibribery Transaction Guide offers a six-step due diligence process from the
itiation of the purchase idea to postcompletion monitoring. The six steps are

.

initiating the process;

1. The targer or purchaser may face criminal, civil, and financial sance o1 initial screening;

2. Con.'upt partners are unreliable and may be involved with or obligs dera:izd analysis;
dubious entities and people; clecision;

3. Deals are at great risk of collapse; postacquisition due diligence; and

4 Markf_it value may be distorted; postacquisition integration and monitoring.*!

5. Associates of the target may make a purchaser liable to investiga is oui i i initi
prosecution; and = “Among this guidance’s many excellent signposts is one that addresses initial

6. creening: “Don’t rely upon someone else’s due diligence work. Risk approaches

»52

A corrupt target may i ; . .
ntroduce dishonesty and corruptio
nteot Sy . L
v P he pur d risk circumstances are never the same. Each transaction is a fresh start.

own activities.*
Transparency International UK. Due Diligence Checklist

In 2012 Transparency International UK issued a final report titled Anti-Bribery
Due Diligence for Transactions that provides a useful Mergers and Acquisitions Due
Diligence Checklist.%? Specifically, the anticorruption organization cautions that
this checklist should not be used as a “tick-box approach” for due diligence, but,
rather, to prompt thinking about the areas to be considered during mergers and

.The Antibribery Transaction Guide has also identified five consequen
prior bribery by a target company and the associated costs: .

1. Diminished asset value and returns
» Reduced investment and portfolio valuations
* Acquisition of an overvalued asset

2. Investigations and convictions
» Criminal, civil, and financial proceedings against the company acquisitions due diligence. The checklist poses 59 questions to consider in due |
* Stringent settlement agreements E diligence for mergers, acquisitions, and investments broken into 11 categories. \
* Appointment of court monitors Many questions will be familiar to transacrional and anticorruption counsel, but
* Diversion of management and board time the ones italicized below by category are those that can offer particular value to
* Extensive professional fees standard due diligence questions and are perhaps not necessarily intuitive.

3. Business instability Bribery due diligence process:

Is the bribery due diligence integyated into the due diligence process from the start?
Have milestones been set for the bribery due diligence?

Is the timetable adequate for effective antibribery due diligence?

Have the deal and due diligence teams been trained in their company’s anti-
bribery program including the significance of relevant legislation?

Have the deal and due diligence teams been tramed in antibribery due diligence?

Is there a process implemented for coordination across functions?

Has legal privilege been established with use of general counsel and external

legal advisors?

* Aborted deals

* Reputational damage and media attention
* Acquired business proves dysfunctional

* Diminished exit opportunities

¢ Debarment from government contracts

° Director disqualification

* Regulatory authority restrictions

* Employee demotivation

* Lossofkey people in investee companies if they are convicted of an of

CalD e

;o
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Have agreed as follows:

ARTICLE 1 - THE OFFICIAL BRIBERY OF FOREIGN PUBLIC OFFIéIAL
1. Ea.ch Party shall rake such measures as may be necessary to 'es'é' b
it is a-criminal offence under its law for any person intentionag '
promise or give any undue pecuniaty or other advantage, whet z
or through intermediaries, to a foreign public official, for ths
ff)r a third party, in order that the official act or refrain from acii
tion to the performance of official duties, in order to obtain Of Tet
ness or other improper advantage in the conduct of internarion]
2. Each Party shall rake any measures necessary to establish chat ce
in, including incitement, aiding arid abetting, or authorization &
bribery of a foreign public official, shall be a criminal offence. Ara
conspiracy to bribe a foreign public official shall be criminal offefic i
same extent as attempt and conspiracy to bribe a public official of that p
3. 'The offences set out in paragraphs 1 and 2 above are hereinafter ref .:
as “bribery of a foreign public official.” -
4. For the purpose of this Convention: :
a. T‘foreign public official” means any person holding a legislative
Istrative or judicial office of a foreign country, whether appo
falected; any person exercising a public function for a foreigri co
including for a public agency or public enterprise; and any .E)ffici
agent of a public international organisation;s |
b.  “foreign country” includes all levels and subdivisions of gove
from national to local; '
c. “acF or refrain from acting in relation to the performance of of
duties” includes any use of the public official’s position, whetler
not within the official’s authorized competence. L

ARTICLE 2 - RESPONSIBILITY OF LEGAL PERSONS :
Each Party shall take such measures as may be necessary, in accorgatice wit

legal principles, to establish the liability of legal persons for the bribery of afo
public official. E

ARTICLE 3 - SANCTIONS

RTIC

OECD Convention 725

seizure and confiscation or that monetaty sanctions of comparable effect

are applicable.
Bach Party shall consider the imposition of additional civil or administra-

rive sanctions upon a person subject to sanctions for the bribery of a for-
eign public official.

LE 4 - JURISDICTION

Each Party shall take such measures as may be necessary to establish its
jurisdiction over the bribery of a foreign public official when the offence is
committed in whole or in part in its terricory.

Each Party which has jurisdiction to prosecute its nationals for offences
committed abroad shall take such measures as may be necessary to estab-
lish its jurisdiction to do so in respect of the bribery of a foreign public
official, according to the same principles.

When more than one Party has jurisdiction over an alleged offence described
in chis Convention, the Parties involved shall, at the request of one of them,
Consult with a view to determining the most appropriate jurisdiction for
prosecution.

Each Party shall review whether its current basis for jurisdiction is effective
in the fight against the bribery of foreign public officials and, if it is not,
shall take remedial steps.

RTICLE 5 - ENFORCEMENT

nvestigation and prosecution of the bribery of a foreign public official shall be
ubject to the applicable rules and principles of each Party. They shall not be influ-
nced by considerations of national economic interest, the potential effect upon
elations with another State or the identity of the natural or legal persons involved.

ARTICLE 6 - STATUTE OF LIMITATIONS

Any statute of limitations applicable to the offence of bribery of a foreign public
fficial shall allow an adequate period of time for the investigation and prosecu-
ion of this offence.

RTICLE 7 - MONEY LAUNDERING

_Bach Party which has made bribery of its own public official a predicate offence
for the purpose of the application of its money laundering legislation shall do so
n the same terms for the bribery of a foreign public official, without regard to the
lace where the bribery occurred.

1. The bribery of a foreign public official shall be punishable by effec
portionate and dissuasive criminal penalties. The range of penaltiés s
be comparable to that applicable to the bribery of the Party’s o p_.

qfﬁcials and shall, in the case of natural persons, include depriﬁatla
Liberty sufficient to enable effective mutual legal assistance and extradi
2, ?n the event thart, under the legal system of a Party, criminal respoﬁ"
is not applicable to legal persons, that Party shall ensure that Iegal.
shaﬂ be subject to effective, proportionate and dissuasive non-crimin
uons, including monetary sanctions, for bribery of foreign public offici
3. Each Party shall take such measures as may be necessary to provide th
bribe and the proceeds of the bribery of a foreign public official, o
erty the value of which corresponds to that of such proceeds, are subje

ARTICLE 8 - ACCOUNTING
L

In order to combat bribery of foreign public officials effectively, each Party
shall take such measures as may be necessary, within the framework of
its laws and regulations regarding the maintenance of books and records,
financial statement disclosures, and accounting and auditing standards,
to prohibit the establishment of off-the-books accounts, the making of
off-the-books or inadequately identified transactions, the recording of
non-existent expenditures, the entry of liabilities with incorrect identifi-
cation of their object, as well as the use of false documents, by companies
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cnjoining it from furure violadons of the books and records and internal
contrels provisions and paid 2 civil penalty of $1,500,000. Complaint,
SEC u. Lucent, supra note 97. Additionally, the company éntered into a
non-prosecution agreement wich DOJ and paid a $1,000,000 menetary
penalty, Non-Pros. Agrecmene, Ju re Lucent, supra note 97,

“"Unired States v. Licho, 923 E2d 1308, 1311 (8¢h Cix. 19913

¥ Judgment, United States v. Liebo, Ne. 89-cr-76 (D). Minn, Jan. 31,
1992), available at http:/’;’www.justicc.gnv/crj.mi.nai/ﬁaud/fcpa/c:ucs/
liebor/1992-01-31-lickor-judgment.pdf.

** Complaine, SEC v, Schering-Plough Corp., Ne. B4-cv-945 (D.D.C.
June 9, 2004}, ECF No. 1, available at hrepy/ Fwrww.secgov/lidgacion/
complaints/comp? 8740.pdf; Admin, Proceeding Order, In the Martcer
of Schering-Plough Corp., Exchange Act Release No. 49838 (June 9,
2004) (finding that company violaved FCPA accounting provisions and
imposing $300,000 civil monetary penaley), availzble at htp://www.sec.
gov/lirigation/admin/34-49838.hom,

" FCPA opinion procedure releases can be found at http://wrarw.
juscice.gov/criminal/frand/fepa/. In the case of the company seeking to
contribure the $1.42 million grant to a local MEL, DOJ noted that it had
undertaken each of these due diligence steps and conwols, in addition to
others, that would minimize the likelihood that znything ofvalae would
be given to any officials of the Furasian country. US. Dpt. oF JusTICE,
FCPA Or. RELEass 10-02 (July 16, 2010), avadlabis at htup:/ v,
justice.gov/criminal/fraud/fepa/opinion/2010/1002.,pdf,

" US DEPT. OF JUsTICE, FCPA OF, RELEASE 95-01 {(Jan. 11,

1995), available at hitps/ fevrwjustice gov/criminal/frand/fepa/
opinion/1995/9501.pdf.

105 Id.

1o g,

18, DEPT. OF JusTiCE, FCPA OP. RELEASE 97-02 (Now. 3.

1997), available ar hitp://www justice gov/criminal/ fraud/fcpas
opinion/1997/9702.pdf; US. DEPT. 0F JusTICE, FCPA Gp, RELEASE
06-01 {Oct. 16, 2006}, avarlable ar horp:/ fvrwwjustice. gov/criminal/
frand/fepa/opinion/2006/0661. pdf.

11::};5 DepT. oF Justick, FCPA Or RELEASE 06-01 {Oct. 16, 2006).
it

1 See Seceion 304 (a)(1)-(3) of the Exchange Act, 15 US.C. § 78dd-1(2)
(1)-(3): 15 US.C. §§ 78dd-2{2)(1){3), 78dd-3(a)(1)-(3).

"2 Secrion 30A(F}(1){A} of the Exchange Act, 15 US.C. § 78dd-1(£3{1)
(A); 15 US.C. §6 78dd-2(h){Z)(A), 78dd-3(FH2)(A).

" Under the FCPA, any person “acting in an official capacity for

oron behalfof " 2 foreign governmen, a department, agency, ot
instrumentality chereof, or a public international organization, is 2
foreign official. Sccrion 30A(F)(1)(A), 15USC. § 78dd-1(F){1)(A); 15
US.C. 6% 78dd-2(h)(2)(A), 78dd-2{F)(2)(A). See alro US. DEPT. OF
Justice, FCPA Or. Rereast No. 10-03, ac 2 {Sept. 1, 2010}, available
at hutp:/ fewwijustice.gov/criminal /fraud/fepa/ opinion/2010/1 003.pdf
(fisting safeguards to ensure that consultant was not acting on behalf of
foreign government).

14 But see Sections 30A(b) and £[3)(A) of the Exchange Acr, 15 US.C. §
78dd-1(b) & (£)(3): 15 US.C. §§ 78dd-2(b) & (h)(4), 78dd-3(b) & ()
(4) (facilitating payments exception).

"> Even though payments to 2 foreign government may not violate the
anti-bribery provisions of the FCPA, such payments may vialate other
US. laws, including wire fraud, mency Iaundering, and the FCPAY
accounting provisiens. This was the case In a series of macters brought by
DOJ and SEC Involving kickbacks to the Iragi povernmene through the
United Nations Qil-for-Food Programme. See, ez, Complaint, SEC ».
Innespec, supra note 79; Criminal Information, United States ». Tnnospec,
supra note 7% Complaine, SEC v. Novo Nordisk A/S, No. 09-cv-862
(D.D.C, May 11,2008}, ECF No, I, avaslable ar htep:/ Ferwrsec.gov/
lirigation/complaints/2009/comp2 1033 pdF; Criminal Information,
Unired Srates v. Novo Nordisk 478, No. 09-ce-126 (D.D.C. May 11,
2002), ECT No. 1, available at hup o fwewrwjustice.gov/ criminal/
fraud/fepa/cases/ nordiskn/05-11-09novo-info.pdF; Complaing,
SEC v. Ingersoll-Rand Company Led,, No. 07-cv-1255 (D.D.C. Oet,
31,2007), ECF No. 1, available az heep:/ Fwwwsec.gov/litigation/
complaints/2007/comp2i353.pdf; Criminal Information, United States
v. Ingersoll-Rand Iratiana SpA., No. 07-¢r-294 (D.D.C, Ocr. 31, 2007},
ECF No. 1, available at hiep:/ vww.justice.gov/criminal /fraud/fepa/
cases/ingerand-italiana/ 10-31-07ingersollrand-info.pdf; Complaint,

109

SEC . York inr'l Corp., No. 07-cv-1750 (D
No. 1 [becetnatter SEC o, York Bot? Corp.], avifipl
gov."litigation/'compla.ints/lOﬂ’?,’cOmP20319‘? e
United States v. York Int’l Corp., No. (07-cr-253 ([};3“
ECF No. | [hereinafter United States v, York [uf e
hrtp:f'fwww.jusrice.gov,”criminallﬁaud/fcpa/casé‘
info.pdf; Complaint, SEC v. Textron Ing., No, ¢ o
23, 2007), }:.(41.7 ‘Nn.‘ I [hcr::inaf-tcr SEC Texrron],};u('-,g,[dgfg .
im.sec.gov/hng:ttion/ccmpla.mts/lOU?/compﬂH-
Agreement, In te Texrron Inc. {Aug. 23, 2007), il
justicc.gnw'c1'iminal."Fraud/fcpa;’cases/tcxtmn—inc/ﬂ 3
agree.pdf. DOT has issued apinion procedure ralegs
payments (that were, in cssence, donations) to SOVt
departments. Sge US. DEPT. oF JusTice, FCPA (O
(Ang. 3, 2009) (involvi.ng denation of 100 medfcﬂ.&.ﬂ-‘g
government), availabie at heep:/, Ferervjustice gov/c
fepa/upinion/2009/0901 pdf: US. DerT, or st
RELEASE 06-01 (Oct. 15, 2008} (involving contsibig
regional customs department to pay incentive reva
enforcement of anti-ceunterfeiting laws), asailabli. it
gov/crirninal/fraud/fcpa/opinion!2006/0601.édf i
14The United States has some state-owned encic
Valley Andhorjcy, thar are instromenralivies of the BOvER
v. Middle Tean. Elec. Membership Corp., 466 ¥3d.355
(6th Cir. 2006} (*[ Tbere is no question thar TVA :
instrumentalicy of the United States”) {internal qugtes
" During the period surrounding the FCPAS adoptin,
enrities held virtual monopolics and cperated u.n&c. i
price-setting in many natienal industries around e
WonrLp Bawx, BUREAUCRATS 1N Business: THe B
AND POLITICS OF GOVERNMENT OwwrrsHID, W
Porrcy ResearcH Report ac 78 (1993); Suntra ik
AtsHeTu Koro, STATE ENTERIRISES, THE WORLD B,
(Feb. 2006), available 2t huep ://rm,worldbank.arg'/d'oﬁu
publicpolicyjournal /304Kikeri_Kolo.pdf,
Y8 a1 (“fATfer more than two decades of privatizatic;
ownership and conrol remains widespread in many ¢
many parcs of the world still dominates certain sectors,
"*To dute, consistenc with the approach taken by O]
district courts that have considered this issue have canclish
2n issue of fact for a jury to decide. See Order, Vhnis
2011 WL 5101701, No. 09-cr-77 (C.D. Cal, Mag 18, 301
373 (hercinafter Uited States v Carson; Unived Stacds
F. Sapp. 2d 1108 {C.D. Cal. 2011); Order, Usited St
supra note 44, ECF Ne. 309; see alo Order, UnitedSt
09-¢cr-629 {S.0. Tex. Jan. 3, 2012), ECF No. 142; O
¥ Nguyen, No. 08-cr-522 (E.D. Pa. Dec. 30, 2009%, BCE
districe court deeisions are consistent with the accel
courts around the country of aver 35 guiley pleas byrinidi idu
admitted co violating the FCPA by bribing officials S{stare
state-controlled enrities. See Government’s Oppasiviol
Amended Modion to Dismiss Counts One Thoough '
Indicement ac I8, United Stages o, Carson, g itz 119
Exhibit [, United States v, Carson, supra nowe 119, ECE
examples of enforcement actions based on foreign officials
eritities . 2
#Tury Inscructions, United States v, Esguenazd, supsi tie
520; Order at 5 and Jury Instructions, Dhnired States
119, ECF No. 373 and ECF No. 54%; Aguilar, 783 E Sup
' Criminal Information, United States v. C.E, Milkier €
No, 82-¢r-788 (C.D, Cal. Sepr. 17, 1982), availabls athcip
Jastice.gov/criminal/fraud/ fepas cases/ce-miller/ 1982-0%:
informatiﬂn.pdf. TN
1 $eg Complaint, SEC v Sam P, Willace Co., Tne, ef ali;
1915 (D.D.C. Aug, 31, 1982); Criminal Informasion; Unite
Sam P. Wallace Co., Inc, No, §3-cr-34 (D.BR. Feby, 23,
at heep:/ fwrwrwsjustice.gov/criminal /fraud/fepa/cases
company/1983-02-23-sam-wallace-company-informaj :
Criminal Information, United States v Goodyear Int'I Cor,
ar-156 (D0.C. May 11, 1989) (Traqi Trading Compariy
“instevinentalicy of the Government of the Republic of Irag?y#v
at hepf /wwerjustice.gov/criminal /frand/ fpa/cases/| goadyeiri 198!

formation.paf.
e4E, ;.KSECVA _ABB, supra note 48; Criminal Information at

ABB Inc., Ne. 10-cr-664 {SD. Tex. Sepr. 29, 2010},

afrer Unnited States v, ABB), available at hiep://

5 iminal/fraud/ fopa/cases/abb/09-20-Habbine-info.
i Politica de los Estados Unidos Mexicanos [C.1], as

Dierio Oficial de la Pederacién [DG], 5 de Febrero de

Del Servicio Pablico de Energia Elecrrica, as amended,

(ficial de la Federacién [DO}, 22 de Dicicmbre de

\:;;i- .a.t 2, United Stares v. Esguenazi, supri note 44, ECF No.
EAf Louis Gary Lissade ot 1-9, i, ECF No. 417-2.
b marion at 30-3 ), Ukited States o, Alcavel-Lucont France,

58 CF No. 10

onaf Anti-Bribery and Fair Competivion Act of 1998,

26§ 2, 112 Star. 3302, 3303, 3305, 3308 (1998).
SEA(F)(1)(B) of the Exchange Act, 15 US.C. § 78dd-1{F)(1)
256 78dd-2(h)(23(B), 78dd-3(£)(2)(B).

and intermediaries themselves are also liable for FCPA
vion 30A(2) of the Exchange Acr, 15 US.C. § 78dd-1(a);
8dd-2(2), and 78dd-3{a),

40Afa}(3) of the Exchange Act, 13 US.C.§ 78dd-1{a)(3); 15
£2(a)(3}, 78dd-3(a)(3).

.'orﬁplainr. SEC v Johnson & Johnson, No, 11-cv-686

i 2011 [hereinaticr SEC v Jahnson & Jobnson] (bribes

gh Greek and Romanian ayenes)), available at hrep:/ Fearwwisce.
5i/complaints/201 1/eomp2l 922.pdf; Criminal Information,
+5: DePuy, Inc., Mo 11-cr-99 (D.D.C. Apr. 8, 2011), ECF
sker United Siavee DePuy] (bribes paid through Greek
fable at hrep:s 'wy wijustice.gov/eriminal/ frand/ fopa/ cases/
4:08-1 1 depuyinfo.pdf; Complaing, SEC 2 ABB, supta note
2id tire v idexiean agents); Crimina! Information, Unised

S rote 123 (same); Criminal Information, Uniced
arvester Co., No. 82-cr-244 (S.D. Tex. Nov. 17, 1982)

it rough Mexican agent), avaslabile at hirp:/ forw justice.
{fraud/fepa/cases/international-harvester/1982-11-17-
arvester-information.pdf.

1 Téx, Jan. 17, 2012), ECF No. 1 [hereinafter United States v,
sailable ar heep:/ fwrwrwustice.gov/eriminal /fraud/ fepa/
i/ 2012-01-17-marubeni-information pdf; Criminal
on, inited States v, JGC Corp., supra note 60, ECF No. 1,
Tnformation, United Stares v. Snamprogesti, supra note 60, ECE
inplaint, SEC w ENL S.p.A. and Snamprogetel Necherlands
10-v-2414 (S.D. Tex. July 7, 2010), ECF No. 1, avaifable ar

< gov/litigation/complaints/ 2010/ comp-pr2010-119.pdf;
Information, Unired States v, Technip S.A., No. 10-cr-439 (S.12.

010), ECF No. 1 [hereinafter United States o. Technip),
dear hicep:/ Fwrerwijustice.gov/criminal/ frand fepa/cases/ rechnip-
10-cechnip-%20informacion. pdf; Complaint, SEC v, Technip,
2289 (S Tex. June 28, 2010), ECF No. 1 [hereinafter SEC o
vrilable at htep:/ fwwwsec.gov/litigation/complaines/ 2010/
0-110.pdf; Indictment, United States v. Tesler, supra note
aine, SEC v, Halliburton and KBR, supra note 90; Criminal
on, United States v. KBR, supra note 90; Criminal Information,

le at hip:/ Hustice.gov/eriminal /fraud fopa/cases/stanleya/08-
ileyinfo.pdf.

Etiminal Informarion, Uniced Seates v. AGA Medical Corp., No.
ECF No. 1 (D. Minn. June 3, 2008}, available at huep://www.
¥/criminal/fraud/ fepa/cases/agamedcorp/06-03-08aga-info.

aint, SEC . Tnnospec, supra note 79 Criminal Information,
iedStares v, anospec, supra note 79; Superseding Criminal
mation, Unifed States v, Naaman, sapra note 50, ECF No. 15,
bt/ fwwwjusteegov/criminal ffraud/ fepa/cases/
6-24-10naaman-supsersed-info.pdf; Complaine, SEC #
ipra note 30,

rees cited supr noce 68,
tces cited seepma note 68,

n 30A(a)(3) of the Fxchange Act, 15 US.C. § 78dd-1(a}(3); 15

i v. Stanley, No. 08-cr-597 (S.D. Tex. Sept. 3, 2008), ECF No.

US.C. §6 78dd-2()i3), 78dd 3{a)(3).
138 §ee Secrion 3OA(FNZI(A) of the Exchange Act, 15 US.C. § 78dd-1{f)
{23{A); 15 US.C. §§ 78dd-2{h){3)(A), 78dd-3({£)(3}(A).
128 Sue Section 30ALE)(2)(B) of the Exchange Act, 15 US.C. § 78dd-L(f)
(2)(B); 15 US.C. §6 78dd-2(h)}(3)(B), 78dd-3(f }(3KB). The "knowing”
standard was intended to cover “both prohibited actions thacare raken
with ‘actual knewledge’ of intended results as well as ether actions
thar, while falling short of what the law rerms ‘positive knowledge!
nevertheless evidence a conscious disregard or deliberate ignorance
of known circumstances that should reasonably aler onc to the high
probability ofviolations of the Act” HL.R. Rer. No. 100-576, ar 920; see
alsa Omnibus Trade and Comperitiveness Act of 1988, Pub, L. No. 160-
418, § 5003, 107 Swar. 1107, 1423-24 (1988).
SR, REP. No. 100-576, ar 920 (1988).
* Secrion 30A(c)(1) of the Exchange Act, 15 US.C. § 78dd-1(c){1); 15
US.C. §§ 78dd-2(c)(1), 78dd-3(c){1).
R, Rep. No. 100-576, ar 922. The conferzes alsa noted <hac “{iln
intespreting what is Towfil under the writren laws and regularions’ ... the
normal rules of legal construction would apply” 14,
13 £ee United Starcs v. Kozeny, 582 F Supp. 2d 335, 537-40 (S.D.NLY.
2008). Likewise, the court found thar 2 provision under Azeri law that
relieved bribe payors of criminal liabilicy if they were exeorted did
not make the bribe payments legal. Azeri extortion law precludes che
prosccution of the payor of the bribes for the iliegal payments, bue it does
noe make the payments legal. 7. ar 540-41.
4 Seerion 30A(C) (2)(A), (B} of the Exchange Acx, 15 US.C. §78dd-1{c)
{2); 15 US.C., §§ 78dd-2{c)2), 78dd-3(c}2).
145 For example, the Bighth Circuit Court of Appeals found thar
providing airline rickets to a government official in order to corraptly
influence chat official may form the basis for a violation of the FCPAs
anti-bribery provisions. Sec Liebo, 923 F 2d ac 1311-12.
146 See gemerally US. DEPT. 0 JusTIcE, FCPA Or. RELRASE 11-01
(June 30, 2011) {travel, lodging, and meal expenses of two foreign
officials for two-day trip to United States to learn abouc services of US.
adoption service provider), avalabie at hueps/ fwwwjustice gov/criminal/
fraud/fepa/opinion/2011/11-01.pdf; US. DEPT. 0F JusTicE, FCPA
Op, REL2ASE 08-03 (July 11, 2008) (stipends ro reimburse minimal
trave] expenses of local, governmenc-affilisted jonrnalises atcending press
conference in forcign country), avaslable at hup:/ fwrwwjustice. gov/
criminal/fraud/fepa/opinion/2008/0803.pdf; US. DEPT. OF JUSTICE,
FCPA Or. RELEASE 07-02 (Sept. 11,2007} (domescic cravel, lodging,
and meal expenses of six foreign officials for six-weck cdacational
program), austlable at hrep:/ fwrwjustice.gov/ criminal/frand/fepa/
opinion/2007/0702.pdf; US. DEPT. 0F JusTick, FCPA O, RELEASE
07-01 (July 24,2007) (domestic travel, lodging, and meal expenses
of six foreign officials for four-day educational and promotional tour
of ULS, company's operations sites), agailable at hrp:/ /e justice.
gov/criminal/fraud/fepa/opinion/2007/0701 pdf; US. DEPT. OF
TJustice, FCPA Or. RELEASE 0404 (Sepr. 3, 2004) (travel, lodging,
and modest per diem expenses of five foreign officials to participare
in nine-day stady vour of murual insurance companies), evailiahle at
hep:/ Awwwijustice.gov/ criminal /frand/fepa/opinion/2004/0404.
pdf; US. DEPT. oF JusTice, FCPA Grv. Re1EasE 04-03 (June 14,
2004) (mravel, lodging, meal, and insurance expenses for twelve forcign
officials and one translator on ten-day trip to three US. cities to meet
with US. public sector officials}, avaslable as heep:/ forwrrjustice.gov/
criminal/fraud/fepa/ opinion/2004/0403,pdf; US. DEPT. OF JUSTICE,
FCPA Op. RELEASE 04-01 (Jan. 6, 2004) (seminar cxpenses, including
receptions, meals, transportation and lodging costs, for one-and-a-half
day comparative law seminar on laber and employment law in foreign
countcy), azailable at hitp:/ fwwwijnstice.gov/ criminal/ fraud/fepa/
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[. SELECTION

1. Principle: Before beginning the process of selecting a monitor in connec-
tion with deferred prosecution agreements and non-prosecution agreements,
the corporation and the Government should discuss the necessary qualifi-
cations for a monitor based on the facts and circumstances of the case. The
monitor must be selected based on the merits. The selection process must, at
a minimum, be designed to: (1) select a highly qualified and respected person
or entity based on suitability for the assignment and all of the circumstances;
(2) avoid potential and actual conflicts of interests; and (3) otherwise instill
public confidence by implementing the steps set forth in this Principle.

To avoid a conflict, first, Government attorneys who participate in the pro-
cess of selecting a monitor shall be mindful of their obligation to comply with
the conflict-of interest guidelines set forth in 18 U.8.C. § 208 and 5 C.F.R. Part
2635, Second, the Government shall create a standing or ad hoc committee in
the Department component or office where the case originated to consider
monitor car'aidates. United States Attorneys and Assistant Attorneys General
' may notinake, accept, or veto the selection of monitor candidates unilaterally.
Third, <he Office of the Deputy Attorney General must approve the monitor,
Fourth, the Government should decline to accept a monitor if he or she has
ar interest in, or relationship with, the corporation or its employees, officers
or directors that would cause a reasonable person to question the monitor’s
impartiality, Finally, the Government should obtain a commitment from
the corporation that it will not employ or be affiliated with the monitor for a
period of not less than one year from the date the monitership is terminated.

agreements, there have been provisions pertaining to an independent cor
monitor.? The corporation benefits from expertise in the area of corpora
ance from an independent third party. The corporation, its shareholders:
ees and the public at large then benefit from reduced recidivism of corpora
and the protection of the integrity of the marketplace.

The purpose of this memorandum is to present a series of principles for d¢sf
provisions pertaining to the use of monirors in connection with deferred prose
and non-prosecution agreements (hereafter referred to collectively as “agreem,
with corporations.* Given the varying facts and circumstances of each cas
different industries, corporate size and structure, and other considerations ma
at issue—any guidance regarding monitors must be practical and flexible. Thi
ance is limited to monitors, and does not apply to third parties, whatever their g
retained to act as receivers, trustees, or petform other functions.

A monitor’s primary responsibility is to assess and monitor a corpora
compliance with the terms of the agreement specifically designed to addr
reduce the risk of recurrence of the corporation’s misconduct, and not to
punitive goals. A monitor should only be used where appropriate given:
and circumstances of a particular matter. For example, it may be appro
use 2 monitor where a company does not have an effective internal comp
program, or where it needs to establish necessary internal controls. Conver
a situation where a company has ceased operations in the area where th
misconduct occurred, a monitor may not be necessary.

In negotiating agreements with corporations, prosecutors should be min
both: (1) the potential benefits that employing a monitor may have for
ration and the public, and (2) the cost of a monitor and its impact on the op
tions of a corporation. Prosecutors shall, at a minimum, notify the appropriare
United States Attorney or Department Component Head prior to the exec
of an agreement that includes a corporate monitor. The appropriate United
Attorney or Department Component Head shall, in turn, provide a ce o ¢
agreement to the Assistant Attorney General for the Criminal Division a
able time after it has been executed. The Assistant Atrorney General tor the
nal Division shall maintain a record of all such agreements. i

This memorandum does not address all provisions concerning monitc
have been included or could appropriately be included in agreements. Rat
memorandum sets forth nine basic principles in the areas of selecnon, scop:
dutes, and duration.

This memorandum provides only internal Department of Justice guidas
addition, this memorandum applies only to criminal matters and does not
agencies other than the Department of Justice. It is not intended to, doés n
may not be relied upon to create any rights, substantive or procedural, enfor
at law by any party in any matter civil or criminal. Nor are any limitations
placed on otherwise lawful licigative prerogatives of the Department of Jus

Comment: Because a monitor’s role may vary based on the facts of each case
and the entity involved, there is no one method of selection thar should necessar-
ily be used in every instance. For example, the corporation may select a monitor
candidate, with the Government reserving the right to veto the proposed choice
if the monitor is unacceptable. In other cases, the facts may require the Govern-
ment to play a greater role in selecting the monitor. Whatever method is used, the |
Government should determine what selection process is most effective as early in i
the negotiations as possible, and endeavor to ensure that the process is designed to |
produce a high-quality and conflict-free monitor and to instill public confidence.

If the Government determines that participation in the selection process by any ,
Government personnel creates, or appears to create, a potential or actual conflicrin | ]
violation of 18 U.S.C. § 208 and 5 C.F.R. Part 2635, the Government must proceed :
as in other matters where recusal issues arise. In all cases, the Government must j
. submit the proposed monitor to the Office of the Deputy Attorney General for i
. review and approval before the monitorship is established. L

Ordinarily, the Government and the corporation should discuss what role the .
monitor will play and what qualities, expertise, and skills the manitor should have. '
While atrorneys, including but not limited to former Government attorneys, may
have certain skills that qualify them to function effectively as a monitor, other ,
" individuals, such as accountants, technical or scientific experts, and compliance |
experts, may have skills that are more appropriate to the tasks contemplared in a
given agreemertt.

3. Agreements use avariety of terms to describe the role referred to herein as “monicor,” including
tants, expetts, and others.
4. In the case of deferred prosecution agreements filed with the court, these Principles must C
with due regard for the appropriate role of the court and/or the probarion office. :




