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CAYMAN ISLANDS COMPANY & COMMERCIAL LAW

registered office of the company to provide nominee subscribers to the memorandum.?
The memorandum must specify the number of shares pledged by each subscriber.?
There must be at least one subscriber who must subscribe for at least cne share

The memorandum will also set out the objects of the company.® If no objects
are specified or if the objects are specified, but the business of the company is not
restricted to the furtherance of those objects, then the company will have the power
and authority to carry out any object not prohibited by the Companies Law or any other
Cayman legislation.”!

No act of a company will be invalidated by reason only of the fact that the company
[acks capacity: that is, the ultra vires rule does not apply.® A lack of capacity or power
can however be asserted in proceedings by a member or a direclor to prevent the
company from taking a particular action by the company against its directors for loss
or damage for an unauthorised act,™

The Companies Law permits an exempted company to issue bearer shares but
such the issue of such shares is restricted to any person other than a custodian.® The
Companies Law also expressly prohibits a shareholder from transferring bearer shares
te a person other than a custodian and where shares are so transferred; a transferee is
required to transfer such shares to a custodian within 60 days.* If the shares are not
transferred within the preseribed time limit, the shares will be considered null and void
for all purposes under the Companies Law.%

Articles provide for the regulation of a company’s affairs and are generally
registered along with the memorandum upon incorporation.’” Each memorandum
and the articles, if any, must be numbered and filed consecutively and endorsed with
the date of the month and year of such filing.® The Companics Law contains a table
(Table A) setting out standard regulations that may be adopted by reference. However,
the general practice has been to exclude Table A in favour of other articles prepared by
the Cayman Islands service provider or law firm.

Where articles have been registered, a copy of every special resolution, in force
must be annexed to or embodied in every copy of the articles issued after such

Although it is possible for the subseriber (o the memorandum to be some other person such as the original
shareholder.

Companies Law, section 7(3).

Companies Law, scetions 5 and 7(2).

O Ibid, section Ty,

AU Ibid, section (4.

2 Ibid, section 28(1).

Companies Law, scetion 28(1).

Companies Law, scetion 229(1). A custodian is defined under the Companies Law as “an authorised custodian™
who s a person licensed under the Companies Management Law (2003 Revision) to act as a custedian of
bearer shares or a bank or trust company licensed uader the Banks and Trust Companies Law {2003 Revision)
or 4 “recognised custodian” which is an investment exchange ot a clearing organisation operating a securities
clearance or seltlement system and carried on in a country specified in the Money Laundering Regulations (2003
Revision) and which has been approved by The Cayman Islands Monelary Authority to act as custodian of bearcr
shares. fbid, section 2¢1).

Companies Law, seclions 229(2) and 229(6).

Conipanies Law, seclion 229(6).

M fhid. section 26(1).

¥ Ibid, section 26(2).

# ihid, section 22(1) and Schedule 1.
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. esolution is passed.”® The articles must also be divided into paragraphs numbered
l‘ o o3 .

consecutively, bear the same stamp as if they were contained in a deed and be 31?1(:?1
by each <ubscriber to the memorandum io the presence of and attested b){ at least
one witness.*! If articles are not registered with the me?n()randu_lm the company rga};y,
subject to the conditions of the memorandum, adopt articles which must bf‘: sig?i M
esach existing shareholder of the company '1:1 the presence of and attested by at least one
itness or assing a special resolution.

Wltr}relsfh?cl:gepo fan inlirﬂited company the articles must si.:ale the number of members
with which the company proposes to be registered and, if the company hffls 2 shage
capital, the amount of share capital with which the company proposes to‘ be registere f
In the case of a company limited by guarantes, the articles must state the number o

members with which the company proposes 1o be registered. o

The memorandum, together with the articles, forms the constitution (?f a Cayman
company. When the memorandum and articles of the company are registered, they
bind the company and the members thercof to the same extent as if each member has
subscribed affived his or her seal thereto.* ‘

A copy ot the memorandum and the articles must be fgrwarded to every sha1cholcle£
if requesvart on payment of a reasonable sum, not exceeding Ci$1 .OQ for each c.opyw an&L
where provision is not made for payment, the copy must be provided grgtultously.
A ample of all the required documents are attache'd in Annexure A herewﬂh. o

Every company must have 4 registered office in the ‘Caymal? [stands to which a
communications may be sent.*® Notice of the situation of the r.eglste{red :;fﬁce rnustlbe
provided to the Registrar of Companies and published by Public Notice. .The locau_on
of the registered office is a matter of public record.”’ Althoggh the registered office
of a Cayman company is set out in its mcmorand.um, the directors f)f the ‘compiﬁy
may, by resolution, change the location of the registered 0fﬁc§ provided thdt'Wli in
30 days of the resolution being passed the company must deliver fo 1:h(*T Registrar 3
certified copy of the resohution.* The resolution of directors does not physically amen
the memorandumn and it is therefore possible for a company (o have the name of one
registered office in its memorandum while maintaining another. - ., .

The minimum number of directors of a Cayman company I8 one. There is no
requirement that any of the directors should be a resident in the Cayman Islands.

©  Companies Law, section 63(1).

A fhid, section 23.

42 fhid, section 25(2).

4 fbid, sections 12 and 25(3).

“  fhid, section 29,

N ‘ V ? . -

4o ‘.:Zfl izzﬁ ;[})(1) Public Notice i defined under the Cayman Companics Law as a publi.c uolhce‘aﬂwxes biyx 2:10
Cayman Registrar on the public notice board in George Town, Grand Cayman or such other place as may be fixed,
from time (o time, by the Governor in Council.

i Companies Law, section 51(2).

% mhid section 1L(1). | .

a IAb{;;}:)fglt:Lzslql lii!r)lot capressly stated in the Cayman Companies VLuw. the position 15 mferrec’l byis,ar?;jc;?l jzeosg
this Cayman Companies Law which confirms that a meeting of directors may be validly convencd :

conducted where only one director is present.
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A declaration sign.ed by a director of the company stating that the operations
of the company will be conducted mainly outside the Cayman islands:

6. A \«TOIUH[E{[Y Fieciaration or affidavit signed by a director of the company
stating that after having made due enquiry, the director is of the opinion that:

(a)  no petition or similar proceeding has been filed and remaing outstanding
or order _made or resolution adopted to wind-up or liquidate the
company in any jurisdiction;

(b) no receiver, trustee or administrator or other similar person has been
Iappom.led m any jurisdiction and is acting in respect of the company.
its affairs or its property or any part thereof: ,

. . .-

(cy no scher.ne, order, compromise or other similar arrangement has becn
entered into or made in any jurisdiction whereby the rights of creditors
of the company are and continue to be suspended or restricted:

{d)  the company is able to pay its debts as they fall due;

(e} thc“T aPp]ication for registration is bora fide and not intended to defraud
existing creditors of the company;,

() any cons.ent or approval of the fransfer required by any contract or
undertaking entered into or given by the company has bheen obtained
released or waived, as the case may be; ,

(g)  the transfer is permitted by and has becn approved in accordance with
the charter documents of the company;

(h) the laws of the jurisdiction of incorporation of the company permit the
transfer by the company and have been complied with: and

(i) the company will upon registration under the Companies Law cease
?0 be incorporated, registered or exist under the laws of the wlace of its
incorparation;™ -

The declaration or affidavit must also include a statement of the assets and

liabilities of the company made up to the latest practicable date before making
the declaration or affidavit.® i

A directgr ma.lking a declaration or affidavit as required without reasonable
grounds is guilty of an offence and liable on summary conviction to a fine of
CI515,000 and to imprisonment for five years;!

7. Anundertaking by a director of the company that notice of the transfer of the
company to the Cayman Islands has or will be given within 21 days to the
secured creditors of the company; and®?

Companics Law, section 201(3).
Ihid, seclion 20137,
Thid, section 201(4).
1hid, seclion 2012},

INTRODUCTION TO COMPANY LAW IN THE CAYMAN ISLANDS

& Payment of the government fee which will be equivalent to the government
fee for incorporation of a Cayman company.®

The name of the company must be approved by the Cayman Registrar prior to the
application being filed.* The Registrar of Companies will register the company as a
Cayman company by way of continuation provided that:

1. the company is constituted in a form or substantially a form which could
have been incorporated as an exempted company limited by shares under the
Companies Law;

2. that the company, if it is or would be prohibited from carrying on its business
in or from within the Cayman Islands unless licensed under any law, has
applied for and obtained the requisite licences; and

3. the Registrar is not aware of any other reason why it would be against the
public interest to register the company.

Cerlificite 10 the effect that the company is registered by way of continuation as
an exempted company and specifying the date of the registration.”® From the date
o registration the company continves as a body corporate for all purposes as if
sacorporated and registered as an exempted company under the Cayman Law.

The Companies Law requires amendments to the charter documents to the extent
that they do not comply with the requirements of the Companies Law as they relate to
ap exempted company to be made within 90 days of registration by special resolution
passed in accordance with the Companies Law.¥

There is also 4 procedure for provisional registration by way of continuation which
requires certain continnation appiication documents® to be provided upon provisional
registration with a fee of Ci$1,500. The balance of the documents in support™ is then
provided at the tiine of continuation.

8 Companies Law, section 201(2).

™ Companies Law, section 201(2). There is however provision tor a company to undertake to change its name to an
acceplable name within 60 days of registration.

% Companies Law, section 202(1).

% Companies Law, section 202(3}.

8 Ihid, section 203(1).

#  Ipid, section 201(6). The company’s charier documents; a notice of registered office of the company; a declaration
that Lhe business of the company will be conducted mainly outside of the Cayman Islands and a director’s
affiddavit confirming 1o petition or similar proceeding has been filed and remains ontstanding or order made or
resolution adopted to wind-up or lauidale the company in any jaisdiction; no receiver, truslee or adniinistrator
or other similar persen has been appoinied in any jurisdiction and is acting in respect of the company, its affairs
or its property or any part thereof; no scheme, order, compromise of olher similar arrangement has been entered
into or made in any jurisdiction whereby the rights of creditors of the cormpany are and continue to be suspended
or restricted; and the company is able 1o pay its debts as they fail duc.

% Namely, the government fee for registration; the director’s undertaking that secured creditors have been notified
or will be notified and a further affidavit in supporl confirming the application for reglstration is bona fide and not
intended lo defraud existing creditors of the company: that any consent or approvat of the wansfer sequired by any
contract or undertaking entered into or given by the company has been obtained, released or walved, as the case
may be: that the transfer is permitted by and has bean approved in accordance with the charter documents of the
company; that the laws of the jusisdiction of incorporation of the company permit the transfer by the company
and have been complied with; and that the company will upon registration under the Companies Law cease to be
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It should be noted that rights o be included in the memorandum of association and
articles must relate to the rights of the shareholders in their capacity as shareholders of
the company and not as personat rights. On the other hand, including identical provisions
in a shareholders agreement (which is likely to be governed by the law of the jurisdiction
from where the investors originate) and a company’s constitutional documents {which
will be governed by the law of the jurisdiction in which the company is incorporated)
may result in a conflict when determining the obligations of the parties as the governing
laws may ireat a particular obligation diflerently.

Once a decision has been made to contain provisions in the memoerandum of
association and articles, there will also be a need for a decision on how such provisions
are to be included and whether the agreement can be incorporated by reference. The
preference should always be that the constitutional documents be drafted on a stand
atone basis without referring to external agreements. In the event of a conflict between
the provisions in the shareholders agreement and the memorandum of association and
articles, as between the company and the shareholders of the company, the provisions
in the memorandum of association and articles should as a maiter of Companies Law
prevail over the shareholders agreement.

Private equity and joint venture iransactions often include provisions for preference
shares. Preference shares are a useful tool providing parties with a mechanism to
give an incoming investor priority on the distribution of any dividend or liquidation
proceeds. Additionally, the introduction of a convertibility feature provides an investor
with comfort that in the event of any further share issuances by the company, the
investor’s economic interest will not be diluted, even if the price of the shares to be
issued is lower than the price of the shares acquired by the investor. The terms of the
preference shares are extremely important as they can determine how the management
of the company governs its affairs through the life of the investment and what return
on the investment the investors expect to see. The rights atlaching to preference shares
are likely to address voting, dividend, redemptions, convertibility and return of capital
in the event of liquidation as well as the appointment of directors and other ¢oiporate
governance issues,

An increasing number of Cayman [slands companies are being listed an the major
stock exchanges. The Companies Law contains flexible provisions in s2iation to corporate
governance, leaving it almost entirely to the memorandum and articles of assoctation of
the company to determine the regulation of the company. In addition, the constitutional
documents of a Cayman Islands company are not a maiter of public record.

2. Veto Rights and Super Majorities

Voting would on the face of it appear straightforward but it should be noted that the
Cayman Islands follow English common law principles and it may not be possible to
provide helders of preference shares with express veto rights over certain corporate
actions taken pursuant to powers granted by statute to the company.? Articles will need

* Russell v Northern Bank Development | 1992] BCC 578, 11992] 1 WLR 588, This would apply whether or not the
velo rights are contained in the articles or a separate shareholders agreement.

JOINT VENTURES, SHAREHOLDERS AGREEMENTS AND ALTERATIONS TO CAPTTAL

to be carefully worded to allow for those shaseholders who wish to have these rights
to achieve an effective veto in certain matters. This is commonly done by providing
that the resolution to effect the relevant corporate action requires the approval of the
specified majority of holders of preference shares.

Tt should however be noted that this restriction only relates to covenants by or
resirictions on the company. Any obligation of a shareholder under a shareholders
agreement (eg not to vole fo approve such actions) would normally be enforceable
vis-c-vis other shareholders.” However, specific performance may not be available and
damages may not be an appropriate remedy.

3, Dividends

Care should be taken when drafting preference share terms to consider whether a
dividend is cumulative and whether payment is to be made purely from profits (and if
50, how thos# profits are to be calculated) or from other accounts that may be applied
towards payment of dividends. Tt shonld be noted that any payment of dividends will
require_ a board resclution® approving its payment to record that the company has
sufficient funds to satisly the requirements of the Cayman Law.

'1raddition, where dividends are cumulative and payable upon redemption, care
should be taken over the manner in which the redemption amount is calculated. If
accrued and unpaid dividends themselves become payable, they may not be paid
by the company if there are not sufficient distributable reserves to do so. However,
pravided the company satisfies the statutory tests for redemption, there is nothing
preventing an amount equal to the amount of dividends accrued being added to
and forming part of the redemption amount. Careful drafting of the terms may thus
permit a shareholder to redeem his shares with an amount equal to his accrued
dividend even where the company is unable to pay the accrued dividend to the
shareholder.’

The Companies Law does not regulate the source of funds which may be used by
a company to declare and pay a dividend. At comman law, the position follows the
United Kingdom position that dividends may be declared and paid out of profits.*
There is no statutory definition of the term “profits” under the Companies Law so
that the amount of profits will normally be determined by reference to the applicable
accounting principles. In addition, under the Companies Taw, the share premium

S Mhid, see also Welton v Saffery 1897 AC 299,

¢ But not necessarily shareholders approval, depeading on the memorandum of associationfarticles of the
company.

T The position perhaps is different from a winding-up. Under English law authoritics, il appears that where
preference shareholders “rank both as tegards dividend and capital in priority to all other shares...” this
includes 4 right to accumulated but unpaid dividend on a winding-up, whether or nol the payment originated
from profils. Re EW Savery Ltd [19511 2 All ER 1036 and Re Springbok Agricudtural Estates Lrd [1320] 1
Ch 563,

¥ The Cayman Tslands conrts huve expressly approved dicta of Buckley Tin Dimbula Valley (Ceylon) Tea Co Lid v
Laurie 19611 Ch 353 that surplus arising from a revaluation of an asset may be distibuted as profit where

(a) the valuation could not be open Lo criticism and (b) the company has fluld assets available for the payment of

dividend, leaving it with assets of sufficient value to meet comymitments shown on the liabilities side of its balance

sheet. Pacific Properties Limited (in lguidation) v McNeill end JM Bedden I (1990-91) CILR 171,
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‘ The Companies Law coatains provisions regulating the redemption and purchase
o‘r‘ shareg A Cayman Islands company may, if authorised to do so by its articles
of E}SSOCI‘&HOH, issue shares that are to be redeemed or are liable to be redeemed at the
aption of the company or the shareholder,?

No shares may be redeemed or purchased unless they are fully paid'® or if to do
so would result in there no longer being any issued shares of the company other than
tre:asury shares.'” Redemptions and purchases may be effected in such manner as the
articles of association of the company may determine.”® Where the articles are silent
the manner of purchase must be authorised by a resolution of the company. ' !

The Companies Law however provides for the aveidance of doubt that a
company’s articles of association or a resolution of the company may aathorise the
company’s directars to determine the manner or any of the terms of a redemption or
purch.as? provided the determination is not inconsistent with the company’s articles of
association.

Shares may be redeemed out of’ profits of the company, out of the share premium
account or out of the proceeds of a fresh issuc of shares made for the purposes of the
re(?lemptlonz” or it authorised by its articles, out of capital, subject to the C(‘Arm[.mn
bemg ab]e. to pay its debts as they fall due in the ordinary éourse of business.?! Thz
premium 1n excess of the amount of the par value to be redeemed may be funded out
of profits or the company share premium account;? or if authorised by its articles
out of .capital, subject to the company being able to pay its debts as they fall due 1n
the ordinary course of business.?® The Companies Law does not require the company
to exhaust any one account before using another® The case of RMF Market Neutral
S.Imtegies {Masterj Limited v DD Growth Premiuin 2X Fund (in Official Liguidation)
discussed above should be noted on the inapplicability of the sclvency test for payment
of redemption monies out of share premiurm,

In the event that the amount of capital paid on a redemption or purchase is less
than.the par value of the shares to be redeemed or purchased, the credit that aris=s ‘];
reqmrcd. 1o be transferred to the company’s capital redemption reserve, The capital
redemption reserve is subject to the same restrictions as share capital, exzapl that it
may be used to fund a bonus issae of shares ® Tt would also appear tﬁu* L5e reserve

Zan bfz(used to fund a purchase or redemption where there is no suficient capital to
Q 50,7

Companies Law, section 37(1).
% Ibid, section 37(3)(a).
Ibid, section 37¢3)(b).
'8 Ibid, section 37(3)c).
1hid, section 37(3)(d) docs not expressly s ; i
. pressly say that a resolution of sharcholders is ired; however this 1s
common inlerpretation of this provision. 1 e o i the
M Ibid. section 37(3)(F).
1hid, section 37(6)(a),
IDid, scetion 37(3)(e).
gm.f, slc(ctiom 37(3) and 37(6); the posilion is different from that under other common law jurisdictions such as
ong Kong and the United Kingdom in th i : USE ¥ iun . ;
e iy nited Kingdom in that capital may be used for the payment of premium on a redemption of
Companies Law, sections 37(5) and 37(6).
Ihid, section 37(4)(d).
Ibid, section 37(5)(d).

=

JOINT VENTURES, SHAREHOLDERS AGREEMENTS AND ALTERATIONS TO CAPITAL

The Companies Law expressly permits the issue of shares which are to be redeemed
or liable to be redeemed. Previously, the Companies Law only provided for the issue of
shares that could be liable to be redeamed and, there was some concern whether shares
may retain a redemption feature in any other way such as through a variation of share
rights. A recent amendment to the Companies Law now expressly provides that it shall
be lawful for the rights atiaching to any shares to be varied, subject to the provisions
of the company’s articles of association, 50 as o provide that such shares are to be or
are liable to be so redeemed.” :

The Companies Law now also authorizes a company, subject to any express
provision of the company’s memorandum and articles of association to the contrary,
to accepi the surrender for no consideration of any fully paid share (including a
redeemable share) wnless, as a result of the surrender, there would no longer be any
issued shares of the company other than shares held as treasury shares. ™

Tn addition, where shares are purchased, redeemed or surrendered, a company
has the option for the shares not to be cancelled but instead be classified as treasury
chares. To hold shares as treasury shares, the memerandum and articles of association
of the covupany must not prohibit the company from holding treasury shares, the
relevadit srovision of the memorandum and articles of association must be complied
witvand there must be either an authorisation in the company’s articles of association

ar B a resolution of directors to hold such shares in the name of the company as
lreaswry shares prior to the purchase, redemption or surrender of such shares.®

A company that holds treasury shares may at any time cancel the shares in accordance
with the provisions of the company’s articles of agsociation or (in the absence of amy
applicable provisions) by a resolution of the directors. If cancelled, the amount of
the company’s issued share capital will be diminished by the nominal or par value of
the shares cancelied but the company’s authorized share capital will not be reduced.®
Alternatively, the company may transfer the shares to any person, whether or not for
valuable consideration (including at a discount to the nominal or par value of such
shares). ™

An amount equal to the lesser of the amount of payment out of capital and the
transfer consideration (if any) received by the company on a transfer of a freasury
share must be applied to the extent that any payment out of capital was made in relation
to the initial purchase or redemption of the share, fo the company’s share capital. Tt
the consideration received for the transfer where any payment out of share premium
was initially made as the purchase or redemption, the share premivm account will be
credited by an amount equal to the lesser of the initial payment out of share premium
and the balance of any amount act crediled to capital.

For so long as a Cayman Islands company holds treasury shares, the company must
be entered in the register of members as holding the shares but the compasny will not be
treated as a member for any puspose and may not exercise any rights attaching to such

Companies Law, scetion 37(1).
% Ihid, section 37B{l}.
B jhbid, section 37A(1).
® - fbid, section 37A3).
N fbid, section 37A(3).
3 fhid, seciion 3TA(4).
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{¢) fixed and/or floating charges over bank accounts (Sce Section 8 below): and

{d)  assignment of rights, claims and receivables by way of security (see Section 9
below).

2. Guarantees

Guaraniees by a Cayman Jslands company of the debts and other obligations of
companies within the same grovp arc a common feature of finance transactions
involving Cayman Islands companies. A company may also guarantee the obligations
of non-affiliated third parties although, for the reasons discussed below, care should be
taken by the directors to ensure there is 2 corporate benefit in doing so.

Guaranlees are typically (although not necessarily) documented under the same
governing laws as the finance documents to which they relate and are usually granted
by the direct parent, if any, and by each material subsidiary of the borrower.

The directors of the company providing any up-stream, dewn-stream or Cross-
stream guarantees should always consider the corporate benefit to the guarantor of
providing the guarantee and whether, in all the circumstances, the provision of a
guarantes and/or security will be in the best interest of such guarantor. Tt is not generally
difficult to show there is corporate benefit to a company in providing a down-stream
guaranice for the obligations of & wholly owned subsidiary. Likewise, in the context
of a financing transaction that is of benefit to the whole group irrespective of which
shareholder of the group is the borrower, there is generally fittle difficuity in directors
of a company providing cross-strcam or vp-stream guarantees satisfying themselves
that an indirect commercial benefit will accrue to the company.! In contrast, where a
company guarantees the obligations of a non-affiliated third party, the directors should
take additional care in identifying what consideration or other benefit will accrue teihe
company in retwrn for entering into the guarantee. If a guarantor receives 1itl= o0 no
discernible direct or indirect commercial benefit from the transaction as a whiolz, there
is a risk that a Cayman Eslands court may sct aside the guarantee or relaied security as
being in breach by the directors of their fiduciary dutics to act in the best interests of
the company."!

To avoid risk of the validity of a guarantee being challenged by a shareholder
it is common for secured parties to require that the guarantor obtains the approval
of its shareholders to “whilewush” the transaction before it is consumimated,
although this step may not remove the risk of chailenge by other parties, including
liquidators,

There are no restrictions imposed under Cayman Islands law on the amount of any
guaraniee that a company may provide although the directors when considering the
carporate benefit to the company should be cautious of guaranteeing obligations that
clearly exceed the net worth of the company.

" Although it is still generally advisable for the guarantor's sharcholder(s) to approve or ratify such aclion by the

direclors.

" Onan getion brought by a shareholder, creditor or liquidator,

GUARANTEES AND SECURED LENDING

3. Mortgages and Charges

The two most common types of security granted by or over a Cayn.d%n Isiands
company are mortgages and charges. Although they' are co.nce.ptuallyudﬂterent, the
practical distinction between morlgages and charges is not significant, _In each case
the security is elfective without any necessity for the secured par.ly to be.m possession
of the secured asset and both give the secured party a proprietary interest in the secured
asset’? which is effective on the insolvency of the mortgagor or cha;rgor..

A legal mortgage requires the transfer to the secured party of legal ﬂtl.e to an asset
whereas, under an equitable mortgage only the bencficial title to an asset 18 transferred
to the secured party (with legal title remaining with the Mortgagor). Thf: fact that a
mortgage is by way of security means that the secured asset has been trzmsterre.d on}y to
secure an obligation and that, once that abligation is discharged, the mortgagor is entitled
to have the legal or beneficial interest (as the casc may be, depmdi‘ng on w.heﬂ.ne.r the
mortgage is legal or equitable) in the asset transferred back toit. This nght which is itself
a proprietary. wterest, is usvally referred to as the “equity of redemption” and cannot be
extinguishers without express order of a court {for example, an order for foreclosure).

A charge is rather more difficult to define than an equitable morlg?ge, pul has
betn udicially described as a proprietary interest granted by way of security without a
aai ster of title or possession.'* A charge creates a security interest which at_taches tf) a
particular asset and generally travels with it into the hands of a third party.'* In reality,
although there are technical differences between an equitable morlgage and a charge,
there are few practical differences between them. Both may be granted over curanl
and foture-owned assets and in each case there are fewer formalities to their creafion
than in in refation to a legal mortgage. .

Whilst a legal morigage is often taken pursuant to the special statutory regimes
(governing, for example, real estate, ships and aircraft), eguitable mortgage.s and
charges'® are by far the most common type of security interest encountered in the
Cayman Islands in relation to commercial lending.

4. Perfection of Security

Perfection of securify generaily refers to the steps a bolder of a sccurity interest
(i.e. the lender(s) or the sccurity agent appointed on its or their bch‘alf) must ta}(c to
protect its interest in the secured assets. In certain jurisdictions, failure .to perl‘ec.:t a
security interest renders it void against other creditors. Typically, perfcchf}n Faqun'es
further acts other than simple execution of the document creating the securily mterest.

12 A {ull analysis of the technical distinetions between a morigage and a charge is beyond (he scope of this chapter
and ihe discussion in ihis chapter is intended Lo be a summary only. o

15 Allhough the nature of the propoetary intorest varies depending on whether Lhe securily is a Jegal mortgage,
cquitable mortgage or a chacge. ) . o

4 Re Bank of Credit and Commerce Interpationed (No. 8] |1998] AC 214 at 226, which would be persuasive in the
Cayman Lslunds courts. - o

* The exception to this Tule is where the charged asset is wransferred (o a bona fide purchaser of full Jegal title for
value and without nolice of the existence of the charge, who will acguire the asset fice of the charge,

16 Roth fixed and floating.
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An equitable mortgage is an agreement™ to create a legal mortgage® pursuant to
which the mortgagar retains title to the secured shares until required by the secured
party to transfer such shares into its name or the name of its nominee on enforcement
of the mortgage.

An equitable mortgage is created over registered shares by the execution of
a mortgage agreement between the mortgagor and the secured creditor®® which
is expressed to be an equitable mortgage only. An equitable mortgage may also be
created unintentionally where there is an intention to create a legal mortgage but the
required [ormalities have not been complied with (i.e where title to the secured shares
has not been effectively transferred into the name of the secured party or its nominee).

An equitable mortgage is not capable of being “perfected” because the security
interest created is not conditional on the transfer of legal tiile to the secured party
and there are no other formalities required to protect the security interests created
by the equitable morigage agreement. However, an equitable mortgage agreement
will typically require the delivery on execution by the mortgagor of cne or more of
the following documents to facilitate enforcement and improve the quality of the
security:*

{(a)  an undated share transter form executed by the mortgagor in favour of the
secured party or its nominee® which can be dated by the secured party and
delivered to the company for registration upon enforcement of the security;

{b)  an irrevocable proxy™ to enable the secured party to attend and vote the
shares at general meetings of the company following the security becoming
enforceable in accordance with its terms;

{¢)  anundated resignation letter signed by cach existing director of the company
together with a letter of authority addressed to the secured party authorisisig
it to date the letter of resignation on enforcement of the security;?

{d) a deed of undertaking given by the company t the secured party
acknowledging the equitable mortgage and undertaking to regicter all share
transfers delivered to the company by the secured party rursuant to the
equilable mortgage agreement; and

Usually executed as a dezd as the decument will generally contain a power of atlemey and, in some siluations,
there muy be concerns about lack of consideration.

The intention being to create 4 legel mortpage on the occurrence of an event specified in the morgage agreement
and/or the applicable finance documents, including a declared event of defaull.

The secured party may prefer ar cquitable mortgage 1o avoid one or more of the disadvantages of a legal morlgage
mentioned in paragraph 3.037.

Sometimes referred to as “sell-help remedies™,

+  Commonly left blank as 10 the name of the transferee.

Note thal an irrevocable proxy will only be cffective where it is provided for in the articles of assoclation of the
company. The English case of Cousins v International Brick Co Ltd [1931] 2 Ch 80 (CA}, which has persuasive
authority in the Cayman Ts/ands courts, is authority for the general rule that a shareholder altending and voting al
a general meeting of a company will take priority over and to the exclusion of a proxy holder in attendance and
wighing to vole at the same meeting.

Generally only applicable if lhe eyuitable mortgage creates a security interest over ali of the shares of the
COMPELY.

GUARANTEES AND SECURED LENDING

(e) a letter of direction from the company to its registered office gervice
provider™ instructing it to enter up on receipt any share transfers delivered
by the secured party pursuant to the equitable mortgage agreement in the
register of members of the company.

In addition, the equitable mortgage agreement will typically include® an irrevocable
power of attomey™ granted by the mortgagor™ in favour of the secured party enabling
it to complete the share transfer form in respect of the secured shares and any other
docaments requiring execution on enforcement of the security.

As an additional step, provided the secured shares owned by the mortgagor have
qufficient voting rights to enable the mortgagor to pass a special resolution of the
company,® the equitable morigage agreement will generally require the mortgagor
to amend the articles of association of the company to facilitate enforcement of the
security by making some or all of the following amendments:

(a) removing any discretion the directors may have to refuse to register transfers
of shares made pursuant to the mortgage agreement;

(b obliging the company Lo take notice of and recognise security interests
created under the equitable mortgage agreement;

(¢) providing for process under which a notation to be added to the register of

members at the request of a secured party to the effect that the shares are
subject to the security interest created under the equitable mortgage agreement;

(1) making any lien the company has over the secured shares subject to the
securily interest created under the equitable mortgage agreement;

(e) disapplying any forfeiture rights or call on shares subject to the security;
and

(fy  providing a procedure for the recognition of irrevocable proxies granted by
a shareholder.™

As a further (but less common) protection against the attempted transfer by a company
of secured shares in breach of the terms of the mortgage agreement, the secured party

#  The registered office of a company in the Cayman Tslands is typically provided by a licemtjad th'u'c_l parly service
provider that (unless the register is maintained elsewhere} will maintain the company’s register of members and
update it when insivucted to do so by or on bebalf of the company. .

3L The power of attomey may be included within the mortgage agreement or contained in a separate dqcumenh

2 Zeetion 4(1) of the Powers of Altorneys Law {1996 Revision} provides that where a power of attorney is expressed
to be irevocable and is glven 1o secure the performance of an obligation ewed to the donee, then, solioug as the
obligation remains undischarged, the power share not be revoked by the donor without the consent of the donee.

# Powers of Aftorneys Law, seclion 2{1) —an instrument creating a powet of atforney shall be execured as a deed or
as 40 instrument under seal.

M The statutory definition of a special resolution is one that has heen passed by a majority of al least two-thirds {or SL.]Ch
grealer majority a4 may be specified in the articles of associalion of the company) of such shareholders a.i,-l. bemg‘
entilled to do o, vole in person or by proxy al u general mecting of the company or, it zuthorized by the arncla-c of
association of the company, it has been approved in writing by all the shareholders entitled to vole ata general meeting.

3 Typical articles of association entitle a compuny to treat the registered holder of any share as the absolule owner
and not be bound Lo recognise any equitable claim to, or interest in, any such shares by any other person.

% See footnote 24
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obligation of the secured party to act in good faith* and to sell the shares for
the best price reasonably obtainable when exercising its power;*

(c)  an application to court for an order authorising the secured party (or the
receiver) to sell the shares where the mortgage agreement cither coatains no

express power of sale or the power of sale provision is Hawed or otherwise
uncertain; or

{d)  an application to the court for a foreclosure order so that the secured party is
confirmed as being the absolute owner of the secured shares and the equity
of redempticn of the mortgagor is extinguished. ™

7. TFixed and Floating Charges

{a) Introduction

A Cayman Islands company may grant a charge over a particular asset or class of assets
as security for the satisfaction of & debt or other obligation. Charges are characterised
as being either fixed or floating and, in practice, where a company has a range of
different types of asset available te secure its debts ar other obligations, fixed and
floating charges will be created within a single charge document.”

Whether a charge is characterised as fixed or floating under the Cayman Companies
Law depends principally on the level of control the chargor retains over a particular
asset and the label attached to the charge will not be conclusive of whether a court will
regard the charge as fixed or floating. In relation to certain assets this has historically
given rise to tension as to whether the charge created is actually a fixed charge, or
whether (despite being expressed as a fixed charge) it should be recharacterised as
a floating charge, This issue atises most frequently in relation to trade receivables
and cash in bank accounts which, by their nature, fluctuate in normal course-ot
business. There is little Cayman Islands case law on the nature of fixed and flovting
charges and English authorities will generally be followed in determining the correct
characterisation of a particular charge. The House of Lords brought some ciarity to
this area of the law®® when it held that the essential test of whether a charge was a
fixed charge related to the chargor’s power to continue to deal with the asset. In order
Lo preserve the status of a charge as a fixed one, the secured party must exercise actual
control over disposal of the asset. If the chargor is able to deal with the asset, such
as hy drawing from the account in which charged funds are kept, or into which the

4 An express power of sule should always be included in the mortgage agreement. In the absence of such power or

on a breach of good faith by the secured party, the morlgagor may apply to the court to prevent my attempt to sell
the secured shares.

When seiling the secured shares the secured parly may not aim mercly to recover the amount of the secured
oblipation because 1he mortgagor retains an equity of redemption and is entitled Lo receive any proceeds of sale
in cxcess of the securcd obligations and permitied costs.

A foreclosure order will usually only be granted after the court has first ordered the sale of the secured shares and
such sale has been unsuccessfil,

Sometimes referred Lo as, or coniained in, a debenture,

National Westminster Bank ple v Spectrum Plus Lrd [2005] UKHL 41, which will be highly persuasive in the
Cayman Islands courls,

GUARANTEES AND SECURED LENDING

proceeds of trade receivables are deposited, then the holder of the charge dges not
have effective control. The House of Lords held that. if the f:hargor company is \ablc
to use the procecdsﬂ'm the ordinary course of its business w1thou% the consent of the
secured party, this is inconsistent with the status of the charge as fixed and the charge
could only take effect as a floating charge. . o

As noted above, the principal charactenistic of a fixed charge is that 1t gives t}_ua
secured party sufficient control over a specific asset, without which the charge will
be deemed to be floating. The types of asset upon which a fixed charge ma.y be taken
are those that are not disposed of and replaced in the normal course of business (such
as shares and other securilies, equipment, deposit accounts, intellectual property etc).
Typically the terms of a fixed charge will:

(a)  prevent the chargor from disposing of the asset without prior consent of the
secured party;

(b)  grani the secured party a power of sale over the secured asset;

(¢)  ewnshle the secured party to apply the proceeds of sale of the asset against the
s=cured obligations in priority to other creditors; and

i require the chargor to maintain the value of the asset whilst in its possession.
in contrast a floating charge is a security interest over assets of a co‘mpany thzltt
is said to “float” over the charged assets until such time as it “crystallises” and is
converted into a fixed charge. Prior to crystallisation the terms of the charge W.]“
permit the chargor to continue dealing with the assets in the ordinary co‘urse of its
business without consent of the secured party. On crystallisation, a floating c.'harge
will convert into a fixed charge over all the assets of the company that are suleect to
such charge and the chargor will cease to have power to deal with such assets wx_thout
the consent of the secured party. Typically crystallisation will take place on receipt by\
the chargor of notice from the secured party following the occurrenc:f.: of an event of
default which is continuing or automatically npon the occurrence of cerfain events,
including insolvency proceedings or atternpted sales of assets in breach of the terms
of the security document. .

The practical significance of correctly characterising a charge is apparent on the
insolvent winding up of the company. In such an event, which would be.sub_]ecl Fo
limited and minor exceptions, claims by the holders of fixed charges v_v111 ran‘k in
priogity to the claims of creditors preferred by statute™ (including certain specified
debts due to employees, bank depositors and certain taxes due to the Cayman Islands
government) and to the holders of foating charges.™ }

Because of their Tower priority, floating charges are ofien created as “back-up
security to the purported fixed charges which are faken over assets of the company
intended to be secured under the security document to safe guard against the possibility
of a fixed charge being invalid or of questionable characierisation.

2 Companies Law, section 141{1) and Schedule 2.
4 Companies Law, section 141(2)(b).
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There are no requirements to obtain the approval of any authority in the Cayman

Islands for the issue or transfer of shares of a Cayman Islands company acting as a
listing vehicle.
The corporate approvals required for a listing will normally consist of resolutions

of the directors and shareholders. The directors’ resolutions will normally address the
following:

(a) the share swap and, where necessary, any redenomination of the currency of
the par value of the shares of the listing vehicle;

(b} the form of prospectus, application forms and notices to appear in the
DeWSPApers;

{c) the underwriting agresment;

(d) the form of consent letters (o be issved by the various professionals advising
the company and named in the prospectus;

(c) material coniracts entered into with the professional parties assisting with the
listing, including sponsors and share registrar agreements;

(f)y wverification notes;
(g) the form of advice on various issues provided by the accountants and lawyers;

() authorisation of a commitiee of divectors to deal with matters arising in
connection with the listing including settling lists of allottees; and

(1) authorisation of the filing of the prospectus and forms in Hong Kong with the
relevant authorities.

Shareholder approvals will typicaily address the following matiers:

(a) increase in aathorised share capital of the company to allow for the-reoreanisa-
tiom and issue of shares under the public offering and, where nacesvary, any re-
denomination of the currency of the par value of the shares ot'he.isting vehicle;

(b) the issue of shares under the reorganisation, the capitalisation issue and offer;
{c) the adoption of new memorandum and listing articles;
(d) ashare option scheme; and

(e) mandates to issue and repurchase shares.

(4} Prospectus Reguirements

There are no prospectus publication or filing requirements for a Cayman company.
Uniess shares of a Cayman company are to be listed on the Cayman Islands Stock
Exchange, no offering of shares may be made to (he public in the Cayman Islands.
Where a Cayman company leoks to offer securitics to other Cayman companies, the
prudent approach would be to ensure that the offer is made to an address in Hong Kong,
That said, the Cayman Law does not have provisions similar to Hong Kong providing

INTTIAL PUBLEIC OFFERINGS

that that the reference to the “public” includes “any section of the public™.! Accordingly,
where a Cayman company after listing proceeds with a rights issue or open offer and
it has one or two shareholders whose registered addresses are in the Cayman Islands.
it is unlikely that the prohibition is to apply. “Public” would take its normal meaning
which as something which is “open to all”.’?

{e) Underwriting Agreciments

It is not difficult for the listing vehicle to enter into underwriting agreements with its
underwriters and it has become common practice to do so. However, there are a couple
of areas where practitioners should be careful.

(i) Force Majeure

Force majeure clauses in an underwriting agreement permit underwriters o be
relieved of their contractnal obligations under the agreement in certain prescribed
circumstances which could potentially prevent a party from fulfilling their obligations
under the coatragt. 1t is cormmon practice to phrase such a clause widely so that it could
be argued o any day that there is a force majeure event. There is no difficulty with
enforcechility of such a provisjon. However, care should be taken with respect to the
expiv of the force majewre clause.

As amatter of best practice, the force majeure period should expire: (a) prior to the
iispatch of share certificates; and (b) prior to any entry being made on the register of
membess of the company whose shares are to be listed.

In the event that share certificates are dispatched prior to the expiry of the force
majeure period, there is potential liability oa the listing vehicle (and, it is submitted,
its directors, on the basis that where direciors knowingly allow a company 1o be put
in such a position, it is questionable whether they are acting in the best interests of the
company) against third party purchasers for value or purchasers of shares in reliance
of the share ceriificates. In the event that underwriters invoke force majenre, the shares
of the listing vehicle are never issued. However, as the listing vehicle has permitted the
issue and dispatch of share cerfificates, it will be estopped from denying that the shares
are in issue and liable to the purchaser for damages.

Despite the best practice referred Lo above, it is now common practice in
public offerings in Hong Kong that the underwriting agreements wiil not become
unconditional until 8.00 a.m. on the day of the actual listing itself. The resolutions
approving the allotment and issue of the shares of the listing vehicle will generally
provide that such shares are only issued upon the underwriting agreemenis becoming
unconditional i.e. at 8.00 a.m. on the day of the listing. In an effort to protect the listing
vehicle against the risk of having despatched share certificates abead of such time,
it is common for prospectuses to contain 2 statement that share certificates, despite
being despatched, will only becowe valid certificates of title at 8.00 a.m. on the date of
listing, provided that: (i) the listing becomes unconditional in all respects; and (i1) the
right of termination granted to nnderwriters under the underwriting agreement has not
been exercised and has lapsed.

¥ See section 48A(1) of the Hong Kong Compapies (Winding-Up and Miscelluneous Provisions) Ordinance (Cap.32).
?  See Black's Law Dictionary (Sixth Edition}.
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deregistrati T S
gistration of a company by continuation into a foreign jurisdiction;" and

Volu_ntary winding up of a segregated portfolio company which is subject (o 4
receiver order given by the Court.'?

AS the heading to this section indicated, these matters are considered to require what
1s commenly known as an ordinary resofution of shareholders, meaning a resolution
passed by a majority of the shareholders to attend and vote at the meeting. There is
however no specific reference to “ordinary resolution” in the Companies Law. The
ordlnag resolution voting standard follows what is statutorily required in other
countries™ and reflects the general company law position of majority rule.' The
lack of a del_"lnition also permits the memorandum and articles of associatic;n of a
company to impose another (higher)'® voting threshold for these matters, including
.requmng that they also require a special resolution (see below). There is also nothin

in the Companies Law precluding the memorandum and articles of associﬁtion frori

penmttmg a written resolution to approve an ordinary resolution to be passed by less
than unanimous approval,®

{b) lssges for which Cayman Islands Law Requires Approval by a Super
Majority of Votes by Shareholders

The toll'owing actions in respect of exempted companies incorporated under the
Companies Law? arerequired by the Companies Law to be passed by ““special resolution”
(as such phrase is defined in the Law and varied by the Articles of Association of each
such company):

. an alteration of the Memorandum of Association;!’

= areduction of share capital;'®

*  the alteration or addition to the Articles of Association;'?

- the adoption of Articles of Asscciation:?
the changing of the name (or dual foreign name, if any) of the Sompany;?

the appeiniment of an inspector to examine the affairs of the company;

;Z.):;E;l;;z;l-aw, section 206(2)(k). Subject to authorization required in the Memorandum and Articles of
Companies Law, section 224(5).

See for example section 2 JK Cornipani ), clion 5

P, (C{ip e 2 ?i(:;); ;;(0;0;;1(?:;@% Act 2006, and section 563 of the Hong Kong Companies
Fogs v Harborte (1843) 2 Hare 461.

A lower majority would secm to offend ihe princi gainst majority rule, Cr ially, it this objecti
M o s Weighle‘;i\],:gf;lf;gﬁjcnm{ majority rule. Cemmercially, if this objective were
Although, as indicated abovc, this shouldl be at least a majority.

Companies Law, section 10. .

Companies Law, section td(1).

Compunies Law, scction 24,

Companies Law, section 25(2).

Companies Law, section 31,

Cormpanies Law, section 67.

RIGHTS OF SHAREHOLDERS

»  requiring the Court to wind up the company under the Companies Law;™
»  to wind the company up voluntarily under the Companies Law;>
»  aconsolidation or merger of a company with another company;®

«  the making of amendments to Memorandum and Articles of Association upon

registration by way of continuation into the Cayman Islands;®

s deregistration of a company by continvation into a foreign jurisdiction;* and

2 conversion of existing exempted companies into a segregated portfolio
company, authorising the transfer of assets and liabilities into segregated

portfolios;*®

For purposes of these corperate actions, the Companies Law provides that a resolution
is a special resolution where:

“(a) it kas been passed by a majority of at Jeast two-thirds of such members
sz, oeing entitled to do so, vole in person or, where proxies are allowed,
Uy proxy at a general meeting of which notice specifying the intention o
propose the resolution as a special resotution has been duly given, except
that & company may in its articles of association specify that the required
majority shall be a number greater than two-thirds, and may additionally
$0 provide that any such majority (being not less than two-thirds) may
differ as between matters required to be approved by a special resolution;

ar

(b) if so authorised by its asticles of association, it has been approved in
writing by all of the members entitled to vote at a general meeting of
the company in one or more instruments each signed by one or more of
the members aforesaid, and the effective date of the special resolution
so adopted shall be the date on which the instrument or the last of such

instruments, if more than one, is executed.”™

The voting threshold is therefore set at a two-thirds majority or higher majority* for
a special resolution or through a unanimous written tesolotion. The reference in the
section to “such members as... vote in person of... by proxy...” means that the majority
is to be calculated from those members who actually attend and vote at a meeting as
opposed to the absolute nismber of shareholders. Unlike an ordinary resolution, it is not
possible to pass a special Tesolution as a written resolotion unless it has been signed

by all sharcholders.

% Companics L.aw, section 94{1)(a).

¥ Companies Law, section 116(c).

»  Companies Law. scetion 233(6).

% Cempanies Law, section 203.

% Companics Law, sections 206{1) and 206(2)(k).

3 Companics Law, section 214(1}b).

»  Companies Law, section 60(1).

3 Nole that any higher majority must be set out in the articles as opposed to the memorandum of association.
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In particular, any agreements by directors to support a bid or procure sharehalder
approval for a bid will need to be subject to directors’ duties to act in the best interests
of the company and that directors are not permitted to fetter their future discretion.’

(¢) Types of Duty Owed

At common law a director ewes two types of duty to the company; a fiduciary duty and
& duty of skill and care. The fiduciary duty requires a director ta act in good faith, for
a proper purpose; directors’ interests must not conflict with those of the company'and
directors must not take secret profits.

(1) Duty to Act in Good Faith

The courts have held that directors must act bona fide in what they consider—not what
a court may consider—is in the interests of the company.® Generally, a court will only
interfere with the directors’ decisions if there is evidence of:

(a) bad faith, tending to prejudice the interests of the disadvantaged sharcholders;

ar

(b) having taking every option into account, no reasonable director counld possibly
have concluded that a particular course of action was in the best interests of
the company.”

(ii) Duty to Act for a Proper Purpose

In general, directors are not allowed to exercise their powers in such a way as to prevent
a majority of the members from exercising their rights as such. Even if the directors are
acting in good faith in the interests of the company as a whole, they must stilf use ¢theis
powers for the purposes for which they were intended. Accordingly, directors have
been found in breach of their duties in circumstances where they have issued thaves in
order to defeat a hostile takeover bid® or to assist a takeover to take away comrcl from
an existing majority.” Unlike the duty to act with reasonable care and skili which has a
subjective element, the determination of whether the directors are actine for a proper
purpose is an objective one and the fact that directors have acted reasonably may not
prevent a corporate action taken as not being considered for a proper purpose.

In' a Tecent case, the Grand Court found that a group of directors of a company,
constituting a majority of the board, did not act for a proper purpose when removing
one of its number as chairman. In this case, the majority of the board (who also
represented certain minority shareholders) argued that the removal related to proper
business purposes, namely concerns thal the chairman had failed to turn around the
financial condition of the company. The Court confirmed that;

See Jokn Crowther Group ple v Carpets International ple | 19901 BCLC 460; see also Rockham v Peek Foods Lid
[1990] BCLC 895 and for an alternative approach, see Fufhom Football Club v Cabra Estate ple {1592) 1 BCLC 145,
Smifth & Faweetr Lid [1942) Clh 304,

Thompson v J Barke & Co (Carerers) Lid [1975] SLT 67.

Haogg v Cramphornt [1967] Ch 254,

Howard Smith Lid v Ampol Petrolewmn Lid 19741 AC 821

® @ o oo

DIRECTORS

“Where there is a dispute about the purposes for which a decision was made,
the Conrt is entitled to look at the situation objectively in order to ascertain
whether the purpose relied upon was the true purpose.”

The Jearned judge then quoted a statement in the opinion of the Privy Council in Smith v
Ampol Petrolenint L#d [1974] UPC 3:

« when a dispute arises whether directors of a company made a particular
decision for one purpose or for another, or whether, there being more thas one
purpose, one or another purpose was the substantial or primary parpose, the court,
in their Lordships’ opinion, is entitled to look at the situation objectively in order
to estimate how critical or pressing, or substantial or, per contra, insubstantial an
alleged requirement may have been. If it finds that a particular requirement, though
real, was noturgenl, or critical, at the relevant time, it may have reason to doubt, or
discount, the assertions of individuals that they acted solely in order to deal with i,
particulaly when the action they took was unusual or even extreme...”".

The Coswe found it significant that office of chairman carried with it the power to
colian exlraordinary general meeting under the articles of assoc¢iation. Removing the
die-tor from his office as chairman was an effective means to prevent the majority
shareholders from having an opportunity to vote on resolutions to remove the majority
on the board and this was the real reason for the removal.

(i) Conflicts of Interest

Directors must not put themselves in a position where there is an actual or potential

conflict between a personal interest and their duty to the company. For instance, if

adirector were to agree through a third party to sell an interest in a property, while all

the fime concealing their interest, they would be in breach of their fiduciary duty.'®
However, a direcior may enter into a contract where a conflict of interest might arise if

the artictes of association allow it or the company gives its approval in a general meeting.

(iv) Secret Profits

Directors’ fiduciary position precludes them from taking a personal profit from any
opportunities that result from the directorship, even if the director is acting honestly
and for the good of the company. Any profit arising in such circumstances must be
paid over to the company. Where directors have used their position to obtain in their
own names a contract which should have benefited the company, they will be liable to
accounL.’' A director momst also account for any profit received for a contract that has
risen as a result of his/her position as a director, even where the company would not
have had the benefit of the contract in any event.'> Although it is not a defence that the
director acted honestly and in good faith, the company in general meeting can often

0 Chesterfield and Boythorpe Colliery v Biuck (1877) 26 WR 207,
W Cook v Deeks | 1916] L AC 554
12 ndustrial Development Consaltants Led v Cooley | 1972] 2 ALLER 162,
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thumb and every effort should be made to secure a good attendance at the mecting
by shareholders. There must also be no bmproper manipulation of the vote to meet the
applicable voting thresholds.”

The statutory thresholds apply to each class of share. A class will be created if
shareholders have rights against the target company which are so dissimilar as to make
it impossible for them to consult together with a view to their common interest. The
test 15 a test of the way in which those rights are affected by the scheme and does
not depend upon the similarity or dissimilarity of their interests deriving from such
rights.?* Different commercial entitlements between members of the same class do
not result in different classes.® Undertakings by scheme shareholders to vote, even if
irrevocable, do not usually constitute a separate class unless they involve those scherne
sharcholders receiving special inducements or benefits under the scheme.

The makeup of any classes will normally be settled at the directions hearing® but
this determination is not necessarily binding on the Grand Court at the subsequent
petition hearing,

The statutory majority of shareholders must also act bona fide with no coercion
of minority shareholders and the scheme must be one that an intetligent and honest
man acting in respect of his interests in the relevant class of scheme shares might
reasonably approve.

If there are dissentient shareholders who hold more than ten percent of the scheme
shares, there is a possibiliry that the court may not exercise its discretion to sanction the
scheme on the ground that the scheme constitutes a takeover and requires a 90 percent
acceptance to effect a compulsory acquisition.” However in the ordinary course the
court can be expected to respect the choice of structure emploved to effect the takeover
in acknowledgment of the fact the attractiveness of the lower thresholds applicable to a
scheme of arrangement is balanced by the need for class consents, the head count test
to be met and a court order to be obtained

Unlike a general offer these thresholds cannot be reduced or waived; if they are uot
met, the scheme will fail.

An indicative timetable setting out the major steps is set out below;

Day I:  File draft petition/surnmons for directions

Day 21: Directions hearing (depends on court availability)

fe POCW Lid (unrcp., CACV 85/2009) where sharcholdings were splil 10 mcet the headcount test. However
genuine cases which resalt in the enfranchisement of beneficial owners will be permitted.

Bowen LTin Sovereign Life Assurance Company v Dodd (1892) 2 QB 573; see also Re Hawk Insurance Company
Lid [2001T EWCA Clv 241,

Re Hawk Insurance Co Ltd [20017 2 BCLC; see also Ewrobank Corporation {In Liguidation) [2003] CILR 205,
Pursuant to Practice Direction 01/2002 of the Grand Court: “3.2 In every case the court will consider whether it is
appropriate to convene class meetings and, if 5o, the composition of the classes so as to ensure that each mecting
consists of shareholders or creditors whose rights against (he company which are released or varied under the
scheme, or the new rights which the scheme gives in their place, are not so dissimilar as to make it impossible
for them to consull wogether with a view to their common interest, Tt follows that the supporting affidavii must
contain all such information as may be necessary 1o enable the court to make this determination. The applicant
should also raise al the first hearing any other matter which may atfect the conduct of the meeting(s).”

' Re Hellenic & General Trust Lid [1976] | WLR 133; see also Re National Bank Lrd | 1966] 1 WLR 819,

* TDG ple, Re [2008] EWHC 2334 (CL), {2000) I BCLC 445; sec alsc Re BTR ple [1999] 2 BCLC 675, [2000]
1 BCLC 740.

MERGERS AND ACQUISITIONS OF PUBLIC COMPANIES

Day 25:  Despatch composite scheme document

Day 55:  Court Meeting to approve the scheme and EGM to approve the reduction
in capital (cancellation scheme)

Day 56: File chairman’s report of the Court Meeting
Day 66: Petition hearing to sanction the scheme and capital reduction

Day 69: Effective Date - file court order with Registrar of Companies

The scheme will be effective when a copy of the court order is delivered to the Registrar
of Companies for registration.

Amalgamations may also be effected through a “special” scheme of arrangement,
although in practice these are comparatively rare. The scheme of arrangement Ilnust
have been proposed for the purpose of or in connection with: (i) the “reconstruction”
or “amalgamation” of the offeror and the target; and (ii) the transfer of the whole or
any part of the undertaking of the parties concerned in the scheme of arrangemenlt. Ttis
only in sticha case that the Grand Court may then give effect to the reconstruction or
amalgarnation by making an order providing for:?

) the transfer of the whole or any part of the undertaking and property or liabili-
ties of the targel company;

(b) the allotment or appropriation by the offeror of any shares, debentures,
policies, or other interests;

(c) the continuation of any legal proceedings pending;
(d) the dissolution of the target company;*

(e) the provisions to be made for any dissentient shareholders of the target
company; and

(f) such incidental, consequential and supplemental matters as are necessary to
secure that the reconstruction or amalgamation is fully and effectively carried

out.

It has been acknowledged that the terms “reconstruction” and “amalgamation™ are
commercial terms, and that their meanings are not exact or definite:

“What does “reconstruction” mean? To my mind it means this. An undertaking
of some definite kind is being carried on, and the conclusion is arrived at that
it is not desirable to kill that undertaking, but that if is desirable to preserve
it in some form, and to do so, not by selling it to an outsider who shall. carry
it on — that would be a mere sale — but in some altered form to continue the
undertaking in such a manner as that the persons now carrying it on will
substantially continue to carry it on. It involves, I think, that substantially the

#  Companies Law (2013 Revision), section 87(1). . .
* This does not involve a winding-up. Companies Law (2013 Revision), section 87(1)(d).
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surviving company or consolidated company must make a written offer (fair
value offer) to each dissentient shareholder to purchase their shares at a price
determined by the company to be their fair value.™

If Fhe company and the dissentient sharchotders fail to agree the price within 30 days of the
fair value offer (negotiation period), then within 20 days of the expiry of the negotiation
period the company must (and any dissentient shareholder may) apply by pctiti;n o the
Grand Court to determine the Tair value of the shares held by all dissentient sharcholders
who served a notice of dissent and who have not agreed the price with the company,®
The petition must be accompanied by a verified list containing the names and
addresses of all dissentient shareholders who have served a notice of dissent and with
whom an agreement as to the fair value has not been reached.
.A copy of the petition must be served oa the other party (o the proceedings. Where
a Fhssenti.ent shareholder has filed a petition, the company must provide a verified list
of the other dissentient shareholders within 10 days of the date the petition was ﬁ]ed.;‘Z
Al the hearing of the petition, the Grand Court will determine the fair value of
the shares of such dissentient shareholders as the court finds are involved in the
proceedings together with a fair rate of interest, if any, 10 be paid by the company on
the amount determined to be the fair value. :
‘The costs of the proceeding may be determined by the Grand Court and taxed as the
Grand Court deems equitable in the circumstances.™ Upon application of a member,
the Grand Court may order all or a portion of the expenses incurred by a shareholder in,
connection with the proceedings, inciuding reasonable attorney’s Tees and the fees and
expenses of experts to be charged pro rata against the value of the shares which are the
subject of the proceedings.®

(&) Mergers & Consolidations with Overseas Companies
The first case on appraisal rights in a Cayman merger decided in the Grand Court was
In the Matter of Integra Group on 28 August 2015,

Integra traded on the London Stock Exchange (LSE) as aresult of an [POin February
2007 which was 10 times over-subscribed and resulted in a market caniatisation of
US$2.4bn or US$8.37 per share. As a result of various disposals and a sl;*n off by way
of dividend in specie the market capitalisation fell significantly and by December 2013
the average share price was around US$7.87 per share. -

In December 2013 the board of Integra received a privatisation proposal
(structured as a merger) led by management at a price of US$10.00 per share. The
board established a special committee of independent directors who engaged Deutsche
Bank which produced a faimess opinion. The merger consideration of US$10.00 per
share was a 45% premium to the average trading price of the GDR''s (¢ach representing
2 shares) during the 30 trading days prior to the announcement.

Companics Law, section 238(3).
¥ Ibid, section 238(M(a).

P Ibid, seclion 238(9)(h).

" thid, section 238(10).

® thid, section 238(11).

M Ibid, seclion 238(14).

¥ fbid, section 238(14).
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The merger was approved by around 80% of shareholders at the requisite EGM.
Three investment funds managed by East Capital International AB, which acquired a
stake of 17.3% in the IPO, exercised their right to have the fair value of their shares
appraised by the court.

The fair value deteemined by the Grand Court was US$11.70 per share, 17%
above the merger consideration. The total award, including interest, amounted to
approximately US$19.2m.

By direction of the court cach party nominated an expert witness on valuation
who was entitled to access to all the company’s books and records (via a data room
and meetings with management) and produced a report to the court. Thereafter a joint
report was prepared and also produced to the court,

The court referred to the definition of “fair value” in the International Valuation
Standards (20]3) published by the Taternational Valuation Standards Council in
the United Kingdom and rejected the accounting definition of “fair value” in the
International Financial Reperting Standards promulgated by the Infernational
Accounting Stondards Board.

Esseritially the court found that:

. sa dissentient shareholder is entitled to his proportionate share {without any
minority discount or increase in valuc as a result of the power of compuisory
acquisition) of the business valued as a going concern without taking into account
any enhancement in value (or reduction in value) as a result of the merger.”

The court acknowledged that the relevant measurement of value or the valuation model
will depend on the circumstances and may differ from case to case. In this case the court
recognised a market approach, an income appreach and a cost or assct based approach
(the latter being disregarded). The court indicated that it was not particularly helpful to
be given a range for the fair value (in this case a range of US$70m to USE100m was
presented on behalf of Integra). The court also held that:

“._itis open to the court to determine that the fair value is less than the merger

consideration in any particular case.”

In this particular case the shares were thinly traded and trading was dominated by a
small number of large state owned enterprises such that the court thought that a market
valuation and control premium based on the share price on the LSE was not necessarily
indicative of the fair value. Note that the liquidity of the shares was measured by
reference to: (i) the annual trading volume as a percentage of the free float, excluding
management and insiders (in 2014 Integra: 9%; CAT: 156%: EDC: 100%); (i) the
number of days the GDRs were not traded (in 2013 Integra: 112; CAT: 0; EDC: 0);
(iil) the median bid-ask spread on the LSE (in 2014 Integra: 7.3%; CAT: 0.8%; EDC:
0.4%); and (iv) the dollar value of the daily trading (Integra: US$59,000; CAT:
US$4.192m: EDC: US$9.653m; if the non-traded days are included, the average for
ntegra falls to US$29,000 over the 180 days prior (o the announcement). The shares
were therefore judged to be illiquid.

Instead the coust preferred to apply a weighled valuation model whereby the fair
value was determined by reference to a discounted cash flow model and the traded
share price (including by reference to the share prices and public financial/market
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In addition to the above documentation, CIM A requires that all operators who wish
to be appeinted to a licensed fund must also provide the following documents:

1. Personal questionnaire;

2. One financial reference from a financial institution at which the operator has
satisifactorily maintained an account for a minimum of 2 years;

3. Two character references, each from a person who is independent of and
without a vested interest, i the appointment of the operator, and who has
known the operator for a minimum of 3 years. The reference must address the
honesty, integrity and reputation of the operator, as well as their competence
and capability in fulfilling the proposed role; and

4. Police certificate or alfidavit of no convictions

CIMA states that it takes approximalely five business days to register a mutual fund and
four to six weeks to license a mutual fund once all the documentation has been received,

(h} Audited Accomnts and Annual Returns

The Mutual Funds Law requires an annual audit of the accounts of every regulated
mutual fund by an auditor approved by CIMA." The audited accounts niust be filed with
CIMA within six months of the end of the fund’s financial year, although CIMA may
allow an extension of time ™ An exempted fund is not required to file audited accounts-

CIMA may either absolutely or conditionally exempt a regulated mutual fund from
filing audited accounts in respect of a whole or a part of any financial year.> CIMA will
usually accept a first financial year of up to 18 months.

CIMA requires the filing of audited accounts in electronic format. While it is the
responsibility of the operator of a regulated mutual fund to submit audited accounts,
it is mandatory for the auditor in the Cayman Istands to attend to the filings throngh
submission on CIMA’s Regulatory Enhanced Electronic Forms Submission (PEEFS)
portal. In addition, the filing will also consist of a fund annual return {FARY which will
contain general, operating and financial information on the relevant funa; including,
changes in the net asset value over the reporting period, the total subscriptions and
redemptions, the total assets and the net asset allocations to various types of investments
(long-short equities, derivatives etc.), any performance or management fees paid, and
the names of service providers.

FILMA compiles the information gathered from the FARs and produced 4 report of
statistical information on an aggregated basis in the form of the Investments Statistical
Digest(ISD). The ISD does not disclose any information on individual regulated mutual
funds. By the second quarter of 2015, there were 11,061 Cayman Islands regulated
funds consisting of 7,795 registered funds, 2,773 master funds, 390 administered funds
and 103 licenced funds.? Based on the information in the latest available ISD, the most

Mutual Funds Law, section §(1).
2 {bid, section 8(2).

2 1hid, section 3{4),

2 CIMA 2015 Statistics.

MUTUAL FUNDS

common form of operating structure appears to be a master/fecder structure which
accounted for almost 50 percent of the funds, with a stand-alone structure constitution
28 percent. and a fund of fund structure constituting 23 percent of the fnds subject
1o regulation. Substantially, all fund managers and investment advisors for regulated
funds were located outside of the Cayman Islands with 28 percent of the managers
heing, not surprisingly located in New York followed by the United Kingdom which
accounted for 16 percent., Hong Kong only accounting for 3 percent and Japan and
Singapore accounting for 2 percent. each.”

(i} CIMA’s Supervisory Powers

CIMA is charged under the Mutuat Funds Law with administering the law and CIMA
has extensive powers in relation to any regulated mutual fund which:

{a) is oris likely to become unable to meet its obligations as they fall due;

(b}  iscarrying on or attempting to carry on business oris winding-up its business
wcluptarily in a manner that 1s prejudicial to its investors or creditors;

(¢) " in the case of a licenced mutual fund, is carrying on or atlempting to carry on
business without complying with any condition of its mutial fund licence;

(d)  the direction and management has not been conducted in a fit and proper
Imanner; or

{(¢)  aperson holding a position as a director, manager Or officer is not a fit and
proper person to hold the respective position.*

Such powers include cancelling any mutual fund licence, or any registration of an
administered fund, a registered fund or a master fund, or impasing conditions or forther
conditions on a mutual fund licence to amend or revoke those conditions; requiring
the substitution of any promoter or operator of a regulated mutual fund; appointing
a person to advise the fund on the proper conduct of its business after which advice
CIMA may require the fund to reorganise its affairs or wind-up.® CIMA may also
appoint a person to assume control of the affairs of the business of the fund.?® Any
person appointed to advise the fund on the proper conduct of its affairs or a person
assuming control of the affairs is appointed at the expense of the regulated mutual
fund. When assuming control of the affairs of the fund, such person will have all the
powers of necessary, to the exclusion of any operafor, 10 administer the affairs of a
mutual fund in the best interests of its investors and creditors including, if necessary, to
terminate the businass of the regulated mutnal fund.

CIMA may farther apply to the Grand Court for an arder to take such action as it
considers necessary to protect the interests of investors in and creditors of the fund®

2 2013 YSD.

2 Mulual Funds Law, section 30(1).
3 fhid, sections 30(3) and 30(11).
2% Ihid, section 30(3)(d).

2 Ihid, section 30(4).
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SECTION E: REFERENCES

22,

In respect of each person listed in questions D19, D20 and D21{a):

The following references are required to be submitted;

1} 2 character references;

ii) 1 reference verifying good financial standing; and

i) a police or other certificate satisfactory to the Authority certifying that
the person has not been convicted of a serious crime or any offence involving

dishonesty

SECTION F: FINANCIAL INFORMATION AND INSURANCE

INVESTMENT MANAGERS

24.

Audited Accounts

The following is required to be submitted:

23. | Financial Resources
1) Current liquid capital US$
2) Current Shareholders equity Uss

3) Issued and paid-up share capital US$

4) Amount and nature of loan capital ~ US$

5} Total assets US$

Where applicable, state how much of the capital of each subsidiary of the
applicant constitutes an asset of the applicant.

Subsidiary % of Subsidiary’s | Amount
Capital = Assetof | (US$)

applicant

1) in respect of the applicant-

(a) where the applicant has been established within 6 months of the date
of application and has not commenced operaiions:

i} astatement from a senior officer of the applicant confirming that
the applicant has net commenced trading since the date of
establishment and that no accounts have been produced or dividends
declared; and

il) an audited balance sheet, including the minimum financial
resources required under regulation 9 of the Securities Investment
Business (Financial Requirements and Standards) Regulations 2003, as
at a date not more than 31 days prior to the date of the application.

12) #or all other applicants:

{a} audited accounts® for the 2 financial years immed:iately preceding the
date of application o, if shorter, since the date of establishment; and

(b} the auditor s reports accompanying the audited accounts

1§ the audited accounts are for a period of less than 2 years, the applicant must
submit any interim financial statements produced subsequently, indicating whether
or not such staternents have been andited.

In respect of any corporate shareholders listed in question 21(2) and the corporate
sharcholder’s parent company, if any, annual accounts for the 2 years immediately
preceding the year of application.

25.

indicate below whether the applicant has cover or arrangements for cover in
respect of the following:

Cover Yes/No | If Yes, Limit | Name of Insurer

Professional indemnity

Directors and Officers

Business interruption

Other (please provide details below)

Where the applicant has subsidiaries, the aceounts of the applicant and its subsidiaries must be in consolidated

form, unless otherwise agreed by the Authority.

16%
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During the period of operation of a receivership order: (a) the functions and powers
of the directors of the SPC ceasce in tespect of the business of or attributable to, and
the segregated portfolio assets of or attributable to, the segregated portfolio in respect
of which the order was made; and (b) the receiver of the segregated portfolio will be
entitled to be present at all meetings of the SPC and to vote at such meetings as i the
person were a director of the SPC, in respect of the general assets of the company,
unless there are no creditors in respect of that segregated portfolio entitled to have
recourse to the company’s general assets.

The Grand Court may not discharge a receivership order unless it appears to
the Grand Court that the purpose for which the order was made has been achieved,
substantially achieved or is incapable of achievement.” Upon the Grand Court
discharging a receivership order in respect of a segregated portfolio of a SPC on
the ground that the purpose for which the order was made has been achisved or
substantially achicved, the Grand Court may direct that any payment made by the
receiver to any creditor of the company in respect of that segregated portfolic will be
deemed full satisfaction of the liabilities of the SPC to that creditor in respect of that
segregated portfolio, and the creditor’s claims against the compaay in respect of that
segregated portfolio will be thereby deemed extinguished ™

The remuneration of a receiver and any expenses property incurred by them will be
payable, in priority to all other claims, from the segregated portfolio assefs ateributable
to the segregated portfolio in respect of which the receiver was appointed but not from
any other assets of the SPC.#

The Cayman Islands Court of Appeal considered the winding-up of a SPC and
the appointment of receivers in ABC Company (SPC) v J & Co Lid (unrep., May
2012). Unlike the windirg-up of the SPC itself, in respect of any individual segregated
portfalios the only remedy available for shareholders or creditors is to petition the
Court to appoint a receiver on the grounds of insolvency. A receiver may not therefore
be appointed over a segregated portfolio on just and equitable grounds. This distincticn
was central to the decision of the Cayman Islands Court of Appeal in ABC Company
(SPC)vJ & Co Lid.

The Court of Appeal’s decision upheld the segregation of assets and liabusties of
ABC Company (SPC) {ABC) on the insolvency of one of its segregated porifolio, thus
confirming a tenet of the SPC structure, namely that the insolvency of one segregated
portfolio should not affect the other segregated portfolio(s) and lead to the winding-up
of a SPC.

The background o the case is that in 2008 ABC suspended the subscription and
redemption of shares of certain segregated porifolios investing in real estate {Real
Estate $Ps). The Real Estate SPs accounted for Jess than one third of the combined Net
Asset Value (NAY) of all the segregated portfolios of ABC.

The petitioner was a registered shareholder in one of the Real Estate SPs and whose
investment represented less than 1 percent of the Real Estate SPs’ combined NAVY. The
petitioner presented a winding-up petition for ABC on the grounds that the suspension

#  Companics Law, section 226(6).

+ Jhid, section 227(1).
+ Jbid, section 227(3).
¥ Ihid, section 228,

SEGREGATED PORTFOLIO COMPANIES

of the subscription and redemption of shares meant that ABC had “lost its substratnm”
and so it was just and equitable that ABC be wound up.

The petitioner relied upon Cayman Islands authorities® for the argument that an
open-ended fund which did not permit redemptions and which was unwifling to accept
subscriptions had lost its sabstratum as the purpose for which it was formed could no
longer be carried out. In addition, if by suspending redemptions in order o provide for
the order)y liguidation of the assets, it could be said in the context of an open-ended
corporate mutual fund that the circumstances are such that it has become impractical,
if pot impossible, to carry on investment business in accordance with the reasonable
expectation of the investors, then having lost its subsiratam, it would be just and
equitable for a winding up order to be made. In the Grand Court the judge reaffirmed
his judgment in Re Belmont that whenever it is proved a company established as an
open-ended mutual fund is no longer viable as such, for whatever reason, the Court
will ordinarily conclnde that it is just and equitable to make winding-up order.

The judge in the Grand Court, Justice Jopes, took the view that it was arguable the
Companies Law ¢onferred jurisdiction to make an arder the effect of which was to wind
up a segregeatad portfolio in circumstances where the court was satisified it had lost its
substratura aud ceased to operate as a viable economic entity on the following basis:

‘(a) -~ a reccivership under section 224(1} of the Companies Law in tespect
of an individual segregated portfolio on the just and equitable ground,
notwithstanding that the segregated portfolio is or is likely to become
insolvent; or

(b}  on a coniributory’s petition to wind-up the SPC, it would be open to the
coutt 1o conclude that it would be just and equitable to make a winding-
up order on the basis that some, but not all, of its segregated portfolios
have ceased to operate as viable enlities in accordance with the reasonable
expectations of the shareholders and thus, by way ol an alternative remedy
umder section 95(3) of the Companies Law, ‘achieve a result which is
equivalent to malking 4 winding up in respect of the portfolio in question”.”

On appeal, the petitioner accepted that it could only present a receivership crder under
section 225(1) of the Companies Law on the grounds set out in previcus section 224(1)
of the Companies Law are satisfied (i.e. insolvency of the relevant segregated portfolio,
not on any just and equitable basis). The petitioner also accepted that the Companies
Law did not permit the winding-up of an mdividual segregated portfolio.

On the question of whether there is a free-standing jurisdiction to wind-up
a segregated portfolio company under section 95(3) of the Companies Law, the
Court of Appeal concluded that, although an order may be made under that section
as an alternative te a winding-up order, there is no jurisdiction to make such
an order in circumstances in which the Court would, if the alternative were not
available, refuse to make a winding up order on the just and equitable ground.

% ncluding Re Befmont Asset Based Lending Lrd [2010] 1 CILR 83 and Re Heriot Aficun Trade Finance Fund Lid
{unrep.. 4 January 2011}
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(e} Dissolution

The death, bankruptcy or permanent incapacity of a limited partner shall not cause the -

dissolution of the limited partnership.?®
The dissolution of a limited partnership shall be dealt with by the general partmers,

unless the court orders otherwise and no payments of capital shall be paid to the fimited :

partners until such time as all creditors of the limited partnership have been paid in
full 2

Final dissolution of the limited partnership shall happen on the filing of a notice
of dissolution with the Registrar and publication thereof in the Cayman Islands
Government Gazelte

4. Exempted Limited Partnerships

(a} What is an Exempted Limited Parinership?

Similar to limited partnerships, the ELP Law provides that an exempted limited
partnership must consist of one or more general partners and one or more limited
partners, and that in the event that the assets of the exempted limited partnership are
inadequate, the general partners are liable for all debts and obligations of the exempted
limited partnership. Limited partners are not liable for the debts and obligations of the
exempted limited partnership, save to the extent that they may become liable where
they take part in the management of the exempted limited partnership or they receive
distributions of contributions in circumstance where the exempted limited partnership
is insolvent.*

Unlike limited partnerships, the ELP Law also provides that an exempted limited
partnership must not undertake business with the public in the Cayman Islands other
than as may be necessary for carrying on its business outside the Cayman Islands,

Aside from this limitation, there are no further restrictions on the type of lawfal
business that a Cayman Tslands exempted limited partnership may carry on. \An
exempled limited partnership may also carry on its business by electronic m=ans from
any place of business in the Cayman Islands or through an intemnet sesvice provider
located in the Cayman Islands,®

(b) Nature of General Partners and Limited Partners

Participation in an exempted limited partnership is not restricted to individuals and as
such a body corporale, with or without limited liability, and a partnership or limited
partaership may be a general or a limited partner.®® A general partner of an exempted
limited partnership may also be a limited partner of the exempted limited partnership.™

# Seclion 52(4) of the Parlnership Law.
# Section 54(6) of the Partnership Luw.
Section 52(6) of the Parlnership Law.
% Section 4(2} of the ELP Law,

2 Section 41} of the ELP Law.

' Bection 47 of the ELP Law,

* Section (3} of the ELP Law.

¥ Bection 4(2) of the ELP Law,

PARTNERSHIPS IN THE CAYMAN ISLANDS

While there is generally no requirement for the general partners or limited partners
to be resident, domiciled, established, incorporated or registered in the Cayman
Istands, at least one of the general partners must:

(i) if an individual, be resident in the Cayman Islands;

(i) if a company, be registered under the Cayman lIslands Companies Law or
registered as a foreign company pursuant to the Companies Law;

(iii) if a partnership, be registered in accordance with requirements of the ELP
Law; or

{iv) be a limited partnership or limited liability partnership established in
a jurisdiction outside of the Tslands and registered as a foreign himited
partnership under the ELP Law.*

(¢) Registration of an Exempted Limited Partnership

In order to recisier an exempted limited partnership in the Cayman Islands, the general
partner piast submit to the Registrar of Exempted Iimited Partnerships (the “ELP
Registrar’ ) a statement in terms of Section 9 of the ELP Eaw (the “Statement”) signed
by Or wa behalf of the general partner together with the required fee, setting out the
Tallowing:

(i) The name of the exempted limited partnership. Bvery cxempted lim-
ited partnership must have a name which includes the words “Limited
Partnership” or the letters “L.P.”". The use of certain words is restricted
and the ELP Registrar may decline to register a name which for any reason
is calculated or likely to mislead. An exempted limited partnership may
have an additional dual foreign name which either precedes or follows its
name:*’

(ii) The general nature of the business of the exempted limited partmership;
(ii1) The address of the registered office;

(iv) The term, if any, for which the exempted limited partnership is entered into
or, if for an unkimited duration, a staiement to that effect and the date of
commencement;

(v} The full name(s) and address{es} of the general partner(s) and, where the
general partner is (a) a corporation, a certificate of incorporation and a
certificate of good standing must be filed; (b) a partnership registered
under the Law, a certificate of registration and a certificate of good
standing must be filed; and (c) an individual, photographic evidence of
the general partner’s identity and evidence of his residential address must
be filed; and

- Section 4(4) of the ELP Law.
¥ Section 6(1) of the ELP Lasw.
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The principal features of a valid private and charitable trust will be outlined in turn,
paving the way for an understanding of how STAR trusts creatively combine aspects
of both.

(a) Private Trusts

A valid private trust under Cayman Islands law must satisfy the “three certainties” i.c.
of intention, subject-matter and objects and be validly constituted.

Certainty of intention is established by proving, to the usual civil standard, an
intention on the part of a person (who may be a settlor or the intended trustee) to create
a trust rather than some other obligation known to the law or, indeed, rather than no
obligation at all.

This requirement highlights a key point which is that establishing a trust necessarily
and most fundamentally entails the imposition or acceptance of an obligation. That
obligation is best understood as an equitable duty to account to some other or others
(the objects or beneficiaries of the trust) in respect of one’s ownership (legal or
equitable) of specific property (the trust fund).

Describing the obligation in this way immediately allows it to be distinguished
from similar institutions such as agency where, typically, although equitable duties
will be owed (by the agent) to another (the principal), they need not relate to specific
property and, even if in a particular case they do so, they will not crdinarily relate
to ownership of that property by the agent. Correspondingly, where title to specific
property is given to an “agent” subject to an equitable duty to account to another, then
that will necessarily involve a trust and the agent will be a trustee (perhaps amongst
other things) irrespective of the label applied to him in the transactional documents.

In the case where a trust is established by a settlor who gives property te another
to hold on trust, there is generally no room for doubt about subject-matter since, by
deflnition, the subject-matter of the trust obligation will be all and only the property
actually given to the trustee to be held on the terms of the trust.

Where, however, a trust is created by a persen declaring himself to be trustes of
his own property for the benefit of another, it must be ciear (i.e. certain) to which parts
of his patrimony the trust obligation is inteaded to apply: there must be torse kind of
identification or segregation, appropriate to the kind of property in quasdon, which
puts the matter beyond doubt. This requirement can be seen as flowing from the idea of
a trust as an obligation to deal with title to specific property for the benefit of another.
In paragraphs [12.076-12.080], the application of this rule to Cayman Islands shares
is exarmnined in partic:tar.

As regards certainty of objects, a distinction is drawn between fixed and
discretionary trusts. Where it is intended to confer a distributive discretion on a trustee
i.e, to decide upon the identity of recipients of benefit from the trust fund from among
a stated class, it must be possible to say in principle (i.e. of any given postulant) who
is within or without the class, even if it is not possible 10 name or list ail members of
the class.® This test applies also to powers Lo benefit persons, whether under trusts or
otherwise.” A trust for, or power to bencfit, employees of a named enterprise and their

S MePhail v Doulton [1971]) AC 424,
* Re Gulbenkion's sertlement [1970] AC 508,
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relatives and dependants will meet this requirement,’ as will a trust for the descendants
or issue of named persons or of persons identified by membership of a class which is
itself sufficiently certain.

Where, however, it is not intended to confer any such discretion, it must be possible
to name or list all persons who are to benefit under the trust.

In addition to meeting the certainty requircments, private trusts {as well as
charitable trusts) must be properly constituted. This is the requirement that title to
the trust property be vested, in the manner appropriate to the kind of property in
guestion, in the intended trustee at the outset. Where a person is declaring himself
trustee of his own property, this requirement cannot fail to be met. Where, however,
settlor and intended trustee are different persons, it is occasionally the case that, for
geod or bad reason, the intention to convey the property into the trustee’s name is
not carried into effect. In such cases, the trust is not constituted and the settlor may
deal with the property as his own even if he has (purported) solemnly to declare a
trust of it by deed. Further, a failed gift will not be construed as a declaration by the
would-be donar of himself as trustee (an aspect of the rule that equity does not assist
volunteess, ©

Where-a Cayman Islands trust is being established with a nominal amount of
initia! cash, it remains, perhaps surprisingly, a fairly common practice in the Cayman
Islands to attach a dollar note of the appropriate denomination to the original trust
instrument. There is, however, ne magic in that and it runs some risk that the two
may become detached such that the evidential purpese of proving that the trust was
properly constituied may be defeated or made more difficult. Perhaps more satistactory
nowadays is the creation and maintenance of a proper accounting record that funds
held by the trustee at bank, in its general trust account, are held as to a sum in the
amount of the initial fund to the (sub-)account of the trust in question. Since funds held
at bank are not tangible, there can be no going behind the accounting record which
should, therefore, be conclusive on the question of constitution: in an insolvency of the
trustee, for example, that will be all there is to go on.

{b) Charitable Trusts

Cayman Isfands law on charitable trusts is, broadly, that which obtained in England
and Wales prior to enactment of the Charities Act 1960, discounting the Recreational
Charities Act 1938, In other words, it remains an area of jurisprudence wholly based
on case law (save to the extent that ordinary trust and related regulatory legislation
applies to it).”

5 Re Baden (No 2} 19731 Ch 9.

5 Milroyv Lord (1862) 4 De GF & J 264, sce also T Cholthrain fnrernational SA v Pagareiri [20011 1 WLR 1 which

is u case cavering lie middle ground where a settlor was found o have made a deathbed gift on trust of shares to
an unincorporatod body of trustees of which he was one: he was held Hable o convey the shares into the names
of himself and his co-trustees joinily since: (i) the property in tis owncrship became subject to an enforceable
obligation in his hands as a matter of good conscience and (i) since the trust bound him, the other intended
trusiees could insisl on & conveyance into all the tustecs’ names.
Al time of going to press, a Non-Profit Organizations Bill is being promoted which, though not expanding the
concept of charity, would require registration of a subset of charities operaling in the Cayman Islands. The
measure is principally motivated by intemnational concems over money laundering and terrorist financing. It 1s
nol yet clear in what form. if any, it will reach the statute books.

12.015

12.016

12.017

12.018



