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Partial deduction

If a trust cannot deduct a tax loss because of a change in ownership in the loss yeg;
or because of abnormal trading in its units, it can generally deduct that part of the Jog
that is properly attributable to that part of the loss year occurting after the change i
ownership or abnormal trading, as appropriate, providing it satisfies the relevap
conditions (see above) for that part of the year (s 266-50; 266-95; 266-130; 266-17();
267-50).

[FTR §799-450ff
96-263 Fixed trusts

A fixed trust is a trust where all of the income and capital of the trust is the subjegt
of fixed entitlements (whether held by a natural person, company, trustec or partners in g
partnership) (Sch 2F s 272-65). Thus, a discretionary trust is not a fixed trust.

A beneficiary has a fixed entitlement to either income or capital of a trust wherg,
under the trust instrument, the beneficiary has a vested and indefeasible interest in a share
of the income or capital of the trust (s 272-5). The interest of a unitholder in a unit trugt
will not be taken to be defeasible only because units in a unit trust can be issued o
redeemed (at full value). The Commissioner has a discretion to determine that an interegt
of a beneficiary to income or capital that is not vested and indefeasible can be treated as
being vested and indefeasible. This discretion should be exercised only in the special
kinds of circumstances with which it was intended to deal (PS LA 2002/11). In one case
the interests of beneficiaries in a unit trust that was a managed investment scheme were
defeasible because of the power of the members (under the Corporations Act 2001) o
alter the constitution of the trust by special resolution (Colonial First State Investments),
Note that it was announced by the former government that a review was to be undertaken

with a view to achieving a more workable definition of a fixed trust. The presen. f
government has not indicated its position on this proposal.

Interposed enlities

A person will be taken to have a fixed entitlement to the income or cantial of a
company, partnership or trust if the person is indirectly entitled to the inconie or capital
through fixed entitlements in a chain of one or more interposed entities (s 272-20;
272-30). A person’s entitlement to the income or capital is determinea by multiplying the
entitlements of the person in each successive entity.

P Example ‘

Perkins Panes Pty Ltd has a 40% fixed entitlement to both the incomc and capital of a trust. Elizabeth
holds 60% of the shares in Perkins Panes Pty Ltd, all of which are of the same class. Her fixed
entitlement to the income of the frust is 60% x 40% = 24%. Elizabeth’s fixed entitlement to the capital
of the trust is worked out in the same way (ie also 24%), except that it is traced through her fixed
entitlement to the capital of Perkins Panes Pty Ltd.

Special tracing rules apply in relation to certain interposed entities, including mutual
companies, complying superannuation funds, complying ADFs, foreign superannuation
funds, government bodies, credit unions, non-profit sporting clubs and trade unions (§
272-25).

Types of fixed trust
There are five types of fixed trust for the purpose of the trust loss measures:
(1) afixed trust other than a widely held trust (an “‘ordinary fixed trust’”)

(2) an unlisted widely held trust — a widely held unit trust where the units are not
listed on an approved stock exchange (s 272-110)

(3) alisted widely held trust — a widely held unit trust where the units are listed on an
approved stock exchange (s 272-115)
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4) an unlisted very widely held trust — an unlisted widely held trust with at least
1,000 unitholders where the units carry the same rights (s 272-120), and

(5) 2 wholesale widely held trust — an unlisted widely held trust where at least 75% of

* the units in the trust are held by certain bodies (a listed widely held trust, an

unlisted very widely held trust, a life assurance company, a registered organisation,

a complying superannuation fund, a complying ADF or a PST), the initial amount

subscribed for units by each particular unitholder was at least $500,000 and all the
units carry the same rights (s 272-125).

An unlisted very widely held trust and a wholesale widely held trust must engage
only in investment or business activities that are conducted at arm’s length in accordance
with the trust instrument or deed and any prospectus of the trust.

A fixed trust is a “‘widely held unit trust’ if it is a unit trust and is not closely held
(s 272-105). A trust is “‘closely held’” if 20 or less individuals between them beneﬁplally
hold, directly or indirectly, 75% or more of the fixed entitlements to income or capital of
the trust (the ““20/75 rule’’). For these purposes, an individual and their relatives and
nominees are treated as being one individual. A trust is also a closely held trust where no
individual beneficially holds (or no individuals between them hold) entitlements to 75%
or more of the income or capital of the trust. Thus, a unit trust owned by a non-fixed trust
can qualifvias a closely held trust.

If the fixed entitlements to income and capital of a fixed trust (other than an ordinary
fixed wwust or a listed widely held trust) are all held, directly or indirectly, by one or more
tusiz of a higher Tevel, the subsidiary trust will be classified as a trust of the same kind as
4, highest level superimposed trust (s 272-127). The level of a trust is determined by the
tollowing order (lowest to highest): (a) unlisted widely held trust; (b) unlisted very
widely held trust; (¢) wholesale widely held trust; and (d) listed widely held trust.

A subsidiary that was collectively owned by two “‘listed widely held trusts’’ could

not obtain the benefit of the higher status as it was not wholly owned by each of the trusts
(ConnectEast, special leave to appeal to High Court refused).

[FTR §799-475]

96-264 Tests to be satisfied

The various tests that must be satisfied before a trust (other than an excepted trust)
can deduct a current year or prior year loss or a debt deduction (see the table at §6-262)
are summarised below. Those tests are set out in Sch 2F Div 269 (s 269-5 to 269-100).

50% stake test

A trust satisfies the 50% stake test if, at all relevant times during the test period (s
269-50 to 269-55):

@ the same individuals have fixed entitlements, directly or indirectly, to more than
50% of the income of the trust, and

® the same individuals have fixed entitlements, directly or indirectly, to more than
50% of the capital of the trust (these individuals need not be the same as those who
hold the fixed entitlements to income).

In the case of a widely held unit trust, the 50% stake test will be satisfied where it is
reasonable to assume that the requirements of the test are met.

P Example 1

The Murray Trust is an ordinary fixed trust that has a loss from Year 1. The trust seeks to deduct that
loss in Year 2. Throughout Year 1 and part of Year 2: (a) Ian and Valerie each have a 50% fixed
entitlement to income and a 30% fixed entitlement to capital on a winding-up; and (b) Robyn and Rune
each have a 20% fixed entitlement to capital on a winding-up.
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During Year 2, both [an and Valerie sell 60% of their fixed entitlements in the Murray Trust to Luc, Ag
a result, from the time of the sale, Tan and Valerie’s fixed entitlements to income and capital are each
reduced to 20% and 12% respectively, while Luc has a 60% fixed entitlement to income and a 36%
fixed entitlement to capital. Before the sale, Ian, Valerie, Robyn and Rune have, between them, 100% of
the fixed entitlements to income and capital. After the sale, they have, between them, a fixed entitlemeng
to income of 40% and a fixed entitlement to capital of 64%.

As the original owners of more than 50% of the fixed entitlements have not held more than 50% of the
fixed entitlements to income of the Murray Trust throughout the test period, the trust fails the 50% stake
test and the loss is not deductible.

Same business test

The same business test is satisfied in respect of a listed widely held trust if (s
269-100):

3

® af all times in the period being considered (the “‘same business test period’”), the
trust carries on the same business it carried on immediately before the start of that
period (the ““test time™”)

@ at any time in the same business test period, the trust does not derive assessable
income from a business of a kind it did not carry on before the test time or from a
business transaction of a kind it had not entered into before the test time

@ before the test time, the trust does not start to carry on a business it had not
previously carried on or enter into a business transaction of a kind it had not
previously entered into, for the purpose (whether or not there are other purposes) of
satisfying the same business test, and

@ where the trust is seeking to deduct a current year loss, it does not, at any time in
the same business test period, incur expenditure in carrying on a business of a kind
that it did not carry on before the test time or incur expenditure as a result of4
business transaction of a kind it had not entered into before the test time (this
condition does not apply in relation to prior year losses and debt deductions).

Pattern of distributions test

The pattern of distributions test (which applies to non-fixed trusis only) is satisfied
if, within two months of the end of the income year (s 269-60 to 265-55): ‘

@ the trust has distributed, directly or indirectly, more than 59% of every “‘test year
distribution™ of income to the same individuals for their own benefit (ie otherwise
than in the capacity of a trustee), and

@ the trust has distributed, directly or indirectly, more than 50% of every ‘‘test year
distribution” of capital to the same individuals for their own benefit (those
individuals need not be the same as those to whom income is distributed).

The test is not relevant if the trust has not made relevant distributions.

The various ways income or capital may be “‘distributed’” are covered in Sch 2F
Subdiv 272-B (s 272-45 to 272-63). **Distribution’” includes paying or crediting money
(including loans), reinvesting money, transferring property, allowing the use of property,
dealing with money or property on behalf of a person or as the person directs, applying
money or property for the benefit of a person and extinguishing, releasing or waiving a
debt or other liability (but only to the extent that the amount or value exceeds any
consideration given in return for the loan, payment, etc) (s 272-60). The “‘distribution”
must be to a person in the capacity of a beneficiary of the trust (ID 2012/12),

96-264

TRUSTEES, ETC © Trust Losses 239

p- Example 2

A trustee provides a beneficiary with a $1,000 interest-free loan repayable in five years. A comparable
loan from a financial institution would attract a 10% interest rate and would be repayable in equal
instalments. If the annual interest rate is 10%, the present valuc of $1,000 repayable in tfive years is
$620. The benefit provided to the beneficiary is $1,000 — $620 = $380. That amount will be taken to be
4 distribution of income.

A distribution will also be taken to have been made to an individual where the
distribution is made to a chain of interposed entities and one of the interposed entities
distributes an amount to the individual (s 272-63). The amount !ndlrectly distributed b_y a
trust to an individual is determined by 1'efe.ren_ce to whqt is fair and reasonable, having
regard to the actual distributions by each entity in the chain.

A ““test year distribution” of income or capital is the total of all distributions of
income or capital in a relevant period (generally an income year) made by the trust, but
excluding income years beginning more than six years before the start of the income year
in which the trust seeks to deduct the prior year loss or debt deduction (s 269-65). A
ssrelevant period’’ is:

@ the end year, ie the income year being examined and the two months after the end
of the veal

o the Gtart year, ie the earliest of: (a) the income year in which the trust distributed
inoyme that is before the loss year but closest to the loss year; (b) the loss year if
e trust distributed income in that year; and (¢) the income year in which the trust
distributed income that is not before the loss year but is closest to the loss year, and

@ each intervening year between the start year and the end year.

There are anti-avoidance arrangements designed to ensure that persons do not enter
into arrangements that ensure the pattern of distributions test is satistied.

Control test

The control test requires that no group (ie a person and their associates, whether
alone or together) begin to control the non-fixed trust, whether directly or indirectly, in
the test period (§6-262). A group is taken to control a non-fixed trust if (s 269-95):

® the group has the power to obtain, or is capable under a scheme of obtaining, the
benefit of the income or capital of the trust (eg by ensuring the exercise of a trustee
discretion in their favour)

® the group is able to control, directly or indirectly, or is capable under a scheme of
obtaining control of, the application of the income or capital of the trust

® the trustee is accustomed, is under an obligation or might reasonably be expected,
to act in accordance with the directions or wishes of the group

® the group is able to remove or appoint the trustee or any of the trustees, or

® the group gains fixed entitlements to more than 50% of the income or capital of the
trust.

Control of the trust is deemed not to change where a member of the controlling
group dies, separates from their spouse (including a de facto spouse) or becomes
incapacitated (ie mentally or physically disabled to an extent that the person can no
longer control the trust), provided the other members of the controlling group remain the
same (apart from any relatives of the deceased, separated or incapacitated person) and
there are no changes in the beneficiaries of the trust (apart from any relatives of the
deceased, separated or incapacitated person). See, for example, ID 2007/59.
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The Commissioner is given the discretion to treat a group as not beginning to contro]
a trust where, having regard to all the circumstances, it is reasonable to do so (eg where g
trustee retires but the beneficiaries do not change).

[FTR §799-695 —9799-7] 0
96-265 Current year net income/loss

If a fixed or non-fixed trust (other than an excepted trust) does not pass the current
year loss tests (see the table at §6-262), it must work out its net income and tax loss in g
special way (Sch 2F Div 268: s 268-10 to 268-85).

(1) The trust’s income year is divided into periods on the basis of when a specified
event (eg a change in ownership or control) occurs. The events that result in the end of 3
period are summarised in the table below.

Current year losses: division of income year into periods

Events that result in the end of a period j

Fixed trust other than widely held unit Failure of 50% stake test
trust Failure of alternate test

Unlisted widely held trust Failure of 50% stake test
(50% stake tested on abnormal trading)

Type of trust

Listed widely held trust Failure of 50% stake test (unless the same business

test is satisfied)

(50% stake tested on abnormal trading)
Failure of 50% stake test

(50% stake tested on abnormal trading)
Failure of 50% stake test

(50% stake tested on abnormal trading)

Unlisted very widely held trust

Wholesale widely held trust

Non-fixed trust Failure of 50% stake test

Failure of continuity of control fes

(2) Assessable income and deductions are allocated, where possible, to particular
periods and a notional net income or notional loss is calculated for each period as if it
were an income year, If there is no notional loss in any of the periods, the net income of
the trust is calculated in the normal way. A notional loss incurred in the last period of an
income year may be carried forward to a later year.

(3) The net income (if any) and tax loss is calculated, taking into account the
notional net income and notional loss for each period and any income or deductions that
cannot be allocated to particular periods.

There are special rules for calculating the trust’s general domestic losses and film
losses.

P> Example
The Helm Trust’s income year is divided into two periods with notional net income and notional losses
as follows:
Period 1 notional net income $30,000
Period 2 notional loss $25,000
916-265
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(1) Caleulation of net income
$30,000  total notional net income
+ 1,000 full year amount (share of net income of trust estate)
31,000
—~ 1,200 full year deductions (bad debts)
29,800
25 100 other full year deductions (gifts)
— 1,200 (tax losses of earlier income years)
$28,500  net income

The amount remaining ($28,500) is the trust’s net income for the year. It is asscssable under Pt III Div 6
(96-060).

(2) Calculation of fax loss
$25,000  notional loss
— 3,200  netexempt income
$21.800  tax loss

The amovnt remaining ($21,800) is the trust’s tax loss for the year. It can be carried forward for
deductiom in a later year.

Abnormai irading

There are two methods to determine whether there is abnormal trading (Sch 2F
¢obliv 269-B: s 269-10 to 269-49). ““Trading”” means an issue, redemption or transfer
of, or other dealing in, the trust’s units.

(1) A number of factors are weighed to determine whether the trading is, on balance,
abnormal. The factors include:

(a) the timing of the trading when compared with the normal timing for trading in
units of the trust

(b) the number of units traded by comparison with the normal number of units
traded

(¢) any connection between the trading and any other trading in units in the trust,
and

(d) any connection between the trading and a tax loss or other deduction of the
trust.

(2) Abnormal trading (other than in the case of a wholesale widely held trust) will
automatically be taken to have occurred where:

(a) the trading is part of an acquisition of the trust or a merger with another trust
(but only if the trustee knows or reasonably suspects this to be the case)

(b) 5% or more of the units in the trust are traded in one transaction

(¢) a person and/or associates of the person have acquired and/or redeemed 5% or
more of the units in the trust in two or more transactions (but only if the trustee
knows or reasonably suspects that the acquisitions or redemptions have
occurred and that they would not have been made if the trust did not have a tax
loss or other deductions), or

(d) more than 20% of the units in the irust on issue at the end of any 60-day period
are traded during that period (eg if ownership of more than 20% of the units
changes in a 60-day period or if units are issued to new unitholders and, at the
end of a 60-day period, they have more than 20% of the issued units).
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Tn the case of a wholesale widely held trust, abnormal trading occurs where: (a)
there is abnormal trading on balance (ie (1) above); (b) there is a merger or acquisition, or
suspected merger or acquisition, of the trust (ie (2)(a) above); or (c) the trustee knows or
reasonably suspects that the persons that held more than 50% of the units in the trust at
the beginning of the period did not hold more than 50% of the units at the end of that
period.

There are also special abnormal trading rules for a unit trust that is a subsidiary of
another unit trust.

[FTR 9799-545, 9799-645 —§799-680, 1799-702]

96-266 Family trusts

The trust loss measures, other than the income injection test (§6-267), do not prevent
a family trust from deducting current year or prior year losses or debt deductions,
provided the trust is a family trust at all times in the relevant test period (Sch 2F Subdiy
272-D: 5 272-75 to 272-95).

Family trust election

A trust is a family trust where the trustee has made a family trust election. A trust
cannot make a family trust election unless it passes the family control test (see below).
The election must be in writing and in the approved form (s 272-80(2)).

A trustee can make a family trust election at any time in relation to an earlier income
year, rather than having to include it in the tax return for the year in which the election is
made. This option is only available if at all times from the beginning of the specified
income year until 30 June of the income year before the one in which the election is
made:

@ the trust passes the family control test (see below), and

® any conferral of present entitlement or any actual distributions of income or ciapial
of the trust made by the trustee during that period have been made to the individual
specified in the election or to members of that individual’s family group.

The election must specify an individval as the individual whose ‘*faiily group”
(see below) is the subject of the election. It should also include. wthar information
required by the Commissioner, such as the name and address of the trust and the
beneficiaries (s 272-80(3)). The Commissioner’s view is that the, individual who 18
specified must be alive at the time the election is made (IL 2014/3). The specified
individual does not, however, need to be alive when an inte;nosed entity election (see
below) is made.

A family trust election generally cannot be revoked or varied, except in limited
circumstances (s 272-80(5)).

Revocation of election

A fixed trust may revoke an election if some or all of the interests in the trust are

disposed of to non-family members ot if any of the persons holding the fixed entitlements
cease to be family members (s 272-80(6)). However, where an election was revoked
under this provision, the Commissioner determined that the trustee could not make a
further election as s 272-80(11) provides that no more than one election can be made in
relation to a trust (ID 2008/73).

In addition, for the 2007/08 and later income years, the rules were relaxed to allow
an election to be revoked unless:

@ tax losses have been recouped by the trust or another entity during a specified
period where the losses could not have been recouped if the election had not been 10
force, or
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e bad debt deductions or franking credits have been claimed during that period where
the claim could not have been made if the election had not been in force (s
272-80(6A)).

Variation of test individual

In 2007, amendments were made to allow the test individual specified in the family
trust election to be varied, once only, where:

e the new test individual was a member of the original test individual’s family at the
election commencement time, and

e no conferrals of present entitlement to, or distributions of income or capital of, the
trust (or an entity for which an interposed entity election has been made) have been
made outside the new test individual’s group during the period in which the election
has been in force (s 272-80(5A)).

In addition, the test individual may be varied if, as a result of an obligation arising
from a marriage breakdown, control of the trust passes to the new test individual or a
oup comprising the new individual and the members of that individual’s family (s
272-80(5C)).
Family groxi
The family group of the individual specified in a family trust election consists of (s
272-21).

« members of the individual’s family, ie the individual’s spouse (715-030), a child,
grandchild, parent, grandparent, brother, sister, nephew or niece of the individual or
of the individual’s spouse, and the spouse of such a child, grandchild, parent,
grandparent, brother, sister, nephew or niece. In 2007, the definition of ‘‘family”’
was broadened to include lineal descendants of a nephew, niece or child of the
individual or the individual’s spouse. A person does not cease to be a family
member merely because of the death of another family member (s 272-95)

® a person who was a spouse of the individual or of a member of his or her family
(see above) before a breakdown in the marriage or relationship (including where the
petson is now the spouse of a person who is not within the individual’s family)

® a person who was the spouse of the individual or a member of his or her family
immediately before the death of the individual or the family member and who is
now the spouse of a persen who is not a member of the individual’s family

® a person who was a child of a spouse of the individual or a member of his or her
family before a breakdown of the marriage or relationship of the individual or
family member

@ the trust covered by the family trust election
® atrust with the same primary individual specified in its family trust election

L ](J:()mpanies, trusts and partnerships covered by an interposed entity election (see
elow)

® companies, partnerships and trusts where family members and/or family trusts of
those individuals have fixed entitlements to all of the income and capital of the
company, partnership and trust

certain funds, authorities or institutions in Australia to whom tax-deductible gifts
may be made

certain tax exempt bodies
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gustainable Rural Water Use and Infrastructure Program payment derived that is

’ ﬁon_assessable, non-exempt under s 59-63.
[FITR §154-560]

470 Exempt oy loss-denying transactions

easés sot used for income-producing purposes
loss a lessee makes from the expiry, surrender, forfeiture or assignment of

i L cap'lt?ﬂ  Sur I .
b except one granted for 99 years or more) 1§ distegarded if the lessee did not use

fhff::é solely or mainly for income-producing purposes (s 118-40).
atatitle conversions
[fa taxpayer owns land on which there is
- its and each unit is transferred to the entity having the r
be'fﬂfethe subdivision, a capital gain or loss made by the taxpayer
amits 8 disregarded (s 1 18-42).
[y such situations, a roll-over is also available for the occupiers of the building in
<elion to the change i the nature of their rights of occupation (f12-320).
Mining rights of genuine prospectors
loss from the sale, transfer or assignment of rights to mine in
f the income from the sale, transfer or
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A capital -gain or
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Foraig, carrency hedging contracts
A capital gain or loss from a hedging contract entered into solely to reduce the risk
of financial loss from currency exchange rate fluctuations is disregarded (s 118-55).

Gifts of property

A capital gain or loss from a testamentary gift of property is disregarded (s 118-60)
i it atises from a testamentary gift that would have been deductible under s 30-15
(716-942) if it had not been a testamentary gift. As an anti-avoidance measure, if a
festamentary gift is reacquired for less than market value by either the estate of the

deceased person or an associate of the deceased person’s estate, the rules relating to the

effect of death on CGT assets will apply (§12-580).
Relationship breakdown settlements

Capital gains and losses arising

generally disregarded.
A capital gain or loss that is made as a result of CGT event C2 happening to a right

(f11-270) is disregarded if:
® that gain or loss is made in relation to a right that directly relates to the breakdown

of a relationship between Spouses, and

® at the time of the trigger event, the spouses involved are separated and there is no
reasonable likelihood of cohabitation being resumed (s 118-75).
See §14-270 for the definition of a ‘‘spouse’’, which includes same-sex couples.

Native title and rights to native title benefits
r an indigenous person or an

. A capital gain or loss made by a taxpayer that is eithe
indigenous holding entity is disregarded where the gain or loss happens in relation to @
ded with a native title benefit,

from relationship breakdown seitlements are

QGT asset that is either a native title or the right to be provi
and the gain or loss happens because of one of the following:

® the taxpayer transfers the CGT asset to one or m
indigenous persons or indigenous holding entities

® the taxpayer creates a trust that is an indigenous holding entity,

ore entities that are either
over the CGT asset

11-670
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® the taxpayer’s ownership of the CGT asset ends (eg by cancellation or SUTTengy
resulting in CGT event C2 happening in relation to the CGT asset (s 1 18-77), eﬂi;
Other exemptions '
An exemption may also apply in relation to foreign branch gains and losseg o
companies (21-098), external territories (Y[10-640), securities lending arrangem:
(112-430), ETPs (Y14-000), life insurance companies (93-480), demu‘fualisaﬁoﬁ%‘;
insurance companies (12-650), offshore banking units (421-080), cancellation and by,
back of shares (f3-160, 93-170), superannuation and related businesses (\]‘13_13—0’.
calculating the attributable income of a CFC (921-200), assets transferred '
consideration to a special disability trust or a trust that becomes a special disabilify g
as soon as practicable after transfer (s 118-85) and a capital gain or loss made fmm‘
registered emissions unit or a right to receive an Australian carbon credit unit (s 11&].5,;‘_.-;

[FITR Y154-575 1545l

for .

11-675 Earnout arrangements

The CGT consequences arising from an earnout arrangement are in the Process gf
change. Changes to the law were first announced on 12 May 2010 in the 2010/11 Fedep
Budget to provide for look-through CGT treatment. While look-through treatment jg st
proposed, the implementation method has changed with effect from 24 April 2015, Tht
current law, the proposed look-through treatment and the protection available i
arrangements entered into prior to 24 April 2015 are outlined below.

Current law

Under an earnout arrangement, the capital proceeds from the sale of a CGT assel
include a right to an amount calculated by reference to the earnings generated by the asa
for a defined period following the sale. Pursuant to the existing law such an earnout g
is treated as a separate CGT asset received in terms of s 116-20). ;

Under a standard earnout arrangement, the seller’s capital proceeds inclua ¢
market value of the earnout right worked out at the time of the CGT event. Unoa fhy
subsequent expiry or satisfaction of the right, CGT event C2 (11-270) happns when
right ends. Under a reverse earnout arrangement, the eamout right is the bu /ec’s right toa.
post-sale payment. In that case, the seller’s capital proceeds from the CST event excluk
so much of the payment as is reasonably attributable to the granting of the right, Ifm
amount becomes payable in respect of the right, CGT event C2 heprens and the buyers
capital proceeds from the CGT event will generally be the anioust payable by the sellr
under the arrangement (Draft TR 2007/D10).

Proposed law

With effect from 24 April 2015 (41-300), it is proposed that look-through cor
treatment will apply to a ““look-through earnout right’* by:

® disregarding any capital gain or loss relating to the creation of the right

@ for the buyer — treating financial benefits provided (or received) under the righta®
forming part of (or reducing) the cost base of the business asset acquired (11-570)

® for the seller — treating financial benefits received (or provided) under the right#
increasing (or decreasing) the capital proceeds of the business asset sold (11-310)

For these purposes, a “‘financial benefit’”” means anything of economic value ai
includes property and services (s 974-160).

A taxpayer disregards the capital gain or loss relating to the creation of the zigh
arising from:

® CGT event C2 (§11-270) in relation to a right received, or
® CGT event DI (]11-280) for a right created in another entity (proposed s 118-575F

..

111-675
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A right will be a ‘‘look-through earnout right’” where the following conditions are

isfied: ) )
sdl he right is a right to future financial benefits that are not reasonably ascertainable

(@) af the time the right is created

(b)
©

d) :
-(- all of the financial benefits that can be provided under the right must be provided no
© jater than five years after the end of the income year of the CGT event

the right is created under an arrangement that involves the disposal ol a CGT asset
the disposal causes CGT event Al to happen
just before the CGT event, the CGT asset was an ““active asset”’ of the seller

f) the financial benefits are contingent on the performance of the CGT asset or a
¢ business that the CGT asset is expected to be an active asset for the period of the

right

(g) the value of the financial benefits reasonably relate to the economic performance,
and

(h) the parties to-the arrangement are dealing at arm’s length (proposed s 118-565(1)).

The five-y=2or requirement in (e) will be treated as having never been Satisﬁe(_i where
he arrangeruent includes an option to extend or renew that arrangement, the parties vary
the arrang=ment or the parties enter into another arrangement over the CGT asset so that
aparty «oud receive financial benefits over a period ending later than five years after the
end o1 tie income year in which the CGT event happens (proposed s 118-365(2)).

A CGT asset owned by an entity will be an active asset for the purposes of
sequirement (d) where it meets the definition in s 152-40 (§7-145) or it satisfies all of the
following:

@ isa share in an Australian company or an interest in a resident trust

o the holder of the share or interest is either (i) an individual that is a CGT concession
stakeholder (7-156) of the company or trust or (ii) not an individual but has a small
business participation percentage (§7-156) in the company or trust of at least 20%

® the company or trust is carrying on a business and has carried it on since the start of
the prior income year

® in the prior income year the assessable income of the company or trust was more
than nil and at least 80% of it was from the carrying on of a business or businesses
and was not from an asset used to derive interest, annuities, rent, royalties or
foreign exchange gains (proposed s 118-570).

A look-through right also includes a right to receive future financial benefits that are
for ending such a defined look-through right, provided the arrangement does not result in
abreach of the five-year limitation (proposed s 118-565(3)).

Temporarily disregard capital loss

Where a taxpayer makes a capital loss from disposing of a CGT asset which may be
teduced as a result of the receiving financial benefits under a look-through earnout right,
d portion of the capital loss must be temporarily disregarded. The portion of the capital
10ss that is temporarily disregarded is:

® where the maximum financial benefits cannot exceed a certain maximum amount
— 50 much of the capital loss that equals that maximum amount

® otherwise — the whole capital loss.

The capital loss is only disregarded until and to the extent that the loss becomes
feasonably certain (proposed s 118-580).

111-675




582

Australian Master Tax Gl

CGT small business concessions

The CGT small business concessions are proposed to be amended to ensure that fh,
effectively apply to the sale of assets involving a look-through eamoyt i y
Amendments will extend the time to choose to apply the concessions, where necesgn,
including extending the replacement asset period. The CGT small business COnCeSSiun;
are detailed from 7-145. The provisions will also extend the time t0 g
superannuation contributions pursuant to the CGT cap (13-780). ]

Transitional Rules

Prior to 23 April 2015, the proposed changes to earnout arrangements were differey
(see the 2014 Australian Master Tax Guide (55th Edition)). While the law was Propogs
to apply from the date of assent, transitional rules were announced that would affgy
taxpayers to apply the proposed rules from 12 May 2010 for sellers and from 17 Octobe
2007 for buyers. As the originally proposed measures will not proceed, taxpayers will
receive protection from the Commissioner amending their assessments where the relevay

CGT event occurred prior to 23 April 2015 and it included the taxpayer’s reasonahle
anticipation of the changes. '

711-680 Taxpayers exempt from CGT

If the income of a taxpayer for an income year is exempt, any capital gains are alsg
exempt. A capital loss made by an entity is disregarded if it was an exempt entity g g,
time that it made the Joss despite not being an exempt entity at all times during the year(s
118-70). Exempt entities are detailed in f10-604, which include entities exenpt from

taxation pursuant to Div 50 such as charitable, educational, scientific or religions
institutions.

All income of constitutionally protected funds is exempt (Y13-300).
[FITR 157513

711-690 General relief from double taxation

A capital gain is reduced if, because of the CGT event giving rise i it, a tay
provision (other than a CGT provision) includes an amount in the taxpaser’s assessable
income (including an ETP) or exempt income or, if the taxpayer 1: 4 partner ing
partnership, in the assessable or exempt income of the partnerstip (s 118-20). This
reduction will also apply where there is a discharge of a debt that arose from the
provision of services and the income from those services was treviously included in the
taxpayer’s assessable or exempt income (ID 2008/110). Auy capital gain that a non-
participating shareholder makes from the receipt of a retail premium is reduced to the
extent that the amount is otherwise included in assessable income or is non-assessable
non-exempt income (TR 2012/1). A capital gain is also reduced if an amount s
specifically treated as being neither assessable nor exempt, eg ITAA36 s 121EG, which
deals with offshore banking units (§21-080). The capital gain is reduced to zero if it i§ not
more than the assessable amount included in the taxpayer’s income because of the nom
CGT provision. However, a capital gain cannot be reduced below nil so as to created

capital loss. If the capital gain is more than that assessable amount, it is reduced by tha
assessable amount.

However, a capital gain is not reduced if an amount is included in assessable incomé
because of a balancing adjustment. The capital gain is also not reduced in some
circumstances where an amount is included in non-assessable non-exempt income undef
ITAA36 s former 23AJ; TTAA97 s 768-5 (about exempting certain non-portfolio
dividends paid by foreign residents: 921-095).

This rule against double taxation does not apply to an amount under a shate buy-
back that is taken to be a dividend (3-170) nor to an assessable imputation gross-up
amount attached to a franked distribution (Y4-800).

111-680
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i ident (13-270)
also apply to a superannuation fund that becomes a resider
. rgrlizomply}fgy(ﬂBQOO) if the asset’s market value was taken into account
t the net previous income of the fund.

gpeci
becomes n

ich i der another provision of
ensure that an amount which is taxed unc
L’F?A% or which is specifically granted concessional tax treatment under
is not inappropriately taxed under the CGT provisions.

These T
AA97 ot

an othet prOViSiona

’ ught a vacant block of land with the intention of building a factory on it and then selling it at a

MiaﬁCtD hbfloiaCO is not carrying on a business of dealing in land and the land 1s not trading stock. Any
plr’gﬁ{arising from the venture is assessable as ordinary income.
p!
o $600,000
Proceeds OF SALE i T
Less: COStOTTANG ooriipriii s ) B

Cost 0F CONSITUCLION, BEC vvrvierceee et e 223,200

Holding and fINancing COSLS ..o i

10,000 440,000

TRCIAEIAL COSES  .ovieitiiiieeieiiiti i emr s ies e et ; e
ASSESSABLT DEOTIE oo s :
Unreducea capital gain 00000
.;apit“]procesds Lo
(0st aSE (IHAEXEA) .orovuieeririsiresers e

$120,000

The capital gain of $120,000 is reduced by the amount as_sessab]e as ordinary income. As the amount
assessable as ordinary income is $160,000, the capital gain is reduced to nil.

[FITR 9154-530 —§154-338]

111-700 Other CGT anti-overlap provisions

In addition to general relief from double taxation, a number of otherd spec%f‘lc
exemptions ensure that there is no overlap of taxation in relation to CGT and specific

provisions dealing with a particular area.

Carried interests

A venture capital manager’s entitlement to receive payment of a cartied intere(s; that
is CGT event K9 (111-350) is taxed as a capital gain. 'Thel carried interest is not o? ml?r?if
income of the venture capital manager and a deduction is not allowable to the limite

partnership for the payment (s 118-21).
Depreciating asset exemptions

A capital gain or loss may be disregarded if it arises from a CGT e\{egn; ‘(ltha; 11185: ?;sgr:
balancing adjustment event) that happens to a depreciating asset (s 1 CG% e g
exceptions to this rule where the capital gain or loss arises under (]ejvl B
(§11-340) and K7 (§11-350), or where the CGT event is not equivalent to a t.a a alsg
adjustment event, eg where rights are created over a depreciating asset. Eécceg?blloni =
apply to various primary production assets for which amounts are de4 (;ICG i lzndcare
Subdiv 40-F (water facilities, horticultural planlts and grapevines) or 40- %7 e
operations, electricity connections and telephone lines). For further details, see 917-670.

Trading stock exemption

A capital gain or loss from trading stock is disregarded (s 118-25? 5119—15;0).](12
capital gain or [oss is also disregarded if the taxpayer starts holding as trading (si ?lcfhe
CGT asset it already owns but did not previously hold as trading stock, provide

911-700
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taxpayer elects for the asset to be treated as having been sold for its cost. If, jp o
circumstances, the taxpayer elects to treat the asset as being sold for market valye Q
event K4 (11-350) happens. g

To ensure that CGT is the primary taxing code for complying superannuation .,
“‘eligible assets’’ acquired by a complying superannuation on or after 10 May 20,
excluded from being trading stock (s 70-10(2); 913-130). Eligible assets are pripgu
shares, units in a trust and land (s 275-105; 912-660). '
Taxation of financial arrangements

Generally, a capital gain or loss a taxpayer makes from a CGT asset, in creggjp,.
CGT asset or from the discharge of a liability will be disregarded if it was part of g [
230 financial arrangement (923-020) and there is an assessable gain or deductib{-éﬁi
pursuant to Div 230 (s 118-27). The capital gain or loss will not be disregarded whege: -

@ the financial arrangement is a hedging financial arrangement and the gajyje
arising on the arrangement is treated as a capital gain/loss i

® aloss of a capital nature arises on ceasing to have a financial arrangement

® the capital gain or loss is not assessable/deductible under Div 230 (s 118-.27(
(3))- '
Film copyright exemption \

A capital gain or loss from a CGT event relating to an interest in the copyright ﬂﬁ‘ﬂJ
film is disregarded if an amount is assessable under ITAA36 s 26AG because of the Cen'
event (s 118-30). i

R&D exemption

A capital gain or loss from a CGT event is disregarded purposes if an amoun‘rjg.;
assessable under specified R&D provisions because of that CGT event (s 118-35).

[FITR 154-539 — 9. 94 553
i
Main Residence Exemption |

§11-730 Basic concepts of main residence exemption J

A capital gain or loss from a dwelling is disregarded if the taxpayer is an individul
the dwelling was the taxpayer’s main residence throughout the ownership period and i
interest did not pass to the taxpayer as a beneficiary in, or as the-tiustee of, the estateof&
deceased person (s 118-110).

If those conditions are satisfied, a taxpayer cannot choose not to apply the mil
residence exemption, eg where a capital loss was made (ID 2003/257). However
capital gain or loss may still arise if the dwelling was also used for income-producl
purposes (411-760). A separate rule applies for beneficiaries and trustees of dec
estates (J11-770).

3
The main residence exemption also applies to a residence that is owned by a spéﬁfai
disability trust (J6-230) and used by the relevant beneficiary as their main residence(
118-218).

Scope of exemption i1

For the purpose of the main residence exemption, a dwelling includes a unit 0t
accommodation that is a building, or is contained in a building, and consists wholly &
mainly of residential accommodation, a unit of accommodation that is a caaViy
houseboat or other mobile home, and any land immediately under the ui J
accommodation (s 118-115). A dwelling can include more than one umt 8
accommodation, provided those units are used together as one place of residence 0F
abode (TD 1999/69).

111-730
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s
Factors that are taken into account in deciding if a dwelling is a taxpayer’s main
Tl
sidence ineude:

(0 the length of time the taxpayer has lived in the dwelling
1

i) the place © ; :
) whether the taxpayer’s personal belongings have been moved into the dwelling
(iti)
(iv) the?
(v) the taxpayer’s address on the electoral roll

f residence of the taxpayer’s family

ddress to which the taxpayer’s mail is delivered

o) the connection of services such as telephone, gas and electricity, and
AL

yii) the taxpayer’s intention in occupying the dwelling.
N fn addition, it is relevant whether the taxpayer freely chooses or is obliged to spend
{ime at one residence or another (Case 26/93).

A dwelling can only be the main_residence of the taxpayer if the taxpayer actually
i the dwelling. The mere intention of a taxpayer to occupy the dwelling as a main
qc{zﬁ?nce is insufficient to obtain the exemption (Couch). A taxpayer who did not reside
r_%lﬂ?e property is 10t able to claim the main residence exemption even if the property
?::Ias the co-ownes main residence (Gerbic).

An improvement to a main residence which is a separate CGT asset (11-410) can
quajjfy £, the exemption (TD 96/21). |

“he main residence exemption can apply to moneys reqei_ved from a forfeited
d;,mﬁt if a contract for its disposal falls thll'oug}.l where the geposn is forfeited as part ofa
sednuum of events for selling the dwelling, ie the dwelling must be put straight back
onto the market and be subsequently _resold (s 118-110(2); Guy; TR 1999/19). The
exemption also applies to damages received from a defaulting purchaser to compensate
for any loss from reselling the dwelling in a falling market, provided the necessary
continuum of events exists.

The main residence exemption does not apply to moneys received from the grant of
an easement or profit a prendre over adjacent land (TD 93/236).

The main residence exemption is available for CGT purposes only. If the sale of a
dwelling gives rise to ordinary income, eg because the sale is part of a bugmess or a
profit-making transaction, the income is assessable under s 6-5. For example, if a builder
builds a ““spec’’ home for the purpose of resale, but resides in it while building a second
Sspec’” home, the profit from the sale of the first home is assessable even if it is exempt
fiom CGT (TD 92/135).

Adjacent land

The main residence exemption is available for a dwelling’s adjacent land. A
dwelling’s adjacent land is land adjacent to a dwelling to the extent that the land was used
primarily for private or domestic purposes in association with the dwelling (s 118-120).
The maximum area of adjacent land for the exemption is generally two hectares less the
area of land immediately under the dwelling. The taxpayer can choose which two
hectares the main residence exemption is to apply to (TD 1999/67). The cost base of land
exceeding two hectares can be apportioned on a pro rata basis (ID 2002/691). If the
faxpayer’s dwelling is built on pre-CGT land, the taxpayer can choose to apply the main
residence exemption to adjacent post-CGT land, up to a maximum of two hectares (ID
2001/325). Land does not have to touch or connect with the main residence dwelling to
b8 adjacent for these purposes. It only has to be close to the dwelling so that it can be
used in association with the dwelling (TD 1999/68).
 Inthe event that the taxpayer has previously claimed the main residence exemption
M telation to a compulsory acquisition of part of a dwelling’s adjacent land, or ownership
It Separate from the dwelling, the exemption will only apply to the dwelling’s adjacent

111-730
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maximum exemp; .
any area previously Clal‘medﬂﬁ'
i

land in relation to the maximum exempt area (s 118-120(4)). The
for the CGT event and the dwelling is two hectares less
exempt pursuant to a compulsory acquisition (s 118-255).

The main residence exemption applies to an adjacent structure of a flat
(if the same CGT event happens to that structure or the taxpayer’s ownership Mtereg:
it} as if it were a dwelling (s 118-120(5)). For a flat or home unit, a dwelling alsg inclyge
a garage, storeroom or other structure that is associated with it (s 118-120(6)). '

or hOIne v

It does not matter if the adjacent land was acquired after the dwelling (TD 92[17.]]
Adjacent land used for agistment during most of the relevant peried is not eligipfa fllr
exemption. If the adjacent land is used primarily for private or domestic PULPOses in

association with the dwelling for some of the period, a part exemption (ﬂ]l-%g) i
available to that extent (TD 2000/ 15). g

Generally, if any part of a dwelling’s adjacent land or an a
storeroom or other structure is disposed of separately from the rest of the dwelling, thel
main residence exemption does not apply to that disposal (1 1-750). However, the cor
main residence exemption applies to compulsory acquisitions (and certain other
involuntary events) of adjacent land or buildings to a dwelling that are used ag the
taxpayer’s main residence (s 118-245; 118-250; q1 1-740).

Ownership period

ssociated garaye

For the purpose of the main residence exemption, the taxpayer’s ownership perjoq
for a dwelling is the period on or after 20 September 1985 when the taxpayer had g
ownership interest in the dwelling or in land (acquired on or after 20 September 1985) gy
which the dwelling is later built (s 118-125). Where land or a dwelling is acquired ,,
disposed of under a contract and legal ownership passes at a later date, ep up,
settlement, the ownership period is worked out on the basis of legal ownership. Foyviy,
if the purchaser has a contractual right to occupy before legal ownership 1assas, the
ownership period commences when the right begins.

-~y

A taxpayer has an ownership interest in land or g dwelling if:

® for land, the taxpayer has a legal or equitable interest in the. land or a right fo
occupy it

® for a dwelling that is not a flat or home unit, the taxpayv
interest in the land on which the dwelling is erected, ora licence or right to oceupy
the land; eg a leasehold interest is an ownership interest, as is a licence arrangement
in relation to, say, a retirement village, or

er has a legal or equitable

@ for a flat or home unit, the taxpayer has a legal or equitable interest in a stratum unt
m it, a licence or right to occupy it, or a share in a company that owns a legalor
equitable interest in the land on which the flat or home unit is erected that gives the
taxpayer a right to occupy it (s 1 18-130).

A dwelling owned by the trustee of a deceased estate or a special disability trust may

qualify for exemption (J11-770). The only other circumstance in which a dwelling owned

by a trustee may qualify for exemption is if the beneficiary is absolutely entitled to the
dwelling as against the trustee (q

1-210). A dwelling owned by a family company is nat
eligible for the exemption (s 118-110(1)), nor is one owned by an individual in a trustee
capacity (ID 2003/467),

For a checklist of the tax aspects of a family home, see 944-108.

[FITR Y154-630 — §154-670]
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740 Rules extending main residence exemption

117 _

1[:. ving info 2 main residence
0

If a
Iacticﬂbl

i & i idence by the time it was first
; becomes a taxpayer’s main residenc e il
dp f 1tlllllt}%éaquayer to move into it after it was ac_:qu1red, lthfa C]W(-:Hl]r]lg Es treatzdt lallg
eer?s main residence from when it was acquired until it actually becam
a .
the taxg_,gmain residence (s 118-135). : i e i
faxpay ayer who rents out a property for a period prior to moving in is on y et'lglb],c
Atﬁri);yeexemption as the taxpayer does not move 1n as soon as practical
for a P e
mman, Cal 6?). , ‘ . . ' :
iy i« extension of the main residence exemption will not apply in the situation \gh:iz
Thlsre;urchases a property with the intention of occupying it as their main reside
4 taxpaye

but never actually occupies the property (Couch).

ing main residences - ‘ ]
- ayer acquires a dwelling that is to become the taxpayer’s 11’13.1\11 remdznce ‘:;E(ei
el }‘Eill owns an existing main residence, both dwellings arc treated as j
g f*S"n residence for up to six months (s 118-140). However, this rule only
G0Vl symr]:x ayer’s existing main residence was the taxpayer’s main residence for 3
e lft tCAL:iocEi) (32" at least three months in the 12 months before it was disposed of f{n
annf]uor;:su;;d for income-producing purposes in any part of that 12-month peried when
:: Xibv :lrmt the taxpayer’s main residence.

i i * has made i der s 118-145 or
i ssion applies even if the taxpayer has made a choice un
(18 Eslgigzﬁngffjlci;:]e (?iP the dwellings is to be treated as a main residence (TD 1999/43).

ivi i ain resi is built and constructs
ayer subdivides land on which a main rc_s‘ldenct’: is onstt
\mlgﬁ ?eﬁﬁl‘;ﬁ?:/e on the vacant part of the land, the main residence exempt(lion ;T:?:
anﬁ;{};g}e for both dwellings for the full period of ownership. However, both dwelling
?;:y be exempt for up to six months (TD 2000/13; TD 2000/14).

Dwelling stops being main residence

If a dwelling that was a taxpayer’s main residence stops being the taxpayleg 85 1111351)11
residence, the taxpayer may choose to continue to treat it as (zia n_lalntllrlemtdenzc; S;g ab_qcncé
: dwelling | i ing oses during the taxpayer’s absen
dwelling is not used for income producing purp | e ta
{Ifitshgho?ge caﬁ apply indefinitely. However, if the property is used i(g mtcome g:?sduniﬁﬁ
purposes, the maximum period the dwelling can be treated as the taxpay
residence is six years.
P Example

i [ or i y ing which period
Sharon lives in her own house for two vears. She is posted overseas for Tm!r y;ars, ((’flu:';:ngo S‘:ed ovl;;-seaq
she rents the house. On her return, she lives in the housc for two years and is t 1inAaUm pChGOSe ek
for five years (again renting out her house). On her return she sells the huuse_. S1 m?}? ?1531:1)( end Sl
her house as her main residence during both absences because each {‘?;;eﬁg is els‘:i . ashc cZn d\:) i
3 I - main residence, unless s - applies). _ E
case, no other house can be treated as her ma e o s s i op i
not including any capital gain or loss in her income tax return for the year in which the hous:

For examples of the interaction between the six-year extended exemp‘u?r‘l ;ESI tlzlg
special rule where the first use of a main residence to produce income occurs
August 1996, see §11-760.

The absence exemption can apply to a main residence that the taxpayeéqgswfllig
overseas before becoming a resident of Australia (TD 95/7). For thf:set I;(u?e’sfder;t e
ownership period includes the time prior to the taxpayer bccomlmg Etll a b -
Australia (ID 2010/101). However, the exemptlon did n_ot apply where nmenéjed to,
mmediately after ceasing to occupy a dwelling as a main residence, cot
convert it into commercial premises (1D 2005/19).

111-740
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pmation . . .
ered TAA Sch 1 s 353-10 notice requires a person (o both produce documents
] idence, the one requirement 1s severable from the other (Elliotr).

dand give v
: [FTR §785-680]

The power has also b
; een used to acquire th
enter : i quire the names of a la o
ks et(f) Iﬁggtzt?rta_mfanangements (Coombes (No 2); Hari). Furthe:V %‘/[:3 + S cliens.
customers whmhn]l ormation from a bank, stored on its Austl"aliepower'--w
Sieli oy th(; : }c]ﬁ d accounts with any of its subsidiaries in Vanuat anﬂldatabd‘%
§ tnat the power infrin : : u; the copm
laws (ANZ v Konza). ged on foreign sovereignty or Vamuaty gong
LI

The Commissioner ma i
o s may exercise these powers for th
;;lgi\lftl é)cfddtiaxpay‘?r s affairs, including where the taxpayer is 26113;:?3?18? of con,
liébility (jﬂ;tal;dltzlz reIate?lto the ascertainment of the taxpayer’s tdng?udit
ustrial Equity (1990)). The powers : > WXdble 1
or amended assessment has beer, 1 p s can still be exercised afte
RN 7 ! made (Industrial Equity (1 T an ag;
Eg:ézgis c;ggtbse lssueddse[r)ekmg information about enzp;g;g;’;?gzé r;ﬁﬁ Sch 1,
sts prepare m of solicitor S
(May). prep y a firm of solicitors but never offered to or u:;ld

Attend and give evidence . . .

¢ info

“ended Assessments

com )y Amendment powers

ssioner’s powers to amend an assessment, 0F further amend an amended

ent, are et out in ITAA36 5 170 and in s 170A.
Commissioner can amend an assessment for most

tandard period in which the
17-050) is two years from the day on which the

duals and small business entities (
' tice of the assessment (25-310). A four-year period of review

sioner gives NO ;
ot taxpayers with more complex affairs (§25-320).

' taxpaycr wishiing to challenge an amended assessment must lodge an objection

'epresrribcd time or such further time as allowed by the Commissioner (728-010

30). 1. the objection is disallowed, the taxpayer may seek a review by the AAT or

o the Federal Court (128-080 and following).

he CDrI]JTli

Both T
ot Jltlg Egzcirégz?lggu;::?med and t}l]lf: ATO officer conducting the ex
; . o present at the examinati i Bt '

?ebt;?r%:é E?;Og;asséjo;i;ﬁrlvlleé{e (D“’]?kel)- To facilitate tlignigcii}g:fog? l[frgoilgI e . Commissioner is required to amend an assessment where this is necessary to
missioner are also permitted t i : e85, f AAT ¢ decision. but only when any appeals from the decision

(Grant). p o ask questions du : cffect to an or court decision, but only W any appe . 151
) g been finalised (928-160). Such an amendment must be made within 60 days of the
becoming final. The normal specified time limits do not apply for this purpose.

A spouse cannot refi

use to answer questions abo i :

held that the common law does not recognise a rivl,l-i their partner. The High Cout mmissioner may amend an assessment to give effect to a private ruling even
(ACCC v Stoddart). 5¢ a privilege agamst spousal incrir ¢ normal specified time limit for making amendments has expired.

annot be compelled to amend an assessment if he does

Produce all docu
ments . ..
le that he must make all alterations and additions to
deductions previously unclaimed).

Although the Commissioner ¢
ink it necessary, it is arguab
o assessment correct (including allowing
Commissioner for an amendment to an assessment.
decide the application must be supplied to the
ditions are satisfied, the Commissioner may
ason. For example, a taxpayer may want
flect a changed interpretation of the Jaw
cally it must contain the
mmissioner by a tax agent
s 388-75).

i A’ TAA Sch 1 s 353-10 notice served on a solicitors® fi i :
gggg:l t?loentrraocctluélllrlght of confidentiality. Howe:éll”?rtshi;lrgg)xiru :Vn:?;td el; '
(i v Clmpbel AT Ay s Sred b log) proessignsprivise

er vell). -10 notice is not. iiv: mply b
I_Ffaulgg?ﬁgrgg%ﬁgog of alfiqcum?nt that is prima facie priV?'t“ét;‘ﬁge:;zr)l:ngrvzeq
e Of the ommissioner’s gmdehr_les on access to documents held on la
T umstances where a claim of legal professional privile

) 15 Intended to apply where a lawyer receives a TAA Sch | 8 gSFY—II%ghO

The C issi :
docinionts ggrinnlsgllgncer cetin fequire a person to produce documents only where fl
sl T the g IUSIC{ y of or under the control of that person. This covers |
il Con%-o}iSIthl ha:mhty to produce the documents. So, for example, a b
Sl of the contents_of a safe deposit box kept on its pr m"z

» be compelled to produce its contents (4NZ Banking Group, Sgizrgﬁzjs

Th ; i
¢ only documents that can be required to be produced are those that rela

nformation necessary 1o
missioner within that time. If these con
d the assessment at any time and for any re
X y for an amendment of an assessment to re
is/ - R :
; her favour. Where an application is made electron
er's electronic signature (124-010) or, if given to the Co
nbehalf of the taxpayer, the tax agent’s electronic signature (TAA Sch1

In considering an application to amend an assessment, the Commissioner is
orised to accept a statement made by or on behalf of the taxpayer. Accordingly, the
hout, at that time, checking any claims made

nmissioner can amend an assessment witl
i i ith the application for an amendment. This

n behalf of the taxpayer in connection wi
lively allows a taxpayer to *‘self-amend’” an assessment.

The Commissioner’s power to amend an assessment to reduce liability, and
rly his power to amend on the taxpayet’s application, is discretionary, not
ory. It is, therefore, imperative that taxpayers preserve their rights to dispute an
or invalid assessment by lodging an objection (§28-010).

he Commissioner’s power to amend an assessment (o reduce liability extends to
in the return, whether it is an etror of law, an error in calculation or a mistake of

Commissioner’s euideli

! guidelines on access to ; j
relatio . accountants’ papers (925-

1 to requests to external accountants to furnish infopnn%tion(ﬂanfi ;i?éugslgag

The Commissi ’ .
authorising him Egsrlgnj_r § powers to require production of documents do not extend
' quire persons to make copies of documents (Perron rvestuenis):

|
125-300

125-240
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Further amendment rectifying excessive reduction ¢ must be one of those specifically listed in s 170B(8), the taxpayer’s
4

- dment must be reasonably within the terms of the announcement

The Commissioner may amend an assessment (including a deem, —ements in s 170B(3) must be met.
uite

the case of companies and funds) so as to reduce the taxpayer’s liabilin i Al
an amendment request by the taxpayer. In such a case, the Comml'sslijoner ¢, the protegtion provision does not preve}?;retllie Ct;xr;ﬁ;?ggglriei;rc}g:
relevant timeframe for amending assessments, further amend the aSSeggmen o assessment, in the relevant q1rcum§tanc?féc\twto o ohl e A
the particular that was earlier amended, to increase the taxpayer’s Jia; ' nent or where the amendment is to g“{.ﬁ: rotection provision does not apply
170(3)). This could happen where an audit of the taxpayer’s affajrg ; i iew or appeal (s 170B(6)). Fl'curther]merpincome W S U
reduction in lability was excessive. In these circumstances, the taXpayer xpayer makes a statement for a gt s ES 170(10), item 27A;
entitled to a further amendment (to reduce liability) R is inconsistent with the taxpayer’s pre P ’

of an assessmen
been amended twice,

I
‘standard two-year amendment period

: i issi end an assessment for most

d during which the Commissioner may am _ \
' fer smgll business taxpayers is two years. The amendment period applies
i \zhjch the Commissioner gives notice of the assessment to the taxpayer

Extensions of the amendment period

The Commissioner may amend an assessment even if the
amendment has ended where:

® the taxpayer applies for an amendment in the approved form be
i B L ers vitn more complex tax affairs are squect to a four-year amendm;nt

1 clude businesses that are not small business entities (17-050). The period
@dvamendment of assessments involving arrangements with a dominant tax
Lurpose is also four years. For details of the exclusions from the standard two-
125-320.

ity for the standard two-year amendment period ,depends on the actual tatx
e taxpayer for that year, and not the taxpayer’s or the Commissioner’s
ine of the status of the affairs at the time of the assessment.

® the taxpayer applies for a private ruling before the end of the am
and the Commissioner makes a ruling in response to the applic‘aﬁon-(

® the Commissioner has started to examine a taxpayer’s affairs but ha,s! ‘
that examination by the end of the amendment period. In that cag
be extended by: !

~ a Federal Court order where it is satisfied that the failure to g
examination was due to the taxpayer’s behaviour (eg i
proceedings) or the taxpayer’s failure to take action (eg failing
a TAA Sch 1 s 353-10 notice to provide mnformation), or

e 1 .
i Exdes in his 2014/15 tax return his salary apd a sha}'e of his interest in the netb mc;)gi‘; Utl; a
hip that he wrongly believes to be a small business entity for that year. In Deeen[;J er tl, e
sioner issues a notice of assessment to George b_aspd on his return as lodged. Su S?qlfen y:t ::n
01 8, the Commissioner adjusts the net partnership income zm_d issues an amended asbessn]‘e?lﬁ 0
reflecting that adjustment. The amended assessment was issued more than two ?/egr; ét ];e:
cceived his original assessment. He is not eligible for the standard amendment period for the
ar because he is a partner in a partnership that was not a small business entity.

— ‘written consent of the taxpayer (s 170(7)).

Similar to s 170(5), where a taxpayer has applied for an amendm
ruling within the limited amendment period allowed under partculs
outside of s 170), the Commissioner is allowed to amend an 285¢3sme
his decision or ruling after that period has expired. Further, where the
started to examine the affairs of a taxpayer in relation to it particular lg
not completed the examination by the limited amendment period, he may
Federal Court or seek the taxpayer’s consent to extending the limited a
for a specified period (s 170A).

- 2014715, Rachel declares as part of her assessable i1_100me her s_ialary an_d a distribution fro(]ln g
appears that the trust is not a small business e]_mty s0 she is not ehglble for theds_tan ar

ent period. Three years after she receives her notice of assessment for 2014/15, she 15((:iovcri
trust was a small business entity and, therefore, Rachel was subject to the standard amendmen

Profit or loss from extended operations

The Commissioner also has the power to amend an assessmen
completeness and accuracy where the assessment contains an. estimatec
income or capital gain from a series of incomplete operations extending over
one year. The amended assessment may be made within four ¥
Commissioner ascertains the actual profit or loss (s 170(9)).

in taxpayers are not eligible for the standard two-year amendment period, but
0 a four-year amendment period (s 170(1)). Exclusions from the standard
mendment period apply to:

yer that carries on a business (or is a partner in a business) unless the

Protection for anticipating certain announcements el businessentity (17-050)

The Commissioner cannot amend an assessment in a less favourab yer in the capacity of a trustee of a trust
taxpayer where the taxpayer has reasonably and in good faith anticipated in
a tax return or otherwise a government-announced legislative amendment b
government subsequently decided on 14 December 2013 not to proceed v

I70B). To obtain the benefit of the ““protection provision’’, the:

bayer who is a beneficiary of a trust unless the trust is a small business entity
frustee of the trust (in that capacity) is a full self-assessment taxpayer. For

: purposes, a taxpayer who is an object of a discretionary trust is considered to
neficiary (7. azbek) |

925-300 925-320
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franking debit creation and franking credit can;ell_?_tion sg}lf:ttni}s;,e si;eg:;;
i i for a leisure facility or boat,
ntage of deductions, expenses
[ a;g:alosés,es and the cancellation of gross up or fax offset where the
mpatt

; atation system has been manipulated.

@ a taxpayer who (either alonc or with others) entered into or carried 0

. - fits
the sole or dominant purpose of obtaining a scheme benefit, and b

uta sefy
® ataxpayer in a high risk category or special case to be prescribed by regulation
below). i

Avoidance schemes No time limits for certain amendments

The avoidance exclusion is not limited to cases where ITAA36 Pt IVA ap;
exclusion can also apply where the benefit sought is unavailable because of any
of the law, if the relevant purpose is present. In that case, the four-year amendmeng
will apply regardless of whether the taxpayer is actually entitled to the benefit, E

essment of tax was due to fraud or evasion, the Commissionet can

. der-ass e o 5 A
2 qn under-a There are also other specific provisions that give rise

1 the assessment at any time.
sited review periods.

The four-year amendment period for taxpayers involved in tay av
arrangements only applies for the 2004/05 and later income years, "
amendment period continues to apply to assessments for earlier years

¢ evasion

sence of ““fraud”” is the absence of a genuine beli;f in tlf}e]t?;lth SE E‘ti ;;;?ct)f;:ne?;
. 1 s to its truth or falsity.
- ecentati a reckless carelessness as t . : .
L d but something more than avoidance or mere withholding of
o fratu be slg)me blameworthy act or omission on the taxpayer’s patt, eg
mus . . +
(in-\;[i}tlg;er‘dmg information so that the Commissioner does not c0§151der that the
éf]igs a la"gér taxable income than the taxpayer is prepared to concede.

The former gy

Other exclusions

The following “‘high risk> categories are excluded from the standard o
amendment period (ITR15 reg 14).

® Non-arm’s length transactions between associates where there is a mismy
the review periods of the parties involved. This exclusion applies, for sxap
where a private company has a four-year amendment period and a shareholq
the company with a majority voting interest has a two-ycar amendment peri
exclusion would not apply to transactions that do not have inco
consequences, eg gifts between parties in a personal relationship,

i lessness and indifference has
K roper records of a business due to care
lgredﬂafrfgﬁn]: tc? evasion. There was also evasion where a Laxp(ial)(cr, g{l)lﬁl }1?12
'. ‘ i failed to seek advice
] tax treatment of share {ransactions, n the
o thed also failed to give full particulars to a broker, accountant and solicitor
ss{i(l)trl ?11‘ a(“10 TBRD Case K88). Wilful overstatement of expenditure or
nsuiie A

L i t the very least.
istributi iti ; ; ment of receipts is, of course, evasion a
Distributions to entities connected with a private company. This e gatcre

taxpayers involved in transactions to which Div 7A applies, where ther,
mismatch between the company’s amendment period of at least four years
related entity’s amendment period. The exclusion applies to related entitics thy
shareholders, former shareholders and their associates, :

c COH[H“SS]OHEI was 1o pIBC uae om lssuulg amende aSSGSSInBIltS an Hle
ﬁ'aud or evasion even though tlle AJ \I Ilad. madB ()I‘del‘S to set as de an Ob_}ectl()li

on by consent (Case I 8/2006).

to the respective powers of the AAT and courts to rev%g\év (1);1;(8 (:}(;]r;n;lésézlggsrosf
) i i to fraud or evasion, see §28-080.

n that the avoidance of tax is due : g et
er i f tax is a matter of fact (to be disproved

er there has been an avoidance o £ i e e
) 1 Commissioner’s opinion. .

er is not a matter that depends on the :

e%é:r:’g on how to deal with suspected cases of fraud or evasion are set out 1n PS

/6.

® Unpaid present entitlements. This excludes taxpayers involved i transag
where, as a result of Subdiv EA of Div 7A applying, certain aniounts are ingl
in assessable income as if they were dividends.

® Employee share scheme anti-avoidance rule. An anti‘aveidance rule opetaf
respect of employee shares and rights offered by a‘company whose predom
business is the acquisition, sale or holding of shares, securities or other inves
Employee shareholders who are subject to this rule are excluded from the two-

amendment period unless the company is a small business entity that itself h
two-year amendment period.

r unlimited amendment periods
‘,(‘ .

e ST i
There are no time limits restricting the Commissioner's p%wer_ _toh :Smr::él((i: o
sment to reflect the fact that a contract that is found to be void ab initio

® Omitted income from foreign transactions. This exclusion applies to indi ences (ITAA36 s 170(9D)).
taxpayers who omit income from foreign transactions from their tax | time to give effect to
However, this does not mean that taxpayers have to correctly identify income fio ' The Commissioner may also amen_d an ?Sffglﬁtthﬁzgﬁiome of th&ese cabimited
foreign transactions at a correct label on the tax return (Ellior). /4 ied provisions (ITAA36 s 170(10); 170(10A/

. : S L. W periods are being pared back.

® Transfer of property and services and tainted services income. Exclusions ap 3 5 e b
where information is required from overseas in relation to two specific Commissioner had thought that he could amend an assessmen : eagbecause
avoidance provisions, namely deemed transfers of property and services and e amount of a capital gain taken to have been made in an 1]110(211:1 d-)i(s sityigpres
services income. ing rule in TTAA97 s 104-10(3)(a) (§11-250). Utng]er thgfer;la?ﬂerethanpwhen e

. | i hen the contract 18 ma
® Other specific anti-avoidance provisions. This excludes taxpayers whos deemed to occur at the time when

: of ownership occurs, ie at settlement. However, the Full F edeyal C?ulrtdhflllc::r:;}
fe Insurance that where settlement has already occurred at the time of lo gt o
ed assessment of the taxpayer company’s refurn, s 170(10AA) could not operate.

fall under various specific anti-avoidance provisions not covered by the g
avoidance exclusion (see above). The provisions relate to distribulio
preferentially taxed capital, excluded income of minors, stripping of ¢

925-330
125-320
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925-400 Time for payment

In the case of individuals or trustees, income tax is due for paymen
due date for lodgment of the taxpayer’s return or 21 days afterpa 3rfllcl):;icet: i% ;1? VS after fhg
given to the taxpayer, whichever is the later (ITAA36 former s 204(1); ITAA97
(6)) (see 925-110 as to when a notice of assessment is served). This rule alsg
the payment of administrative penalties imposed under TAA Sch 1 Pt 4-25 (929

to GIC (929-510). Tt does nor apply to late lod t lties pe ;-
e pply odgment penalties payable by a compa“y@lf

8 5-5(5)
applies tJ;;

_The 21-day period is a minimum period and the Commissioner may, and often dn.
specify a date for payment which is more than 21 days after the service of the nen'dom’
assessment. The period of 21 days is calculated by excluding the date of se Plects
deemed service and including the 21st day. Thus, for example, the carliest dye 1;1\];:: fgr

- for

payment of tax where the notice of assessment is posted on 29 September to an addresg i
o

the same town or city as the branch office of the ATO issuing the notice would be 21
October (the notice of assessment would be deemed to be served on 30 Septenﬂaer) ?21
amended assessment increases liability (25-300), a new 21-day due date » i
calculated from the date of service applies to the excess amount. If ap aml;ertlieﬂ
assessment decreases liability, no new period may be calculated for the reduced amgsngd

The tax Lability of a full self-assessment taxpayer (with a 30 June balance date
due_ and payable on 1 December of the following year of income or such later d,ﬁté
notified by the Commissioner. For full self-assessment taxpayers with substimt:é
accounting periods, tax is due and payable on the first day of the sixth month of the
following year of income or such later date as notified by the Commissioner (TTAA’;ﬁ
former s 204(1A); TTAA97 s 5-5(4)). s

Liability to pay the assessed tax is not suspended pending the Commissiner's
cons:deratl_on of the taxpayer’s objections against the assessment, nor while o aview or
an appeal is pending (§25-510). The Comumissioner has the power to def=r the time for
payment of tax (f25-410). In certain circumstances, interest is vayable by the
Commissioner on early payments and overpayments of tax (125-440, 128-1 70).

) i

If the Commissioner has reason to believe that a person is alicut to leave the country
before the due date for payment of tax assessed to that person. the tax is due and payable
on such (earlier) date (if any) as the Commissioner notifies {0 *iic taxpayer (TAA Sch 1§
255-20). This notice can operate as a notice of assessment in its own right and its validity
is not dependent upon the Commissioner having previously issued a notice of assessment
specifying a later date for payment as otherwise required (7%ai). The Commissioner also
1(11211,255&15(:58;}“%1' to prevent a person with undischarged tax liabilities from lcaving Australia

[FITR 416-110]
925-410 Deferring of time for payment

The Commissioner may defer the time for payment of tax for particular taxpayers
and may permit the tax to be paid by instalments (TAA Sch 1 s 255-10(1); 255-15(1))
The Commissioner may also defer the time for payment for a class of taxpayers by
publishing a notice on the ATO website (TAA Sch 1 s 255-10(2A) to (2C)). -

Taxpayers seeking an individual deferment of time to pay should apply to the ATO.
The_apphcatlon should ideally be made before the due date for payment and inglude
details of the assessment number, TFN, due date for payment and a brief statement of tie
taxpayer’s financial position and the reasons for seeking an extension. It should ais0

125-400

SE:SSmemis y

-000) ang

Gd | .aiﬂ a
ansp
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2@97510

(eferment ©

'SESSMENT & PAYMENT @ Payment 1,431

definite offer to pay by a specific date, or by instalments beginning and ending
acified dates, otherwise the application may be refused (Lawrence). If the deferment
{ is for more than six months, a statement of assets and liabilities and other
ation should be supplied.

he Commissioner defers the time at which tax is due and payable, then GIC
) only becomes payable, in the event of non-payment, from the extended date.

" If the taxpayer intends to lodge an objection, the proposed grounds oflobjection
ghould be indicated in the application (Lawrence). However, an application for a

f time for payment should not be incorporated in the same letter as an
“h‘éction against the assessment, as the objection and the application are dealt with in
géﬁafate sections of the ATO. The inclusion of both in the one letter could result in delay.

A taxpayer does not have any right under the income tax legislation to challenge a
weision of the Commissioner refusing a deferment of time for payment. However, the
iﬁxﬁayél' may apply for judicial review of such a decision (428-180).

If t

(ommissioner’s guidelines on deferment

~ Guidelines o1: the circumstances in which the Commissioner will exercise the power
fo defer the time Tor payment of a tax-related liability are set out in PS LA 2011/14. The
Jidity of tiic guidelines was upheld in Elias.

Ti» yuidelines stipulate that the time for payment will not normally be deferred
i< fle taxpayer can demonstrate that:

vali

s payment cannot be, or has not been, made by the original time for payment because
of circumstances beyond their control, and the taxpayer has taken reasonable steps
to mitigate the effects of those circumstances

o payment in full can be made at a later time (when the circumnstances that led to non-
payment have been alleviated)

"o once the circumstances are under control, continuing tax-related liabilities will be
paid as and when they fall due.

Each request will be considered on its merits and the deferred payment time will be
fetermined having regard to the particular circumstances of the taxpayer and the
dreumstances that led to the inability to pay on time. Examples of circumstances where
deferment will normally be granted include natural disasters, serious illness or a legal

Impediment.
Disputed assessment cases

In considering an application for an extension of time to pay the whole of the tax in
dispute, the Commissioner should take into account the fact that an objection has been
lodged against the assessment in question or that an appeal is pending (Ahern; ARM
Constructions). Where there is a genuine dispute, the Commissioner is bound to take into
aecount a claim that immediate payment of the tax would cause total or partial liquidation
of the taxpayer’s business (ARM Constructions). In one case, a relevant factor in the
wourt’s decision to set aside the Commissioner’s refusal to grant an extension of time was
hat assessments covering an 11-year period were issued suddenly after a long
Ivestigation into the taxpayer’s affairs and the taxpayer was required to pay S20m in tax
Within one month (Nestle Australia).

Where the Commissioner lodges an appeal against an AAT or court decision in
favour of 4 taxpayer on a matter which directly affects other taxpayers, the ATO does not
aply that decision in making assessments pending the determination of the appeal. Tn
Sich a case, any extension of time to pay the disputed tax will be on terms requiring GI1C

1125-410
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to be paid on any amount ultimately found to be payable. Howey

imposed for the period during which a decision in the taxpayer’s fa
2250).

Australia Post BillPay service). Where a tax debt is paid by cheque, it will
e

er, GIC Wil il the cheque is cleared (Taxation Administration Regulations 1976

vour stil] gypg

(other than companies and funds that only lodge paper returns) (;%nulﬁgs
liabilities directly debited from their bank, building soct;aty h?ihcf;?) i
y " i he taxpayer and w '
4 der the direct control of t p an
‘o Ry oo i r wishing to use the direct
;- i title can be used. A taxpayer wishing
ik ?;fig :I?gnrteqluired form with the financial institution (a copy of the

@iligehjfdgsidual tax return instructions). The ATO (as well as the taxpayer) can
in

,sa direct debit in certain circumstances.

: ayers
125-420  Security for payment 'PaxP A

The Commissioner may require a taxpayer to give security for the payrﬁeﬁ.
existing or future tax-related liability where the Commissioner: (1) has reason 1o
that a taxpayer establishing or carrying on a business in Australia intends to gap
only for a limited period (including ““phoenix arrangements’” where a compar
significant unpaid debts is wound up but the same business is conducteq throuey
company with the same directors/management); or (2) reasonably beljeyes:

requirement is otherwise appropriate having regard to all the circumstances (TAA. - count. EFT refunds can also be made to any ohe specified account that
(TAA X _

s 5 - uni ther
255-100(1)). Tn Keris, it was held that the Commissioner could require a tay, - it unio +s account, eg it could be the account of the tax agent or ano
provide security for estimated GST liability even before the proposed transécti :ﬁ;‘?;&fﬁ%ﬁi&iﬁ)_ The refund is credited on the day the notice of assessment
taken place. i e

refunds can also be directly credited to the taxpayer’s bank, building society or

The Commissioner may require security to be given by way of a bond, de . issi ives written
any other means that the Commissioner believes is appropriate, eg a ‘ tax-rotated liability must be paid in full, unles§ the goggllgﬁtmfe%i r%‘(;’em aite 4
property (real or personal), floating charges, liens and guarantees (TAA S 1 o ssion 107 part payment (reg 18(3)). The Commission
255-100(2)). i » waless one is requested (TAR reg 19).

The Commissioner is required to give written notice to a taxpayer required
security (TAA Sch [ s 255-105(1)). The notice must explain why the Commissig
asked for security, describe the means by which security can be provided; se
when security must be provided and advise of the procedures available o
Commissioner’s decision reviewed (TAA Sch1s 255-105(2)).

In making the decision to require security and how much secugin 3
Commissioner must consider all relevant matters and act reasonably (TAA So,
255-100(3)) — since the decisions are administrative in nature, they arz sub;
judicial review by the Federal Court. However, to avoid taxpayers challe
defeating the notice on purely technical grounds, a failure to compiy wif

v

technicalities of the notice requirements does not invalidate the noticc (TAA Sch |
255-105(5)). '

Failing to provide a security as required by the Commissionet is a criminal
which carries with it a2 maximum penalty of 100 penalty units 8129-000) for indi
and 500 penalty units for bodies corporate (TAA Sch 1 $'255-110; Crimes Act
4B). It follows that the Criminal Code defences apply to the criminal offence ofr sil
to provide security, eg the defence of involuntariness may apply to a taxpayer wh
ncapable of providing the security required.

The collection of security deposits is not subject to the general collection 2
recovery rules that apply to tax-related liabilities (9125-500). Accordingly, sec
deposits cannot be allocated to a running balance account, and the general interest ch
is not applicable for failing to provide a security within the required timeframe.

[FTR 9977-670, 4

is pai : issiorn to contribute to
B et o sty Skl e by
the envelope was uns
o_sttﬁlge bgﬁﬁ??;ntributed frgm the payment (or from any other paymens r?a&:li:izgiﬁl:;
r‘)e(?friR reg 21). If so, the equivalent amount of the relevant tax-relate
)’B = 3 -

uld effectively not be paid.
; [FTR 9976-150]

40 Interest on early payments

1 inter i ‘tax or certain other
it issi is required to pay interest where income '
b Comﬂsbf;otrﬁzrt;;aﬁer more than 14 days before the an on wh_lch t?e rele;;a;:
Sk?é{folfnes due and payable (the “‘appropriate due day’’) (Taxation (Interes
ayments and Early Payments) Act 1983,'s 8A to 8D).

: i int be payable include

i ct of which early payment interest may ) .
IThisaé?Oz?ti;naEii%ent of, income tax, a HELP or FS assessment debtt(jgsssoor;
5) adr’ninistrative penalties under TAA Sch 1 Pt 4—25 (1{291;00?),21:11‘; eG ok g
V'ujated non-resident trust income (§21-350), shortfall mterestfc alrgte e
bilities arising from amended assessments (§29-550) and GIC for late lodg

by non-instalment taxpayers (§29-510).

~ Interest is not payable on:
9125-430 Means of payment

Payment of a tax-related Liability (125-500) must be in Australian dollars. P
may be effected by: (i) posting or delivering the amount to an address that is appro
the Commissioner; (if) delivering the amount to the Australian High Commissio
United Kingdom; (iii) depositing the amount at a branch of the Reserve Bank of
or a deposit-taking institution in accordance with arrangements made b}
Commissioner (this allows for payment using electronic funds transfer (EFT)); of
paying the amount in accordance with other arrangements made by the Commissionel

any part of a payment that exceeds the amount of income tax that is due

! la-an'lounts deducted from payments under arrangements for the advi?ée cogt:;;w;lngf
o tax (eg amounts withheld from an employee’s salary under the PA sys ;
";rﬁmounts credited in payment of a tax liability but which are not directly paic‘ijfg :2)6(
" taxpayer (eg overpayments of income tax liabilities for an earlier year), or o
 liabilities such as FBT or GST.

925-440
125-420
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The period for which early payment interest is calculated is:

® for companies, superannuation funds, ADFs and PSTs — from the day the x
payment is made until the appropriate due day, and Aty

@ for other taxpayers — from the later of the day of payment or the day the reley,
notice (eg of assessment) is issued until the appropriate due day. !

If an amount that is paid early is refunded before the day it becomeg
payable, early payment interest is not payable in respect

3 due gy,
of any period after the i
refunded.

day it jg
The rates at which early payment mnlerest is payable are set out at §28-170),

A taxpayer can ask the ATO for payment of the interest or can claim the interest ag,
credit in the return for the income year in which the entitlement to the interest

n _ ment arises, The
Commissioner can offset interest on carly payments against income tax and other fay
liabilities (TAA Pt 1IB Div 3).

Early payment interest is assessable in the year in which it is received or applied
against another tax liability (410-470). Tf the interest is claimed as a credit n one year, it
should be included as income in the return for the following year.

The Commissioner is also required to pay interest on overpayments of tax in certajp
circumstances (28-170). Note that carly payment interest is not payable for any period
where interest is also payable as a result of a credit, refund or remission.

[FTR §910-2001
125-450 Release from payment

Taxpayers may apply to the Department of Finance and Deregulation for a waiver of
their tax debts, ie the right to pursue and recover the debt is irrevocably abandoned.
Under the Financial Management and Accountability Act 1997, the. minister has the
general power to waive a debt due to the Commonwealth, and the decisiow-maker has a
very broad discretion to consider each request on a case-by-case basis. Waivers are most
common where there is a moral obligation on the Commonwealfh extinguish the debt,
due to equity or financial hardship considerations. Finance Circii 2009/09 outlines the
three broad categories of applications that are commonly considered:

(h

where the ATO’s actions or omissions in administering the tax laws have caused
the taxpayer to incur unintended tax debts

(2) where the operation of the tax laws has caused the taxpayer to incur an unintended
tax debt, the recovery of which would produce an anomalous or inequitable result
(3) where paying a tax debt would cause genuine and significant financial hardship.
While not delegated with the general power to waive tax debts, the Commissioner
may approve release from the payment of some tax debts, in whole or part, on the
grounds of serious hardship. TAA Sch 1 Div 340 provides for an individual or the trustee
of the estate of a deceased person to be released from paying certain liabilities if payment
of the liability will cause serious hardship. An application for release should be made
before the due date for payment. The taxpayer’s application should be made on the

approved form and should furnish sufficient details to satisfy the ATO that payment of
the tax debts would cause serious hardship and that release would be appropriate (PS LA
2011/17).

25-450

r 2 4

‘derson)-

i 3 : P i -180).
:dap]EOIl} tglganrf ?;;ZZSG continue to be subject fo judicial review (128-1 )
yhethe
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l a g M dlC re
h tes 1]:0[1 W h]Ch Ie]babe may be glantEd are 1meco ne fax cluaimn S EIV
d arc le V y sur Chatge alld- W lt] ll lOl(hng th)., to gEt er th ad e

edlic 1 W1 min 1 a‘ c

ther penalties
oY M 29-000), shortfall interest _chal‘gc (ﬂ29—§5({),d Cﬁl(;taflr?l(;n; 01% PApYG and
Wnami?:d(slith thosé Tiabilities. Applicz:lufc;ns magﬁgs%lg: :.n eF-BT instalment, a taxpayer
ocia lease is eranted from a taxpayer’s
i 'HOEV-tng rt’o\ihfrrgdﬁi ?;r the i%{stalment to tl}e gxt]fgnt 10fSt;leastsiﬁsiiu[:ftg;;aa;e? cyould
ot enty improved by the time of t e final a weoe not have
’ 1Stanc‘:3:als]§ \;Tfotrlx(l)tﬂll?gveral] liability at that time. The Commussioner does
[y for 1€

e y nt
(=) al ni trativ 0 l’pa
t la[lt [ele S€ f[()l‘ll a debt aI‘lSl‘llE f 11
f pO\N 0 g al y ITo an dl 1N1S at Ve VE! me
'he

i i88i >s decision has a right of
is dissatisfied with the Commissioners ¢ ; ght
. taxpz(liyerTwAhAoPlslsflésalzsg—%10). A taxpayer who is dissatisfied with the objection
Lot er
Ubjechon it

e o N
t the AAT to review the merits of that decision. Decisions 0

i : i se, 4 taxpayer
ice ly grants partial release, a
issi fuses an application or only grant . e
b Comr?llsrs gmalricraetion in relation to the same liability, even 1fnt;l)1te ;33{3;3;2 ke
; makefl.?lli‘:n’ct)bie'dgdp against the decision. However, a taxpayer cat
e Jvulousl id o
. i d civilians
RS i force personnel and deceased c1v
; stralian Defence Force p lec :
- esth*f[;(? fnr? eac e;:;sirj;oﬁlr%N peacekeeping force are also eligible for release
haV(‘ S
Puii?f[l')er \TAL36 s 265A (T10-750, 910-780).
Wyhia. is serious hardship?

iefi at of the liability would cause
isi 1t relief is based on whether payme the i
Thz}?:f }f)]ro ?htcodge;aéndants of a deceased taxpayer) to suffer serious hardship
{he taxpz

i i i 5 found in PS
‘delines on determining whether there 1§ serious hardsl(lllp 9&11;1 \ffivlﬁgrlzea g};{payer -
GUId?;neACCUI’dmg to that policy, serious hardship woul fe}tsls d, medical supplies,
o 20.1l1]/ t the means to achieve reasonable acquisitions of 1 l?tg 5
lgﬁ(}‘r)‘fllrtrufélatiorl oducation for children and other basic requirements.
AcC 3

i oting that the

decision not to grant relief was upheld in Fergusot, Eh}?eiAgegousghardship,

{\ ecll' rovided appropriate guidance for decision-ma thell it Wil

AT'O S] pO‘ Ks:zvfre than extreme financial ha?dshlp, wag n?ve:his e

Whﬂ?f 6:;: kind in terms of normal community stan\dar s.d ; oy th}: i K

:el\%:;la;ﬁ's were in straitened circumstances clin t‘f}?nia ())(; ;:;:;'ﬁys ﬁ)}; ancial,affairs, s e

e i rieken v Veilands, the _ cludins

%ﬂmu? ?arc}zl‘gill(l))r-\sh‘\lvizﬁnot(};ler members of his household or with any family company
nancial re of
were held to be relevant matters to consider.

i i here the

' if 1 1d not relieve hardship, eg w.
i t normally be granted if it woul ' B
i tREICas? c\:'gllelzrngreditors make bankruptcy mf:\ntablelT (E);I/)[i)ﬁitgrin T by
:}fésTez?;;ion Laws Amendment Bill (No 6) 2003]).;11 ROI! 31; . laws’ A e

. ; : .
as refused because of his knowledge S
tlanxdc;n‘tlligllimgi;v;‘;lriiy to earn large sums of money and the fact that money
e 2
. 1 from his tax
i stantial i was granted release :
icitor i eipt of a very substantial income e s
debt [gns?}lllg llt)(;l;il: ;?Csegous hardship. The fede?al Cout:)rt ‘fcziur(l)(i t;:la;[(,) r::i (;eraﬁon e
decision to grant relief was initially surprrﬁsmg, it %ﬁlsedab\; A
' : iculs ircumstances. ese incluc her 1| it
taXPffY.e? : pafnt{mégr cl{t;)lthmg accommodation, medical supphe:t"-ii ed}igi‘unisr;ames. kot
%:cﬂ%t‘ls;‘gggisre?nen(‘; timt were ’not excessive Or unre%;lslonab]]e 1:; l;[k:: scﬁould o o
‘ ; i i vulne .

taxpayer’s income was highly : i

igirktﬂzli;tc e(%few?pg)lfr)thgimilgrgf in Milne, because of the taxpayer's age an

axpayer). :

925-450
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health problems, the few remaining years of his working life, the dependency of i
children and the likely loss of his practicing certificate in the event of bankmptcstw.,
circumstances constituted serious hardship. ¥ his

In Rollason, however, a solicitor failed to obtain relief Although the (e
established that serious hardship arose from misfortune for which he was not réspons'ﬂ
his compliance record was very bad and the hardship was attributable to his o andl le
The AAT considered that the relief provisions were not designed to allow 2 taxpayﬁ-ct
escape an obligation that he did not discharge through his own fault. Similay] o
Rasmussen, the AAT found that the taxpayer would suffer serious hardship byg 'that,dg]l
not arise merely because of his tax liability but rather his other liabilities. ACCOl'din'gly l:
did not satisty the condition that he would suffer serious hardship if required to Satis i
the tax liability (s 340-5(3), item 1), @

[FTR 1978415
Collection and Recovery

f125-500 Collection and recovery regime

The collection and recovery of unpaid tax-related liabilities

: (including penalties) js
covered by a common set of rules in TAA Sch 1 Pt 4-15.

The collection and recovery regime allows the Commissioner to ¢
amounts of taxes and other liabilities that remain unpaid after they hay
payable. The rules also allow multiple taxation liabilities to be rec
legislative provision, rather than a number of separate provisions.

ollect and regoyer
e become dye and
overed under ope

Specific rules about the collection and recovery of tax-related liabilities from i
parties, eg liquidators, receivers, agents, trustees of the estate of a deceased persen

s d
people who owe money to a person with a tax-related liability, are discussed a; 22520
and following.

What is a tax-related liability?

The collection and recovery regime applies to all tax-related Liap.lities, including
PAYG instalment and PAYG withholding amounts. A tax-related Tability is defined asa

pecuniary liability to the Commonwealth arising under a taxation law (TAA Sch | s
255-1). A ““taxation law’’ is defined in TAA s 2.

A full list of the different types of tax-related liabilities that arise throughout the
various taxation laws is contained in two tables in TAA Sch 1 s 250-10. The tables also
set out the various provisions that specify when those liabilities become due and payable:

Commissioner’s policies

Guidelines on the Commissioner’s policy in relation to the collection and recovery
of tax-related liabilities are set out in PS LA 2011/14. Guidelines on the recovery of fax
liabilities from trustees is set out in PS LA 2012/2.

[FTR 9977-550 —9977-890]
925-510 Recovery of tax

Income tax (and other tax-related liabilities), when it becomes due and payable
(725-400), is a debt due to the Commonwealth of Australia (TAA Sch 1 s 255‘-5.{_15))'-
Liability to pay tax is a civil one and failure to pay exposes the taxpayer to civil but ot
criminal remedies. However, a criminal offence may be committed where arraqgemeqts
are entered into with the purpose of rendering a company or trustee unable, or likelynot
to be able, to pay tax (§30-000). 1

125-500

52
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eSS
,&555 -
: ivi he Commissioner or

i fi d recovered as a civil deb_t b_y i i
Bapeic o i (fgll;rztlnof competent jurisdiction, ie 1n every court whus,h}lla)lf
o entertain a claim for recovery of unpaid tax (TAAPtGVH
tax includes penalty tax under TTAA36 former

~  Commissioner in any
gep qment 18 made competent
w;s-S(Z))' For these purposes,
000) and GIC (929-510). h
b 1 1 P . alq d g
{a taxpayer cannot be found after reasonable inquiry, or hzzdl::nf; ;X]%srtraill;arggove?y
' i -alia, service of any process I proce i

~y in Australia, service of any p roce e
g_gagﬂﬂt iy atStflrr:‘;iw Court writ) may be effected by postmg‘ it to ;[11(1)_e t;ﬁ;yggez i
ke ofpbu';iness or abode in Australia (TAA Sch ls 255é iF L

eice c}fz; bankruptcy notice and creditors’ petition by the Comm

erv

oy 10 ° d personally in accordance with the Bunkrupicy Rules) (Re Kassab).

"ﬁétbe serve . il L
An appuet L les 2011 allows this if it is permitted un 81
3 3 of the Federal Court Rules 201 e - the law of the foreign
Rille 10.43 O 1N . (122-160), the Hague Convention or ,
fodle ta; agrtoefmiléthgig proi'ide for mutual assistance on the collection of taxes
b T,ry ome LA A

j i 2 ffective (Ben Nevis).
(TAA Sch 1 Div.263) and these are effective (Ben )

e T S ificate si ned b the Co 1missionet (01’ dul

n i i 3 ificat: 1g Yy Cort

eoavery pmceedmgk, a cer : i g ‘ : Y
utha “iS&Clk(;n ICBl') setting out certain facts l’@latl]'llg to the asscsstmentvgtljtz) il& ne of ; ]1]16.
‘?mg q;r e p i sment and the amount of tax o ed) is sufficie :
P Suar th articulars of the assess . 7 ; S
m.l le’ Otf those facts, unless there is evidence 10 the contrary (IAA Sch 18255 45
'.'.idenc 2y

TAA3G s 175; TAA Sch 1§ 350-10).

i ilding a
Wihere a husband and wife resided in and s}]lacnt‘; sxiil?stargl:::ltesmz:ﬁlrgsr;?;ned %he
i by the husband’s p
.. was orally gifted to them | . : i Fpmat
s Piﬂy dﬂ;a:fners) a constructive trust existed in favour of the tflxpa)lfgri » Comgnd thgt
T'egz‘; A nt of pr(,JceedinUs to recover a tax debt, the taxpayers cou
In the eve g

fhey did not have an interest in the property (Sarkis; Karas).

Liability not suspended pending review

iti ' j i t suspended
ditional tax or any other amount 1s no ' :

i view or appeal (TAA s 147Z7M; 14ZZR).

(eg penalties and GIC) becomes due and

Liability to pay assessed tax, A
pending the outcome of an apphcr;tlon for re;
i sessed tax or any other amoun ; ! i
E:U:l:ﬂgn;fea(siﬁflmissioner is entitled to take Whatevcr steps m,%gszilirgfnm;gva?gar(;g okt
tégover’the tax or other amount. This rulelapplli:'si]eve?s gnacxlll\;/] (;o ('andf;each i

‘ : y u g i
inder TAA Pt IVC, or any further appeal, 15 Sl OUISEE L E e
Ignﬁiierl- the AAT is specifically prevented from granting a sl‘;?tfb:ef it&:)((ff:;u Al s
jildgnie,ﬁt debt pending determination of the review proceedings

Coshot).

of nder
If the taxpayer is a company, the Commissioner can S\EWT a gtitg?éycgfiszgg %eing
S450E of the Corporations Act 2001 which may ultimately R oo ki o
Wound up: Kalis Nominees. A compaiy may seck to have a‘sta: - gryr amount of the debt
the ground that there is a **genuine dispute’” about the eXlSt(f]n 013 ?1 ral Court held that
(CWPOWH'OHS Act 2001, s 459H). In Hoare Augs, e Fu’ etea repuine dispute to
thallenging an assessment under the provisions of Pt T?/C] W(«;St nge zﬁd o Trenthaush
Justify setting aside a demand as, in the meantime, the td}ﬁjlg» (’J pad.
Froperties, the High Court upheld the correctness of Hoare Bros.
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® A distribution should not be paid unless the franking account(s)
reconciled (4-700). .

® The resolution declaring a distribution must be dated
payment date, even where payment is by crediting a loan account,

® An entity other than a private company must provide a distri
approved format to the recipient no later than the time the dig

The state of the company’s franking account should always be kept in
example, if the account has a nil balance and it is expected that a ﬁ’anking credit
arise, such as by the payment of a PAYG tax instalment (14-700) or the receipt ¢
dividends, there may be a window of opportunity to declare an unfranked
Alternatively, if franked dividends are declared in anticipation of franking creg;
but those credits do not arise, over-franking may occur (this can be rectified |

4-780). Under-franking may create more problems than over-frankin
franking debit arises but the shareholders get only a partial credit.

considered to determine whether a distribution is to be treated as a frankable di
or an interest payment.

Other factors

is conducted by, or property is held in, a company. For example,
entitled to some incentive deduction that reduces its taxable income

¢ below the am
its accounting profit, distributions out of the excess of the acco

unting profit
franking credits will be generated to cover the excess.

If a person is both a shareholder in and an employee of a private cor

subject to FBT (935-120).

(135-270) and thus give rise to an FBT liability, or may be deemed to be a di
(114-210). The deemed dividend rule is likely to apply if there is n
“loan’’. However, it should not apply if the loan is properly Gocmaented and co
with the rules concerning minimum interest rate and maximan: term. Minimum

and the rules governing the tax consequences of off-market share buy-backs (43-17
CGT issues

In some cases it may be desirable to inject additional funds into the comp
capital. However, if the shares in the company are pre-CGT shares great care

underlying interests may deem a pre-CGT asset to have been acquired after 19 Se
1985 (912-870). Additionally, attention should be given to the value shifting pr

than the shares in the company.

If the business of the company commenced before 20 September 1

a share of future profits, the rules governing “‘earnout’ arrangements will need

31-530
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at least one day be

bution statem,
tribution ig mag

i : _ : ate
year by generating franking credits, otherwise franking deficit tax will pe ;

g because

The rules for distinguishing debt from equity (23-100) may also neec

It would seem that some tax “‘incentives”’ may be effectively lost whete a bugine
where a comp

taxable income will ultimately be fully taxable in the hands of the shareholder

employment-related benefit provided to that person will generally be dediutble

A private company loan to a shareholder and/or director may bea ivan fringe

) Laention to rep

repayments must be made while the loan is outstanding. Reference should also be mad
to the anti-avoidance rules applying where capital is returned to shareholders (4

taken to ensure that the CGT provisions are not triggered — a substantial change .

(912-800). Alternatively, it may be desirable that the assets of the business be sold

substantial share capital was issued on or after that date, it may be advantageous ¢
the assets rather than the shares, as the assets may include a substantial amoun
goodwill that could attract concessional CGT treatment. If the sale consideration mnc
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LA

ief ailable where active assets of a small
\l-over relief may be available whe assets
5k %&62331 tlz{: proceeds are reinvested in other active assets within two years

g are SO

ital appreciating assets.
i senerally not be used to hold capital appre g
i ihe%}gilfg ?gf capBijtal gains discounts, whereas a gamn reahs?d .(Ll{'bctty 1}:%
. vestor (eg individual or superannuation fund) may be eligible
# e
. :;tfb:afore tax is calculated (f11-033). )
tent that dividends distributed to shareholders represent the ;ag-free
f a capital gain (now effectively restricted :0 assets 'iljcq?r'ﬁ div?d?lraei
i resident 1

' - ividends will not be franked. Accord_mg y, a resi )
b ]99-9), 1hosa€y f;;liinwag would otherwise be a tax-free amount. Alternatively, a
‘- ?:;kﬁanycliedits may erode the value of the company’s shares.
) B

o, mpaﬁ

Further, tothe e
e CDH]POHent 0

il

Diversion through family trusts
“The most significant features of a typical family trust are as follows.

tee —- which is usually a shelf company controlled by the ciwdn‘::r i(:]%dtléfl:_
n?lxifho “antributed the bulk of the trust estate),_but may bzrf; it;ufeleation i
e o i is gi ide discretionary pow -
g b Chené} 5 ggl)‘g(:;}n‘flild;l? 1z’)f capitalyfmong members of the
distrihutio income and the a '
s Htlhfg;ﬁii?}f (lie a discretionary trust). In pf_irtlcular, the trusteebshownggiell]rait;s ;:(el
AN t:on to distribute different categories of income to dlfferenlt) eﬁgome i
C t.."."'{rlea{[ as trust income, capital gains or receipts deemed to ‘:1 1 o 2
iy rp?)se’s __ otherwise the tax advantages of a family trust are greatly :
pu
0 A clau
appoint a new trustee

ire i i arry on
o The trustee is given wide power to acquirc or dispose of propetty, to carry
o T

o The ¢

i to
in the trust deed gives the client the power to remove any truTtee and
5 or trustees, thereby giving the client indirect control.

Discretionary family trusts provide flexibility in }'elation to distributions oif; ECDEZ
a QZts among members of the client’s family, while at the same htl_me pegnthat %1 the
astd maintain either direct or indirect control over funds or other asset: e
e -ﬂlle roperty of the family members. “Streaming’’ a category f)f trlus ;?r(l)(;ei g
icular bgneﬁciary provides tax plar‘m(ijl}g.doplfolrtumftllcei&;rig ;rw?é)d?lli]; }(:,marg iﬁal i
efs can be best utilised by resident individual benefici: e
ital cains can be best utilised by beneficiaries wi T g
anﬁ)&fetir?ggrllﬁl %:i%ciaries with carry-forward reven2u(1)3] %)ofslsiesﬂancét?;amnc:f;gag;en;ot
i i from , the stri

- ted trust income (§2-210). With effect : ! : g
| e;(-iflzpai(cil ﬁ:;i]ked distributions are governed by speglﬂc stdtu‘[m)(rj (I—Z%—IICST ﬂﬁl;;seé
60). For articles discussing the streaming of interest income, see
2011) and 9771 (2011). ' i)
lote also the provisions directed at disclosure of ultimate beneficiaries 1 y
ts (6-275). | ‘ |
or an article analysing the use of a family discretionary trust to hold a negatively
ired investment property, see CCH Tax Week 1059 (2013).

ust

rusts £ _

. The trust loss measures, which limit the circumstances in which trusts ciLln ccileodlu,llgt
year and current year losses and certain debt deductions (§6-262). generally

family trusts (§6-266).

131-540
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Other potential pitfalls are:

4 or voidable pir i

® whether transactions have been ' i v
. entered into that are voi
the Bankruptcy Act 1966 or Corporations Act 2001 :
® the risks of undisclosed liabiliti in thi
C es, etc — in this regard, an ‘anties o
vendors may be of more doubtful value than would b%: the casz: :flmé-mtles Elven by
a profitable company is acquired, and i exanp]g

® the problems of diverting i
e 1 ting income to the loss trust to absorb availab o
ggrn%lﬂqr, ITAA36 s 100A may apply where the diversion is effected]E i o
istribution from another trust (§6-270). his ofg
Loans

As noted at §31-530, the ATO ma i
' ; 530, y review loans by family tr
greui;:oay tir?qstee companies to sharcholders and/or directors,{o detegmh:l: t;ﬁgﬂl:e X
ol El-_: ringe benefits (35-270) giving rise to an FBT liability, or whether. | ¥ th?y .
¥y private companies, the loans should be deemed to be dividends (ﬂzf‘gllg;e e

Diversion to children

neﬁciaﬁés'

The diversion of income to children
_ _ . who are too young to have ind incom:
Lsiggilfgicttggnby leA‘A36 Div 6AA, asla,l'esult of which m%)st of thi;li:}:}:l?liem i
S Eﬁ;'n;ill ;ates (1[2;1 60). dDWl;SiOn 6AA does not apply to certain cﬁ?]éize'd(at
. - occupations, double orphans and many disabl i '
certain types of income (eg business inco o
7 e | me, employment income, d oo
gle;girggss for personal injury or loss of parental support). With effeiiﬂ;rgenezﬁ s
ds, minors covered by Div 6AA also cannot claim the benefit of th it
earner’s rebate (§15-330). ko

Distributions to superannuation funds

D SC[etIOHaIS‘ t1 uSt d]bt] ]butlo S to p g (]

n superannuation {Ullds are gene taxed n 43
( = ) 1STr1 .lltI(mS 0 Supela]lnua 10N 11]1] 5 y a LlnIl trus are taxed atysf H ;.‘(Cep..t/“
the/e)Xte“t thdt the dlStIIbutlon eXCCLdS an arm- s lellglll amount ( I € 8XCu8s 18 tﬂxedat,

Distributions to tax-exempt beneficiaries

FOI I'uleb that may EX[)USC taX“'eXe“lpt b(,l!e“(.;[al es to tax o st S ])
) i 5
‘ L 1 [P § dl uthRS, See

Corporate trustees

If 164
advanlfatgf:esnc:’)llES Eeoenffai tmft 1s a company, then the trust can be provided with most of he
as the trustee is cor?ce » Sdat'}lli including perpetual succession and limited liability as far.
trust by the client, i 1‘];16 - The use of a company trustee also facilitates control over the
deiilas dristen Ge;a]e ”y g“:ms the client some means of controlling the company that
dealing with a. = te%’a‘ ly hspcakmg, 1t 1s unnecessary for customers to know that they are
e s g_c& although the accounts of a trustee company (which would disclose
anycmé i Eadya id not own the trust assets beneficially) would make this plain to
woith [endi inst'tcf'ess to them. This latter circumstance sometimes causes difficulties
i g 1tutions ‘but the){ arc not insuperable. Where a company acts as trustee.

quirements of the Corporations Act 2001 must, of course, be complied with "

Drafting trust deeds

long ?f[tle ;I;ﬁgi:%;lsl;?'lyhdmﬁed‘mm deed can give rise to serious problems, sometimes

S5 gk 1? gnen? of the trust. Forward planning is particularly important, eg by

genie 0 eneficiaries that Is appropriate not only for the settlor(s) but also
successors, and by including in the trust deed mechanisms to minimise OF

931-540
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--J"hfﬂ any disputes that may occur. Resettling the trust or amending the trust deed may
ﬁn'uﬂdesirable stamp duty consequences (although rectification of the trust deed is
= ible to give effect to the true intention of the parties, eg Carlenka).

4 (One issue 10 be considered is that, in some circumstances, there may be a difference
wm the amount of net income for trust law purposes anfi the amount of net income
?”'..income tax purposes (46-200), particularly where there is a net capital gain. If this
~ation is MOt covered in the trust deed, circumstances may arise where lthere is no
L neficiary presently entitled to part of the net income as .calculate(_i for income tax
qurposes and the maximum rate applicable to “accumulated’” income will apply.

Another issue is that a beneficiary, on turning 18, will be entitled to demand
- ent or delivery of the balance of their allocated fund, or at least so much as remains
3%%11: payment of tax and deduction of amounts applied for their benefit (eg living and
aducation expenses). The amounts to Which minor beneficiaries remain entitled may be
j %stanﬁal and thus considerable skill in drafting (as _Well as understanding legal
inciples) is necessary to avert the difficulties that might flow from demands for

p‘aymeﬂt made by beneficiaries on turning 18.

" Other potentidiitfalls include:

"¢ losing (i1 vwhole or m part) an entitlement to a deduction where trust property is let
 jt less than market rent (eg Madigan: 716-650)

he upplication of the thin capitalisation rules (422-700)

£ the continuity of ownership test to determine whether a company

', the application o
d losses where the company is owned by a family discretionary

can carry forwar
- frust (3-110)
'e the difficulty for a discretionary trust to take advantage of the CGT roll-over relief
or exemption where the proceeds of sale of active assets of a small business are

either reinvested in active assets of another business or used for retirement purposes

(see above), and
# the “‘prudent person principle’” in most states” legislation regulating trusts — in the
. absence of a provision in the trust deed specifying otherwise, this principle requires
trustees to make investments in light of the beneficiaries’ tax requirements
(including whether they can use imputation credits, the effect of selling pre-CGT
assets and the CGT consequences of changing investments).
~ ltis important for beneficiaries, particularly non-residents, to keep written evidence
{hat they received (actually or constructively) trust distributions. In the absence of such
evidence, it may be more difficult to establish that the trust distributions were not shams

(Hasmid Investments).

§31-545 Comparison of family trusts and family companies

. Whether a family company or a discretionary family trust is the appropriate vehicle
will depend on the circumstances of each case. Considerations other than tax (eg the costs
of establishing and maintaining a particular structure) must also be taken into account. Of
tourse, as much flexibility as possible should be maintained in any set-up. In some cases,
this may be obtained by having a discretionary family trust with both individual and
tompany beneficiaries — the shareholders of the company being the persons whom it is
miended should eventually benefit.

31550 Diversion through loss companies
- There are two kinds of loss companies that may be considered as possible income
ICipients — *‘current year loss companies’” and *‘past year loss companies’’.

131-550
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erannuation contributions and to differentiate between

»» income by way of sup
istributed). It is thought to be desirable in almost

Broadly speaking, losses incurred by a company in previous
years wijj .

deduCtlblC UJﬂBSS the COlllpaIl llleets (-r.the] a Conunult)‘ Oi owner S]Up teS 1 3 kﬂs i f nit trust s Ou]d be a com I }
“Samc bUSiI’lOStf * teSt ( 3‘120)y G]‘ d (:alre b ; . : i . ( ! n ' ‘;‘ . t]]OB trustee ()‘ a u.
0 mus et i f . : . ¥
eat al(en When Seek]ng 0 ut 5 that ‘ h : y

past years where the losses are to b lisely
i Sl re to be recouped from the profits of a dj w ( . i
i, re]evalll(t:}ilnggfels(t)sssiis were 1ncurri:d. Where a family trust d?rg;g?rem b - grea‘; Cafﬁ llclzo(rig;zl:l];lmng the
. Sy a company, the trust ill o T .
PL CE T e e ; ee will be taken to b : o i i
individual for the purposes of the continuity of ownershielt)nfef;?(:% ant matters i seftingp s unib (s
t(93-1 j

The inter-enti el
e tity lloss multiplication rules (43-135) should also be noted me of the issues to be considered whe
cn ear lo e A - . ! L Sy
Yy §§ companics’’ are companies that have incurre control of the trustee company, the method of arriving at

areholding composition and in drafting the

n setting up a unit trust are:

d 1o e composition and
588§ " Jecisions (eg whether unanimity should be required in certain cases) and the
- pointing a new trustee (the fact that two or

current mcome ')«Ddr ]he STS Us ’ y—
. tests u ed tO detelllllne the (iedLlCllbiIlt 0 f
carr OTW:
Eil‘d

are applicable in ini - oL
BtotiEs for the Sam(ie)tfzz?l%fg the availability of deductions in one income ethod of removing the trustee and ap
- Lhere 1s very little opportunity to take advantage o fye hi¥ rj‘ﬂofe unrelated parties may be associated in the operation of a unit trust and the fact
: Clirre; : it trust, unlike a discretionary trust, will normally be under the control of
the management of the

'@at the uni : _ T, 3
" ore than one person, IMCreases the risk of disputes as to

qrust assets and the construction of the relevant documents)

o the powers of the trustee to determine whether receipts, receivables, outgoings and
. other charges are on income or capital account with particular regard to the effect of
1 l-,_sp‘ecial tax concessions

r "ithe extent or control that should b

~ the trustee
A . . . - .
fhe means of transferring units or permitting unitholders

losses ex iti &imi S
deductioncf"g: ;ﬁ H?n;élra s1c1]:uldt10ns to those where it may still be possib] ,
to take advantage of [OSSE:; losses. Even where other entities in the same fstto o
{aken 1o ensute That the vaI:' mcurred by a current year loss company, great 8 efb_l&

1ous requirements of the legislation are Sati,sﬁ-e d (1%&?; .

131-560 Diversion through unit trusts

A unit tryst i - .

it e, a‘iitm]lsb :r té';lSt in which the beneficial ownership of the trust nron

the property of a unit trust e Alﬂuo]ugh discretionary unit trusts do exist (SP roie e
. ) 1s normally held on t CE below)
time being -y rust absolutely fi D10
themsei‘\lfgg ;teret }fhet holders of units in the unit trust (altioﬁ;]tlhi hlzersogi Whﬂ'fcr '
redistribute the beene;iltzsﬁeisntoeic?tzcift]On.atrﬂ] trusts). There is normally urfll)ltd?sl:;irersu . nsterred or redeemed

. capita 1 F 1 R TS

a company, a unit frust permits the a%l;oci ?_F income among the unitholders. Thys (N : - il . ;
venture. A unit trust is governed ssociation of a number of unrelated parti " hether units should, in any circumstances, be subject to compulsory redemption
property vested in th s governed by the same principles as other trusts and thp @) 4nd how this should be achieved

I S ¢ trustee for the benefit of beneficiaries. Like an th here mus fi:
Toug and o gegarl%a_tions W]ﬂ'l respect to the trust property; and the trﬁsf[)e E.:rfm't’._
of any wibier trus‘? gosrpugjr?;; tltl)r,l E[hi: same duties, obligations and Iiabilitiez -215 a:hum
g 58 G it trusts (f6-280) and public trading trusts (g¢ -

e exercised by unitholders over the activities of

to have their units

# the means of introducing new unitholders
'# the extent of the indemnity that should be provided to the trustee for breaches of
tential lenders to the trustee

'\ rust and the effect of these provisions on po

]

® the means of excluding a unitholder (eg the trustee of a deceased individual’s
losely held unit trust, in a manner that

In recent vyears i
, U1 S i 1 i 1 1
y t trusts have been used less for tax planni e | family trust) from a continued interest 1 a ¢
nin L D B ‘ ) : inui
7 o s fair to the deceased person’s family and yet not onerous for continuing

various dlbachl] tages dSS0 p »g !th() (18 that th]S 15
CIated Wlth com 1e8 h Ve beﬂﬂ ove ]le duG hai are mn 01 ed m g é ot
S8 an a rem d € S
5 N Ies B I
Cthc COlllpally ta(x Ia-tc. I)he [IU&IZVIOSS measures dlso ElﬂeCl unit tI'llS > ( J‘262) as W(:ﬂ 0
GI event E4 ] 1'290 . I].OWE 61, EhE: GClplclltS Oi mecome W, he 1& it ”U]]la,

ncome lndIVI dl]a]S 1T d] vldLl lWh q-y y" |

tIUSt thuCtlllE! lllChlde ]()W I 5 als wiuh cari f()]WaI‘l IGS

(». ubect tO the tl‘l.lSt IOS !
q- . i 8 ), ta}( exempt OrganlsathnS and tl’uSteeS Of Clllfd Sup

A T 11- I 18 at
(:( l all-0ve av ldhlc W(ICI‘E a ll;(ed Tust tlallsfelb aH ltS aSSG_tS to a

Character of unit trusts

The characte : -
unit trust deed Cfreﬁeii eaaCh unit trust will be determined by the provisions of the releva
Gentisly spea-kin | 'rte a Ill.lmbt?l” of different kinds of unit trusts and unit trust d .
slthomeh e fen theéfnuni 5 In a unit trust are negotiable, ie capable of being transfe
it oF'a tetiving wholior et g etng st Sf ol
Notmallés unitgtru ! dg der fleldeemed and fresh units issued to an incoming unitho
management of the t ed will confer on the trustee a wide discretion in relation t

. . ¢ trust and the day-to-day running of the business; otherwise the

in a unit trust is discussed at

i assessability of distributions to unitholders
-290 and following.

. The CGT implications for unit trusts are discussed at 911

70 Diversion through administration companies/service entities
If-employed professional persons, whether sole practitioners or in partnership, can
up administration companics to provide themselves with access to employer-
ionsored superannuation.
This is generally achieved by the administration company employing the practitioner
arry out the administrative duties of the practice for a proportion of that practitioner’s
ial working time. However, the Commissioner requires that the company be established
ly for the purpose, so far as income tax is concerned, of providing employer-sponsored
&.allmuation benefits for professiopal practitioners (IT 2494; IT 2503). The
missioner accepts that the benefits will arise to the professional person in their
fy as a partner, and not as an employee, and therefore there are no FBT
nces (TD 95/57). An administration company can also provide fringe benefits as
[ an employee’s remuneration package, provided no material taxation advantage is
Bd, other than access to greater superannuation benefits: see below (TD 95/34). It is

i1

Ila-\'e no dlSCrethIl i t 1 10 I l) I g t]le LlIl]th
m I'Cla 1on to dlSl ib t i
i o " 181 pS Of mMcome or ¢a -ta] amo: i
aI[hOugh dlSCICt O lal'y unit truhts dO exist (thE:SG gIVE: the trustee the dl-SGIeﬂ 3
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T assets. Where assets are subject to CGT, the vendor may Wish to consider other
es. In the case of small businesses, an important factor will be the_ various CGT
t;:)ns that apply (17-110). The GST implications of buying or selling a business

qssed at 134- 40,

e purchaser should
le, where the cost of purchased assets _ tios
qtion for tax purposes (eg a unit of industrial property or fixtures in a building),
eration should be specifically allocated to those assets. The purchaser should also
 the original construction cost details where a building is eligible for amortisation
'IT AAQ7 Div 43. Where a business may later be sold by the purchaser, it may be
;le to maximise the payment for goodwill (particularly for a pre-CGT business of
endor) so as o maximise the purchaser’s cost base of the goodwill. See also

0

}Where it is intended to sell

me cases be advantageous

accepted that there is no material taxati i
: : on advantage simply because
Eggall:ole is less. than_ the amount of income tax that would have been p;h:b?mpum'-
e fi::n prov1dfd E)n thte form of salary or wages. An administration cgmpsnlfthe
exempt benefits unless requi islati Y shou
B o quired to do so by legislation (eg i ired
seek to maximise any tax benefits of the assets being acquired.

In the ’ : - : 1cq
case of professional partnerships, it is also common to establigh may be subject to depreciation or

entity to provide various services to the business, including prem;
; i siness, mig
g:;:‘l[ i?ees s:;g:ctgs ?f su]p_pgrt staff. The partnership will payé' tilie sef\?iséepé?ll:it%‘ “quip
g e 1{;«9: ¥ sphtting income fo the extent that the service entity make J fog_
ot and is owned by family members of the partnership on lowe 54 pro
. s than the partners. The Commissioner may apply the genera] i
provisions (ﬂ3()-12ﬁ)) if it is considered that obtaining a tax b%neg‘,a' ik
153;1:5_056 for estabhshmg the service entity. To avoid problems, ]3211“t1‘11:1*t}11]‘e
Sew}gzse;[‘igythih?uld: (i) enter into a written agreement setting out the Sn;iﬁls
T o A e f;s to be chargf;d; (ii) ensure that those fees are at conuneré'el
St € service cntity invoices the business regularly for thy §
e d; iv) separate the administration of the service entity from th i
usiness; (v) ensure that employees know who their employer is (ie the ser\?icr:s; i
en

the partnership); and (vi) revi i
t ! ; ew the operatio service enti i /
including the fees charged. p "L e e it

a business conducted by a company or unit trust, it may
1o sell the shares in the company or units in the trust,
- than the business itself, so as to avoid b_alanc_ing adjustents m respect of
hat have a higher value than their written down value or to avoid the
tion of thes1ies on the sale of trading stock, etc (9-290). However, the usefulness
will alsodepend on the implications of the CGT provisions. Relevant points
de whether -any of the shares or units were acquired on or after 20 September 1985
whete: acquisitions of assets by the company or trust on or after 20 September 1985
S ach tiat the CGT anti-avoidance measures would be activated (CGT event K6:
7 350). For other CGT issues see §31-530. In considering a sale of shares, it should
be kept in mind that there may be other factors in ‘addltlon to taxation. For example,
cquisition of shares may be commetcially undesirable where the purchaser is not
g\-prote‘c{ed against the potential liabilities of the company.
The sale of business assets for variable consideration_is a particularly difficult area,
ample where there is an ““carnout’” arrangement which relates the sale proceeds to
ings generated for a period after the sale. In April 2015, the government released
sure draft legislation (o provide look-through CGT treatment for earnout
ngements. Under the draft, a subsequent payment _recelve_d by the seller will be
fed as part of the capital proceeds of sale of the business with interest and penalties
ded, For details of the proposal, and the current status, see f11-675.
If a taxpayer sells business assets and goodwill in return for a percentage of future
is for life, those receipts will generally be income in the taxpayer’s hands; but they
of the proceeds of the business which, when carried on by the purchaser, will
e the purchaser’s incotme.
" Where the business sale involves land, timing of settlement may be important for
purposes. Depending upon the state jurisdiction, the owner at 30 June, 1 July or
December will generally be responsible for a full year’s land tax (§38-010 — 938-070).
"Business sales are also an area where unintended stamp duty consequences may
For example, if documents need to be stamped in more than one jurisdiction, there
ofential for double stamp duty if the consideration is not propetly allocated between
ictions and the authorities in those jurisdictions disagree on the value of tangible
is within their control. The availability of stamp duty exemptions for transfers,
ent on the sale of a business, that do not themselves transfer the beneficial
ship of property also needs to be considered.

7 ent of debtors

An arrangement invelvin i
; g a service trust was upheld in Phillins’ ¢
g(l)llf]::lel:l it‘};l:ioc;oeuft emphg;31?ed tﬁlat the charges in question were rcasor{;blé aI{fo
ssioner's view is that the decision in Phillips’ d ;
calculated using the parti 3 ted i that cose will ol il
particular mark-ups adopted in that case wi : :
S uing th : at case will always be dedyet;
_ passing to the taxpayer under the servi o
obviously connected to the cond i : income s S
: uct of the taxpayer’s income i ivi
. kit : -earnin,
};Fiﬁleesg} or where the service fees are not commercially realistic, a broad%r 2;2;?1'%
il e}c{;g]ségtnces surr_ou?dmg the expenditure may be necessary. If it is dete:l:ﬂf
nditure was in fact incurred in pursuit of an ir . K
: j ndependent advanta,.o ¢
5%{1)&56372(?6&; basod on a_falr and reasonable apportionment, it will not be ggﬁi&bl
; ATO guide entitled *“Your service entity arrangements®”). ‘ !

The ATO’s approach to service entities is di i
_ ; roacl s is discussed in CCH Tux ek 9674 (2
ggct?c gslscslé?lglé I_cIJtTa]teIi/i;atwes to service entities that are ava.'?a‘n:: io ﬂ;iziegzs]on r
; ax Week 1 (2006). As a result of the inicreasi
?;:;; ;::%ct;]r]gi ozf()plr;/fcss(iional practice entities, the ATO hao %}séai&;;?fegg%e
ler 3, identifying its concerns about (1 .vvneth ] '

: . A \ er CG other
gut\c.:om‘es _gre being correctly identified when practices réstf”ucture zmd (g)m\:vc%l@
: r:ljb]n_e;iss 18 actually being operated by the purported practice’stmcture or b
! 11V1 tua] }i)r_mmpa]s (see also 95-1 60). The ATO is also considering whether Pt T An

Pply to choices made on restructuring or annual distributions. For an article discuss
some of the implications, sce CCH Tax Week 9788 (2014). :

Some Common Planning Situations

§31-610 Tax planning in business sales

each Egsr;lte?t;i @ business sale should consider the income tax and CGT consequence
b, %eﬁr ice or {11E1ng1ble) being sold, and also any associated matters such as|
to prove that an a; s or the grant of a restrictive covenant. As taxpayers will be req
b mi e 2 lverse assessment 1s excessive, it would not generally be desirab
Commiszioner ¢ sale consideration unallocated. If the consideration is not allocatet
consideration b m;ay so allocate (generally using market values). Allocati
vendor’s poi y taxpayers should, of course, be commercially justifiable. From
s point of view, as much of the consideration as possible should be alloca

(F16:07
Wever,

int received from the assignee will be assessa _ ;
nent will not be deductible to the assignee. If the business 1s conducted on an

P
nren 131-610
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accruals basis (as most are), care must b i
; 5 ¢ taken in the treat
ggg d::bts. A debt assigned and subsequently found to be gzn;ofp TOS ety
3 aug ion by the assignor, who has realised it, nor by the assignaaéL Y otibei
mas lljnc_ome (ﬂl§-580). However, a capital loss for the purposes c’;fw o ha
IT/—‘)IA 3e6ln501;r(l)r]egd in f}?me cases. A “‘traditional security’” deduction istillet

‘ n ths situation (923-340). For a deductio prei
:’vagzﬁ gg l\);fci{e f:hef 1:tren:;;fer of the business, the debt mﬁsiobl;ebggta‘"tned“

If. Writing off a debt may have adverse at the

commercial debt forgiveness measgres: 1{16-;1(’6?0 FeTReAuERces IORE d‘.?btbk

The above difficulties ma i i
y often be avoided if the vend '
ggsgt;;s, but the purchaser collects the debts in return for goggfs;?e . i
adjusmigzssuio i;rhc;msa]zz: ;tgmp fdt?lty ; perspective. A mechanisn;) nfc};hli
rice of the business may be requi i
arrangements were structured. If such arrangements?] can bec}ﬁlsr‘ggeg?f ggﬁlg
I 0

business transaction, it is most i
3 1 k 1 L
ITAA36 PUIVA would apply. > o e general ani-avoidange py

For an article on CGT planning for business sales, see CCH Tax We e']c1.]'9 5¢
For work in . ? 0,
931-040. progress, see Y31-300. For other commercia] considera

931-620 Tax planning for CGT

In considering the applicati . :
llohriog: 1g the application of CGT, particular attention should be p

USingsg

i

{1

o i S
ascertamning which, if any, CGT event has occurred (as this affects the cal,

and timing of any assessable gain)
® the importance of maintaining the status of pre-CGT assets

ass G l htatus I]e]e the 1
® t] e (}SS]]) € 1088 (L{ a: et’s re C Wi UlldEI Y

® the diminution of the value of pre-CGT assets

non-assessable amounts which give ri
ot s which give rise to CGT consequences (such as

value shifts that give rise to a d i : sl
relevant asset (§1.800) a deemed capital gain o reduce the cost base

the immediate a ili . :
(911-500) ssessability of the consideration, even where paid by

the taxpayer incurrin i i ‘
: g non-deductible expenditure in relati
expenditure does not form part of the cost base of the assetmn i

disposals involving multi .
ple taxpayers there i i
taxpayer and a capital gain to anol:hgr) (e there may be oxdinaiie

| ; that an asset-rich individual ing a.
gfttrhg lllkely CGT consequences of creating interests such asplri‘(ta"ga;‘,ltlagteé
stribution of the assets is effectively postponed (11-000) .

131-620
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year end tax strategies checklist
irfoﬂowing is a checklist of some of the income tax planning strategies outlined
pter Of olsewhere in the Guide that may be particularly relevant as the tax year
close. Note that, as in all tax planning situations, other considerations must
en into account — for example, personal factors, commercial considerations,
ense, the general economic climate and the potential impact of other taxes. For
2 tax year ending on 30 June is assumed.
general planning consideration, you should also be aware of upcoming tax

“These are summarised in the Checklist of tax changes at 2.

al tax
epsure eligibility for tax offsets that are based on expenses being incurred,

o that those expenses are actually paid by the end of the tax year (1 5-320).

aware of the annual income levels at which certain dependant tax offsets cut out

© the income cut-ofT for the low income tax offset (15-300).

S

sicer making deductible gifts before year’s end, particularly if you expect that
average tax rate (and therefore the value of your deduction) will fall in the
vear. However, the effects on liquidity, and the possible loss of interest on the
st be kept in mind. Note, too, that the gifts deduction is
ted to the taxable income for the year, and cannot create a carry forward loss, so
Forment of ¢ ‘excess’’ gifts may be appropriate in some cases (716-942).
re spouses are on different marginal rates, consider ensuring that all deductible
are made by the spouse in the higher tax bracket so as to maximise the benefit
¢ deduction (§16-942). !
minor will be able to avoid being taxed at the penal rates applicable to minors’
wcome if they are in a full-time occupation as at 30 June. A minor who 1s intending
ake up a post in July may therefore be better off if they are able to take it up in
une (2-170).
alify for the government superannuation co-contribution, a contribution must
een made by 30 June and various other tests must be satisfied (]13-760).

\ taxpayer who is considering retiring near year end may find it worthwhile to
er discretionary income until after 30 June. In that subsequent year, their income
normally be smaller and the marginal rate may therefore be less (31-210).

en considering the timing of retirement, keep in mind the restrictions on the
ssional treatment of employment termination payments that apply (714-620).

Subject to cash flow considerations and anti-avoidance rules, consider deferring
me to the following year, particularly if: (1) income for that year is likely to be
wer; or (2) tax rates for that year are expected to be lower (§31-210). High
ome earners, however, will also have to factor in the effect of the 2% ‘‘deficit
vy applying in 2015/16.
nsider the availability of statutory roll-overs to defer liability arising in the
Curtent year, eg partnerships’ trading stock (9-290), depreciation (17-710) and
ital gains (12-035).
general, under the Arthur Murray rule, income is not derived until it has been
med by the provision of the relevant services. Service comtracts should be

Teviewed accordingly (99-090).

931-700
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@ [nte]t,"it inco ne credited on c alatur'ty of a { xed term dB[)(}S n hII]E
fU”y élS ; ssab i 1 : thy I : ‘ : ] t.
sessable in the cur ent yea a but may not be ﬂSSCSSﬂblE un ].]

1

if § jder year-end tax shelter investments with caution (31-045).
year if the t G i ¥ b 0 Const
€ term deposit matures in July (9-080, 110-470). the fo]l@wiij?g

} ) For PAYG individuals, significant deductions in the current year may justify lower

® An accruals based professi ;
ssion: J , . : W A 5 ; -
roptessinlss therepis i reco':;lﬁag]zrz%%t]b nOﬁnally not assessable g : pAYG withholding rates in the following ycar (426-500).
® Where feasible, and subject to anti-a _;fgw en the cllen_t 18 Invoiced (ﬂg_%g{}.fﬂ | For taxpayers wishing to claim deductions for concessional superannuation
producing assets in the hands of a lowv'm ance rules, consider Acquiring i, i " ; - contributions, or to qualify for the government’s co-contribution, ensure that the
taxpayer (Y31-500). meome taxpayer rather than high l.}:_u;_n@i . yment is made (and received by the fund) by year’s end. Bear in mind the annual
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