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with respect to major international cases. Even in those cases,
however, discovery is much more limited than it would be in a
court setting (especially if the court is in the United States) and the
parties do not need to budget for a full-fledged appeal.'® To that
extent, arbitration is certainly less costly than major litigation.

* Arbitration is said to be less time-consuming than litigation.
Although that statement may be generally true, its accuracy
depends, in substantial part, on whether the parties want it to be
frue. In your author’s experience, however, practitioners are
increasingly taking advantage of opportunities for delay.

* Arbitration is said to be more confidential than a court proceeding.
Arbitration is generally confidential, in the sense that the
proceedings are not public and the awards are released only if all
parties agree. The fact that an arbitration is being conducted, and,
usually, the outcome of the case, generally become known to those
who care, however, and often to the press as well,

§ 1.07 Conclusion

If some of the claims by the proponents of international arbitration—
as well as some of the fears of the opponents—are overdrawn, there can
be no doubt that international commercial arbitration is here to stay. No
one today can fairly hold him or herself out to be an internatiotal
commercial lawyer without familiarity—indeed without a fairly: kigh
comfort level—with international arbitration as it is practiced in the
world’s major commercial centers. If the arbitrators are well'chosen and
counsel are well prepared, arbitration is as good a syster {or resolving
disputes across frontiers as can be devised, which is why ihe model is so
often copied or adapted to public controversies, such as under the Iran-
United States Claims Tribunal, under the North American Free Trade
Agreement, under the World Bank International Centre for Settlement of
Investment Disputes, and under the World Trade Organization’s
Understanding on Dispute Settlement. If the arbitrators have been chosen
unwisely and the lawyers (or one side’s lawyers) are poorly prepared, no
institution or system of rules can save the process.

1 See Chapter 1.8 on the right to scek Judicial review of arbitral awards and

chapters in Part II] concerning the right to review arbitral awards in selected jurisdictions.
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Chapter 1.2

Drafting an Enforceable Arbitration Clause

Daniel M. Kolkey
Richard Chernick

This chapter discusses the components of an eff_ectiv_e arbitration clause}:l, whlgﬁ
should include, among other things, the 1dent1ﬁcat1qn of t.he rules-t at w}ll
govern the arbitration, the number of arbitrato.rs who will demdej the dispute, tl e
method for seiecting the arbitrators (which is no_rmalllly supplied by the ;u }z:s
governing the arbitration), the place of t_he arbitration, the la.ngt'lage; 0 _t e
arbitra. proceedings, discovery, the governing ]aw_, the scope of judicial review
of ine award, and the currency in which the award is to be rendered.
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§ 2.01 Introduction

Whether the parties will reap or risk the benefits of their arbitratior wiil
depend, in part, upon the arbitration clause they draft. A poorly: drafted
clause can undermine enforcement, increase the costs of the arbitration
(where the proceedings are held in a distant’ jurisdiction or needless
translations are required), complicate completion of the acbitration (where
the jurisdiction’s procedural laws add unexpected proceedings), or thwart
the expectations of at least one of the parties (where, for instance, the
arbitration clause does not cover all relevant disputes, the arbitrator is not
experienced in the field in which the dispute arises, or the arbitral site
imposes more stringent review of the award than anticipated).

On the other hand, a well drafted arbiiration clause can ensure that all
disputes between the parties are arbitrated, enhance the prospects for
enforcement, ensure the selection of an arbitrator experienced in the field
in which the dispute arises, designate a convenient location for the
proceeding, minimize translations, permit limited discovery, and address
currency conversion problems.

Drafting an Enforceable Arbitration Clause

12.02[1]

Accordingly, a well drafted arbitration clause should address—or at

Jeast consciously decline to address—the following matters:

« The scope or nature of the disputes that are subject to arbitration;
« The rules that will govern the arbitral proceedings;
« Whether the arbitration will be administered by an arbitral institution
pursuant to its rules or be ad hoc;
o The number of arbitrators;
. The method of selecting the arbitrators;
« The location for the arbitration;
« The language in which the arbitration shall be conducted;
« The discovery permitted prior to the arbitration hearing;
« The arbitrator(s)’ power to grant interim relief and other remedies;
« The law governing the substance of the dispute;
« Judicial review, including the waiver or enlargement thereof;
o THecurrency in which the award is to be rendered;
- Tite award of attorney fees and costs; and
" Sovereign immunity, where one of the parties is a sovereign.

§ 2.02 The Scope of the Clause

-

Practitioner’s Hint: A sound arbitration clause should anticipate
unusual issues or authorize the arbitrators to deal with those
issues, unless the parties to the agreement determine to leave such
issues unaddressed.

[1] Alternatives

The first step in drafting an arbitration clause is to determine the
scope of the disputes that are to be arbitrated. This is of some
significance. A narrowly drafted clause leaves open the prospect that
some of the parties’ disputes will be submitted to arbitration while othe.rs
will be litigated, undermining the purpose of the arbitration clause in
avoiding litigation, particularly litigation in a foreign court.

A simple arbitration clause may provide:

“Any controversy or claim arising out of or relating to this
contract shall be determined by arbitration . . ..”
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Note, however, that if a dispute arises over the contract’s validity or
takes the form of a tort claim between the parties, a question may arise
about the extent of the coverage of that clause; specifically, the question
may arise whether that type of issue is subject to arbitration. And when
the parties draft a vague clause, they may find that certain issues must
first be decided by a court in a proceeding to compel arbitration, rather
than in the arbitration itself.’

Admittedly, an enforcing court may deem the foregoing arbitration
clause to be sufficiently broad to empower the arbitrator to decide those
issues. For instance, in one case” the Ninth Circuit Court of Appeals in
the United States ruled that an arbitration clause (which covered “all
disputes arising in connection with [the] [a]greement™) was sufficiently
broad to encompass all disputes having a significant relationship to the
contract, including statutory and tort claims. Not all courts in all
jurisdictions may agree, however, and indeed, the latter decision was a
significant liberalization of earlier Ninth Circuit rulings.’

' Under the U.S.’s Federal Arbitration Act, 9 U.S.C. § 1 et seq.. “[t]he question

whether the parties have submitted a particular dispute to arbitration, i.e., the ‘question of
arbitrability,” is *an issue for judicial determination [u]nless the parties clearly and
unmistakably provide otherwise.”” Howsam v. Dean Witter Reynolds, Inc., 537 U.S. 79,
83, 154 L.Ed.2d 491, 497 (2002). However, the rule that the question of arbitrability is
normally an issue for judicial determination is only applicable “in the kind of narrow
circumstance where contracting parties would have likely expected a court to have
decided the gateway matter, where they are not likely to have thought that th=y. had
agreed that an arbitrator would do so, and, consequently, where reference of the gateway
dispute to the court avoids the risk of forcing parties to arbitrate a matter that they may
well not have agreed to arbitrate.” Howsam v. Dean Witter Reynolds, Inc., 537 U.S. at
83-84, 154 L.Ed.2d at 497; see Green Tree Financial Corp. v. Bazzle, 539 U.S. 444,
451452, 156 L.Ed.2d 414, 421-422 (2003 ) (plurality opn) [where tiie paties had agreed
to arbitrate all disputes arising from a contract, whether arbitraion clause forbid class
arbitration should be decided by the arbitrator because it did not present the question of
whether the parties wanted a judge or arbitrator to decide whether they had agreed to
arbitrate the contract dispute but instead the kind of arbitration proceeding to which they
had agreed]; First Options of Chicago v. Kaplan, 514 U.S. 938, 944-945, 131 L.Ed.2d
985, 994 (1995) [in construing the Federal Arbitration Act, 9 U.S.C.§ 1 et seq., the
United States Supreme Court ruled that "the law treats silence or ambiguity about the
question "'who (primarily) should decide arbitrability' differently from the way it treats
silence or ambiguity about the question 'whether a particular merits-related dispute is
arbitrable" and that “[cJourts should not assume that the parties agreed to arbitrate
arbitrability unless there is 'clea[r] and unmistakabl[e]” evidence that they did so0™].

2 Simula, Inc. v. Autoliv, Inc.. 175 F.3d 716 (9th Cir, 1999).

*  See Tracer Research Corp. v. National Environmental Services Co.. 42 F.3d
1292 (9th Cir. 1994).
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The UNCITRAL Arbitration Rules* suggest a more expansive clause:

“Any dispute, controversy, or claim arising out of or relating to
this contract, or the breach, termination or invalidity thereof, shall
be settled by arbitration . . . 2

Even that clause may not cover tort claims arising out of the parties’
relationship, although many courts broadly construe such arbitration
clauses. A clause that would enhance the prospect of arbitration of tort
claims, even if they were not directly related to the parties’ contraqt,
could provide (similar to the clause suggested by the British Columbia
[nternational Commercial Arbitration Rules) as follows:

“All disputes arising out of, or in connection with this contract, or
in respect-of any defined legal relationship associated therewith or
derivee  therefrom, shall be referred to and finally resolved by
arbitration.”

To draft a clause of expansive scope, which could combine the
UNCITRAL approach with that of the British Columbia International
Commercial Arbitration Rules, one could provide the following:

“Any dispute, controversy, or claim arising out of or relating to

this contract, or the breach, termination, or invalidity thereof, or

any dispute, controversy, or claim in respect of any defined legal
relationship associated with this contract shall be finally settled
pursuant to an arbitration before [one] [three] arbitrators pursuant

to the [specify] rules in the city of __ "

Still, no matter how broad the clause, there may be some disputes that
are not arbitrable pursuant to the public policy of the jurisdiction in
which the arbitration is to be held. Where the subject of the dispute is not
capable of settlement by arbitration in the jurisdiction in which the award
is to be enforced, enforcement of the award can be refused under the

4 UNCITRAL is the United Nations Commission on International Trade Law, The
Commission has developed a set of rules, which parties can adopt to govern their
arbitration, as well as a model arbitration statute, which states can enact to govern
international commercial arbitrations within their jurisdiction.

* UNCITRAL Arb. Rules, Annex (effective Aug. 15, 2010), available at
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration.html.
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New York Convention for the Enforcement and Recognition of Foreign
Arbitral Awards (hereinafter referred to as the “New York
Convention™),’ thereby limiting the scope of the arbitration clause. That
“not capable of settlement” exception has been substantially narrowed in
the United States,” but may still be applied where, for instance, a U.S.
statutory antitrust claim is covered by an arbitration clause whose choice
of forum and choice of law arguably defeat the party’s claim.?

Nonetheless, drafting techniques are available to enhance the prospect
that the arbitration clause will be found to cover a future dispute. For
instance, parties who wish to minimize the risk that a court will find that
the dispute is not covered by their arbitration clause can include a
provision that grants the arbitrators the right to rule on objections that the
dispute is not covered by the clause. The United States Supreme Court,
in construing the Federal Arbitration Act, 9 U.S.C. § 1 et seq., ruled that
“Iclourts should not assume that the parties agreed to arbitrate
arbitrability unless there is ‘clea[r] and unmistakeabl[e]” evidence that
they did so. [Citation.] In this manner the law treats silence or ambiguity
about the question ‘who (primarily) should decide arbitrability’
differently from the way it treats silence or ambiguity about the question
‘whether a particular merits-related dispute is arbitrable because it is
within the scope of a valid arbitration agreement . . . .”

Accordingly, if the parties wish to provide that the arbitrability of
their dispute be submitted to arbitration, they must so provide in thei
agreement. If they do so, in the U.S. at least, “the court’s standard ‘tor

®  June 10, 1958, 21 U.S.T. 2517, 330 U.N.T.S. 3. available a: hitp/fwww,

uncitral.org/uncitral/en/uncitral_texts/arbitration/N'Y Convention.html; see Chapter 1.8.
See Daniel M. Kolkey, Artacking Arbitral Awards: Rights of Appeal and Review
in International Arbitrations, 22 Int’l Law. 693, 697-698 (1988).

8 See Mitsubishi Motors Corp. v. Soler Chrysier-Plymon'h, inc., 473 U.S. 614,
638. n. 19, 87 L.Ed.2d 444, 462, n. 19 (1985) ["We merely note that in the event the
choice-of-forum and choice-of-law clauses operated in tandem as a prospective waiver of
a party’s right to pursue statutory remedies for antitrust violations, we would have little
hesitation in condemning the agreement as against public policy.”]. At present, faced
with a contention that the terms of an arbitration agreement will interfere with the
vindication of a statutory right, U.S. federal courts have ruled that the burden of making
such a showing cannot be carried by “mere speculation” that the statutory claim cannot
be vindicated in the arbitration. Pacificare Health Sys., Inc. v. Book, 538 U.S. 401, 405,
155 L.Ed.2d 578, 383 (2003); Booker v. Robert Half International, Inc., 413 F.3d 77, 81
(D.C. Cir. 2005): see also dnderson v. Comcast Corp., 500 F.3d 66 (1% Cir. 2007);
Kristian v. Comeast Corporation, 446 F.3d 25 (1st Cir. 2006).

®  First Options of Chicago v. Kaplan, 514 U.S. at 944-945, 131 L.Ed.2d at 994;
accord, Howsam v. Dean Witter Reynolds, Inc., 337 U.S. at 83, 154 L..Ed.2d at 497.
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reviewing the arbitrator’s decision about that matter [will] not differ
from the standard courts apply when they review any other matter that

arties have agreed to arbitrate” (pursuant to which only limited review
is available).'" Therefore, if the parties wish to minimize the prospect
that a court will construe their agreement to arbitrate more narrowly than
they intended, they can provide that the arbitrability of the dispute will
be subject to arbitration as follows:

“The arbitral tribunal shall decide any and all objections to its
jurisdiction over the dispute, including any objections with respect
to the existence, scope, or validity of the arbitration clause.”

Or the provision could be incorporated into the principal arbitration
clause and thus be even more encompassing as follows:

“Any-lispute, controversy, or claim arising out of or relating to
this contract, or the breach, termination, or invalidity thereof, and
any dispute, controversy, or claim over the arbitrability of any
such dispute, shall be settled by arbitration in accordance with the
rules of Y.”

The-advantage of such a clause is that it further provides the court
with a basis to defer to a decision by the arbitrators as to whether the
matter is subject to arbitration, and the arbitrators may be more inclined
than a court to find the dispute covered by the arbitration clause. The
disadvantage is that the parties may want a court to exercise its
independent judgment in deciding whether a dispute has arisen between
them that is governed by their arbitration clause.

Finally and conversely, practitioners should consider whether they
wish to restrict the remedies available in their arbitration clause. This can
be tricky. There is case law that suggests that it is not against public
policy to prohibit or waive certain remedies in an arbitration agreement,
such as an award of punitive damages,'' although a risk exists that a

1% First Options of Chicago v. Kaplan, 514 U.S, at 943, 131 L.Ed.2d at 993.

Y Jnvestment Pariners, L.P. v. Glamour Shots Licensing, Inc., 298 F.3d 314, 318 n,
1 (5th Cir. 2002); see, e.g.. Hawkins v. Aid Ass'n for Lutherans, 338 F.3d 801, 807 (7th
Cir. 2003) [rejecting claim that the arbitration agreement is unconscionable despite
limitations on attorney’s fees and punitive damages]; Larry's United Super, Inc. v.
Werries, 253 F.3d 1083, 1085 (8th Cir. 2001) [upholding arbitration agreement
containing limitation on punitive damages and leaving question in the hands of the
arbitrator].
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court could deem such an agreement to be unconscionable, depending
upon the circumstances, and thus null and void."? Consider also the risk
that a prohibition against the arbitrator awarding a particular remedy
could lead to an argument that the remedy is then outside the scope of the
arbitration clause and subject to litigation in court. (This, of course,
simply argues in favor of a waiver, rather than a prohibition, of any
particular remedy.)

[2] Sample Clauses

Some of the recommended clauses by leading arbitral institutions are
as follows:

The standard arbitration clause recommended by the International
Chamber of Commerce (ICC) provides:

“All disputes arising out of or in connection with the present
contract shall be finally settled under the Rules of Arbitration of
the International Chamber of Commerce by one or more arbitrators
appointed in accordance with the said rules.”"

The standard clause under the UNCITRAL Arbitration Rules provides:

“Any dispute, controversy, or claim arising out of or relating to
this contract, or the breach, termination or invalidity thereof, shall
be settled by arbitration in accordance with the UNCITRAL
Arbitration Rules. (a) The appointing authority shall be the (n¢me
of institution or person). (b) The number of arbitrators snall be
(one or three). (c) The place of arbitration shall be (iown and

12

See, e.g., Alexander v. Anthony International, L.P.. 341 F.3d 256, 267 (3d Cir.
2003) [arbitration agreement between parties with unequal bargaining power and which
prohibits attorney’s fees and punitive damages is unenforceable]; Paladino v. Avnet
Computer Technologies, Inc., 134 F.3d 1054, 1062 (11th Cir. 1998) (Cox, J. concurring)
[finding arbitration agreement unentforceable because it prohibited Title VII damages and
equitable relief]. But see Spinetti v. Service Corp. International, 324 F.3d 212, 214 (3d
Cir. 2003) [severing unenforceable fees and costs provision from arbitration agreement,
rather than invalidating entire agreement]; Morrison v. Circuit City Stores, Inc., 317 F.3d
646, 672, 675 (6th Cir. 2003) [severing unenforceable cost-splitting provision and
damage limitations from arbitration agreement].

3 ICC Arbitration and ADR Rules, p. 78 (effective Jan. 1. 2012), available at
http://www.iccwbo.org/uploadedFiles/Court/Arbitration/other/2012_ Arbitration%20and
%20ADR%20Rules%20ENGLISH, pdf
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country). (d) The language to be used in the arbitral proceedings
shall be _.”M

The International Centre for Dispute Resolution (“ICDR™), a division
of the American Arbitration Association, recommends the following:

“Any controversy or claim arising out of or relating to this
contract, or the breach thereof, shall be determined by arbitration
administered by the International Centre for Dispute Resolution in
accordance with its International Arbitration Rules. The number of
arbitrators shall be [one or three]; the place of arbitration shall be
[city O1r5 country]; and the language(s) of the arbitration shall be

The rezoinmended clause of the LCIA Court, formerly known as the
London Court of International Arbitration, is:

“Any dispute arising out of or in connection with this contract,
including any question regarding its existence, validity or
termination, shall be referred to and finally resolved by arbitration
under the LCIA Rules, which Rules are deemed to be incorporated
by reference into this clause. The number of arbitrators shall be
[one/three]. The seat, or legal place, of arbitration shall be [City
and/or Country]. The language to be used in the arbitral
proceeding shall be [ ]. The governing law of the contract shall be
the substantive law of [ 1.”'°

§ 2.03 The Rules Governing the Arbitration

Once the scope of the disputes to be arbitrated is determined, the
parties should decide whether the arbitration should be governed by a
recognized set of rules.

""" UNCITRAL Arb. Rules, Annex. ‘

" ICDR International Dispute Resolution Procedures (effective June 1, 2009),
http://www.adr.org/sp.asp?id=33994. Because the International Centre for Dispute
Resolution is a division of the American Arbitration Association, the parties can
substitute the International Arbitration Rules of the “American Arbitration Association™
for the International Arbitration Rules of the “International Centre for Dispute
Resolution.”. The rules are the same.

' LCIA Arb. Rules (effective Jan. 1, 1998), available at http://www.lcia.org/
ARB_folder/arb_english_main.htm.
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[1] Advantages of Selecting a Set of Rules

Practitioner’s Hint: Practitioners are well advised to include in
their arbitration agreement the rules which are to govern the
arbitration. A set of rules, such as the ICC rules of arbitration or

the ICDR rules, will fill in many gaps that arbitration agreements
tend to contain.

The advantages of selecting a set of rules to govern an arbitration are
many. First, the rules will fill in procedural gaps that the parties may not
have anticipated. For instance, if the parties neglect to specify—or
cannot agree upon—the place of the arbitration, the number of
arbitrators, the nationality of the sole or presiding arbitrator, the method
of selecting the arbitrator(s), the choice of law, or the language of the
arbitration, the rules will specify how those issues are to be determined.
Similarly, if one of the parties defaults, the rules will specify how to
proceed and can help ensure that the resulting award will be enforceable.
(In such a case, the defaulting party can hardly oppose enforcement of
the resulting arbitration award on the grounds of a denial of due process
if the default award complies with the rules to which that party agreed as
part of the arbitral clause.) Indeed, so many topics are addressed in a set
of rules that the parties would be well advised to specify a set of rules to
govern their arbitration unless they are prepared to draft a very detailed
arbitration clause.

Second, international arbitration rules from a recognized and
respected arbitral organization will provide fair procedures that
acknowledge the parties’ different legal traditions. Many international
arbitration rules seek to incorporate both civil law and ccmmon law
traditions into the procedures for the arbitration hearivyg. For instance,
many rules will allow the arbitrator to select an expert to advise him or
her, rather than simply rely on the parties’ experts—something with
which civil law parties and arbitrators are comfortable. Additionally, the
rules may encourage (if not require) selection of the sole arbitrator or the
chair of a three-arbitrator panel from a national of a jurisdiction other
than that of the parties.'” Unless the parties considered that point when

" For instance, article 13(5) of the ICC Rules of Arbitration (effective January 1,

2012) provides that “[t]he sole arbitrator or the president of the arbitral tribunal shall be
of a nationality other than those of the parties. However, in suitable circumstances and
provided that none of the parties objects . . . . the sole arbitrator or the president of the
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they drafted the arbitration clause, they could end up vjvi.th a §01-e or
presiding arbitrator who is a national of one (_)f the parties Jurlsdn_ctlons.
A wise selection of internationally recognized rules can avoid that
sometimes unfortunate result. .

Third, the specification of a particular set of arbitration rules to
govern the arbitration will often mean (depending upon ‘fhe rules) that _the
arbitration will be administered by an experienced arbltrgl organization
which promulgated the rules. The arbitral organization \lwll then handle
such tasks as the collection of fees, the selection of arbitrator(s) from a
roster of qualified and screened arbitrators, the enforcement of. any
arbitrator disclosure obligations, and review of the award for flaws in its
form. Indeed, the quality control over the pool of arbitrators that an
arbitral organization provides is reason enough to adopt a set of .rulefs to
govern (and-thus an arbitral institution to administer) the arb1t1jat|0n.
Some of this prominent arbitral institutions have already been menty:)r}ed:
The 1GC:-the LCIA Court, and the American Arbitration Association.
The tules for the ICC, the American Arbitration Association, and the
1.C1A Court, among others, provide for administration by that arbitral
srganization when the parties select their rules to govern the arbitration.

The UNCITRAL Arbitration Rules are a prominent exception to the
“adopt our rules and get our organization™ concept. The L.INC_ITRAL
rules do not provide for a particular administering authority; instead,
they require the parties to specify an organization .(called the
“gppointing authority™), which will select the arbitrator(s) in the.e'_vent
that the parties cannot agree upon one, but which will not administer
the arbitration itself.'®

Institutional arbitrations have other advantages over ad hoc
(non-administered) arbitrations. For example, parties who do not have an
administering body must deal directly with the arbitrators (unless they
employ an intermediary of some kind) about fees, availability, and
conflicts. A governing institution eliminates the need for such ex parte
communications. As noted, the institution also provides access to
established panels of arbitrators (although an UNCITRAL-rules arbitration

arbitral tribunal may be chosen from a country of which any of the parties isl a nationa.l."
Article 6(7) of the UNCITRAL Arbitration rules provides that “the appoin.tmg authority
shall have regard to such considerations as are likely to secure the appomt{nen_t _of an
independent and impartial arbitrator and shall take into account the ad'?usablhly of
appointing an arbitrator of a nationality other than the nationalities of the parties.” o

For more on commencing an arbitration pursuant o the UNCITRAL arbitration
rules, see § 1.3.03[8], below.
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can select an institution to appoint the arbitrators and thus reap the
advantage of that institution’s established panel).

Further, one party may challenge a particular nominee’s independence
or competence (on the basis of bias, for example). That challenge may
require resolution by the other arbitrators or a court in a non-
administered arbitration, whereas the institution will normally resolve the
matter in an institutional arbitration. Parties may also find that because
non-administered arbitration clauses do not use an appointing authority
and instead depend on the parties’ agreement, they are forced to ask a
court for appointment if the parties reach an impasse.

Finally, institutional rules are self-executing—the process is begun by
submission of a demand for arbitration to the institution in accordance
with its rules. In contrast, in non-administered arbitrations, the parties
may be forced to seek an order of a court to arbitrate.

[2] Disadvantages of Selecting a Set of Rules

Practitioner’s Hint: The one (omd, as for as we know, the only)
disadvantage to using an arbitral institution is that the institution will
impose cosls.on the parties in addition to the cost of the arbitrators.

The one disadvantage to the selection of an arbitral institution’s rules
is that there is a cost for the institution’s administration separate and
apart from the cost of the arbitrator(s). That cost is often a percentage ¢f
the amount of the claim or counterclaim, although the prevailing DAty
may be awarded those costs at the conclusion of the arbitration. To
determine the cost of administration, a party need only ask-tie arbitral
institution for a copy of the institution’s rules and fee sch=dule (which
often can be found on the back of the rules).

Of course, a party can select rules, like the UNCITRAL Arbitration
Rules, where there is no institution that administers the arbitration and
thus no cost to selecting such rules, although there will be a cost to using
any institution selected as the appointing authority (for purposes of
appointing the arbitrators).

Another arguable disadvantage to parties using an institution is the
insistence of some arbitral institutions that certain of their procedures be
used, even where the parties would prefer a different process. One such
example is the ICC’s requirement that the ICC court review every award
rendered by its arbitrators before it may be issued. Even if the parties
were willing to waive such review in order to save the time necessary to
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rocure such approval, the ICC would not permit waiver. That rule, in
I;ur view, however, should be seen as an advantage, rather than a
disadvantage, since it tends to assure enforceability of the award.

[3] Addresses of Some Leading Arbitral Institutions

The present (summer 2011) addresses of some of the leading arbitral
institutions are as follows:

1. The American Arbitration Association
International Centre for Dispute Resolution
1633 Broadway, 10th Floor

New York, New York 10019-6708

United States of America

Telephoue: 212 -716-5800
<<wwv.adr.org>>

2. .The ICC International Court of Arbitration
5%, Cours Albert ler

75008 Paris, France

Telephone: 33-1-49-53-29-05

Fax:; 33-1-49-53-29-33

E-mail; arb@iccwbo.org
<<www.iccwbo.org/court/arbitration>>

3. LCIA

The International Dispute Resolution Centre
70 Fleet Street

London EC4Y 1EU

United Kingdom

Telephone: 44-020-7936-7007

Fax: 44-020-7936-7008

<<www.lcia.org>>

4. Japan Commercial Arbitration Association
3rd Floor, Hirose Building

3-17, Kanda Nishiki-cho

Chiyoda-ku, Tokyo 101-0054

Japan

Telephone: 8§1-03-5280-5200

Fax: 81-03-5280-5170

<<WWW.jcaa.or.jp>>
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was otherwise invalid; (2) the arbitration agreement is not valid undey the
law to which the parties have subjected it; (3) a party was not given Prope
notice of the appointment of an arbitrator or of the arbitral proceedings o,
was otherwise unable to present his case; (4) the award deals with 5
dispute not contemplated by the submission to arbitration or CONtajpg
decisions on matters beyond the scope of the submission; (5) the
composition of the tribunal or the arbitral procedure was not in accordange
with the parties’ agreement; (6) the award has not yet become binding op the
parties or has been set aside or suspended by a competent authority of the
country in which, or under the law of which, the award was made; (7) the
subject matter of the dispute is not capable of settlement by arbitration undey
Singapore law; or (8) the award is in conflict with the public policy of
Singapore. In addition, Singapore law provides that an award may be set
aside if (9) it was procured by fraud or corruption; or (10) a “breach of the
rules of natural justice” occurred in connection with the award by which the
rights of a party have been prejudiced.”

As discussed in more detail below,” even though an award may have
been set aside in the country in which, or under the law of which, the
arbitration took place, a court in another country may nevertheless order
enforcement as a matter of discretion. The argument is that, while Article
V(1)(e) is discretionary, Article VII preserves any enforcement right:
available under the domestic law of the Jurisdiction where enforcemeq,
sought. This discretion, however, may be more theoretical than rea!. 1§,
courts, for instance, have rarely enforced awards that have been sct aside
in the country of primary jurisdiction.”*

25 Smit & Pechota, World Arbitration Reporter, vol. IIB, “Singanore,” at 2404.08-
2404.12.

2 See §8.05(8] infia.

¥ See TermoRio S.A. E.S.P. v. Electranta S.P., 487 F.3d 928, 933-39 (D.C. Cir.
2007) (refusing to enforce award set aside in Colombia); Baker Marine (Nig.) Ltd. v,
Chevron (Nig.) Ltd.. 191 F.3d 194, 197 (2d Cir. 1999) (refusing to enforce award set
aside in Nigeria): Spier v. Calzaturificio Tecnica, S.p.A., 71 F. Supp. 2d 279, 285-89
(S.D.N.Y. 1999) (refusing to enforce award set aside in Italy); see also Four Seasons
Hotels & Resorts, B.V. v. Consorcio Barr S.A., 377 F.3d 1164, 1171-72 (11th Cir. 2004)
(reversing district court’s confirmation of award and remanding for further consideration
in light of a previous ruling by a Venezuelan court that the dispute was not arbitrable). So
far, Chromalloy is still the only U.S. case in which a court enforced an arbitral award that
had been annulled in the primary Jjurisdiction.

Two other cases are worth noting. In Kahara Bodas I, the Fifth Circuit enforced an
award even though it had been annulled in Indonesia. The court did so, however, only
after concluding that Switzerland was the country of primary jurisdiction, not Indonesia.
See 364 F.3d 274, 309-10 (5th Cir. 2004). In that case, the contract specified that Swiss
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[6] The Dispute Is Not Arbitrable

Article V(2)(a) allows a court to deny c?nforcement if the court finds that
“rthe subject matter of the difference is not capable of s‘?ttlemen.t bZ
arbitration under the law of that country.” Essentllally, the “not a.rbltr.a
defense prevents enforcement of an e'Lward fesu!tmg from an arbitration
pased on an otherwise valid and binding arbitration agreement whzg:;'e the
dispute involves subject matter tha? ha.s been. reserved for Fhe cgur‘ts. That
defense, however, is “a rapidly shrinking universe,” especially in the United
States, given the increasing reluctanc.e of ?ourgs% 2to reserve paxfucular matters
to the exclusive competence of the ledlClal’y: The U.S. Supreme C.ourt
and other federal courts have almost .entlre.ly neggted the exceptions
historically carved out for questions involving fmtltrust laws, federal
securities lows, labor and employment laws:,, c:lalmg3 under the RICO
statute. ‘o1t claims and intellectual property disputes.”

thiaetion law would apply and that the arbitration would occur in Switzerland. In
addition, the losing party had initially attempted, un@cgessfully, to ha\.'e the_awgrd
annulled in Switzerland, and had repeatedly urged the district court that Swiss arbitration
lied to the arbitration. /d.

F g?{ﬂilarly, the court in Nicor Int’l Corp. v. El Paso Corp.. 2‘-92. F. Supp. 2d_ 1357 (S.D.
Fla. 2003) enforced an award even though a court E]’l'thfb Dominican Republic h?d ruled
that one party had waived its right to seek arbitratlor_l. The court held that since the
agreement specified that the arbitration was to occur in Te?(as and that the agreement
would be governed by Texas law, the award “was not made in, or un(ljer the laws of, the
Dominican Republic” and a defense under Article V(1)(e) was not available. /d. at 1375.

%1 See Empire State Ethanol & Energy, LLC v. BBI Int’l, No. 1:08-CV-
623(GLS/DRH), 2009 U.S. Dist. LEXIS 23701 at *23 (N.D.N.Y Mgr. 20, 2009)
(plaintiff’s antitrust and tort claims were arbitrable because the)f ‘“c‘learly 1mpl}cated the
parties® rights and obligations under their consulting agreement.”); Coors Brewing Cp. V.
Molson Breweries, 51 F.3d 1511, 1516 (10th Cir. 1995) (claims under the U..S. _antltrust
laws may not be arbitrable unless they have a “reasonable factual connection” to the
contract containing the arbitration clause). _

»? See George L. Blum, Annotation, Construction and Application of United
Nations Convention on Recognition and Enforcement of Foreign Arbitral Awards . . .
Global Cases: Jurisdictional Issues, Construction of Essential Terms, Applicability of
Convention to Action, Impact of Other Multilateral or Bilateral Agreememswupon
Applicability of Convention, and Reciprocity Issues, | A.L.R._Int’]. 1 (2010); Carter,
Litigating in Foreign Territory: Arbitration Alternatives and Enforcement Issues, A.B.A.
Center for CLE Nat’l Inst., Int’l L. Sec., N9§DBWB ABALGLED A-1 9 (Wes1_law
Journals Database) (Feb. 1998) (noting the increasing scarcity of non-arbitrable subject
matters).

23 See e.g., Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614,
(1985) (antitrust); Shearson/American Express Inc. v. McMahon, 482 U.S. QZQ (1987)
(securities); Genesco, Inc. v. T. Kakiuchi & Co.. 815 F.2d 840, 851 (2d Cir. 1987)
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In addition, U.S. courts have stated that international arbitragjg,
requires that arbitrability be given broad scope. For instance, the Secong
Circuit in Parsons & Whittemore noted that “it may well be that the Special
considerations and policies underlying a truly international agreement gy
for a narrower view of non-arbitrability in the international than
domestic context.”™* This view was echoed in two U.S. Supreme Coyy
cases, which reasoned that special comity concerns would require g
broader notion of arbitrability in international arbitration than might be the

case in domestic arbitration.”’ It also reflects the prevailing approach i,
France and other European jurisdictions.”*

€

[7] Public Policy Defense

Article V(2)(b) allows a court to deny enforcement if the court finds
that “[t]he recognition or enforcement of the award would be contrary fo
the public policy of that country.” U.S. courts, taking heed of the “genera|
pro-enforcement bias informing the Convention,” have declared that “the
Convention’s public policy defense should be construed narrowly »

Consequently, in the United States, “[e]nforcement of foreign arbitra

(securities); Rodriguez de Quijas v. Shearson/American Express, Inc., 490 U.S. 477, 483
(1989) (securities); Scherk v. Alberto-Culver Co., 417 U.S. 506, 519-20 (1974,
(securities); Gilmer v. Interstate/JTohnson Lane Corp., 500 U.S. 20 (1991) (labor and
employment); Collins & Aikman Prods. Co. v. Bldg. Sys., Inc., 58 F.3d 16, 23 2¢ ir,
1995) (tort); Saturday Evening Post Co. v. Rumbleseat Press, Inc., 816 F.2d 112 119]
(7th Cir. 1987) (copyright claims held arbitrable); Rhone-Poulenc Specialites Chimiques
v. SCM Corp., 769 F.2d 1569 (Fed. Cir. 1985) (patents); see also Patent Atiitration Act,
35 U.S.C. § 294 (*A contract involving a patent or any right under a paent imay containa
provision requiring arbitration of any dispute relating to patent validits or infringement
arising under the contract.”),

#* Parsons & Whittemore Overseas Co. v. Societe Generale De L’Industrie Du Papier,
508 F.2d 969, 974-75 (2d Cir. 1974) (noting that the U.S. Supreme Court had enforced
international, but not domestic, agreements to arbitrate federal securities act claims).

¥ See Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 629,
640 (1984) (holding that antitrust claims arising in an international context were henceforth
capable of arbitration, and noting that “it will be necessary for national courts fo
subordinate domestic notions of arbitrability 1o the international policy favoring
commercial arbitration.”); Scherk v. Alberto-Culver Co., 417 U.S. 506, 515-18 (1974)
(reasoning that special comity concerns required that securities law claims arising in an
international context be capable of arbitration).

¥ Carbonneau & Janson, Cartesian Logic and Frontier Politics: French and
American Concepts of Arbitrability, 2 Tul. 1. Int’] & Comp. L. 193, 194 (1994).

Parsons & Whittemore Overseas Co. v. Societe Generale De L’Industrie Du Papier,
508 F.2d 969, 974 (2d Cir. 1974).
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En
may be denied on this basis only where enforcement. Co?zlfé
" he forum state’s most basic notions of morality and justice.”
h the argument is frequently made by the party resisting
Althoug ; 125
ment, it has rarely been success . .
- h a wide variety of claims have been made invoking t!1e
ﬁghggﬁcy defense, some of which overlap with the defer;ses jlts_
d above, most have failed. Enforcement, .however, was found to
olate a country’s public policy where the arbltra.tor awarded punitive
E in a contract dispute®” and where the choice of law a.nd_ choice
da]?a%ﬁ; lclauses in an arbitration agreement prevented the plaintiff from
Oﬁr;fing his statutory claims under U.S. law.?"! e U, sublic
On the other hand, enforcement was fou_nd not -to violate U.S. p
licy where the arbitrator erroneously considered improper testimony or
. - the arbitrator improperly excluded evidence; the arbitrator was
e"”deél-c . .siv attorney had a conflict of interest; the arbitrator ruled on
k. wa\:;d the scope of his or her powers; the arbitrator improperly
ma'ttﬁrsoq >prior adjudications or arbitrations; the arbitratf_)r improperly
:Efilif:‘;liséered the arbitration; a party had insufficient notice; a|_1 awar(i
;rjiifi-icted with foreign policy; an award was contrary to state or federa
law: the arbitrator misapplied foreign law; the arbitration agreement was
ente,red into under duress; Zlgorcgggzent was barred by laches; and a party
itration committed fraud. ’ _
tO t?r? 2;2;;?;;0& Whittemore, the court rejected the .defendatnt sEclalrJ?
that, because the United States had severed ,relat}ons w1§hf gyp[;
enforcing an award predicated on the defendant’s withdrawal from a

awar!
Vi(}late t

pub
GLUSSE!

238 Id

& “ally Blum, supra note 232. -

2 gii 'I%Zf:lee;zfrf;i Arbitrafhnyi Sud Moskovskogo Olfruga[Federal Arb;tr'iltmndC(t);:lg
of Moscow District]. No. KG-A40/9192-06 (Russ.) (finding an grbltrzl_ dwa{' ¥
awarded punitive damages contrary to Russian law f}nd conscqucr{tly, its public po ]L)-lri.n

! Thomas v. Carnival, 573 F.3d 113 (11th Cir. 2009) (arbitration ciaus;l_rcqulncg
arbitration in Philippines under Panamanian law was void as against pu UlcS pﬁ wj\i
because it denied seafarer his right to pursue his statutory remedies under .A. dls-‘
Sivanandi v. NCL Lid.. No. 10-CV-20296, 2010 WL 1875685 at *3 (S.D. Fla. prL‘ \
2010) (same where contract invoked Bahamian. law_'); but see Balen v. Ilgcllland Afm. ](l,r;:
Inc., 583 F.3d 647, 654 (9th Cir. 2009) (arbitration 'agreer.nent that di nmr:t ?rﬁcd %
applicability of U.S. law was not void as against public policy V\:here plainti El];] o
identify any statutory claims he could pursue in the U.S. that he could not pursue
Phllé«spzplgzz);geﬂeraﬂy Blum, supra note 232; see also Karen MariFime Lt(11. v. Ol‘l]‘]lflrh! r:;;
Ine,, 322 F. Supp. 2d 224, 226 & n.1 (E.D.N.Y. 2004) (collecting cases in whic
public policy defense was rejected).
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Egyptian construction project contravened U.S. policy.* The court hejg
that “equating ‘national policy’ with United States ‘public’ policy '
quite plainly missed the mark. To read the public policy defense &sa'
parochial device protective of national political interests would seriougly
undermine the Convention’s utility.”**

In recent years, U.S. courts have clarified that under domestic Jay an
award may be said to violate public policy only where the remedy itselp
contravenes U.S. law or well-defined public policy.”* Thus, an award dogg
not violate public policy when the legal reasoning behind the award or the
conduct of the arbitration is somehow faulty.>*® International courts haye
adopted a similarly restrictive application of the public policy defense, ang
have declined to apply the defense for a mere legal error.**’

In a case decided under domestic arbitration law, the U.S. Supreme:
Court reasoned that an arbitral award would violate public policy only if
the parties could not privately agree to the same outcome. Since the
parties had “granted to the arbitrator the authority to interpret the
meaning of their contract,” the court should “treat the arbitrator’s award

¥ 508 F.2d at 974.

244 Id

5 See, e.g., Aramark Facility Servs. v. SEIU, Local 1877, 530 F.3d 817, 823 i
Cir. 2008) (The policy must be “one that specifically militates against the relief ordure,
by the arbitrator.”) (quotation omitted); S. Cal. Gas Co. v. Utility Workers Unign, 9
F.3d 787, 795 (Sth Cir. 2001) (same): TemoRio, S.A. v. Electranta, S.P., 487 & 34 928,
936 (D.C. Cir. 2007) (stating that the standard for unenforceability “is tigh, and
infrequently met” and . . . in the classic formulation, [must be] a Jjudgment that tends
clearly to undermine the public interest, the public confidence in the adraunistration of the
law, or security for individual rights of personal liberty or of private property . . . )
(internal quotations omitted); DiRussa v. Dean Witter Reynolds, foc., 121 F.3d 818, 825
(2d Cir. 1997) (noting that public policy defense is generally: used o “prevent conduct
that is particularly harmful to society and egregious in nature; such as when the conduct
required by the award would Jjeopardize public health and safety.”): Brown v. Rauscher
Pierce Refsenes, Inc., 994 F.2d 775, 782 (11th Cir. 1993) (“Typically, the public policy
exception is implicated when enforcement of the award compels one of the parties to take
an action which directly conflicts with public policy.”).

#° See, e.g, Karaha Bodas I, 364 F.3d 274, 306 (5th Cir. 2004) (“Erroneous legal
reasoning or misapplication of the law is generally not a violation of public policy within
the meaning of the New York Convention.”); Brandeis Intsel Ltd. v. Calabrian Chems.
Corp., 636 F. Supp. 160, 165 (S.D.N.Y. 1987) (*‘[M]anifest disregard’ of law . . . does
not rise to the level of contravening “public policy,” as that phrase is used in Article V of
the Convention.”),

7 See e.g., Tamil Nadu Elec. Bd. v. ST-CMS Electtic Co., 2007 EWHC 1713, 2007
WL 2041834 (Comm. Ct. App.); Bad Ass Coftee Co. of Hawaij Inc., v. Bad Ass Enters.
Inc., 450 A.R. 344, 2008 CarswellAlta 1422 (Can. 2008).
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Enforce

. 248 :
¢ it represented an agreement” between the parties.” Nelth(?r the
g if | e Court nor other U.S. courts have strayed from this reasoning in
gupreme LO
recent decisions.

(8] The Chromalloy Limitation on the Article V(1)(e) Defense

Article VII provides that “[t]he provisions of the‘ present Con}\:entlc;n

[l not . . . deprive any interested party of any right he may have 3
Sha' : mself of an arbitral award in the manner and to the @(t@ﬂt allowe
:Vatl1:: ll?\ff or the treaties of the country where such award is sought to be
y Lh]
enforcedt.ruin Article VIL, courts have held that an application to enforce

Conrsd can%lot be denied under Article V where the. Ar‘Eicle V defense
N ccognized defense under the domestic arbitration law of tl?e
- rmi“urisdiCtion. In other words, a defense which may fall within
enforc:e m“: e]genses to an award contained in Article V is neverthle]e_ss.not
¢ hsbl?: a: a defense if the domestic law of the enforcement jurisdiction,
ay'inlltut regard to the Convention, does not recognize the defense. The
;clope of Article VII is discussed in the next section.

[a] The Chromalloy Decision

Article VII was first construed by_az}gJ.S. court in Mcgt[irs g‘
Chromalloy Aero Services (Arab Repubhc).. In Chromalloy, g
U.S. corporation) had entered into a maintenance contract Wl.t
Egyptian Air Force. When a dispute arose between the. parties, 1 \'vazf
submitted to arbitration in Egypt in accordaqce with the parties
agreement. The arbitrator awarded CAS a §ubstant1al amount. Cand tha

“Egypt filed an appeal with the Egyptian Court' of Ap.pea., ar]l :
court subsequently nullified the award under Egyptian arbitration law o

the basis that the award was “not properly grounded unde?r Egyptlag
law.” Specifically, the Egyptian court found that th.e.arblt.ratoi*s ha

erred in applying Egyptian civil law rath_er than aflrpl'mstratlve aw to
CAS’s claims. While that appeal was pending, CAS 1111t1atefi proceedings
before the federal district court for the District of Columbia to h_ave the
award confirmed and enforced. In the U.S. enforcement proceeding, the

% E. Associated Coal Corp. v. United Mine Workers, 531 U.S. 57, 61.-620(021000);
see also George Watts & Sons v. Tiffany & Co., 248 [.3d 577, 580-81 (7th Cir. 2001).

* 939 F. Supp. 907, 911 (D.D.C. 1996).

0 14 at911.
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annulment in Egypt established the grounds for a defense to enforce
under Article V(1)(¢). The U.S. court nevertheless enforced the awar;ggt

I]1e court first reasoned that it could enforce the award notwithstangi
Article V(1)(e) because Article V permits, but does not require, the ¢ .
to refuse enforcement where the resisting party establishes the An(')urt
V_(l)(e) defense.”” While some have doubted that the enforcing cguﬁle
dlsgretion under Article V extends to the Article V(1)(e) defense 253 ths
plain language of the Convention appears to compel that conclusion_, ;

However, the court went on to find a second, and more controversjs|
basis for enforcing the award. The court concluded that Article \?]f
compelled it to enforce the award despite the Egyptian coy
nullification. The court reasoned that Article VII required it to grg :
enf_orcement irrespective of Convention defenses so long as CAS wouﬁ t? \
entt.tled, absent the Convention, to enforce the award under U.S. domestie
arbitration law (Chapter 1 of the F AA)>* Under Chapter 1 of the Fm&lc
enforcement of the award could not be denied on the basis relied upon b
the Egyptian court in nullifying the award, that is, the arbitrators’ erroneouz
decision to apply civil rather than administrative law 2> Accordingly, the
court concluded, CAS was entitled to enforcement under the FAA
notwithstanding the Egyptian court nullification and Article V(1)(e). I

European courts have likewise held that a party seeking enforcement
may resort to domestic law and thereby trump Convention defenses, P
example, a French statute on international arbitration forbids Fren\;h
courts from refusing enforcement of an award on the grounds that 11 was
set aside in the rendering jurisdiction.”” The French Supreme. Court has
held that, where an award can be enforced under either the Convention or
the domestic statute, the domestic statute trumps Article - V(1)(e):

251 Id

22 See id, at 909.
253 S
ee van den Berg, Enforcement of Annulled Awards, ICC INT'L CT ARB. BuLL
18 (Nov. 1998). '
Zf: See 939 F. Supp. at 909-10.
- thnle the FAA permits a court to deny enforcement if an award is rendered “in
manifest disregard of law,” the Chromalloy court concluded that the mistaken application

of civil rather than administrative law did not rise to the level of manifest di
anifest dis
the FAA. See 939 F. Supp. at 911. st disregard under

zj: See id. at 909-10,
" Polish Ocean Line v. Jolasry, Cour de Cassation, France, Mar. 10, 1993.

translated in 19 Y.B. Com. Arb. 662, 663 (1994}, quoted in Ost i
note 21, at 1660 n.43. b quoted in Ostowski & Shay, S
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«Article VII does not deprive any interested party of any right it may
pave to avail itself of an arbitral award in the manner and to the
extent allowed by the law of the country where such award is sought
to be relied upon. As a result, a French court may not deny an
application for leave to enforce an arbitral award which was set aside
or suspended by a competent authority in the country in which the
award was rendered, if the grounds for opposing enforcement,
although mentioned in Article V(I)(e) of the 1958 New York
Convention, are not among the grounds specified in [the French

33258
statute]. :

Other European courts have followed suit.**’
[b] Citicism of Chromalloy

Chrosialloy has been criticized on several levels for its conclusion
th.t 1he Article V(1)(e) defense could not be asserted to defeat CAS’s
aforcement rights under Chapter 1 of the FAA. First, commentators
have taken issue with the court’s conclusion that pursuant to Article VII,
the proponent’s enforcement rights under domestic arbitration law must
prevail over the resisting party’s Article V defenses. They contend that
introducing domestic law into the Convention via Article VII injects
disunity and uncertainty into the Convention, espe%ioally where domestic
law diverges significantly from Article V defenses.”

258 Id

259 Another French court confirmed the Chromalioy award. finding that under
Article VII CAS had a right to enforcement under French law, irrespective of whether the
award was nullified by the court in the rendering jurisdiction. See General Register No.
95/23029, Paris App., 1st Chamber, Sect. C, reprinted in 12:4 MEALEY’S INT’L ARB. REP.
5, cited in Alford & Gibson, Enforcement of Foreign Judgments, 32 Int’l Law. 249,
(1998). See also Hilmarton v. Omnium de Traitemant et de Valerisation. Cour de
Cassation, France, March 23, 1994, 1994 Revue De L’ Arbitrage 327, 328, translated in
20 Y.B. Com. Arb. 663, 664-65 (1993) (French Supreme Court enforced award despite
Swiss court judgment overturning award, because French domestic law prohibited French
courts from refusing enforcement of award on grounds that it was nullified in the
rendering jurisdiction).

* Ostrowski & Shany, supra note 21, at 1670-73. One example of the confusion and
disunity surrounding the application of Article VI is the infamous Hilmarton arbitration. In
Hilmarton, the French Supreme Court relied on the French statute referenced above to
enforce an arbitral award rendered in Switzerland, even though the Swiss courts had set the
award aside. See Ostrowski & Shany, at 1672-73 & n.107 (citing Hilmarton v. Omnium de
Traitemant et de Valorisation, Court de Cassation, France, March 23, 1994, 1994 Revue De
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While not directly criticizing Chromalloy, the Second Cir
of Appeals echoed that concern in Baker Marine Ltd. v. Chev
In Baker Marine, the court denied enforcement of an aw,
grounds that it had been overturned in the rendering
notwithstanding the fact that the award had been overturned
not recognized under the FAA.** The court reasoned that
application of domestic arbitral law to foreign awards under the
Convention would seriously undermine finality and regularly produgce
conflicting judgments. If a party whose award has been vacated at the
site of the arbitration can automatically obtain enforcement of the award
under the domestic laws of other nations, a losing party will have every
reason to pursue enforcement actions from country to country unti] 5
court is found, if any, which grants the enforcement.?®*

These concerns were echoed in two other U.S. cases. In Spier v,
Calzaturificio Tecnica, S.p.A.,”" the court refused to consider whether a
arbitral award would be enforceable under the FAA after the award had
been annulled in Italy on the ground that the arbitrators had exceeded thejr
powers. Following Baker Marine, and implicitly rejecting Chromalloy’s
interpretation of Article VII, the court stated that the party seeking
enforcement could not “introduce domestic United States law, statutory or
decisional, into the case at bar through the vehicle of Article VII of the
Convention.”*% Although the court recognized that its decision to defer to
the Italian courts was discretionary, it found “no adequate reason fo,
refusing to recognize the judgments of the Italian courts.”?*

cuit COUFt
Fon Lt
ard op the
urisdictic.n’
On grounds
mechanicy

L’Arbitrage 327, 328, rranslated in 20 Y.B. Com. Arb. 663, 664-65 (1995)). When a
second award was rendered in Switzerland, the lower French couris confirmed that
award. Because it had confirmed the first award, the French Suprome Court was foreed to
overrule the lower courts’ confirmation of the second award (1 the grounds that it was
barred by the first award. See id at 1673-74 & nn.107-08 (citing Omnium de Traitment et
de Valorisation v. Hilmarton. Cour de Cassation, France, June 10, 1997, 1997 Revue De
L’Arbitrage 376. 377, translated in Y.B. Com. Arb. 696, 697-98 (1997)). The French
Supreme Court’s reliance on Article VII to enforce the first award led to the anomaly of
two contradictory awards being pursued simultaneously in the same legal system,

generating “a level of confusion and uncertainty seriously undermining the usual
advantages of arbitration.” /d. at 1673.

%1 191 F.3d 194 (2d Cir. 1999).

22 1d at 197

14 at 197 n.2.

** 71 F. Supp. 2d 279 (S.D.N.Y. 1999).
65 Id. at 288.

266 ]d

=3
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recent decision, the court in TermoRio S.A. ES.P. v. Electrania
12‘53 ffirmed the reasoning of Baker Marine and refused to enforce_an
sd t[?at had been annulled in Colombia on the glround .that_Colomble}n
- law did not permit the use of [CC rules in arbltll'atlpns-held in
R The court explained that because there was no indication that
S dings before the Colombian court were “tainted or that the
. f tl%at court is other than authentic,” the action to glgorce tbe
judgmer: Old be dismissed under the New York Convention.™ Despite
e S'Ous ruling by the Colombian court, the TermoRio cqurt a}so
E* du%“?[l:) exercise its discretion to enforce the award on public policy
dedm; explaining that Article V(1)(e) does not grant unfettered
gToun o top courts in secondary jurisdictions to impose their own
dlscri;ﬂoztions of public policy in reviewing the judgment qf a court in
:}?: Splrif;iary jurisdiction, and that, in any event, the Colombian decision
{ not vietate U.S. public policy.*® |

dld(gOt Y’Lt:é;sg.:) ‘512:26 arI:gumBe/nts is that the drafters of the Conventmp,
by :\e]:,ﬁ"nittging recourse to more liberal enforcement provisions of dom?ls;;lc
L hitration law, clearly chose to favor enforcemen.t over the 'co_unterva ’E
‘;‘;al of uniformity by insisting that the Convention not restrict a par%le
Soht to enforcement under laws apart from the Conventhn.

rl% malloy court, and the European courts that construed Article V_II
gr:i(;arly, simply, followed th(e: Conzlentign;s r:sandate that domestic

rights prevail over Convention detenses. . .

enf(’}rgzizs:(tndgcritiism of Chromalloy is 'fhat, even if Article V_II forbllldi
the Convention from taking away domestic law enforcement rlg};ltsc,| tha
article was not implicated in Chromalloy _bec.ause CA‘S a fhnc;
enforcement rights under U.S. domestic arbitration law in the I;rs
place.m Still, absent the Convention, it appears that the Chromalloy

awa

%7 487 F.3d 928 (D.C. Cir. 2007).

268

e E ?&993357’.-39. The TermoRio court distinguishe{.i l(fhrorfml!oy on th_e ground tl;itt
the losing party in that case had violated an express provision of the arbltre(litmp‘ _aognrel;agmow
by seeking review of the award in the Egyptian courts. Id. .at 937. In ‘_[h_e e::m ti(mablé
the district court also declined to follow Chromalloy, ca?lmg the decision ques e
on the merits and distinguishable on the facts.’;} {Ie)rrgcgh;o%é). E.S.P. v. Electrifica

I P, 421 F. Supp. 2d 87. 9 .D.C. )

Dﬁgg[a(,;:frg\ifk-i%csgh;ny, supmpfl)ote 21, at 1659. !675-7.6, n..4.3:, see ﬁ[so ‘va‘pmdein
Berg, supra note 253, at 18. The Chromalloy courtlmvlted this cr1F1c1srr} when it _slt Itjhi
concluded, without analysis or explanation, lhgt “if the Convcnthn (.11(:1 :tl)gt ?m\svérd
[FAA] would provide CAS with a legitimate claim to enfor(?ement of this ar| .1tra daf nsés
Chromalloy, 939 F. Supp. at 910. The French cases holding that Convention defe
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court had subject matter Jjurisdiction under 28 U.S.C. section 1330(a)_27l
Several commentators, however, have pointed out that the FA
provision did not provide a forum for CAS’s enforcement Petitiop
Section 9 provides for enforcement of arbitral awards either (1) i the
district court that the parties designated in their agreement; or (2),
is specified, in “the United States court in and for the district
which such award was made.”” Because the award in Chromalloy wag
rendered in Egypt under Egyptian law, and the arbitration agreement djg
not provide for enforcement in the United States, CAS could not haye
enforced its award in the United States under section 9, Accordingly, the
argument goes, CAS had no domestic law enforcement ri ghts, ang
Article VII therefore did not prohibit the Chromalloy court from denying
enforcement under Article V(1)(e).

This attack on the Chromalloy decision appeared to have some forge
until the U.S. Supreme Court decision in Cortez Byrd Chips, Inc. v, Bill
Harbert Construction Co.”™ In Cortez Byrd Chips, the Court held that
section 9 provides permissive venue for enforcement of arbitral awards,
and does not supplant general federal venue provisions. Thus, the Coygt
concluded, enforcement proceedings could be brought either: (1) under
section 9, in the forum the parties chose for enforcement or in the forum
in which the arbitration took place; or (2) in any forum otherwise
authorized under federal venue statutes.>™

Under 28 U.S.C. section 1391 (£)(4), venue is authorized “in the
United States District Court for the District of Columbia if the attwn js

A’S venge

Wi'[hin

e

must yield to domestic enforcement rights do not present this problem; because the
French statutes by their terms granted enforcement rights for foreign aibitral awards.

71939 F, Supp.at 908-09. Section 1330(a) provides for subiect matter jurisdiction
“without regard to amount in controversy of any non-jury ¢ivil acion against a foreign
state as defined in section 1603(a) of this title as to any claim xvar relief in personam with
respect to which the foreign state is not entitled to immunity under sections 1605-07 of
this title.” 28 U.S.C. § 1330(a). Section 1605(6) provides that a foreign state shall not be
immune from a proceeding to confirm arbitral awards against it if “(B) the . . . award isor
may be governed by a treaty or other international agreement in force for the United
States calling for the recognition and enforcement of arbitral awards, [or] (C) the
underlying claim. save for the agreement to arbitrate, could have been brought in a
United States court under this section.” 28 U.S.C. § 1605(a)(6) (B)-(C). Both provisions
appear to apply to CAS’s enforcement petition, Further, the FAA itself applies to
arbitration agreements “evidencing a transaction involving commerce,” and “commerce”
is defined to include “commerce . . . with foreign nations.” 9 U.S.C. §§ 1-2.

" 9USC §9.

* 529 U.S. 193 (2000).

7% See id. at 200-03,
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inst a foreign state or political subdivision thereof.”‘ Thl;ls,
Convention, it appears that CAS was mde?d gble to bring the
e t proceeding against Egypt in the U.S. District Court for the
f;-‘ncgluml:)ia. Because CAS had enforcement rights abspnt tl;g
tion, the Chromalloy court was correct .to conclude that it cou d.
Cin::;:;se e:nforcement under Article V(1)(e) simply because the awar
no

was set aside in Egypt.

District 0

§8.06 Practical Issues Regarding Enforcement
[1] Arbitration and Enforcement in a Contracting State

One of the first considerations in securing eqforcement_under Fhe

k Convention is to make sure that arbitration occurs 1n a 'n?mon

ke Yorﬂ"r; ted the Convention. Doing so will assure the practitioner

Eﬁat cl)lt?ferijoﬁntries that have adopted the Convention on the condition of
at ot!

= 275
recinrocity will enforce any resulting award.

[2] The Search for Assets

Practitioner’s Hint: A continuing issug for rhe. cl'au;:m;t in dc;];);
arbitration is whether there will be anything .to seize if t ‘e - efin .
does not voluntarily pay the award. Answering thf:rt question deﬂfi’())re:r
the arbitration commences may well save the claimant a good dea.

of money and grief.

Even before arbitration is completed and.an award is 1s§ued, partt.le;,
should consider the issue of collection. Parties may retain mve?ltlga 10h
firms to locate assets against which to enforce the award. Gen.er.’a Ys Stl.(é '
firms solicit information about the award debtor from th.e prevailing parti
in order to narrow the search for assets to aslf.ew countries and locatlonsdas
possible. The asset search firms may then utilize court recorc}s, tax records,
lien and warrant registries, property records, corporate filings, ﬁctl’noui
business name filings, the media,. business databases, govel_'nmgﬁt
agencies, physical surveillance, interviews, an.d ot!u.ar sources o plﬁpmb !
and value the losing party’s assets. Such inquiries can generally
conducted with or without the knowledge of the subject party.

" See §§1.2.06[1] and 1.4.02[1] above.
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§1.02 Legal Context for International Arbitration
[1] Post-1986 Legal Environment: Accession to the New Yor
Convention and Adoption of the UNCITRAL Mode] Layg
[2] Adoption of Independent Treaties and Movement Yowarg
Implementing the Washington Convention

§1.03 Summary of International Arbitration Laws Adopted by the :
Provinces and Territories
[1] Alberta
[2] British Columbia
[3] Manitoba
[4] New Brunswick
[5S] Newfoundland and Labrador
[6] Northwest Territories
[7] Nova Seotia
[8] Nunavut
[9] Ontario
[10] Prince Edward Island
[11] Québec
[12] Saskatchewan
[13] Yukon Territory

§ 1.04 Arbitral Institutions in Canada )

[1] ADR Institute of Canada Inc. q

[2] British Columbia International Commercial
Arbitration Centre

[3] Canadian Commercial Arbitration Centre

[4] International Chamber of Commerce

[S] ADR Chambers Ine.

[6] Commercial Arbitration and Mediation Center for the
Americas

[7] Other Institutions: ICDR, LCIA, JAMS

§ 1.05 Arbitration Activities and Training

§ 1.06 Judicial Trends
[1] Enforceability of Mandatory Consumer Arbitration
Clauses

[2] Limitation Period for Recognition and Enforcement |
[3] Domestic Legislation and Arbitrator’s Jurisdiction
[4] Web-based Contracts

[5] Arbitrator’s Jurisdiction to determine jurisdiction
[6] Judicial Intervention in Arbitral Proceedings
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ganada

Anti-suit Injunctions
[[g Recognition and Enforcement of Awards

[9] Refusal of Enforcement for Public Policy
Practical Issues in Conducting Arbitration in Canada
[1] In General

[2] Discovery

[3] Evidence .

[4] Time-limited Proceedings .

[5] Telephonic and Videotaped Evidence

(6] Reasoned Awards

Appe!ldix “A”

§1.01 Political and Legal Overview

[1] Conada as a Federation

~.nada is a large country, geographically extending from Jhiaiizlfli‘
# i the east, a dis
© west to the Atlantic Ocean on A :
o 'onatgie 6.400 kilometres or 4,000 miles. Its po];zulahonh of
heed 34’.5 million is concentrated along the country’s _sout ]e_:m
e United States. In fact, nearly 90% of Canadians live

approx
approximately
border with th

ithin 200 kilometres of the border. : _
wnlgzn:ida is a constitutional monarchy and a federation of the following

10 provinces and 3 territories:

ital
Province Capital
Alberta Edmonton
British Columbia V.lctc')na
Manitoba Winnipeg
New Brunswick Fredericton
Newfoundland and Labrador St J c?:n S
Nova Scotia Halifax
Ontario Toronto
Prince Edward Island Charlotteto‘wn
Québec Québec City
N Saskatchewan Regina
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F Territory Capital
Nunavut Igaluit

Yukon Whitehorse

Northwest Territories Yellowknife

Each province has its own legislature, as do the territories T

the federal government is in Ottawa, in the Province of Ontario oS %

[2] The Division of Powers between the Provinces and Federy|
ra

Government
The Constitution Act, 1867 i
’ sets out the division of
; powers betw
the provinces and the federal government.' Essentially :1atte :
L] Crs

co_nlfl:-ernmg gorqmercia}l arbitration, both domestic and internati

zvnt in provm_cla.l ].eg.ls]ative competence. Nine of the provil?:al,m
olmtmon-law ‘.]LII"IS.C{ICUODS-. Québec’s commercial law is civil andes N
relates to arbitration) derives from the Civil Code of Québ -
Québec Code of Civil Procedure. *
i }?iivtehralfn(;atters th'at may potentially relate to commercial arbitration fall

- ¢ E]! er:_al legislative domain. They include such matters as maritj
admiralty issues, customs and excis o
: €, patents and trademarks, ap
ag};l‘:‘ru.ptﬁy. Th_e federal.govemment also has constitutional responsibilitya::
L= Or;g!na afbfal_rs,' and in certain circumstances, the resolution of d’m; ;
nvo vmgaka.t orllgmal land and interests are regulated by federal r[aeS
inmg]:s t;gii;s also a matter within the federal legislative dmﬁain b‘::t

S concern matters exclusively within el ik

tre: ; provineial legislati

competence, implementation generally falls to the provirces. Imple?nentil‘:;

legislation i i
o angn IS necessary to carry into law any incemational trea
convention entered into by Canada. .

§ 1.02 Legal Context for International Arbitration

[1] Péost-l98.6 Legal Environment: Accession to the New York
onvention and Adoption of the UNCITRAL Model Law

Before 1986, Canada w: i
_ ; : as not a hospitable 1 i
mternational commercial arbitration. ’ cgal environmiciiey

1 .
Constitution Act, 1 i i
1 Nk ct, 1867 (U.K.), 30 & 31 Vict., ¢. 3, reprinted in R.S.C. 1985, App.
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This changed with

the promulgation of the Model Law on

mtemational Commercial Arbitration (the “Model Law™) by the United
Nations Commission on International Trade Law (“UNCITRAL”). On
june 21, 1985, UNCITRAL adopted a final draft of the Model Law. In
pecember 1985, the United Nations General Assembly adopted a
resolution approving and promoting the Model Law. In 1986, the
(Convention on the Recognition and Enforcement of Foreign Arbitra}?
Awards (the “New York Convention”) came into force in Canada.”
gubsequent tO this, all of the provinces3 and territories of Canada and the
t adopted the UNCITRAL Model Law. For the most

federal governmen
art, the provinces have confined the scope of the Model Law to

international commercial arbitrations, while the federal government has
d the Model Law for all commercial arbitrations within its
ive competence. Notwithstanding Canada’s apparent enthusiasm
joward the-New York Convention and the Model Law, Canada has not
pecome'a signatory to the Inter-American Convention on International
Comumpicial Arbitration.

Viany provinces have used the Model Law as a basis for modernizing
,ieir domestic arbitration legislation with some modification.

adopte
legis lat

[2] Adoption of Investment Treaties and Movement toward
Implementing the Washington Convention

Canada has also adopted the North American Free Trade Agreement
(the “NAFTA”), a number of other free trade agreements and over
twenty bilateral investment treaties’ (“BITs™). All provide for investor—

2 Gee the United Nations Foreign Arbitral Awards Convention Act, R.S.C. 1985
(2d Supp.), ch. 16. Canada did not take the reciprocity reservation. Initially one province
was concerned with the commercial reservation, but there now is no reservation taken by
Canada. As developed later in this chapter, although Ontario originally adopted the New
York Convention through the province’s Foreign Arbitral Awards Act, this Act was
repealed in 1988 with the passage of An Act to Implement the Model Law on
International Commercial Arbitration by the United Nations Commission on International
Trade Law.

' Quebec did not adopt the Model Law as such, but the amendments to Québec’s
Code of Civil Procedure provide that “[w]here matters of extra-provincial or international
trade are at issue in an arbitration, the interpretation of this Title, where applicable, shall
take into consideration” the Model Law, the UNCITRAL Report, and the Analytical
Commentary on the Report’s draft Model Law. See Art. 940.6, Book V1l— Arbitrations,
Title I— Arbitration Proceedings, Chapter I— General Provisions, C.P.P.

" Officially referred to in Canada as Foreign Investment and Protection Agreements.
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state arbitration. On December 15, 2006, Canada becam
the Convention on the Settlement of Investment Disputes Between State
and Nationals of Other States (the “Washington Convention”) which
provides for arbitration pursuant to the rules of the Internationa] Centre
for the Settlement of Investment Disputes (“ICSID”). However, Canady
has yet to deposit its instruments of ratification, acceptance or approya
and as such, the Washington Convention is not yet in force in Canady
Consequently, any investor-state arbitrations under bilatera] or.
multilateral investment treaties signed by Canada are present]

conducted either under the ICSID Additional F acility Rules or on gap azz
hoc basis.

¢ asi gnatory

§ 1.03 Summary of International Arbitration Laws Adopted by
the Provinces and Territories

[1] Alberta

[n Alberta, the New York Convention is part of provincial law throy
Schedule 1 of the province’s International Commercial Arbitration Act?
The same statute adopts the Model Law through Schedule 2° with the
province’s Arbitration Act’ governing domestic proceedings.

Alberta’s International Commercial Arbitration Act applies to 2/
arbitration agreements and awards whether made before or after the Act
came into force. The Court of Queen’s Bench is the desipgnated

supervisory court. The following modifications have also beer: made to
the Model Law:

I. The arbitral tribunal may, with the agreement -of the parties,
employ mediation and conciliation or other procedures at any time
during the arbitration proceedings. With the agreement of the
parties, the members of the tribunal are not disqualified from
resuming their role as arbitrators thereafter®

- The parties may remove an arbitrator at any time prior to the final
award regardless of the method through which the arbitrator was
appointed. Where an arbitrator is replaced or removed, any

* International Commercial Arbitration Act, § 2(1).
® International Commercial Arbitration Act, § 4(2).
'S.A. 1991, ¢. A-43.1.

# International Commercial Arbitration Act §.5.
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hearing held prior to the 'replacem;mt or removal must be repeated
unless the parties otherwise agree. ‘
he parties fail to agree or the arbitt:atnon agreement doe_:s not
g 'fypa articular law to govern the dispute, the ar?oltral tribunal
?5 fg lapplypthe “ryles of law” it considers appropriate.

Upon application by the parties to two or more arbitrations, thi
churt may consolidate the arbitrations according to the terms 1
considers just. . |

Where a court refers parties to arbitration pursuant to Article 8 of
1 the Model Law, the court proceedings are”stayed with respect to
the matters to which the arbitration relates.

6. In interpreting the province’s International ?g?lr%eri?(;
. itra’ had to the Report of the Unite
rhitrafien Act, recourse may be.
ﬁat’ors Commission on International Trade Law on the Wotl'k cn]C
its. Eighteenth Session (June 3-21, 1985), and the Interna’nonaf
Commercial Arbitration Analytical Con?mental_'y on D}'§1ﬁ Text o
a‘ Model Law on International Commercial Arbitration.

[2] British Columbia

i ion is implemented as
In British Columbia, the Nevtf Y?rkFCOQ\éingigi ::allrrg)wards od
inci through the province’s Forei .
o i ial Arbitration Act adopts the
ince’s International Commercial / ]
E?dtﬁrogaw and the Commercial Arbitration Act governs domestic
roceedings. . .
: Whilegmost provincial statutes ;:1dopt11ru?J the Model Lavtv }?Thpg
append it as a schedule, the British Columbia statute does not. Ra 1 ;
tt[:e statute refers to the Model Law in its preamble alllld tl}[e? ;nor::sglrf e;sn
1 Law within the statute 1 :
tracks the language of the Mode
addition, Article 1 of the Model Law was supplement'ed to c-onﬁrr_’rtl trlll;l;
disputes involving parties in different Canadian provinces or territo

International Commercial Arbitration Act, g g
P i i itration Act :
International Commercial Arbit , _ o e
' International Commercial Arbitration Act, § 8. While the wordmglls not :ts ac ree
as it could be, case law has interpreted this provision to mean that all parties must ag
before consolidation can take place. o "
2 International Commercial Arbltratfon Act, Q 10.
B International Commercial Arbitration Act, § 12(2).
" RS.B.C. 1996, ch. 154, § 2.

623




II1.1.03[3]

Practitioner’s Handbook on International Arbitration ang M
E(iiatim

are not. international and thus are not
Inte;&nat]onal Commercial Arbitration Act
n arbitration is “international” ir
al” only if more than o is i
To lensure_ that the International Commercial Arbitr v
5 L. o
f(]))vy to mterpm\_fmcfral arbitrations, subsection 1(5) provid
p BT;:&; agd territories of Canada must be considered one sta‘:3 S’ " “the
1 i j
revn tlsthe Co}ljl;rer}b}a e:_]so s?pplemented Article 11 of the Moiie;] L
: ustice of the Supreme C iti o
oy _ Sup ourt of British Co] i
e Samzrndiglgnzli_te) from appointing a sole or third arbitrator unﬁble} (or
ationality as any of the parties (unless the parti s
agreed to such an appointment).'® e Previatie
The . - - - ’ .
. gf{ﬁleesdfn arllgltratlon may be represented or assisted duri
B e proace uigs Y any person; representatives are not require;1 g the
e e Law lSéome‘ry of British Columbia or qualified to to'be
province.  Further, in subsection 1(6) of the Intergzil'cme
lona|

Commercial itrati i
il 'Al‘bltl’at]OIl Act, the province provides a non-exhaystive I:
ationships of a commercial nature. ' e

governed by the Provineg:
s

. nvoly
ation Act would ;’i

[3] Manitoba

In Manitoba, the New York Convention is i
lavxi through the province’s International Com
which also adopts the Model Law.'®
governs domestic proceedings. -

Manitoba’s International Commercial Arbitration Act appl;

mple.mented as provineial
mercial Arbitration Act,”
The province’s Arbitration At

da g 5

supervisory court. The following modifications have

the Model Law: alsa been made to

LT . ; .
! Iillelarbltral. t1:1bunal may, with the agreement of the parties
dur}_) oy llned1at19n a_nd conciliation or other procedures at any ti ,
ing the arbitration proceedings. With the agreement ())/f tmhg

frfte inte}‘nationa] Commercial Arbitration Act, § 1 1(9)
ernational Commercial Arbitration Regulation, BC .Reg 168/86. See § 1.04 [1]

S.M. 1986-87, ch. 32, C.C.S.M. ch, C151, § 2(1).

S.M. 1986-87, ch. 32, C.C.S.M
, ch. 32, C.C.S.M. ch. C151. §
S.M. 1997, ch. 4, C.C.S.M. ch. A120. T
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partieS, the members of the tribunal are not disqualified from
resuming their role as arbitrators thereafter.”®

may remove an arbitrator at any time prior to the final

9. The parties
award regardless of the method through which the arbitrator was
ed. Where an arbitrator is replaced or removed, any

appOint
hearing held prior to the replacement or removal must be repeated

unless the parties agree otherwise.”
_If the parties fail to agree or the arbitration agreement does not
specify a particular law to govern the dispute, the arbitral tribunal

is to apply the “rules of law™ it considers appropriatte.22

4. Upon application by the parties to two or more arbitrations, the
court may consolidate the arbitrations according to the terms it

considers just.””

5 Where.a court refers parties to arbitration pursuant to Article 8 of
tha iviodel Law, the court proceedings are stayed with respect to
the matters to which the arbitration relates.”

5 In interpreting the province’s International Commercial

Arbitration Act, recourse may be had to the Report of the United

Nations Commission on International Trade Law on the Work of

its Eighteenth Session (June 3-21, 1985), and the International

Commercial Arbitration Analytical Commentary on Draft Text of

a Model Law on International Commercial Arbitration.””

[4] New Brunswick

In New Brunswick, the New York Convention is implemented as part
of provincial law through the province’s International Commercial
Arbitration Act,”® which also adopts the Model Law.”” The province’s
Arbitration Act™ governs domestic proceedings.

2 nternational Commercial Arbitration Act 8.5.

2 International Commercial Arbitration Act, § 6.

2 [nternational Commercial Arbitration Act, § 7.

2 |nternational Commercial Arbitration Act, § 8. Though the wording is not as
clear as it could be, case law has interpreted this provision fo mean that all parties must
agree before consolidation can take place.

% International Commercial Arbitration Act, §10.

% International Commercial Arbitration Act, §12(2).

% g N.B. 1996, ch. -12.2, § 2(1).

27 SN.B. 1996, ch. [-12.2, §4(1).

® SN.B.1992, ch. A-10.1.

625

T T ESTTETGGyGS,ew

U



111.1.03[4] Practitioner’s Handbook on International Arbitration anq Medi;
on

New Brunswick supplemented the Model Law in t

Alberta and Manitoba.”” The following modifications
the Model Law:

he same Manngr o
have beep made 1

1. The arbitral tribunal may, with the agreement of
employ mediation and conciliation or other procedures
during the arbitration proceedings. With the agree
parties, the members of the tribunal are not disq
resuming their role as arbitrators thereafter >

2. The parties may remove an arbitrator at any time prior to the
award regardless of the method through which the arbitrator
appointed. Where an arbitrator is replaced or removed,
hearing held prior to the replacement or removal
unless the parties agree otherwise,’'

the Parties,
at any time
ment of the
ualified from

final
Wag
any
must be repeateg

3. If the parties fail to agree or the arbitration agreement does not
specify a particular law to govern the dispute, the arbitra] tribuna]
is to apply the “rules of law” it considers appropriate,*?

4. Upon application by the parties to two or more arbitrations, the

court may consolidate the arbitrations according to the terms it
considers just.”

5. Where a court refers parties to arbitration pursuant to Article § o*
the Model Law, the court proceedings are stayed with respect o
the matters to which the arbitration relates.**

6. In interpreting the province’s International Commercial Artitration
Act, recourse may be had to the Report of the Unitcd Nations
Commission on International Trade Law on the Work of its
Eighteenth Session (June 3-21, 1985), andihe International
Commercial Arbitration Analytical Commeiiary on Draft Text of
a Model Law on International Commercial Arbitration >

29
30
31
32
33

International Commercial Arbitration Act, §§ 6,7, 8, 10, 12.

International Commercial Arbitration Act §.5.

International Commercial Arbitration Act, § 6.

International Commercial Arbitration Act, § 7.

International Commercial Arbitration Act, § 8. Though the wording is not as

clear as it could be, case law has interpreted this provision to mean that all parties must
agree before consolidation can take place.

*International Commercial Arbitration Act, § 10.
International Commercial Arbitration Act, § 12(2).
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1t from these modifications, New Brunsv‘vick‘ also mcluilc;il lan

A' a | clause that appears to bring into the arbltrat'lon the_loca} ules

o tion 14 of the International Commercial Arl?l‘Frat|011 Ac?t

3 Cou:t. Sect where they may be in conflict with the provisions of this

E Excepulations the Rules of Court under the Judicature Act apply

e ;)r t;jr;)?)gses of this Act”. The authors are unaware of any case that has
for the

interpreted this provision.
(5] Newfoundland and Labrador

I Newfoundland and Labrador, the New York Cf)nvc—fntion is adqptec}

; f provincial law through the province's Interne;glona
T 'Ol A?"bitration Ac’[,:”6 which also adopts the Model Law. The
Com'mer?]aArbitration Act®® governs domestic proceedings. . .
rovlllCi’i Ste‘ru’ﬂional Commercial Arbitration Act applies to international

- rﬂn* al a;rbitration agreements and awards .made? bgfore or after
comrl?e ¢ 1988.%° The supervisory court is the Trial Division.
FEb[:ﬁzolu)ndlanc.i and Labrador made the same changes to the Model
Law ;s Manitoba and Alberta

]. The arbitral tribunal may, wi.th the agreemelﬂ;1 of tllfal}:ar:;:}lsé
. employ mediation and conciliatl'on or otl}er procedures a; - z;f me
during the arbitration proceedn_lgs. With thet ac,lgi;eir:] e T
parties, the members of. the tribunal are: Ag q
resuming their role as arbitrators thereafter. | ‘ —
2. The parties may remove an arbitrator at any time prlorbt';) t ;sr i:;
award regardless of the method through which the arbi rae o
appointed. Where an arbitrator is replaced lor retl"l?avre ,eated
hearing held prior to the replac'emflnt or removal mus p
unless the parties agree otherwise. . t
3. If the parties fail to agree or the arbitl:atlon agreen:)e??t 1d§-?§u?121
specify a particular law to govern the dispute, th_e arbitra
is to apply the “rules of law” it considers appropriate.

% R.S.N. 1990, ch. I-15, § 3(1).

7 R.S.N. 1990, ch. I-15, § 5(1).

# R.S.N. 1990, ch. A-14. _ _

% International Commercial Arbitration Act, Q 5.

“ International Commercial Arbitration Act §.6.

4l Tnternational Commercial Arbitration Act, § 7(2).
# TInternational Commercial Arbitration Act, § 8.
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4. Upon application by the parties to two or more arbit
court may consolidate the arbitrations accordi
considers just.”’

Fations, ¢
ng to the te,rmsh;

5. \(P\I/here a court refers parties to arbitration pursuant to Artic]
the Model Law, .the court proceedings are stayed with re "
the matters to which the arbitration relates.* P

6. In interpreting the province’s International Commercia
é&ct, recourse may be had to the Report of the Un
ommission on International Trade Law on the
- - W i
Elghteentl_l Sess!on (June 3-21, 1985), and the [ntoerl{; E[)‘f ¢
Commercial Arbitration Analytical Commentary on Draft ;lona]
a Model Law on International Commercial Arbitration *° “3

_l Arbitratig,
lted Natjops

[6] Northwest Territories

In the Northwest Territories, th

n , the New York Convention isg
terr.ltorlal law through the International Commercial Arbitrationp;ﬂt(zg
which ‘also adopts the Model Law.” The Arbitration Act® .
domestic proceedings. .

The Northwest Territories supplemented the model law in a similar

manner as Alberta and Manitoba. The followi o
made to the Model Law: e following modifications have beg,

1. The parties may remove an arbitrator at any time prior tc the final
awar_d regardless of the method through which the arbitrator was
appointed. Where an arbitrator is replaced or' 1=moved any

hearing held prior to th
e replacement or remova! st b
unless the parties agree otherwise.*’ l "

43 -
International Commercial Arbitration Act, § 9. Though the wording is not as

clear as it could be, case law has i i isi

agrei bl bl tZi ;n;ic;gg:ted this provision to mean that all parties must
International Commercial Arbitration Act, § 11.

International Commercial Arbitration Act, <$ 13.

R.S.N.W.T. 1988, ch. I-6, § 4(1). '

R.SN.W.T. 1988, ch. I-6, § 7(1).

R.S.N.W.T. 1988, ch. A-5.

International Commercial Arbitration Act. § 8(1-2).

45
46
47
43
49
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If the parties fail to agree or the arbitration agreement does not
specify a particular law to govern the dispute, the arbitral tribunal
s to apply the “rules of law” it considers appropriate.”

Upon application by a party to an arbitration, if all other parties
consent, the court may consolidate two or more arbitrations
according to the terms it considers necessary.”’

4. Where a court refers parties to arbitration pursuant to Article 8 of
the Model Law, the court proceedings are stayed with respect to
the matters to which the arbitration relates.*

5. In interpreting the province’s  International Commercial
Arbitration Act, recourse may be had to the Report of the United
Nations Commission on International Trade Law on the Work of
its Bighteenth Session (June 3-21, 1985), and the International
Commercial Arbitration Analytical Commentary on Draft Text of
a‘vicdel Law on International Commercial Arbitration.”

2.

[]* Nova Scotia

In Nova Scotia, the New York Convention is implemented as
provincial law through the province’s International Commercial
Arbitration Act,”* which also adopts the Model Law.” The province’s
Arbitration Act™® governs domestic proceedings.

The following modifications have been made to the Model Law:

| The arbitral tribunal may, with the agreement of the parties,
employ mediation and conciliation or other procedures at any time
during the arbitration proceedings. With the agreement of the
parties, the members of the tribunal are not disqualified from
resuming their role as arbitrators thereafter.”’

2. The parties may remove an arbitrator at any time prior to the final
award regardless of the method through which the arbitrator was

0 International Commercial Arbitration Act S. 9.

' International Commercial Arbitration Act 8. 10.

% Ynternational Commercial Arbitration Act, § 1.

5 Tnternational Commercial Arbitration Act, § 2(2).

* RSN.S. 1989, ch. 234, § 3(1).

* RSN.S. 1989, ch. 234, § 5(1).

% RSN.S. 1989, ch. 19. International Commercial Arbitration Act, §§ 7.8, 9, 11, 13.
International Commercial Arbitration Act §.6.
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appointed. Where an arbitrator is replaced or removeg
hearing held prior to the replacement or removal must be re ,e an
unless the parties otherwise agree.*® Peateq

3. If the parties fail to agree or the arbitration agreement dogg
§peCIfy a particular law to govern the dispute, the arbitra tr
is to apply the “rules of law” it considers appropriate *

4. Upon application by the parties to two or more arbitrationg, ,

court may consolidate the arbitrations according to the te > =

. .60 rms
considers just.

ibung]

5. Where a court refers parties to arbitration pursuant to Article § of
the Model Law, the court proceedings are stay

ed with respect
the matters to which the arbitration relates.®’ e

6. In interpreting the province’s International Commercial Arbitratiop
Act, recourse may be had to the Report of the United Nationg
Commission on International Trade Law on the Work of its
Eighteenth Session (June 3-21, 1985), and the Internationg]
Commercial Arbitration Analytical Commentary on Draft Text of
a Model Law on International Commercial Arbitration,®

The Trial Division of the Supreme Court is the designated supervisory
court.

[8] Numnavut

By virtue of the Nunavut Act,” the ordinances of ‘e Northwest
Territories and those laws made under them are duplicated to the extent
that they can apply in relation to Nunavut. Accordingly, the Northwest
Territories’ arbitral legislation has been duplicated and applied to
Nunavut. The New York Convention is part of Territorial law through
the International Commercial Arbitration Act.** which also adopts the

58
59
60

International Commercial Arbitration Act, § 7.
International Commercial Arbitration Act, § 8.
International Commercial Arbitration Act, § 9(1). Though the wording is not as

clear as it could be, case law has interpreted this provision to mean that all parties must
agreﬁc‘:1 hefore consolidation can take place.

International Commercial Arbitration Act, § 11.
International Commercial Arbitration Act, § 13(2).
S.C. 1993, ch. 28, § 29(1).

R.SN.W.T. 1988, c. I-6, §. 4(1).

62
63
64
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_Qmﬂda

odel Law.®® The Arbitration Act®® governs domestic proceedings.

Nunavut has thus made the following modifications to the Model Law:
|. The parties may remove an arbitrator at any time prior t.o the final
" award regardless of the method through which the arbitrator was
appointed. Where an arbitrator is replaced or removed, any
hearing held prior to the replacement or removal must be repeated
unless the parties agree otherwise.””

7. If the parties fail to agree or the arbitration agreement doc_as not
' specify a particular law to govern the dispute, the ar'ggitral tribunal
is to apply the “rules of law” it considers appropriate.

3. Upon application by a party to an arbitration, if all other parties
consent, the court may consolidate two or more arbitrations
’ . . 69
accoruing to the terms it considers necessary.

4. Wheie a court refers parties to arbitration pursuant to Article 8 of
the Model Law, the court proceedings are stayed with respect to
J N . . 70
the matters to which the arbitration relates.

5. In interpreting the province’s International Commergial
Arbitration Act, recourse may be had to the Report of the United
Nations Commission on International Trade Law on the Work of
its Eighteenth Session (June 3-21, 1985), and the International
Commercial Arbitration Analytical Commentary on Draft Text of
a Model Law on International Commercial Arbitration.”

[9] Ontario

Ontario implemented the New York Convention through the Fpreign
Arbitral Awards Act,” but that legislation was repealed in 1988 W1tl_1 the
passage of An Act to Implement the Model Law on International

o RSN.W.T. 1988, c. 1-6, § 7(1).

% RSN.W.T. 1988, ch. A-3.

" International Commercial Arbitration Act, § 8.

% International Commercial Arbitration Act, § 9. )

¥ International Commercial Arbitration Act, § 10(1). Though the wording is not as
clear as it could be, case law has interpreted this provision to mean that all parties must
agree before consolidation can take place.

" International Commercial Arbitration Act, § 11.

" International Commercial Arbitration Act, § 2(2).

” 8.0.1986, ch. 25.
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