CAP. 622: HONG KONG
COMPANIES ORDINANCE

TABLED SUMMARY OF THE 21 PARTS OF CAP. 622

The Companies Ordinance (Cap.622) is divided into 21 parts consisting
of 921 Sections and 11 Schedules. The goal of the law was to provide a
modernized legal framework for the incorporation as well as the continuing
operation of all companies operating and existing here in Hong Kong, The
Legislature’s goal in re-writing the law was to achieve four main objectives:
(i) to enhance. corporate governance; (ii) to ensure better regulations of
a company “rcm both internal and external forces; (i) to facilitate more |
business; ana most importantly; and (iv) to modernize the law and bring it |
current with othet jurisdictions.

Provided in 4 table form is the btief summary and outline of the each of the
+=zw 21 Parts of the Ordinance:

Part Number & Name Part Outline Summary
\ Part 1 (Preliminary) Sets out the title of the new Ordinance,
b the commencement provision, and the
definitions of various terms and expressions
that atre used in this Ordinance.
Part 2 (Registrar of Deals with the general functions and powers of
Companies and Companies  the Registrar of Companies (“the Registrar”).
Register) Part 2 groups the existing provisions relating
to the office of the Registrar and the register
. maintained by the Registrar. Tt also clarifies

the powers of the Registrar to maintain and
safeguard the integrity of the register, having
regard to the development of the Companies
Registry (CR)’s information system which will
enable the electronic delivery of documents to
ot by the Registrar. This Part introduced new
provisions for non-disclosure of residential
addresses and full identity card/passport
numbers in the register to enhance protection
of personal data.
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Part 3 (Company Formation

and Related Mattets, and Re-
registration of Company)

Part 4 (Share Capital)

Part 5 (Transactions in
relation to Share Capital)

Part 6 (Distribution of

Profits and Assets)
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Part 3 deals with company formation,
registration, and related matters. This Part
also provides for new requirements for
the Articles of Association of a company
Sfollowing the abolition of the Memorandum of
Association. Part 3 also makes the keeping
and use of a common seal by a company
optional to facilitate business operation.

Part 4 deals with the core concepts about
share capital - its creation, transfer and
alteration. In particular, this Partintroduced
a mandatory we-par regime for all companies
with a share capital to modernise the share
capital regime.

Part 5 contains the provisions concerning
capital maintenance (reduction of capital
and purchase of a company’s own shares)
and the giving of financial assistance by a
company to another party for the purpose
of acquiring shares of that company
or its holding company. To facilitate
business operation, this Part 5 streamlined
and ratonalized the existing rules by
introducing new exceptions based on the
solvency test for reduction of capital, buy-
backs and financial assistance.

Part 6 deals with the distribution of profits
and assets to the members of the cc mpany:.
The usual form of distributina is through
payment of dividends. While there was
no fundamental change to the current
rules under the predecessor Companies
Ordinance, the modernized language of
this Ordinance should facilitate easier
understanding and comprehension of all
provisions of this Part 6.
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Part 7 (Debentures)

Part 8 (Registration of

Charges)

i

Patt 7 deals with a miscellany of matters
concerning debentures. This Part 7
looks at: (i) the register of debenture
holders; (ii) rights to inspect and make
copies of the register; (i) definitdon of
debentures; (iv) trust deeds and other
documents; (v) meetings of debenture
holders, etc. Part 7 also introduced new
requirements for registration of the
allotment of debentures and filing of a
return of allotment to align with similar
requirements for shares.

Part 8 deals with the registraton of
charges by both Hong Kong and registered
non-Hong Kong companies. This Part set
out the types of charges which require
registration, the tegistration procedures and
the consequences of non-compliance. It
also contains provisions to regulate related
matters, such as requiting companies to
keep, and allow inspection of, copies of
instruments of charges and registers of
charges. It introduced improvements to
the current registration system, including:
revising the list of registrable chatges
and requiting a certified copy of the
chatge instrument to be registered and
available for public inspection to enhance
transparency of the company.
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Part 9 (Accounts and Audit)

Part 10 (Directors and
Company Secretaries)

Part 11 (Fair Dealing by

Directors)
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Part 9 contains the accounting and auditing
provisions in relation to: (i) the keeping of
accounting records; (i) the preparation and
circulation of annual financial statements;
(i) directors’ and auditor’s reports; and
(iv) the appointment and rights of auditors.
New provisions were introduced in this Part
9 to facilitate small and medium enterprises
(SMEs) so that they can take advantage
of simplified accounting and reporting
tequirements, to require public and large
companies to include an analytical business
review in directors’ teports, and to enhance
auditors’ right to information. This Part 9
also introduced new sanctions relating to
the contents of auditor’s reports.

Part 10 deals with directors and company
secretaties of a company. It mainly
reorganizes, with some modifications, the
existing provisions of the predecessor
Companies Ordinance relating to the
appointment, temoval and resignation of
directors and company secretaries. This
Part also clarified the standard of directors’
duty of care, skill and diligence as #hese
standards are now codified under this part.

Part 11 covers fair dealing by directors and
deals with specified situations in_whicn a
director is perceived to have a'ccailict of
interest. This Part now govesns wansactions
involving directors or thelr connected
entities which require members’ approval
(namely loans and similar transactions,
long-term service contracts and payments
for loss of office), and covers disclosure by
directors of material interests in transactions,
arrangements ot contracts. More importantly,
this Part mtroduced new statutory provisions
requiring members’ approval for directot’s
long-term employment by a company. It
further requites disinterested members’
approval in the case of public companies
and subsidiaties of public companies.
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Part 12 (Company
Administration and
Procedure)

Part 13 (Arrangements,
Amalgamaticn;and
Compulsoiy Share
Acquisitcn in Takeover and
Sha-e Buy-Back)

Part 14 (Remedies for
Protection of Companies’ or
Members’ Interests)

Part 12 governs resolutions and meetings,
registers (including registers of members,
directors and company secretaries),
company tecords, registered offices,
publication of company names, and annual
returns. Itintroduced a number of changes
to enhance shateholders’ engagement
in and the transparency of the decision-
making process of a company. This Part
also trevised the provisions relating to
registers, registered offices, and annual
returns to suit the needs of the modern
comimunity.

Part 13 re-stated, with some amendments,
the provisions of the predecessor
Companies Otdinance concerning
schemes of arrangements, reconstructions
or amalgamations of a company with other
companies, and compulsory acquisitions.
The “headcount test” for approving a
scheme of arrangement that involves a
takeover offer or a general offer to buy
back shares is now replaced by a new
requitement that the dissenting votes do
not exceed 10% of the votes attaching to
all disinterested shares. For other schemes,
the headcount test was retained, with a new
discretion given to the Coutt to dispense
with the test for members’ schemes in
appropriate  circumstances. 'This Part
also introduced a Court-free statutory
amalgamation procedure for wholly-
owned intra-group companies.

Part 14 consolidated the existing provisions
concerning shareholder remedies under
the predecessor Companies Ordinance.
The scope and operation of the unfair
prejudice remedy was refined under this
Ordinance.
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Part 15 (Dissolution
by Striking Off or
Detegistration)

Part 16 (Non-Hong Kong
Companies)

Part 17 (Companies Not
Formed, but Registrable,
under this Ordinance)

Part 18 (Communications to
and by Companies)
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Part 15 sets out the provisions on
striking off and deregistration of defunct
companies, restoration of companies that
have been struck off or deregistered, and
other related matters such as the treatment
of properties of dissolved companies.
This Part 15 also introduced changes
which streamlined the existing procedures
for striking-off and restoration of
companies. This Part further imposed new
requirements to prevent any possible abuse
of the deregistration procedure.

Part 16 deals with companies incorporated
outside Hong Kong which have since
established a place of business in Hong
Kong, There were no fundamental changes
to the current rules.

Part 17 pertains to companies not formed
under this Ordinance or even under the
predecessor Companies Ordinance but
are none-the-less eligible to be registered
under this Ordinance. There wete no
fundamental changes to the current rules.

Part 18 builds on the rules governing
communications by a company to anothet
person introduced in the pravious
Companies  (Amendment)
2010. These new rules were also 1atended
to facilitate electronic cofinrinications
by a company’s members sad debenture
holders to the company.

Orainance
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Part 19 (Investigations and
Enquiries)

Pz 2) (Miscellaneous)

Part 21 (Consequential
Amendments, and
Transitional and Saving
Provisions)

Part 19 deals with investigations and
enquiries into a company’s affairs by
inspectors and the I'inancial Secretary. The
goal here in Part 19 was to modernize the
existing provisions by reference to similar
powers under the Securities and Futures
Ordinance (Cap.571) and the Financial
Reporting Council Ordinance (Cap.588).
This Part also provided new powers
for the Registrar to obtain documents,
records and information for the purposes
of ascertaining whether any conduct that
would constitute specified offences relating
to giving false or misleading statement has
taken place. These new powers were aimed
at facilitating enforcement and to safeguard
the integrity of the public register.

Part 20 contains 2 number of miscellaneous
provisions,  including
offences and the new power for the
Registrar to compound specified offences.

miscellaneous

Part21 deals with the transitional and saving
provisions and consequential amendments
that were required for the commencement
of this Companies Ordinance.
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CAP.622: HONG KONG
COMPANIES ORDINANCE

INTRODUCTION TO THE NEW LAw

General Background

The Companies Ordinance (Cap.622) is now more than two-years old as Hong
Kong now has had all this time to digest and apply the new law. This was no
mere ‘amended’ Ordinance but was instead a complete re-writing of Hong
Kong’s companies law as it was finally introduced and implemented after a
comprehensive and substantial review of the relevant legislation in Hong Kong
and also it vitious jurisdictions, as well as company law practices and case law:
Note thactne preamble of the Companies Ordinance states that this law is:

" .an ordinance to reform and modernize Hong Kong company law, fo restate
part of the enaciments relating to companies, to make other provision relating to
companies, and to provide for incidental and connected matters...”

This Ordinance took effect more than two-years ago back on 3 March 2014. From
this point going forward, all existing provisions of the predecessor Companies
Ordinance, except for those relating to winding-up and insclvency of companies
and prospectuses, have now been fully repealed. The surviving Companies
Ordinance was renamed as The Companies (Winding-Up and Miscellaneons Provisions)
Ordinance (Cap.32). The prospectus regime, with possible reforms, was intended
to be incorporated in the Securities and Futures Ordinance (Cap.571). All the other
provisions relating to Hong Kong companies were revised and contained in this
Ordinance.

This Ordinance evolved from the predecessor Companies Ordinance
(“predecessor CO™).

The predecessor CO was enacted in 1932 with its major provisions originating
from the 1929 Companies Act of the United Kingdom. The predecessor CO
ptovided the legal framework for a company, from cradle to grave, and includes
provision governing its daily operation and interaction with sharcholders and
creditors. The predecessor CO has once been substantially reviewed and amended
in 1984, in the light of the changes in the world at that time. However, those
amendments were already about twenty years ago, and the company law regimen
and the legal framework remain largely undisturbed. With the fast growth of
economy, the regimen need to be substantally amended and modernized in
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otder to provide a contemporaty and up-to-date legal infrastructure for the
incotporation and operation of companies in Hong Kong, It also aimed to help
strengthen Hong Kong’s competitiveness as an international commercial and
financial centre.

The rewrite of the Ordinance commenced in mid-2006 and was led by a
Company Bill Team set up under the Financial Services and the Treasury Burcau.
It took abour 10 years' for the review and the rewtite of the Ordinance and
the formulation of the Companies Bill; and the Bills Committee had a total 44
meetings to consider the Companies Bill 2,

The Companies Bill was introduced into the Legislative Council on 26 January
2011, passed on 12 July 2012 and was subsequently gazetted as the Companies
Otdinance (Ord. No. 28 of 2012) on 10 August 2012,

In November 2013, the Registrar of Companies specified the new forms to be
used under the Companies Ordinance in the Gazette (GN. 6495); these new
forms would be effective from 3 March 2014. For the purpose of smooth
transition, the Companies Registry will continue to accept most of the existing
forms specified under the CO for a grace period of time. Readers can refer to
the Companies Registry Dxternal Circular No. 2/2013 dated 1 November 2013
for details.

There are two issues which readers and practitioners should take note of, before
one starts to go fully into the newly enacted legislation.

Not the whole legislation is repealed

Although this new legislation has since been enacted, it does not follovs vhac
the old legislation was completely repealed - those provisions on winding-up,
disqualification of directors, receivers and managers, prospectuses and drevention
of evasion of the Societies Ordinance continue and remain wperaive in the
predecessor CO’. The winding-up and insolvency-related rovsions will be
dealt with under the mpdernization of corporate insolvency law exercise.’ This
Companies Ordinance (Cap.622) was aptly entitled the “Companies Ordinance”

For details of the history see : the Legislative Council papers “Paper for the House Committet Report of the
Bills Committer on Companies Bill” (1.C Paper No. CB(1)2154/11-12) and also “Backgrannd brief on subsidiary
Iegistation for bnplementation of the new Companies Ordinance” (LC Paper No. CB(1)358/12-13(05)).

2 See the Legislative Council paper “Consillation Conclusions of the Draft Companies Bilf” CB(1)217/ 10-11(04)
See section 1 Part 1 of Schedule 9 of the Companies Ordinance.

For the sake of completeness, readers might wish to note thar at the dme of this edition, the
Administration is also conducting a review of the insolvency law regime in Hong Kong, and has released
an teport for consultation: htrp:/ /wwwlegeo.govhk/yrl2-13/english/panels/fa/papers/ fa0503ch1-
867-1-e.pdf
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wheteas the predecessor CO was renamed as The Companies (Winding-Up and
Miscelianeons Provisions) Ordinance (Cap.32).5

Coming into operation

Tt is now well noted that the second issue is that although the Companies
Ordinance came into operation on 3 March 20145 not all the divisions and
provisions of the Companies Otdinance have been brought into operation. In
particular, Division 7 of Part 2 of the Companies Ordinance which provides
restriction on the use of personal data for office holders under specified
circumstances have not been brought into fotce — because of the different and
opposing views on protection of privacy on one hand and need for public access
to personal information. The Legislative Council Panel has further discussed this
Part,” and the Administration aims to further consider those relevant provisions.

The following sections of this Ordinance were put on hold because of the
arguments and conttoversies generated and continue to be on hold at this time:

Pzt /| Section Matters

2 Section 27(3), (4), (5) and (6) | Registrar must record specified
insofar as it relates to a director | address as correspondence address

or reserve director of a director or reserve director

2 Sections 47, 49, 50, 51 and 52 | Materials in Companies Register

Unavailable for Public Inspection

12 Subdivision 2 of Division 7, ze. | Non-disclosute  of  tesidential

Sections 53 to 59 address and identification number

contained in certain documents

12 Section 643(1)(a)(ii), (2)(b) and | Particulars of directors to be
(3)(b) insofar as it relates to a | registered in a company’s register of
correspondence address directors

Particulars of directors to  be
registered in a company’s.register of

12 Section 643(5)

directors

Section 912 and Seetion 2 of Part 1 Schedule 9 of the Companies Ordinance,

Companies Ordinance (Commencement) Notice TN.163 of 2013 (21 October 2014); but note that some
patts of Division 7 of Part 2 on the withholding of the disclosure of the privacy information of the
directors are shelved on 28 March 2013. See chapter 3 for more details,

7 See, e.g the LegCo paper LC Paper No. CB(1)788/12-13(01),

11
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Part | Section Matters

12 Section 644 Certain  particulars not to be
inspected

12 Section 645(5) To notify Registrar of appointment
and change in respect of the
correspondence address

12 Section 647(4) and (5) Registrar to keep an index of
directors

12 Section 651 Identification number not to be
inspected

12 Section 657(2)(g) Tinancial Secretary prescribes the
manner in which and the extent to
which a company may exercise the
powers under section 644 or 651

Overview
0.012 The following terms are used in this reference:

@

0.013

the Registrar of Companies will be identified as the “Registrat™;

“CO” means the predecessor Companies Ordinance and;

“Companies Ordinance”, “Ordinance” or Cap.622 means this nevs

legislation.

A brief description and overview of each Part of the CompaniesIrdinance

continues to be set out at the beginning of each chaptet.

0.014

The format of this Ordinance was considered more modern (comparable to

those formats in, e,g. United Kingdom legislation): it is now divided into 21 Parts
and 11 Schedules. Each Part deals with a specific topic eg Part 18 deals with
communications with company and Part 19 covers the extended investigation

power to the Registrar of Companies.

12
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Part no | Part title Summary

1 Preliminary Preliminary provisions, including the
short title, the commencement date,
definitions of terms and the application
of the Companies Ordinance.

2 Registrar of Provisions telating to the functions and
Companies and powers of the Registrar, the Companies
Companies Register Register and the registration of

documents by the Registrar.

% Company Formadon | Provisions relating to company formation
and Related Matters, and registration, re-registration of
and Re-registration of | unlimited companies as companies
Company limited by shares and related matters.

It also provides for new requirements
for the articles of association of a
company following the abolifion of the
memorandum of association.

A

4 Share Capital Provisions relating to the share capital of

companies.

5 Transactions in relation | Provisions  dealing  with  certain
to Share Capital transactions in relation to a company’s

shate  capital, including  capital
maintenance (the reduction of share
capital and redemption or buy-back of a
company’s own shares) and related rules
(financial assistance by a company for
the acquisition of its own shares).

6 Distribution of Profits | Provisions relating to the distribution of
and Assets profits and assets to members.

fi Debentures Provisions relating to  debentures,

including  new  requitements  for
registradon  of the allotment of
debentures and filing of a return of
allotment.

3 Registration of Provisions relating to the registration of
Charges charges by a company or registered non-

Hong Kong company.
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Cap.622: Hong Kong Conpanies Ordinance

Part no | Part title Summary

9 Accounts and Audit Provisions relating to the keeping of
accounting records, the preparation
and the publication of annual financial
statements,  directors’  reports  and
auditot’s reports, and the appointment
and rights of auditors.

10 Directors and Provisions relating to directors and
Company Secretaries company secretaries.

11 Fair Dealing by Provisions relating to fair dealing by
Directots directors. It also deals with a director’s

disclosure of material interests in
transactions, arrangements Of COMLLActs.

12 Company Provisions on company administration
Administration and and procedure, including resolutions,
Procedure meetings, keeping of registers and

company records and annual returns.

13 Arrangements, Provisions relating to schemes of
Amalgamation, and arrangement of compromise  with
Compulsory Share creditors or members, amalgamation
Aaaien i of a company with (.Jt.h.ﬂl' companies,
Takeover and Shase and cc.)mpulsory acquisition of s}.mres
Bug-Back foJlowmg‘a takeover offer or following 4

general offer for share buy-back.

14 Remedies for Provisions relating to the retacdies
Protection of available for protection of: corapanies’
Companies’ or or members’ interests, licleding unfair
Members’ Interests prejudice remedies, an injunction ordet,

= the statutory derivative action, and a
court otder for inspection of company
records.

15 Dissolution by Striking | Provisions relating to the dissolution
off or Deregistration | of companies after being struck off the

Companies Register by the Registrar or
the coutt or after being deregistered by
the Registrar.
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Amendments, and

Transitional and Saving

Provisions

Partno | Part title Summary
16 Non-Hong Kong Provisions telating to non-Hong Kong
Companies companics, i.e. companies incorporated
outside Hong Kong that have established
a place of business in Hong Kong
17 Companies not Provisions relating to companies not
Formed, but formed under the Companies Ordinance
Registrable, undert this | or CO but cligible to be registered under
Ordinance the Companies Ordinance.
18 Communications to Provisions relating to communicatons
and by Companies in electronic or hard copy form berween
a company and its members, debenture
holders and other persons. It also deals
with communicadons by means of
website.
15 Investigations and Provisions relating to investigations and
\ Enquiries enquities into companies’ affairs.
:
20 Miscellaneous Miscellaneous provisions.
24 Consecuential Provides for the inclusion in Schedule

9 of consequential amendments and
for the inclusion in Schedule 10 of
transitional and saving provisions.

Sections trelevant to a particular issue or concern were regrouped and put into
the same divisions under this Ordinance, but for the offences herein, these were
then placed under the individual seetions (as compared to the predecessor CO
where all the penalties were listed and put in the Twelfth Schedule). Accordingly,
the format of this Ordinance was considered more cfficient as there is now no
need for readers to flip pages to refer to the schedules for the relevant offences.
The goal here was to make the understanding and comprehension of this

Otdinance easier for the end user.

If an offence under this Ordinance was committed, both the company and the

it

1

“responsible person” are now liable to a fine at certain level. The actual amount of
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the fine is found in section 113C of the Criminal Procedure Ordinance (Cap.221)
and are reproduced in following table for easy reference:

Part 1 |

Levels Amount of fine (HKS)
— — PRELIMINARIES
Level 2 $2,001 to $5,000
Division1  Short Title and Commencement
Level 3 $5,001 to $10,000 Division 2 Interpretation of this Ordinance: General
Level 4 $10,001 to $25,000 Division 3 Interpretation of this Ordinance: Types of Companies
Division 4 Interpretation of this Ordinance: Holding Company
Level 5 $25,001 to $50,000 and Subsidiary, and Parent Undertaking and Subsidiary
Level 6 $50,001 to $100,000 e Undentsking
Division 5 Application of this Ordinance

0.017  The language in the Ordinance has also been improved. The drafting of the
Ordinance is also in the modern style. For example, complicated and lengthy Brief Gveeview of Part 1
sections are separated into vatious sections. The number of sections of the
Ordinance has therefore been doubled. Generally speaking, it should be easier to
read and comprehend when compared to the predecessor CO.

Pari 1 ot the Companies Ordinance (Cap.622) sets out the preliminary issues
associated with this Ordinance. It contains initiatives which aim at improving
regulation and modernizing company law in Hong Kong,

Notes of Reference Major changes include replacing the formulation of “officer who is in

C defaL:th” with “responsible person” to strengthen the enforcement regime
(section 3), and streamlining the types of companies that can be formed
(sections 7 to 12),

e Where appliczble, relevant Hong Kong cases are included in this
reference, but note that not all sections are verbatim identcal to those

sections in the predecessor CO; and

. _ _ Part 1 is divided into five Divisions and they deal with the:
*  previous court cases may not be directly applicable and relevant <o thus

acw legislation: (i) ttle of the Ordinance, the interpretation and definitions of major
terms (Section 2);

(ii) definition of the responsible person (Section 3);

(i) holding company and subsidiary companies (Sections 13 to 16);

(fv) ways of certifying translation (Section 4);

(v) typesof companies that can be formed under this Ordinance (Sections 7
to 12); and

(vi) the application of this Ordinance to companies registered prior to the
commencement of this Cap.622 (Sections 17 to 19).

16
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Parr 1
PRELIMINARY

Division 1 Short Title and Commencement

1. Short title and commencement

(1) This Ordinance may be cited as the Companies Ordinance.

(2) This Ordinance comes into operation on a day to be appointed by
the Secretary for Financial Services and the Treasury by notice published
in the Gazette.

COMMENTARY

Overview

The aim of this rewrite and revision of the Companies Ordinance was
to provide a modernised legal regime for the formation and operation of
companies in Hong Kong, In Januaty 2011, the Companies Bill was introduced
into the Tegislative Council and a Bills Committee was formed to scrutinize
the Companies Bill. The Companies Bill was passed on 12 July 2012 and it
was subsequently gazetted as the new Companies Ordinance (Ord. No. 28
of 2012) (the “Companies Ordinance™) on 10 August 2012. It replaced a
substantial part of the predecessor Companies Ordinance and introduced
significant changes to Hong Kong’s company law regime, save and except thie
law on cotpotate insolvency, prospectus and those provisions not, céyered
by the Companies Ordinance. These aspects have since been collecied and
remain in effect under the Companies (Winding-Up and Niscelancous
Provisions) Ordinance (Cap.32). This new Companies Ordivavce (Cap.622)
commenced and officially came into effect on 3 March, 2014.°

It is worth notingg that, notwithstanding the enactment and the
commencement of this (new) Companies Ordinance, #o# all the sections in
the predecessor regime were repealed. Those provisions in the predecessor
Companies Ordinance relating to the winding-up of a company and corporate
insolvency sutvived the enactment of this new Companies Ordinance
(Cap.622) and remain applicable. As such, all the miscellanecus provisions

' The Companies Ordinance (Commencement) Notice 2013 (L.N. 163 of 2013) (25 October
20113); but note that some parts of Part 2 and 12 on the withholding of the disclosure of the
ptivacy information of the directors are shelved on 28 March 2013, See chapter 3 for more
details.

18

i mmmmnmntid e

Part 1: Prefiminaries

relating to prospectuses and the winding-up of a company continued to be
in effect after 3 March 2014 and thusly renamed the Companies (Winding-
Up and Miscellaneous Provisions) Ordinance (Cap.32). Where appropriate,
references to the predecessor Companies Ordinance and regime may still
be made in this publication. This will be indicated accordingly throughout
the text.

Those certain sections of the predecessor Companies Ordinance still
recognize and have accordingly been aptly renamed as the Companies
(Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32) 2 References
to this newly renamed Cap.32 will also be indicated throughout the text. This
newly renamed Cap.32 also came into effect back on 3 March 2014, at the
same time this (new) Cap.622 was enacted.

Layout

The layout o€ this Ordinance is different from that of the predecessor
CO. This Crdinance is divided into different Parts, each Part consisting of
various “Divisions” and some Divisions also consisting of Subdivisions.
Tius layout format follows those in the foreign jurisdictions, and is styled to
acsist readers to navigate through the ordinance itself. Moreover, compared
with the ptedecessor CO, this new Cap.622 is drafted in a more modern and
plain English style. This plain drafting and improved layout was one of the
Guiding Principles of the Rewrite.

Subsidiary Legislation ‘

This Companies Ordinance also contains a number of provisions which
empowet both the Financial Secretary and the Chief Justice to make
regulations and subsidiaty legisladon on vatious administrative, procedural
and technical matters. The regulations and subsidiary legislation mainly
reinstate those matters which were prescribed in the predecessor CO
provisions as well as those reguladons which were repealed upon the
commencement of this (new) Ordinance.

The subsidiary legislations as listed below include:
On company narmes

(a) Companies (Wotrds and Expressions in Company Names) Order
(L.N. 7 of 2013)

(b) Companies (Disclosure of Company Name and Liability Status)
Regulation (I.N. 8 of 2013)

Section 912 and Section 2 of Part 1 Schedule 9 of this Companies Otdinance.
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On company records

(c) Company Records (Inspection and Provision of Copies) Regulation
(L.N. 78 of 2013) (as amended by Resolution of the Legislative Council
(L.N. 128 of 2013))

On accounts and andit

(d) Companies (Accounting Standards (Prescribed Body)) Regulation
(L.N. 9 of 2013)

(e) Companies (Disclosute of Information about Benefits of Directors)
Regulation (L.N. 35 of 2013) (as amended by the Companies (Disclosure
of Information about Benefits of Directors) (Amendment) Regulation
2013 (L.N. 76 of 2013))

(f) Companies (Directors’ Report) Regulation (LN. 10 of 2013) (as
amended by Resolution of the Legislative Council (L.N. 47 of 2013))

(2) Companies (Summary Financial Reports) Regulation (L.N. 11 of 2013)
(as amended by Resolution of the Legislative Council (L.N. 48 of 2013))

(h) Companies (Revision of Financial Statements and Reports) Regulation
(L.N. 34 of 2013) (as amended by the Companies (Revision of Financial
Statements and Reports) Amendment) Regulation 2013 (L.N. 75 of
2013))

On others matiers

(i) Companies (Model Articles) Notice (L.N. 77 of 2013) (as amended by
Resolution of the Legislative Council (LN. 127 of 2013))

() Companies (Non-Hong Kong Companies) Regulation (L.N. 79 of
2013)) (as amended by Resolution of the Legislative Council (L.N. 125
of 2013))

) Companies (Fees) Regulation (I.N. 80 of 2013)

() Companies (Unfair Prejudice Petitions) Proceedings Rules {1.N. 131 of
2013)

For reference, the annotations for both the subsidiary legislation of Cap. 622
as well as the surviving subsidiaty legislation for Cap.32 are provided in the
corresponding volumes of this publication.

Division 2 Interpretation of this Ordinance: General

2. Interpretation

(1) In this Ordinance—
accounting transaction (&332 %), in relation to a company, means a
transaction that is required by section 373 to be entered in the company’s
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accounting records, excluding a transaction arising from the payment
of any fee that the company is required by an Ordinance to pay;

articles (FT2AMH]), in relation to a company, means the articles of
association of the company;

Note—

Please also see section 98. A condition of an existing company’s
memorandum of association is to be regarded as a provision of the
company’s articles.
associated company (GHE¥/A7]), in relation to a body corporate,
means—
(a) asubsidiary of the body corporate;
(b) aholding company of the body corporate; or
(c) asubsidiary of such a holding company;
body corporaiz (iE N\ B #E)—
(a) . 1ncludes—
(i) acompany; and
(ii) acompany incorporated outside Hong Kong; but
(b) excludes a corporation sole;
<ertified public accountant (practising) (3 & 5THN) has the mean-
ing given by section 2(1) of the Professional Accountants Ordinance
(Cap.50);
commencement date (£3(HHf), in relation to any provision of this
Ordinance, means the date on which that provision comes into operation;
Companies Register (> 7] % 50 fit) means the records kept under section 27;
company (/2 F]) means—
(a) acompany formed and registered under this Ordinance; or
(b) an existing company;
company secretary (2 7 Hh#) includes any person occupying the posi-
tion of company secretary (by whatever name called);
contributory (434& A.), in relation to a company, means a person liable to
contribute to the assets of the company in the event of its being wound up;
Court means the Court of First Instance;
court (i£[%) means a court of competent jurisdiction of the Hong Kong
Special Administrative Region and includes a magistrate;
debenture (fEHERE), in relation to a company, includes debenture stock,
bonds and any other debt securities of the company,
whether or not constituting a charge on the assets of the company;
director (2 5¥) includes any person occupying the position of director (by
whatever name called);
document (3C11F) includes—
(a) asummons, notice, order and any other legal process; and
(b) aregister;
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electronic recovd (& T 40 8%) means a record generated in digital form by
an information system, which can be—

(a) transmitted within an information system or from one infor-
mation system to another; and

(b) stored in an information system or other medium;

existing company (Ji7 /3 7)) means a company formed and registered
under a former Companies Ordinance;

financial year (/B 5JE), in relation to a company, means a financial
year of the company determined in accordance with Division 3 of
Part 9,

former Companies Ordinance ( (7 22 7 {541 ) means—

(a) the Companies Ordinance 1865 (1 of 1865);

(b) the Companies Ordinance 1911 (58 of 1911); or

(c) the predecessor Ordinance;

founder member (BIPF% S )—

(a) in relation to a company formed and registered under this
Ordinance, means a person who signs on the company’s
articles for the purposes of section 67(1)(a); or

(b) in relation to an existing company, means a person who
subscribed to or signed on the company’s memorandum of
association;

group of companies (/5% ) means any 2 or more bodies corporate
one of which is the holding company of the other or others;

identity card (547 5¥) means an identity card issued under the Registra-
tion of Persons Ordinance (Cap.177);

Index of Company Names ( (AF %% 5|) ) means the index &f
names kept under section 30;

information system (15 5\ 7 #1) has the meaning given by section 2(1) of
the Electronic Transactions Ordinance (Cap.553);

listed company (LTT /2 7]) means a company that has ar. otts shares
listed on a recognized stock market;

listing rules ( {_F R A]Y ) means the rules made under section 23
of the Securities and Futures Ordinance (Cap.571) by a recognized
exchange company that govern the listing of securities on a stock
market it operates;

manager (), in relation to a company—

(a) means a person who performs managerial functions in
relation to the company under the directors’ immediate
authority; but

(b) excludes—

(i) areceiver or manager of the company’s property; and
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(ii) a special manager of the company’s estate or busi-
ness appointed under section 216 of the Companies
(Winding Up and Miscellaneous Provisions) Ordinance
(Cap.32);
member (X 8), in relation to a company, means—
(a) a founder member of the company; or
(b) a person who agrees to become a member of the company
and whose name is entered, as a member, in the company’s
register of members;
non-Hong Kong company (A7 #5/2 ®]) means a company incorporated
outside Hong Kong that—
(a) establishes a place of business in Hong Kong on or after the
commencement date of Part 16; or
(b) has established a place of business in Hong Kong before
that commencement date and continues to have a place of
business in Hong Kong at that commencement date;
officer (FiA N\ R), in relation to a body corporate, includes a director,
manager or company secretary of the body corporate;
djacial Receiver (FEEEHZEER) means the Official Receiver
appointed under the Bankruptey Ordinance (Cap.6);
ordinary resolution (B IL5R)—see section 563,
predecessor Ordinance ( {FI S &) ) means the Companies Ordinance
(Cap.32) as in force from time to time before the commencement date
of section 2 of Schedule 9;
recognized exchange company (G875 [T) means a company
recognized under section 19(2) of the Securities and Futures Ordinance
(Cap.571) as an exchange company for operating a stock market;
recognized stock market (FET]7EZ7#1%;) has the meaning given
by section 1 of Part 1 of Schedule I to the Securities and Futures
Ordinance (Cap.571);
redeemable shares (V] §8 5] fi£47) means shares that are to be redeemed, or
are liable to be redeemed, at the option of the company or the shareholder;
registered non-Hong Kong company (GEMIEEFHEAT]) means a
non-Hong Kong company that is registered in the Companies Register
as a registered non-Hong Kong company;
Registrar (Jii 1) means the Registrar of Companies appointed under
section 21(1);
reserve director (fff{T Z£5), in relation to a private company, means a person
nominated as a reserve director of the company under section 455(1);
Secretary (JF)1%) means the Secretary for Financial Services and the
Treasury;
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shadow director (%182 5F), in relation to a body corporate, means a
person in accordance with whose directions or instructions (excluding
advice given in a professional capacity) the directors, or a majority of
the directors, of the body corporate are accustomed to act;

share (A7) —

(a) means a share in a company’s share capital; and
(b) if any of the company’s shares is converted into stock,
includes stock;

share warvant (J2 {7 #EFE) means a warrant—

(a) stating that the bearer is entitled to the shares specified in the
warrant; and

(b) enabling the shares to be transferred by delivery of the
warrant;

special resolution (¥ 71R7%)—see section 564;

specified form (18 WA4% =) means the form specified under section 23;

unlisted company (lE_L 777 /A B]) means a company that does not have any
of its shares listed on a recognized stock market;

written resolution (1 5% )—see Subdivision 2 of Division 1 of Part 12.

(2) In this Ordinance—

(a) arteference to this Ordinance includes any subsidiary legisla-
tion made under this Ordinance; and

(b) a reference to a provision of the predecessor Ordinance,
except in Part 21 and Schedule 11, includes the provision, or
such part of the provision, having a continuing effect under
Schedule 11 or by virtue of section 23 of the Interpretation
and General Clauses Ordinance (Cap.1).

(3) In this Ordinance—
(a) areference to a manager of the property of a body cotporate
includes a manager of part of that property;
(b) areference to a receiver of the property of a bodv corporate
includes—
(i) argceiver of part of that property; and
(ii) a receiver of the income arising from that property or
part of that property; and
(c) areference to the appointment of a manager or receiver made
under powers contained in an instrument includes—
(i) an appointment made under powers conferred by an
Ordinance; and
(i) an appointment made under powers that, by virtue
of an Ordinance, are implied in and have effect as if
contained in an instrument.
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(4) For the purposes of this Ordinance—

(a) a document or information is sent or supplied in hard copy
form if it is sent or supplied—
(i) in paper form; or
(ii) in a similar form capable of being read;

(b) a document or information is sent or supplied in electronic
form if it is sent or supplied—
(i) by electronic means; or
(ii) by any other means while in electronic form; and

(c) a document or information is sent or supplied by electronic
means if it is sent or supplied in the form of an electronic
record to an information system.

(5) In subsection (4)—
(a) areference to sending a document—

() includes supplying, delivering, forwarding or produc-
ing the document and, in the case of a notice, giving the
document; but

(i) excludes serving the document; and
(b) areference to supplying information includes sending, deliv-
ering, forwarding or producing the information.

(6) A note located in the text of this Ordinance is provided for infor-
mation only and has no legislative effect.

COMMENTARY

Overview

This section 2 herein sets out the definifions and interpretation of the 2.01
major terms in the Companies Ordinance. Unfortunately, this section is not

a “Glossary section” by which a reader could find all the terms and their
definitions used in this (new) Companies Ordinance. For some definitions,

one would have to look elsewhere in the Companies Ordinance for statutory
definitions and meanings. E.g. “dormant company” could not be found here

but would be defined in subsequent section 5(6) of this Ordinance.

Reviewing section 2 of the Ordinance
New definitions were introduced in this Ordinance and they include: 2.02

(a) certified public accountant;
(b) commencement date;

(9 companies register;

(d) “company secretary”;
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(©)
®
©
()
@

(M

(k)

“former Companies Ordinance”
“Identity card”;

“Listing Rules”;

“ordinary resolution”;

“predecessor Ordinance”;

“registered non-Hong Kong company”;
“Secretary”.

2.03 Most of definitions in the predecessor Companies Ordinance were re-enacted
in this (new) Ordinance with certain exceptions. Notably, the following 41
definitions of the predecessor Companies Ordinance hawe #ot been included
in secdon 2 of this (new) Ordinance:
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30.
31.
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accounts

agent

amend

annual return

authorized financial institution
book and paper

certificate of solvency
company limited by guarantee
creditors’ voluntary winding up
default fine

entitled person

general rules

group accounts

image record

imaging method

incorporation form

issued generally

liquidator

members voluntary winding up
memotrandum .

the minimum subscription
notice of intent

offer to sell

place of business

prescribed

presctibed securities

printed

private company

prospectus

recognized certificate
recognized exchange controller
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32, record

33, relevant financial documents

34, tresolution for reducing share capital

35. a tesolution for voluntary winding up

36. specified corporation

37. structured product

38, summaty financial report

39, Table A

40. the time of the opening of the subscription lists
41. unlimited company

As noted above, readers should note that section 2 of this Cap.622 does
not solely contain all the definitions as applied and utilized throughout this
new Cap.622. The definitions in relation to winding-up provisions remain
in the predecessor CO under a new title — the Companies (Winding Up and
Miscellanedbus Provisions) Ordinance (Cap.32). The following definitions do
not apsear in this section 2 definiton provision but they do appear elsewhere
in other Parts of this Ordinance including;

‘a) Commission®

(by  digital signature®

(c) officer who is in default®

(d) summary financial report®

Note also that some parts of this Ordinance have their own interpretation
section (and these would be set out separately, where they appear, in this
publication). Section 2(1) of this Ordinance is therefore not an exhaustive
list of definitions in this Ordinance.

Terms as included and defined in subsection 2(1) of the Ordinance

“Accounting Tramsaction”

This definition reinstates the predecessor definition of “relevant accounting
transaction” in section 344A(9)(b) of the predecessor CO.

rticles”

This definition reinstates the predecessor definition of “articles” in
section 2(1) of the predecessor CO but with the following modification:

The definition of “Commission” appears in section 203(1) of this Companies Ordinance.
The definition of “digital signature” appears in section 20(1) of this Companies Ordinance.
This definifion was defined in section 351(2) of the predecessor CO and is now changed to
“responsible person” and now appears in section 3 of this Ordinance.

The definition of “summary financial report” has been rewtitten and is now found in
section 357(1) of this Ordinance.
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a condition of an existing company’s memorandum of association is
regarded as a provision of the articles (See also section 93 of Ordinance).
This Cap.622 abolished the requirement to have a memorandum of
association as a constitutional document of a company. A company
incorporated in Hong Kong under this Ordinance is now only required
to have articles of association and the information which was required to
be contained in the memorandum of articles will be set out in the articles
of association.

U ssociated Company”

This definition adopts the definition of “related company” in sections 165(5)
and 168BA of the predecessor CO.

“Body Corporate”

This definition reinstates the predecessor definition of “body corporate’ in
section 2(3) of the predecessor CO. But note that section 357(3) in Part 9 of
this Ordinance provides for the definition of a ‘body corporate’ which is a
wholly owned subsidiary of another ‘body corporate’.

“Certified Public Accountant”

This is a new definition which was introduced in this Ordinance. It
adopts the definition of “certified public accountant (practicing)” as
it appears in section 2(1) of the Professional Accountants Ordinance
(Cap.50).

“Commencement Date”
This is a new definition and is added for administrative purpose.
“Companies Register”

This is a new definition, which cross-references itself to secticn 27 of this
Cap.622.

“Campmy} ” -

This is a general definition and it reinstates the predecessor definition of
“company” which was in section 2(1) of the predecessor CO.” The term
“company’” may have different definitions under a Division or Part in this
(new) Otrdinance to which it relate, eg section 20(1), Part 2 (Registrar of
Companies and Companies Register) of this Ordinance.

7 Note however that “company” has another definition under and for the purpose of

section 20(1) of this Cap.622.
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“Company Secretary”

This is 2 new definition as there is no corresponding definition of “secretary”
in the predecessor CO.

“Contributory”

This definition reinstates only the first part of the predecessor definition of
«contributory” in (former) section 171 of the predecessor CO. The latter part
of (former) section 171 as it appeared in the predecessor CO was removed
as it was in relation to the exercise to modernize corporate insolvency law.

“Court”

This term refers specifically to the Court of First Instance in the court
system of Hong Kong, The definition reinstates the predecessor definition
of “court” which was in section 2(1) of the predecessor CO. Note that there
is another dehnition of a generic term “court” (see below).

“ourt”

Ti.is s a generic term which defines “court” to mean a court of competent
ezisdiction of Hong Kong and includes a magistrate. Note that “magistrate”
who has criminal jurisdiction is included in this definition.

“Debenture”, “Director” and “Document” ®

These definitions are the same as those in the predecessor definitions in
section 2(1) of the predecessor CO.

“Electronic Record™

This definition in essence reinstates the predecessor definition of “electronic
record” in section 2(1) of the predecessor CO with cross-referenced
to section 2(1) of the Electronic Transactions Ordinance (Cap.553).
Apparently, for the sake of convenience, instead of referting to the section
2(1) of the Hlectronic Transactions Ordinance (Cap.553) this section sets
out, in verbatim, the whole relevant section in the Flectronic Transactions
Ordinance.

“Bodsting Company”

This definition expands the predecessor definition of “existing company”
in section 2(1) of the predecessor CO and it now covers companies formed
and registered under the predecessor CO.

¥ Again, in section 20(1) of this Otdinance, thete is another definition of “document™ for the

purpose of that section.
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“Financal Year”

This definition replaces the definition in section 2(1) of the predecessor
CO and provides for the determination of a company’s financial year in
accordance with Division 3 of Part 9 of this Ordinance,

"Tormer Companies Ordinance”

This new definition has been added to mean the historical Companies
Otrdinance 1865, Companies Ordinance 1911 or the predecessor CQ.

“Tounder Member”

This definition extends the predecessor definition of “founder member”
of section 2(1) of the predecessor CO to cover companies formed and
registered under this Ordinance,

“Group of Companies”

This definition reinstates the predecessor definition of “group of companies™
in section 2(1) of the predecessor CO.

“Udentity Card”

This is a new definition added to this Ordinance and is defined as an identity
card issued under the Registration of Petsons Ordinance (Cap.177).

“Tndesc af Company Nanse”

This definition, which cross-references to section 30 of this Ordinance, is
the same definition as “Registrar’s index of company names” in section 2(1)
of the predecessor CO, which was cross-referenced to section 22C of “he
predecessot CO.

Tnformation System”

This definition reinstates the predecessor definition of “infefniation system”
in (former) section 168BAA(1) of the predecessor CO, which also adopts
the meaning given by section 2(1) of the Electronic Transactions Ordinance

(Cap.553).
“Listed Company”

This definition reinstates the predecessor definition of “listed company” in
section 2(1) of the predecessor CO.

“Uisting Rades™

This is a new definition in this Otdinance and which cross-references to
section 23 of the Securities and Futures QOrdinance (Cap.571).
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“NManager”

This definition reinstates the predecessor definition of “manager” in
section 2(1) of the predecessor CO.

WMember”

This definition reinstates the definition of “member” in section 28 of the
predecessor CO.

“Non-Hang Kong Company”

This definition re-instates the definition of “non-Hong Kong company”
which appeared in both sections 2(1) and 332 of the predecessor CO.

‘;Dlace of business”

A company is classified as a non-Hong Kong Company if it has established
a “place of business” in Hong Kong. In Kaw Lenng Sui Kwan v Kam Kwan
Lai {2015 HKEC 2752, the Court of Final Appeal considered that:

“...‘lace of business’ connotes a place where or from which the
company either carries on or possibly intends to carry on business.
While ‘business’ is not confined to commercial transactions or
transactions which cteate legal obligations, there is no teason to
suppose that it covers purely internal organisational changes in the
governance of the company itself”

The Coutt of Final Appeal in the same case further held that:

“__the fact that a company’s directors discuss its affairs and hold
their board meetings in a particular place is not sufficient by itself to

3,

make that place the company’s “place of business™.

Citing Oliver L]’s view in the case Re Orie/ T.4d [1985] BCLC 343 the Court
of Final Appeal confirmed that:

« ...the mere fact that Bridge House constituted the [directors’]
private residence does not prevent it from being an established place
of business of the company, but it is quite a different thing to assert
that the mere presence of the company’s directors at theit residence
followed by the entty of the company into a transaction elsewhete
constitutes the residence an established place of business....... w

“extablish”

In Kam Leung Sui Kwan v Kam Kwan Lai [2015] HIKEC 2752, the Court
of Final Appeal held the word “establish” indicates that some degree of
regularity and permanence of location is required. It is a matter to be
decided on the facts of the individual case.
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COMMENTARY

Overview

This section provides for the vatious obligations which arise in the event of
the winding-up of a company which has been re-registered under sections 1 30
to 132 of this Ordinance or (former) section 19 of the predecessor CO,

Notwithstanding registration of an unlimited company as a company limited
by shates, this section, liabilities of past membets of the unlimited company
is to an extent preserved under this section:

1. despite the effects of (former) section 170(1)(a) of the predecessor
CO, past members of the company who were members at the time of
the re-registration of the company will continue to be liable for debts
of the company contracted before the date of the registration for o
period of three years after that date;

2. even though existing members of the company have satisfied any
obligations which they have under the predecessor CO, where no
members at the time of re-registration are existing members on the
date of winding-up, persons who were past or present members
at the time of re-registration will be liable to contribute to debts of
the company contracted before such date, despite the operations of
(former) section 170(1)(c) of the predecessor CO; and

3. despite the effect of (former) section 170(1)(d) of the predecessot
CO, no limit is placed upon the obligation of a past or preseni
membet to contribute if the member was a member at the time ¢f the
te-registration of the company.

Equivalent provisions in the predecessor CO
This section re-states section 19(6) of the predecessor C,
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Part 4
SHARE CAPITAL

Division 1 Nature of Shares
Division 2 Allotment and Issue of Shares

Division 3 Commissions and FExpenses

Division 4 Transfer and Transmission of Shares .
Division 5 Replacement of Listed Companies’ Lost Share Certificates
Division 6 Alteration of Share Capital

Division 7 ©lasses of Shares and Class Rights

Division & Supplementary and Miscellaneous

Bri<® Overview of Part 4

Put 4 of the Companies Ordinance (Cap.622) deals with share capital, including
the creation and alteration of the share capital of a Hong Kong company.

The Ordinance was reformed and modernised in 2014, having replaced ﬂ.'tc
predecessor Companies Ordinance (Cap 32) which had not been heavily
reformed since 1984 (the 1984 Ordinance was predominantly based on the UK
Companies Act 1929). Since the introduction of this most recently reformed
Otrdinance, the new regime introduced in Part 4 adopted a mandatory system
of no-pat for all Hong Kong companies with a share capital and abolished
the concept of par (of nominal) value of shares. Since the commencemen,t
of the new regime in Cap.622 as of 3 March 2014, a Hong Kong company’s
shares have no nominal value. This concept appiies fo all shares, including those
;s.harcs issued before the commencement date of this Ordinance (3 March
2014). Former concepts such as par value, share premium and the revquirement
for authorised capiral have since been abolished under the 2014 regime.

The Ordinance further provides that the amount of authorised capital
which was set out in an existing company’s constitutional documents is now
deemed to be deleted.

Schedule 11 to the Ordinance sets out the transitional arrangements and
deeming provisions so that existing companies no longer need to take steps
to change their existing share capital and constitutional documents to reﬂc.:ct
the no-par regime. The effect of these deeming provisions is that companies
no longer have to make an individual assessment of whether contractual
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provisions that reference par value and related concepts will not be affecteg
by the abolition of pat.

For contracts, resolutions, trust deeds and other documents executed before

the commencement date of the Ordinance, any express or implied referenca
to par or nominal value will be deemed to be 2 reference to nominal value
immediately before the commencement date of this Ordinance.

From the commencement date of the Ordinance as
3 Match 2014, any amount in the share premium account and any amount in
the capital redemption reserve became partof the company’s share capital. The
ptevious permitted uses of share premium are preserved fo
in the share premium account immediately

amended g

tany such amounyg
before this commencement date,

Note that the liability of a sharcholder for calls on partly paid shates issued
before the commencement date (whether the amounts du

e are in respect of
nominal value or premium) are not affected.

Defining Share Capital’

Share capital is defined as either: (@) the money paid into the company;
or (ii) the money legally promised as being available on call, by members
in return for shares of that particular company. The share capital of a

Hong Kong company formed under the predecessor Company Ordinance
(CO) comprised of:

@) its authorived share capital, which is the maximum amount of itg
capital that can be issued;
() its dwswed capital, which is that amount of the authorised “apital
which the company has issued to members; and
(i) its paid-up capital, which is that amount of the issued'caniial which
the directors resolve should be paid up by the meinbers to whom
the shares are allotred,

Former section 5(4) of the predecessot CO used to requice a company
a share capital to sfate in the capital clause in its memorandum of association
the amount of its authorised share capital. For example “the capital of the
Company is HK$10,000 divided into 10,000 shares of HIK$1.00 each”. The

HKE$1.00 in this example is the minimum value at which shares can be issued,
This was also known as “par value”,

having

No longer a requirement Jor nominal value of shares
Sections 134 to 139 of the Ordinance now
including transferability and significantly,

reguires par value, Therefore, the conce
sh

state the nature of share capital,
adopting the system that 4o longer

pts of authorised share capital and
are premium are now no longer applicable when issuing shares.
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co

p()W’{-;I XEer in r 1 INETL nd issue of shates
exe cisable by dircctors 1mn ela on to allo a d 1851 1
NoOwW 4 4 is C i S OWELSs arc
[8) \‘tﬂtﬁd in Secd(]ﬂs 1 0 to 1 () Of thh ()IdmaﬂCC. Thc‘f: P

ﬁfc o

subject to priot approval by resolution of a company.

> N
The Ordinince now extends the requirement of m_ernbers conseanwici
allofments of shares to the grants of rights to Sub.scrl_bedji(l)r, O‘I :lc; acl:) e
e~arites into shares. Sectons 147 to 149 of this (_)rd itiicu e V;,hen g
;'n: gituation whete it involves commission, expenses and discou

company issued its shates.

In the past, 2 company that has allotted a share partly Vp:\ud .hz;s t‘t;ettii]:llttufz
make a call for any or all of the remaind_er of the agreed (,.apltit\ g)o(as i
except as provided by (formet) section .32 of the predecesbsor B sl
section 52 of the predecessor CO provided that the mem e;ts1 m y }ﬂ_lgﬂ -
resolution determine that a portion shall not be called up otherwise
winding-up of the company).

In addidion, (former) section 56 of the predecessor‘ cO simj‘lar.ly z]lovrrrcldat:;
members of an unlimited company, on re-registration as 2 limite cot Sin i
to determine that a portion shall not be called up otherwise than on winding
up of the company.

As such, (former) sections 52 and 56 were #o! reinstated in t}ﬁs (_).rdl?a;f;
as the shares no longer have nominal value. In order to save 1e1rlesofu thiq
passed under the predecessor CO, section 32 of Schedu_le 52{; > 56
Ordinance provides that the repeal of thesc‘now former SEC.I'_l(JnS 2 and 50
of the predecessor CQ doer ot affect the validity of any resolution unde 5
sections 52 and 56 that were in force immediately before the repeal.

Defraying excpenses ;

Néic;y Ll:lgatg?;ormer) section 57 of the predecessor CO provl(.:le.d that zﬁhetrz
any shares of a company were issued for the purpose O_f Iiﬂllslflglm‘z W}};ich
defray the expenses of the construction works or buildings or pTaﬂ B
cannot be made profitable for a lengthened petiod, the company may,
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authorization by the articles or special resolution, and the sanction of the
coutt, pay interest on its paid up capital. This is #e longer permissible undet thig
Ordinance.

However, note that pursuant to section 33(1) of Schedule 11 of this (new)
Companies Ordinance, former section 57 of the predecessor CO continues
to apply to the payment of interest by a company #f the special resolution
authorizing the payment of interest was passed before the repeal of this former
section 57 of the predecessor CO regardless of when the sanction of the
court for the payment is obtained.

Furthermore, section 33(2) of Schedule 11 of this Ordinance provides that
the company may charge interest to capital in accordance with (former)
section 57 of the predecessor CO if:

(i) interest was paid by a company in accordance with (former)
section 57 before its repeal, but not charged to capital; or

(i) interest is paid by a company after the repeal in accordance with
a special resolution authorizing the payment of interest passed
before the repeal, regardless of when the sanction of the court for
the payment is obtained.

For convenience, all the relevant sections regarding the transfer of shates
and transmission of shares are now grouped together in Division 4 of Part 4
of this Ordinance (Sections 150 to 161 of the Ordinance).

A company is now required to give reasons explaining its refusal to register o
transfer of shares and transmission of shares upon request. The proce‘ivie
for replacement of listed companies lost share certificates is simpleiand is
now contained in sections 162 and 169 of this Ordinance. These two new
sections are much easier to read than the formetly condensed section 71A
in the predecessor CO.

Sections 170 to 175 of the Ordinance further provides the means for a
company to alter its share capital. There are more ways for a company to
alter its capital than before the enactment of this Ordinance such as by for
example via redenomination of capital into different currency (Section 173
of the Ordinance).

There is also clarification and simplification of the requirements relating to
the vatiation of class tights as prescribed in sections 176 to 184 and new
provisions on the rights of members of company without a shate capital
are prescribed in sections 185 to 193 of the Ordinance. Sections 194 to 199
of the Ordinance provides for the operation of the group reconstruction
relief and merger relief. The remaining sections 200 to 202 deal with the
miscellaneous provisions regarding share capital.
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A “statement Of capital”, introduced by section 201 of the Ordinance, will
ke quujmd to be delivered to the Registrar on certain occasions where the
capital has been changed.

Summarized below are the changes and revisions introduced by this Part 4
of the Ordinance:

(i) Adoption of a mandatory system of no-par for all companies
with a share capital;

(i) Companies no longer have the power to issue share warrants to
the beater;

(iii) Shareholders’ consent now required for allotments of shares to
the grants of tights to subscribe for, or to convert securities into,
shares;

(iv) Companies now requited to give reasons explaining its refusal to
recister a transfer of shares upon request;

(v) ~Companies now required to deliver to the Companies Registry a
return document ot notification, including a statement of capital
whenever thete is a change to its capital structure;

(vi) Clarification and simplification of those requirements relating to
class rights; and

(vii)y Simplifying the publication procedures for replacement of lost
shate certificate of a listed company.

Considerations for a no-par systen

The Ordinance’s migration to a no-par system was deemed to benefit
companies by giving them greater flexibility in structuring their share capital.
The nature of a share is the same whether or not it has a pat value, in that
a share still represents a fraction of ownership in a company. The concepts
of paid up capital, issued capital and partly paid shares are also still relevant.

Objectives and principles bebind the updated Companies Ordinance

1. Objective:
To ensure that company law in Hong Kong is as up-to-date as possible
in otder to enhance Hong Kong’s competitiveness and attractiveness as
a major international financial and business centre.

2. Principles:
*  Catering for SMEs - ‘think small first’
*  Modernising and clarifying the Law
* Enhancing corporate governance
*  Enhancing shareholder engagement in the decision-making process
*  Encouraging the use of information technology
*  Plain drafting and improved layout of the new CO
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* Providing flexibility for futute updatdng: use of schedules and
subsidiary legislation

* Not seeking to compete with the British Vitgin Islands as well ag
other offshore jurisdictions; and benchmark Hong Kong against
jurisdictions such as the United Kingdom, Australia, and Singapore,

Part 4
SHARE CAPITAL

Division 1 Nature of Shares

134. Nature and transferability of shares

(1) A share or other interest of a member in a company is personal
property.

(2) A share or other interest of a member in a company is transferable
in accordance with the company’s articles.

COMMENTARY

Overview

Section 134 provides that shares shall be personal estate and transferable in the
manner provided by the articles. This provision and its equivalent under t4e
predecessor CO were enacted to ensure that proprietary rights in shares were
to be treated as choses in action. Articles of a private company mey-contain
restriction for a member to transfer shares (Section 11 of this Ordiniance).

The terms “share” and “member” were defined in previovs cection 2(1) of
this Ordinance.

Defining the transferabﬂity of shares

In the case of Silver Stone Development Ltd v Ian Kwong Ching [2007] 4 HKC
77, [2007] 2 HKLRD 717 (CA), the Hong Kong Court of Appeal set out the
indicia for deciding on when a transfer of ownership in shares of a company
without the consent of the owner would constitute conversion. See also
China Bverbright-IHD Pacific 1td v Ch’ng Pok [2003] 2 HKLRD 594; Kuwait
Airways Corp v Iragi Airways Co (No 4 & 5) [2002] 2 AC 883,

There is a line of cases dealing with the legal treatment of electronic transfer
of share ownership through computerised book entry systems such as
the Central Clearing and Settlements System. For instance in the case of
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Re CA Pactfic Finance 1.4d [1999] 2 HKIRD 1, the Cour.t of First Instance
followed a line of authotities that shares atre in fact fungibles, and that_each
certificate with HKSCC’s depository evidences the same bundle of rights.
See also Re Chark Fung Securities Co Ltd [2005] HKCU 16?4.1 (unrep., .I-ICC\Y/
362 and 365/1998, 1 December 2005); Re New Japan Securities T nternational Lid

[2007] 3 HKLRD 54,

Equivalent ptovisions in the predecessor CO
This section te-states section 65 of the predecessor CO.

135. No nominal value

(1) Shares in a company have no nominal value.

(2) This saction applies to shares issued before the commencement
date of this cection as well as shares issued on or after that date.

Note—:
Division 2 of Part 4 of Schedule 11 contains transitional provisions
relating to the abolition of nominal value.

COMMENTARY

Overview

In the past, companies having a share capital and incorporated in Hc.)ﬂg
Kong under the predecessor CO were required to have a par or nonmal
value ascribed to their shates (former section 5(4) of the predecessor CO)
being the minimum price at which the shares can be issued.

The par value (also known as “nominal value”) of the shares was deﬁn.ed
as the minimum price at which shares can generally be issued. Companies
incorportated in Hong Kong under the predecessor CO and having a shate
capital were required to have a par value ascribed to their shares.

Under this section 135, shares in a company are no longer required to
have a nominal value. Note that this section applies to shares issued before
the commencement of the Ordinance and see below for the transitional
arrangement on the par values of those shares.

As such, this section 135 abolished the concept of par (nominal) value. As
of now, a company’s shares will have no nominal value. This concept applies
to all shares, including those shares issued before the commencement of this
Ordinance as the “no-patr” tegime is now in full effect.

134.05

135.01

135.02

135.03

135.04
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This “no-par” regime provides companies with greater flexibility jy
structuring their share capital, for example, a company will be able g,
capitalise its profits without issuing new shares and to allot and issue bonus
shares without having to increase its share capital,

It is generally accepted that par value does not serve its original purpose of
protecting creditors and shareholders, and in fact may even be misleading

because the par value does not necessarily give an indication of the teal vahue
of the shares,

Equivalent provisions in the predecessor CO
Thete is no equivalent provision in the predecessor CQO.

Transitional Arrangements

Subsequent to the abolishment of nominal value, transitional arrangements
arc introduced for shares issued ptiot to the abolishment of nominal value,

Sections 35 to 41 of Schedule 11 (Transitional and saving provisions) of
the Ordinance, contain the transitional provisions relating to migration
from shares having nominal value to shares having no nominal value,
With sections 35 to 41 of Schedule 11 of the Ordinance, the shares issued
before the commencement of the Ordinance will be deemed as having been
converted from shares having nominal value to shares having no nominal
value. These provisions of Schedule 11 (particulatly the statutory deeming
provision in section 40 of Schedule 11) were intended to provide legislative
safeguards to ensure that contractual rights defined by reference to pav o

nominal value and related concepts would not be affected by the migrotion
to no-pat.

Also, note that section 37 of Schedule 11 of the Ordinance i< the deeming
provision for the amalgamation of the existing share carital amount with
the amount in the company’s share premium accourit ‘and also capital
redemption reserve) immediately before the migration to no-par.

-

In addition, section 38 of Schedule 11 of the Ordinance preserves
substantially the currently permitted uses of the share premium for the

amount standing to the credit of the share premium account before the
migration to no-par.

Amount paid on shares issued before commencement date of
section 135

Section 135 abolishes the concept of nominal value, Previously, under the
predecessor CO, the memorandum of association of a company needed
to state the amount of share capital with which the company proposed to
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-— .
sed, and the division of shares as well as their fixed amm.mt. Tie
tCt te:i was then to be taken as the total amount of share capital to be
A j °
wm;nt - d provision was made under (former) section 53 of the predecessor
1 s
@’Sue >

€O for amendment of this amount.

- this abolition of par (nominal) value, the concept of .“shate premium
E +s. Under this Ordinance, shares can now be issued at any price
..na.longﬂf 'EXJZI 1.3; the company. The former requirement prohiblting. shares
E ﬁeFezz];th a 5c]isc:ount is now abolished under the Companies Ordinance.
to be 18

should be noted that director duties would now be applied to scenarios
It shou -

i i ’ owe
allocation and discounting of shares in the context that directors’ ©
for alloc

- duties in setting the proper price of shares in the allocation process.
I : :
g:: f;tfyexample Shearer v Bercain 144 [1980] 3 Al ER 295

+ shares issued before the commencement date .Of this secti.on 135 c.)f
dinance, section 36 of Schedule 11 of the Ordinance provides that:

be regis

But fo
the Or | )
(i) theamount paid on the share is the sum of all amounts paid to the
0 & am
time for the share; and
R i iff between
ini i the share is the difference

/ Ye amount remaining unpaid on
iy e

the issue ptice of the shate and the amount paid on the share.

i ital redemption resetve
Share premium account and capit _ . '
glclcﬂorf’ 37(1) of Schedule 11 of this Ordinance p'rovldes at t(k;e
-ommencement date of this section 135, any amount standing tg the credit
f}?’ the company’s share premium account and capital redemption reserve

becomes part of the company’s share capital.

Section 37(2) of Schedule 11 of this Ordinance further ‘proggles hi:;
amount that would be requited by a provision of 'r_he: ptedeces%or : : \217 et
continue to apply as prescribed by Schedu}e 11 heremi to be trans crrer o
company’s share premium account or capital redemption resertx}rle on o aer
the commencement date of this section 135 becomes part of the company’s

share capital.

it of share premium account
gftilnftl?:tandiﬂ gpthe provision of section 37 of S_chedule 11, subset:lue;t
section 38(1) of Schedule 11 of this Ordinance pr?wdes that a company m 3-;
on or after the commencement date of this section 135, apply .the at(';:.iourlx
that was standing to the credit of its share premium account imme ately

before that commencement date to:

(i) pay up, in accordance with an agreement made before that commence,;
| i en
ment date, shares that are to be issued on or after that commencem
date to members of the company as fully paid bonus shares; or
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(i) write off: jj the nominal value that the share would have had if it had been issued
il . S : if the share is issued on or
(@) the preliminary expenses of the company incurred before that .F jmmediately before that commencement C.late’l fares of thesame
commencement date; or ' y after the commencement date of this section 135 but shares (21 g
3
; P : : ’ - i ommencement date; or
(b) the expenses incurred, commission paid, or discount a]lowed’ ‘ class were on 1ssuc immediately befoigr that ¢ amencement issue,d s
i i : i r S, 1 es
before that commencement date, in tespect of any issue of shareg (i) the nominal value determined by thc? ec_tor , e o
in the company; or ) after the commencement date of this section 135 and shares o de
2
; : . ; resTE iately  that commencement date.
() provide for the premium payable on redemption of redeemable class were not on issuc immediately before ¢
preference shares issued before 1 September 1991,

ote, a teference to the aggregate par or nominal value of the
i . i
ssued share capital is a reference to that aggregate as it existed
before the commencement date of this section 135:

Futtherm
company’s i
immediately
@ increased to take account of the nominal value of any shares issued on

Furthermore, section 38(2) of Schedule 11 of this Ordnance provides that if
redeemable shares were issued by a company on or after 1 September 19971 e
before the commencement date of this section 135 are therefore redeemed on
or after the commencement date of section 135, any premium payable on their fer that commencement date; and
redemption may be paid out of the proceeds of a fresh issue of shares made iy d to take account of the nominal value of any shares cancelled
for the purpose of the redemption, Up.t-aq amonnteqpal torthelesserpg 4 ;ef‘cl)ieafr:f that commencement date (Section 40(6) of Schedule 11 of
(1) the aggtegate of the premiums received by the company on the issue this Cap:622).
of the shares redeemed; or
() the amount that was standing to the credit of the company’s share
premium account immediately before the commencement date of

Notwithstanding the provisions of sectons 40(2).0r 40(6) of Schedule 11
of th's Cap.622, if the nominal value of a share is altcre_d o'n or aftc.r‘the

\mencement date of this section 135 under a continuing provision,
section 135 less any amounts already applied under section 38 of N

in f the share is a reference to the
, i reference to the par or nominal value o :
i :;;f:na] value as so altered (Section 40(7) of Schedule 11 of this Cap.622).

Calls on partly paid shares Share preminm in torn refers to any residual share capital in xelition to the

. i is ce to 4
The liability of a shareholder for calls in respect of money remaining unpaid share (Section 40(3)‘ of Schedul§ 11 of this Cap.6.22}3, bu; :e:;r relr:; €O
on shares issued before the commencement date of this section 135 (whethes right fo a reinrn of capital on a share is a rc_aference to af nﬂ% t tomjna-1 mer Dfpthe
on account of the nominal value of the shares or by way of premiuiv is of a value equal to the amount paid in respect o € no

not affected by the share ceasing to have a nominal value (Sectiot 39 of shate (Section 40(4) of Schedule 11 of this Cap.622).

Schedule 11 of this Capsah. Any reference to a distribution in a winding up in proportion o the capital paid up

on a share is a reference to a distribution in a winding up in p{opgrﬁon to the
iﬁmunt paid in respect of the nominal value of the share (Section 40(5) of

Schedule 11 of this Cap.622).

References in contracts and other documents to par ¢« nominal value
Section 40 of Schedule 11 of this Cap.622 provides tor the reference of
various terms, on ot after the commencement date of this section 135 hetein,
for interpreting the following documents entered into, made or executed

: : Summary in regards to share value
before the commencement date of this provision, including:

The nominal amount, nominal value, share premium of the share, f:()mpany’s
(i) a contract (including a company’s articles), shate premium account or caPital r'edempti()n reserve l;mmedmfef %ﬁ:
(i) a resolution of 2 company ot of any of its members, or that commencement date of this section 135. herein, will be treated as .

(i) a trust deed or other document. nominal amount nominal value, share premium of the share, (‘jom‘];)an;1

share premium account on or after the commencement date (Sections 41(1)

Section 40(2) of Schedule 11 of this Cap.622 provides that par or nominal value and 41(2) of Schedule 11 of this Cap.622).

of a share (whether made expressly or by implication) refers to- .
( B et : However, if the nominal amount or nominal value of a share is al_te.red on
or affer the commencement date of this section 135 under a provision of
the predecessor CO which continue to apply by virtue of Schedule 11

(i) the nominal value of the share immediately before that commencement

date, if the share was issued before the commmencement date of this
section 135 herein;
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((15) Nothir_lg in any provision of this Ordinance or in the reg
made under this section is to be construed as preventing a registe, -
Hong Kong company— -
(a) from providing more extensi iliti
ensive facilities than e
the regulations; or e

(b) ifa fee may be char :
ged, from charging a 1 ol
preseribed or none at all. BIIE 2 fesser feo U8

| Part 9
ACCOUNTS AND AUDIT

Preliminaty

Reporting Exemption

A Company’s Financial Year

Prepatation of Financial Statements and Ditectors” Reports

On.

COMMENTARY

Overview
356.01 SCCﬁDH 356 . 5 % . 5
is a ny i T . Auditor and Auditor’s Report
make regulations r:W };Eowi(m ik Em]gowers the Financial Secreta Laying and Publication of Financial Statements and Reports
(0 keep and mak I%’:a_t1 ng the place for registered non-Hong Kong comp; ‘ Sermmary Financial Repotts
make available for inspectio - . Mpa o "
tegister of charges, pection copies of charge instrumen Miscellaneous
35602 1 }?tivilim prqwsmns in r:h_e pfedecesscrr CO ovizw of Part 9
0 equivalent provision in the predecessor CO. d Audif) of the Compasies Ording Can622 tains
356.03 9 (Accounts and Audif) of the Companies Ordinance (Cap.622) contains
rovisions which relate to the keeping of accountng tecords, preparation and

‘I:E)Wf:xlfer., this section 35.6 may be comparted to later section 65
reg.u'atlorls abeu’t’ keeping and inspection of company records
provision of copies” for Hong Kong companies in tegards to this Ordinanee.

tion of annual financial statements, ditectors’ and auditors’ reports and
appointments of and rights of auditors. The means of appointment of

s and the term of auditors and the reporting documents are set out at
end of this Ovetview of Part 9 in subsection (vil) on Auditors.

is Part 9 lists and contains the accounting and auditing requirements, namely
se provisions in relation to: (i) the keeping of accounting records; (i) the

ition and circulation of annual financial statements; (iii) directors’ and
tors’ reports; and (iv) the appointment and rights of auditors.

W provisions wete introduced to facilitate small and medium-sized
enterprises (“SMEs”) to take advantage of simplified accounting and
feporting, to require public and other large private companies to include an
analytical business review in directots’ reports, and to enhance auditots’ right

to information.

i’ohcy Goals and Major Changes in this Part 9

Part 9 of this Ordinance contains initiatives that aim at business facilitation by:

() relaxing the ctiteria for companies to prepare simplified financial
and directors’ repotts Ze. the “reporting exemption”; and

(i) making the summary financial report provisions more user-

friendly and extending their application to all companies.
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() requiting public companies and other com
qualify for simplified reporting to prepare
within the directors’ report, whilst allowing
opt out by special resolution;

(i) empoweting auditors to obtain information from 5 wider
of persons for the performance of their duties: and

(i) improving transparency with reg
of office of an auditor,
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(@) clarifying the financial year of a company, requiting compan
to hold annual general meetings (“AGMs”) and requiring
companies or companies limited by guarantee to file
returns in respect of every financial year of the company; angd

(i) streamlining disclosure requirements  that overlap with
accounting standards

lirements. o
r also ~ornply wi )
B oo ecilc 4 (Section 380(3).

'( New terms and terminology
Highlighted changes to this Part 9 z

Q d ne terms at (1 et l]’]l y ave bﬁeﬂ
rainance W Olog h

&

ce Wlth thlS 3

ordan:
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(i) New Terminolygy,

“cratemnent of financial position
(idi) Simplified financial and directsrs’ repotts

which qualify for this importtant exemption has beer telued:
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qualify for simplified feporting are now requited o prepare a

“business review’’; A

() Option to issue summary finandal reports to members: This is in liew of

the teposting documents: 1

(Vi) Accounting reference period and acionniing reference date: These provide
clarity regarding the financial year of a company; and

(vii)  Awuditors: While the position is largely the same as before there

have been enhancements of auditors’ power.
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According to the Small and Medium-sized Entity-Financial Re
Framework (“SME-FRF”) issued by the Hong Kong Tnstitute of Casii
Public Accountants (“HKICPA”), a Hong Kong company ‘Iuallﬁex
simplified reporting based on the SME-Financial Reporting Standard (“SA
FRS”) if it satisfies the tequitement under this former section 141D, ¢
SME-FRF was not applicable to groups of companies or guarantee g

at all under the predecessor CO. Certain companies such as Insurance

stock-broking companies were specifically excluded under this criteria.

Types of companies now exenpt wnder sections 361-366 of the new Ordinapes

The reporting exemptionis now found in Division 2 of Part 9 of this (new) Ord

and is way broader. The types of companies falling within reporting exempfig, -

are set out in sections 361 to 366 of this Ordinance, These types inchy

i small private company;
ii. eligible private companies; and 1

ii.  small guarantee company. ;

This Ordinance noted the public’s support duting consultation of this

law for the relaxation of the size criteria and the suggestion to extend
use of SME-FRS to private companies / groups of any size when memb
holding certain voting rights in the company approve and no member

The Legislative Council (LegCo) and the Bills Committee suppotted allg
private companies/groups meeting a higher size criteria to prepare simpl
teports if members of the company so resolve. Accordingly, the criteri
simplified reporting were therefore relaxed by doubling the eligibility
for automatic qualification, introducing a higher size criteria for 1 V2
companies/ groups that opt for simplified reporting while f:,tainix:;gn'
exceptions in former section 141D of the predecessor CO. :

3 en.t ions. Aco

e
Swmall private companies: sections 359, 361, 364, and Schedut> 2 A he (rew) Ordip

A private company will be regarded as small private company,

automatically qualifies for teporting exemptions, if it satisfies any two of i
. o i,
following conditions;

(@) rtotal annual revenue of no more than HK$100 million;
{ii) total assets of no more than HIK$100 million; and
(iif) on average employs no more than 100 employees.

In the case of a private company that is a holding company it qualifies
satisfies two of these conditions on the aggregate figure within the grou|
aggregate total revenue of no more than HEK$100m, aggregate total

of no more than HK$100m ot aggregate number of employees within th
group is no more than 100.

all

Part 9: Accounts and Andit

sate companies: sections 359, 360, 362, 365, and Schedule 3 o o)
rive :

=

ble private company is one which satisfies any two of the following
E ;

total annual revenue is not more than H'K:$200 million;
total assets is not more than HK$200 million; or
on avetage employs no more than 100 employees,

i d by members holding at least 75% of the voting

4 resolution 1s passe

g that the company is to fall within the reporr?ing cxempuoln fc;rf th::l
- and no one votes against the resoIm:Ion.. In the case of at

‘ Y_eal aholdiﬂg company it qualifies for reporting exempton if it
é:stt):;‘;a:)ef these conditions on the aggregate figure within the group.

ntee Company: sections 359, 363, 366, and Schedule 3 of the (new)
arantes compean).

e |
all guarantee company” automau't—:a]l}; qualifies for repozinﬁ
mpany limited by guarantee 15 a . small guarant?e corzfamy‘;c
otal annual revenue, or in the case of aholding compa%yi of a gu

\ aﬁy its aggregate revenue, does not exceed HK$25 million.

4
Faw

o the term of “Company spectfied”: Companies not eligible for reporting exemption

ction 359(4) of this Ordinance, what is considered and described a;s
c . . ..

:ny specified” include the following types of companies are not eligible
mpan
porting exemptions:

a bank; i N
(ﬁ)) corporation licensed under Part V of the SCC}ll.‘ltleS ar.ld F‘\-ltuICS
Ordinance (Cap.571) to carry on regulated activity business;

i) insurance company; Of .
- :((Wg a company which accepts, by way of Had:.e ot business (Ot]iljr
. than banking business), loans of money at interest ot repayable
at a premium, otherwise than on terms involvmg the issue of
debentutes or other securities (Section 359(4) of this Ordinance).

ing exemplions

impli i eporting exempton,
art from simplified reports, a company entitled to rep g p

exempted from:

i the true and fair view requirement (Section 380(7) of the

Ordinance); and _ ’
i s s review | tors
i the requirement for inclusion of a business review in the direc

Teport.
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(iv) Business review

A new requirement is the inclusion of a Business

Review as
Di art of
1rCCtor’s p O

Report. Public companies and companies that do not
for the reporting exemption have to submit the Business o
section 388 and Schedule 5 of this
consist of, inter alia:

Rﬁview AS e
Ordinance, the Business Review m

(1) a fair review of the company’s business;
(i) a description of the ptincipal risks and uncertainties facin,
company;
(iif) pattlculars-of important events affecting the company that |
. occurred since the end of the financial year; and
(iv) an indicatdon of likely future develo

. pment in the comp
business.

(v) Option to send summary financial statements

This Ordinance gives companies the option to issue summary ﬁumﬁ:“
reports in lieu of the reporting documents® to its members without firgs
obtaining prior consent from its members (Section 441 of this Ordinance
However, members receiving summary financial teports are enﬁﬂea-@
fequest a copy of the reporting documents from the company (Section 444
of this Ordinance). Under the predecessor CO, requests had to be made of
members before sending summary financial statements, 4

(vi) Accounting reference period

The financial year of a company has been clarified. The predecessor €13 did.
not define the accounting reference petiod of a company. Sections 367 B:!‘
370 of this Ordinance now provides for the determination of ' the ﬁnaueﬁ!
yeat of a company by setting out: .

L an accountdng reference petiod, se the it
company; and

an acceunting reference date, with reference to which Enﬂnﬂ
statements and reports are to be prepared and laid before the

company in general meeting or circulated to members of tl:u',"“
company.

ancial year of a

end. See the commém"

The accounting reference date is the financial year
on sections 367 to 370 below, and the exam

les gi t T
it detat. ples given, to see how this wotks

chm'u{lg documents mean the financial statements, directors’ report and anditors’ reports,
see section 357(2) of this Ordinance.

Appointment of first auZilot

Other auditors
AGM required to be held

Casual Vacancy

Part 9: Accounts and Andit

it
ad

appoint w/i 1 month (s.397(1))

= @ members may, by a

@ by Directots, if fail to

resolution passed ata general

meeting (s.397(2))

@ if the above fail, then

member may apply to court for
an order to appoint (5.398(3))

+ no person is deemed to be

section 403 = @ membets

resolution (s.396(3)) before the
appointment period (5.396(4))

1f:

@ ac end of appointment

period, no auditor appointed

(s.398(1)(b)(D)) 2and B no person

is deemed to be reappointed as

andiror (5.398(1)(B)(D)

@ by Members at the previous

¥ reappointed as auditor under

AGM (5.396(L)); if fail & compan

must make appointment of auditor
by resolution passed at another
general meeting (s. 396(5))

If:

@ 1o auditor appointed at the

AGM (s.398(1)(@) () ot & no
AGM held (s.398(1)(2) i)

@ then member may apply to court for an order to appoint (s.398(1))

First auditors
AGM required to be held

fer)
g -

o
£ =32
80)““@
Hg EgHg<=
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58 8 .2 N
hBETET
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"
s
B2
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2 =
AaTa
& B0
528
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@

if Director has not appoint first

auditor, the company may appoint

the first auditor by resolution passed
at genetal meeting in accordance

with section 396(6)

@ if the above fail, then member

may apply to court for an order to

appoint (5.398(2))

reporting documents for the

ies Ordinance, that is 28 days from: (i) the date copy of the

Fot definition of appointment period see section 392 of the Compani

previous financial year is sent/pro

3

eporting documents for the

a5 the case may be); or (i) the last date copy of the ¢

vided under section 430(3) or 612(1)(b) (

be), which whichever is the carlier,

ay

/provided under section 430(3) or 61 2(1)(b) (as the case m:

previous financial year must be sent
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Part 9: Accounts and Andit
Division 5 of Part 9 of this Ordinance con

solidates the relq
on auditors regarding their appointment, te

22
rmination and thejy ; % 82 ey
powers. The provisions are largely the same as before. The mgg; ek g 5
: , . - z R (7} <= 3
changes are the auditors tight to information has been enhanced E £ g 5
Is NOW preater transparency with regard to cessation of office, The b7 2B E"‘g g g
should be highlighted: £2 85
i k % 5 oo ,E _E i
@ An auditor is deemed to be re-appointed under H 255 5 ik ﬁu
- . 4 g 1 3 o (=] =)
crcumstances (Section 403 of this Ordinance). Thjg is I 2 g . S = & & B
: < z Bt o ; S &
concept introduced by this Ordinance; B g E o 62 £ 334
- . . . F (5} = -5 D 5} FERETER)
(i) Anauditor is required by sections 406 and 407 of this Q) £ g g% 2¢8 :’Ei gy = _‘é 5
i R : E T ‘o 4
to give opinions on financial statement; g sl g o && &35 38 “5 £ g é
. . : =i 2 g5 a Rl
(i)  Under section 410 of this Ordinance (which is 2 ney 5 < BE , |wBSaE _% 2 Sy 2
. ] . - - =] e 5 = ;
auditors are given qualified privilege for statements made _ g % '% =k il = e = ‘% 2 2 @%
2 ) 5 - O = HieP
course of their duties as auditors; £ % 5 i 5 8 E| j'é o SE9g g P z
. . b 5 I N = g 8 = L
(iv) An auditor has power under section 412 of thig Ordin e E %-g g8 g -% & '§ g | E Swe
; i . : : 55 ] g
request information and explanation for their perfor ~ a 4 2E8|@ 8@ & 8 g ;
duties from a wider range of persons, which include = & E o é:j
holding or being accountable for any accounting records g g 8=
: . - i 2 R g 23
company or its Hong Kong incorporated subsidiary, Any B % ta
. . o 5 . B 1 Q =]
who fails to provide the information commits an offence; " | =S
| (v)  The auditor is now required to make statements upon its ces g 8 7 ‘%%
. 4 5 2 ) U 8 o
to be an auditor (Sections 424 and 425 of this Ordinance); i 5 £ gi‘j 3
; 5 = =] N
| 4. under subsection 425(1), the auditor’s duty to make 2 % &3 Enl
. : i : =i} 2 i
| statement of circumstances connected with the cessating, 2z s % 2 D
. 0 G H o=
office is extended from resignation of auditors to wi g o st '%
. . e e o
auditor is removed from office and where a retitir.g » B o g =
. ; ’ a4 g2 |= © 53
not reappointed; and 4zl g ,8°5¢ 5 g 2%
. '\ =G Haaq - =]
b. 2 cessation statement and a statement of circumstan ﬁ?i i % o § ) ﬁ {g,@ e I
de by ing auditor will be oveted by qua S8 25§35 > 873 .
made by an outgoing auditor will be covese y qual ) =558 9.0 iy g ‘
- ) . A : % . B | e ‘
‘ privilege so that an outgoing auditir will not, in the z g . é 8 Eﬂf 2 - . _«g &
. ; : ; . ol B 28 g =8y L% 3
sence of its malice, be liable in any action for defamar E‘ o % - S g@ ol 3 g 5 |
. . e = u c o 2 |
| it respect of the cessation statement ot the statement = 4w 8 & % o EG: £ ] |
s . o , el b o FE T |
| creumstances made by it under sections 422 to 428 of d ; g S8 REE 8|8 g% é ]
= 5 =]
Otdinance. & -1 |
o (S
§F |gzg S m
= |© 880 °Eg '
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Qe 82088 & 38
@ ‘6‘ o 4 S 5 E U5 O
| w8 =5 § g TEE
°g csEE g 888
E g 83 & A
= o
5: |i=ais
| £ |REESE .
|




Cap.622: Hong Kong Companies Ordinance Part 9: Accounts and Audit
R
o=
g 3 nal arrangements
[} = — (10
=] c f v i
: E = ,“;" g sitional arfangements are fnow obsolete as the}r.were applicable to
SECES e - nine before 3 March 2014 and ending on or aftet that
£Bggg ; cip yeatbe 2 : o
E k) g = 5 | therefore financial years ending on this past 2 March 2015 were s
= 5 gk 3 ! .+ to the arrangement.
= g U
$52%° o o o
g g R _clevant provisions 10 the predecessor CO subject to transitiona
-t . i ents wete, inter alia.
2) g § : i mption
=5 4 5 B g reporting exemption,
§ % E § ea 2 § z accounting records,
R 3 = 9 a statements,
g ¢ 308538 4 : = f financial position
& 9 tement O nancial posiio
SeEGE if =3 satemen s
°oS8gG3 i ° e directors’ teport, an
o .
§ g é’ g _g"g Q g & § g app_oiﬂnpent of auditor and accounts,
. g < g
O T — T o =1 ) ] ) )
5o O B % & iz applicd 0 those issues for a financial year beginning before 3 March
% 5 .ad ending on of after that date.
o2 2 _ ' _
£ 'U:'; %0 £ _g \<€ of Schedule 11 of the Companies Ordinance provides for the relevant
% g :1: FAE ional arrangement.
@ =
= & =y g R
a & pan - B4
Z B P B o Part 9
ERS ] 289 ACCOUNTS AND AUDIT
[SH= b=
b= g 3258~
g8 = sEES
& Zg 8% Division 1 Preliminary
i N 3 o
T e e ac -1 4‘
8 8- 2 a3 = e
o il : .
2B BEEETE 2 | . Interpretation
w 4= & a = o — @
® Koow v g 9, - = =
= U ) O @ «@ ° = o J
& éj_g"’—g g EOE'E g ) - (1) In this Part—
L . F 4 NS g . 2 3 == |
2 EER RS 2 e wal consolidated financial  statements (RS M HBER) '
< “Elew 3 g = g:ﬁ means the consolidated statements required to be prepared under ‘\
: b} =8 9 =y 34
§5i3-¢ ﬁ il 2 &5 section 379(2); |
SR . o @ i o
- P S Byl B < he wal financial statements (JASEFIT5R) means the statements _
4 -
8 . required to be prepared under section 379(1); |
g4 auditor S th t required to be prepared
5.4 tor’s report (}% (T4 ) means the report require prep
1h-E= & under section 405; |
S| o= O ull 5
e & 9 :
' u; £ % £ ? ors’ report (3 ) means—
=i é = ;‘i g B (a) the report required to be prepared under section 388(1); or
3 § &~ 482 (b) the consolidated report required to be prepared under
sZ|lE& w g g .
£E|lies |62 section 388(2); |
g Lin =2 =g
S8l 590 (588 |
FELEz |G E

~ The new Companies Otdinance (Cap.622) commenced on 3 March 2014.
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financial statements (B T ¥R2) means annual financial statepey
nual consolidated financial statements;

Regulation ( (#1457 ) means the regulations made under sectj
and 452;

Summary financial report (7 ?%?ﬁ%ﬁcﬁﬁ) means a ﬁnancia]

prepared under section 439,
(2) In this Part, a reference to the reporting documentg
year is a reference to all of the following—
(a) the financial statements for the financial year;
(b) the directors’ report for the financial year;
(c) the auditor’s report on those financial statements.
(3) For the purposes of this Pa;
subsidiary of another bod
members—
(a) that other body corporate;

(b) a wholly owned subsidiary of that othe
(¢) a nominee of that other body
owned subsidiary.

Y corporate if it hag only the

corporate or such g

for a ingpe

> a body corporate is 2 wholly -
folloy,

r body Corporate:

Part 9: Acconnts and Andit

. .dj_ T 3
hat is considered a ‘wholly-owned subsidiary
wha

' i holly-
g Part 9 . dinance, a body corpotate 18 a W

] 3) of this Ordinance, )
ection 357(

7 it has lowing as
3 Jy if it has the fo
e ther body corporate oy : o ¥
psidiary oltfh anf;} ody cotporate; (i) a wholly owned Subﬂdlagezr
e :;tE' or (iif) a nominee of that other body corpor
body corporate;

olly awned subsidiary.

L or CO
' calent provisions in the predecess
£1l

i 3 i 57(3)
' r reading, subsection 3
' ing improvement for easy rea : o
o dﬂiﬂ?:é 1id§ntical with that of section 124(4) o
Qrdinance 1

or CO.

A i i Yy i i on o aftel"
pp]. tion in lelati()ll to ﬁnan(:la] ear beglm]]]lg T

" “‘:h : l nt pl‘O iSiOn etlc.

7 LA (:Eillellt date of releva V t

cound A1

i i i ﬁ allcia]
\ h Of thﬂ fOHOWitlg SectiOnS apphes m I‘clatlon tO a 1
tac

COMMENTARY

Overview
Subsection 357(1) of this Ordinance sets
on accounts and audits
this Part 9 of the Comp

| 357.01 out the meanings of certaig -
(including the names of documents) tc b= yg
anies Ordinance,

The definition of “summa
this Ordinance was rewr;

| 141CF(1)
| defined h

| 357.02 1y financial report” in sy

357.03

i the financjal Statements,
ii.  the directors’ report, and
iii.  the auditors teport,

Therte are no equivalent definitions in the predecessor CO,

‘0o on or after the commencement date of that section—

.= heginning
ﬁsgéa) section 359;
(b) section 379;
(c) section 388;
(d) section 389;
(e) section 429
(f) section 430;

section 439. o - -
(Eg) h of the following sections applies in relation {;csczfnc;)m dati
fi aca financial year beginning on or after the comm
or

(a) section 373;

(b) section 374;

(c) section 3;2;

(d) section 377. . lies in relation to financial
) ]i:cf}cl;ro; giinzﬂgf‘;;:rgbiegcizﬁ?sg a(il: or after the commencement
nen

¢ of that section—

(a) section 380;

(b) section 381;

(c) section 382;

(d) section 383;

(e) section 436;

(f) section 449.

357.04

357.05




664.08

664.09

665.01

665.02
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An Annual Return in the form of a certificate of no
permitted under (former) sections 107(5) and 107(6) of th
will no Jonger be registered with the Registrar as the respe
not be reinstated under this Ordinance,

€ predecessop

i

Equivalent provisions in the predecessor CO
This section is comparable to sections 107(1), 107(2
predecessor CO.

665. Construction of reference to annual return

A reference in this Ordinance to a company’s last annual return, or
to an annual return delivered in accordance with Section 662, is to bﬂc

construed as including (so far as necessary to ensure the continuity of the
law) a return made up to a date before the commencement date of thyg

section, or forwarded to the Registrar in accordance with the

predecessﬁf
Ordinance.

COMMENTARY

Overview

This section, which provides that reference to the last annual return hetein,
also refers to an annual return made up to a date prior o the commencem

of previous section 662 of this Ordinance in accordance with the predecessur
CO.

Equivalent Provisions in the predecessor CO
Thete is no equivalent provision in the predecessor (0. However, this

section 665 herein is instead comparable to paragraph ¢1(3) of Schedule 2
of the UK Compagies Act 2006. '

change, which

ctive sectiong have

), and 107(7) of the

Part 13

ARRANGEMENTS,
AMALGAMATION,
AND COMPULSORY
SHARE ACQUISITION IN
TAKBEOVER AND SHARE
BUY-BACK

Didision 1 Preliminary

Division 2 Arrangements and Compromises

Division 3 Amalgamation of Companies within Grqup

Division 4 Compulsory Acquisition after Takeover Offer

Division 5 Compulsory Acquisition after Genetal Offer for Share
Buy-back

Brief Summary of Part 13

Part 13 of the Companies Ordinance is ptincipally focusedf)n: @ schem;s{;)]fs
arrangement of compromise with credjﬁors or members; (1_1? gi.consttfu;:hares
or amalgamations of companies; and (i) compulsory z\cqm;n}tllonsbc]).l hase

following a takeover offer or following a general offer for a share buy .

Part 13 substantially re-instates sections 166 to 168 and AScheduLes 9 alnd
13 of the predecessor CO with modifications. The following are the major

amendments:

1 ding the definitions of certain fernis o
St ! & 2 and “liabilities” are revised in the
The definitions for terms of “propetty” a .
provisions for facilitating reconstructions and amalgamations.

As such, section 675 of this Ordinance generally restateq fotmer S:‘ection 16Z
of the I;redecessor CO but accordingly extended definitions of “propetty
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and “liabilities” as so added in that subsection 675(8) to permit the transf,
] : sfer
of contracts of personal services for arrangement and compromise 3

The provisions herein also clarified the meanings and application
“takeover offer”, “shares already held by the offeror” and ©
the offer relates” in a takeover,

. S of
shares to which

(i) Headcount fest

The “headcount test” for approving a scheme of arrangement that invelyeg
general offer or a takeaver offer has now been replaced with the requirepme 3
that the votes cast against the scheme do #oz ezeed 10% of the voting tj hﬂt
attached to all disinterested shares. Note that the test is retained for (fh;x
schemes but the Court has now been given a new discretion to dispense wm:
the test for members” schemes that retain the test.

Former section 166 of the predecessor CO provided that if a scheme is
proposed between a company and its members or creditors or any clagg
of them, the Court may order a meeting of the members or creditors of
a class of them to be held. It also provides that if 2 majority in numbeg
(“headcount test™) representing three-fourths in value of the creditors or
members present and voting ar the meeting agree to the proposed scheme

,

the scheme shall, if sanctioned by the court, be binding on all members of
creditors and the company. .

Under the predecessor CO, the Court may exercise its discretion not tg
sanction a scheme even though it has passed rhe headcount test. So undes

L 23 . .
the “headcount” rest element, the majority of those present must vo:
favor.

¢in
"The “headcount” test has proved controversial and this was deménstrated in
the case of Re PCCW I#4 'in 2009 in which share splitting was involved for
compliance with the headcount test. This Ordinance retains the “headeount
test” in this Part 13 for approving a scheme of Compromise or arrangement
while giving the Caurt a new discretion to dispense with the headcount test

. ] : : s
for members’ schemes in certain circumstances under section 674 of this
Ordinance.

In those cases where the members’ arrangement involves a general offer as
defined in section 707 of the Ordinance or a takeover offer, the headcount
tequirement gives way to a test which requires the votes cast against the
acrangement not o exceed 10% of the total voting rights attached to all
disinterested shartes in the ot of the class in the company.

1

Re PCCIV L4d [2009] HIKEC 738,

1082

11010 v §3520:555523332 T s T T
M1 B - FEEFasRs Rt snRtiannntinnne

Part 13: Arrangensents, Amalgamalion, and Compulsory Share Aequisition in Takeover

The Ordinance attempted to strike a reasonable balance by having the ‘old’
peadcount test replaced with this ‘new’ test based on the concept of the
10% objection rule of the Takeovers Code for certain members’ scheme.s.
For other members’ schemes that retain the headcount .test,_ the court is

wen a new discretion to dispense with the test in special cJICumStan(?es,
such as where there is evidence that the result of the vote has been unfaitly
influenced by share splitting,

As for creditors” schemes, this concern for vote manipulaﬁon and pr.oblem.s
asing from nominee shareholdings do not seem to exist. A-ccord_mgly, it
is desirable to retain the headcount test to protect small creditors. f_&s it is
unlikely for small creditors who oppose a proposed scheme to manipulate
the outcome of voting by assigning part of their debts to ()tbcr perso%ns,
there is therefore no need to extend the Court’s discretion fo dispense with

the headcount fest to cover creditors’ schemes.

) INew cosrtfree statutory amalgamation procedure _
This Jedinance also introduced a new court-free statutory amalgamation
preceilure for those wholly owned intra-group companies.

n amalgamation is defined as a legal process under which the undertakings,
property and liabilities of two or more companies merged and are brought
under one of the original companies or a newly formed company. The
companies’ shareholders then become the shareholders of the new ot
amalgamated company. In the past, an amalgamation cou@ be pursued only
under a complex and costly process involving court-sanctioned pr()_cedﬂfnes.
As a result, amalgamations wete rately used for business reorganizations.
Transfers of a business and assets, on the other hand, have been carried out
more frequently, even though they may give rise to various tax exposutes.

Under the predecessor CO, those companies intending to amalgamate would
have to settle for “intra-group companies” in regards to those procedures
under former sections 166 to 167 of the predecessor CO which in turn
requited Court sanction. However, the Ordinance has.now introduced a new
set of procedute for amalgamations of wholly owned intra-group companies
as so prescribed under sections 678 to 686 herein, which no longer require

Coutt approval.

Under the Ordinance now, this court-free amalgamation ptocedure, such
as those involving intra-group amalgamations, can be carried out without
having to involve the court (note howevet, amalgamaﬂo.ns that are more
complicated still should be pursued under the court-sanctioned procedure).
All of the amalgamating companies in a court-frec amalgamation mus‘t }.Je
incorporated in Hong Kong and must be companies limited by shares within

the same group.

FEEeonOmnnnRnnnenRRIIIIN
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AII “al‘nﬂlgﬂ.fnﬂ{iﬂ y” i P y e S]]b ect E
* g C()Inpa.ﬂ 18 dﬁﬁﬂcd as 4 company thﬂ .S 1h
amalgﬁma[{oﬂ perOSal. But once ﬂ’l@ ﬂl'ﬂﬂ.lga.ﬂ'lﬁtioﬂ prOCESS 1 j ¢
S co.

single continuing entity will then be referred to as the “amalgamateﬁplemd' ;

There are two types of b
. : court-free amaleamations: i

vertzcal amalgamation is between a holding :;gmpan;ns. vertical and hoﬁzﬁntﬁi

s and one or more g its w
owned subsi W] j o Ine i :
diaries, whereas a hotizontal amalgamation is betwee i
O Or my

subsidiaries of the same holding share
; el o company. In a sertical wmalk ; L
the amalgamating subsidiary will be cancelled and in a bwfzmmmn, p o

oital ay :
shasesob Ao of the amalgamating subsidiaties will bel cancjlmflgamau;{‘;wl5 i
cd.

Also note that while minority sharcholders® ri

since court- i

iompanj;gt f}tlee Sn;ajﬂgamm(ms 2pply only to wholly-owned intra g
, the Otrdinance does contain oo

: : S rocedures t s

rights. The major procedures include: ’ " PR

ghts should not be 3 Cconcern

i special resolutions approving the amalgamation;
f. a solvency statement to be made ,
amalgamating company;
. a wri i :
- wntt_en no.;txce to each secured ereditor for consent:
v, a public notice; and :
v. afive-wi ciul
eck pc.r_lod for any member or creditor to file an obiect;
an amalgamation. -

by the directors of each

£ 5 g 1 é‘ = h
2 g
[] ldet 1€ NEeW arrangement among o h.el ll]ﬂ S, Where the board ()i AC
aII]ﬂlgﬂIna 1ilg CO]I][)aﬂy must lﬂﬂkﬁ a Stateﬁ]eﬂl to “

i confirm that the assets
sets of the amalgamati i
: g compan 25t
to any floating charge; and ’ P

verify the solvency of .
v of the amalgamatin
amalgamated company, gamatng company as ‘well as the

the amalgamation proposal must be approved by the mé¢

. (D
amalgamating company by special resolution. i
-

ohat subsequent section 685(4)

These legal implications of ac

Amalgamation, and Compulsory Share Acquisition in Takeover

Part 13: Arrangenients,

of the Ordinance also provides that, as from

effective date of an amalgamation:

i, Any proceedings pending by ot against an amalgamating company
may be continued by or against the amalgamated company;

ii. Any conviction, ruling, order or judgment in favor of ot against
an amalgamating company may be enforced by or against the
amalgamated company; and

ii. Any agreement entered into by an amalgamating company may be
enforced by or against the amalgamated company, unless otherwise

provided in the agreement.

ourt-free amalgamation as 00w allowed

e appear similar to those of a universal transfer (le. a

undet the Qrdinanc
full assignment = all assets, tights aad liabilities of certain legal entities or

economic upifd) that results in a universal succession by opetation of law.
Upon coripietion of a universal transfer, the assets of the amalgamating
entities” etomatically ate transferred to the amalgamated entity without
the neco for an individual contract and/or delivery of the asset, ot even
new ownership. Accordingly, this is an efficient tool to
and to conduct business restructuring. The same should
milarities to a universal

re:dstration of the
streamline business
be true of a court-free amalgamation given its si
wansfer, thus meeting one of the Ordinance’s goals of streamlining business
operations and modernizing and bringing the laws herewith in tune with the

rest of the business world.

(1) Revised offer
This Ordinance further introduced new provisions and applications which

now allow a revised offer to be #reated as the original offer so long as certain
specified conditions are propetly met.

The difference herein was that the predecessor CO did not have any such
frer the making of the initial offer. As a result,

provisions on revised offets a
¢ its offer had to make a new takeover offer.

an offeror who wishes to revis

f:)) Legal implications of court-free amalgamation
d. . - =
ceording to section 685(3) of the Ordinance, the following occur on th
e

effect[\ dﬂte (}f
4 suc: Sbful I‘ﬂal amati
c succe a nNation. Spec d 11 c f.‘ItlﬁCa.te Of
g , a8 p lﬁe h (a

This was fime consuming and costly.

As such, section 692 of this Ordinance now provides that a revision of the |
terms of a takeover offet is not #o be regarded as the making of a new, fresh "
offer if the original terms of the offer state that: (i) the revisions and the ‘
acceptance on the previous terms will be regarded as deemed acceptances
on the revised rerms; and (ii) the revisions are made in accordance with that
provision, Section 710 of this Ordinance contains a similar provision for a

share buy-back offer.

i. Hach amalgamatin
g company ceases t i I
i ,I;fom the amalgamated company; and 0 Bxist ag an entity SCEE
1. Th ’
¢ amalgamated company succeeds to all the property, rights and

privileges, and all liabiliti igati
et ities and obligations, of each amalgamating
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(vi)  Squeeze out notices®
Furthermorc, this Ordinance introduced new provisions to lowras
in a takeover offer ot share buy-back offer to apply to the b
authgrizarjon to give squecze out notices, with the aim of
acquiring the shares of minority shareholders.

Coute
compulgg,

Transitional Arrangement

Arrangement or compromise g
Sect.ion 122(1) of Schedule 11 of this Ordinance provides that: () £

sections 166, 166A and 167 of the predecessor CO; and (i) ruig 1

the Companies (Winding-up) Rules (Cap. 32H) continue to api,l ‘- i
atrangement ot compromise if, before the commencement date of <
2 of this Part 13, an application was made to the Court for the purpo

f(}rmcr section 166(1) of the predecessor CO for a meeting to be s . 36&
in relarjop to the arrangement or compromise. The filing fee of H11
will continue to apply to an application made under that (former) se ,
166 of the predecessor CO for sanctioning a compromise ot arrangemen

allowed under section 122(2) of Schedule 11 of this Ordinance, .
(

N ©)
00

Acquisition offer ‘
Note that: () former sections 168(1), 168(2), 168(3); along with
(ii) Schedule 9 of the predecessor CO, also continue to apply to an acqui '
offer that was made before the commencement date of Division 4 of thy,
Part 13 as prescribed under section 123 of Schedule 11 of the Ordinar oo

@
PartT 13

ARRANGEMENTS, AMALGAMATION, AND COMPULSORY SHARE
AcquisiTioN IN TAKEOVER AND SHARE Buv/Bi ¢k

Division 1 Preliminary

666. Interpretation

In this Part—
child (-FZ) includes a step-child, an illegitimate child and a child ad-
opt?:d in any manner recognized by the law of Hong Kong;
cohabitation relationship (E|EFF{%) means a relationship between
2 persons (whether of the same sex or of the opposite sex) who live
together as a couple in an intimate relationship;

See section 693 of this Cap.622.

17|

* e listed company that makes the offer.

Part 13: Arrangements, Amalgamation, and Compulsory Share Acquisition in Takeover

. period (ZE4Hf), in relation to an offer, means the period within

ffe

* which the offer can be accepted;

chasing company ([0]B&4\ 1), in relation to a general offer, means

COMMENTARY

rVIEW
« cection sets out various definitions in Pt. 13. Among other things:

The definition of “child” is the same as the definition of “child” in
previous section 484(1) of this Ordinance. Note that the definition of
“child” also covers children adopted in any manner recognized by the
law of Dong Kong,

The (et hition of “cohabitation relationship” is the same as the definition
of ““rohabitation relationship” in previous section 484(1) of this
Ardinance. The definition “Cohabitation relationship” includes the situa-
ton where 2 persons are living together (whether of the same sex or not).
There is 2 new definition of the term “offer petiod” which, in telation
to an offer, means the period within which the offer can be accepted.
In the predecessor CO, the phrase “the period within which the offer
can be accepted” was used eg. in paragraphs 9 and 10 of Schedule 9
and paragraphs 10 and 12 of Schedule 13 of the predecessor CO.
Although the term “repurchasing company” was used in the
predecessor CO, no definiton was so provided therein, The definition of
“repurchasing company” is now introduced in this Ordinance to mean, in
relation to a general offer, the listed company that makes the offer.

Equivalent provisions in the predecessor Cco
There is no equivalent section in the predecessor CQO.

667. Associate

(1) Tn this Part, a reference to an associate of an offeror or member, is—
(a) if the offeror or member is a natural person, a reference to—

(i) the offeror’s or member’s spouse;
(ii) aperson who is in a cohabitation relationship with the

offeror or member;

(iii) a child of the offeror or member;

(iv) a child of a person falling within subparagraph (ii)
who— '

666.01

666.02
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(A) isnot a child of the offeror or memb

(B) lives with the offeror or member'm 1l
(C) has not attained the age of 18: ’and

(V-’) a parent of the offeror or member: ’
(vi) a body corporate in which the oi”feror ) I
. substantially interested; or T
(vii) aperson who is a party, or a nominee of a

. acquisition agreement with the off
(b) if the offeror or member is a body corporazo-; i-)éfm?m -
(i) a body corporate in the same group’of C b
the offeror or member; =
(i) a body corporate in which the offeror or mem
substantially interested; or m“
(iii) aperson who is a party, or a nominee of a o
acquisition agreement with the offeror or g:g’ o8

party

er

(2) Inthis Part, a reference to a i
_ ; n associate of i
is a reference to— e
(a) a body corporate in the same group of Companies as {he
repurchasing company; o
(b) a body corporate in which the repurchasing company |
substantially interested; or o 1
(c) a person who is a party, or a nominee of a party, to an ~Q
acquisition agreement with the repurchasing compan;; 3 »
3 Fc_)r the purposes of subsections (1) and (2), an offeror, membe, o
repurchasing company is substantially interested in a body corporzte ‘t%
(a) th.e body corporate, or its directors or a majosit: uf its
dlrectf)rs, are accustomed to act in accordm;ée Wlﬂi
the dtrect_lons or instructions of the offeror, member cx
repurchasing company; or : .
(b) the offerpr, member or repurchasing/ceinpany is entitled
to exercise, or control the exercise of, more thaﬁ 3(7%

of the voting power at an .
y general meeti i ik
corporate. ng of the body

_(4) .In subsection (3), a reference to voting power the exercise of
which is cgntrolled by an offeror, member or repurchasing comp@ in-
cludes vot%ng power the exercise of which is controlled by another bﬁdy
corpo_rate if the offeror, member or repurchasing company is entitled“ﬁol
exercise, or control the exercise of, more than 50% of the votin bwerat:
any general meeting of that other body corporate. .

(5) For the purposes of subsectio
_ ns (1) and (2
acquisition agreement if— W @ m

iy

o8

o)

. ()

Purt 13: Arrangements, Amalgapation, and Compulsory Share Acquisition in Takeover

(a) itis an agreement for the acquisition of—
(i) any of the shares to which the takeover offer or general
offer relates; or
(ii) an interest in those shares; and
(b) itincludes provisions imposing obligations or restrictions on
any of the parties to it with respect to the use, retention or
disposal of the party’s interests in the shares acquired pursu-

ant to the agreement.

COMMENTARY

fferor or member being a Natural Person

section 667(4)(a) herein provides that in Part 13 when the offeror or
aber is a-uataral person, the following parties will be treated as an
ociate ¢t 4 gfferor or menber. This term of ‘associate’ now includes:

(i) vanous members of the individual offeror/member;
) (neir spouse;
i) aperson (whether of the same sex of of the opposite sex of the offeror
or member) living together as a couple in an intimate relationship;’
theit child or an under 18 child of a person falling within the
cohabitation relationship with the offerot or member;

parents;
(vi) their body corporate in which the offerot or member is substantially in-

ferested. Offeror or membet is considered to be substantially interested

in a body corporate, say ABC Limited if:

() ABC Limited or the directors or a majority of directors of
ABC Limited, are accustomed to act with the directions or in-
structions of the offeror or membet, as the case may be
(Subsection 667(3)(a) herein); ot

(b) offeror or membet is entitled to exercise or control the exercise
of, more than 30% of the voting power at any general meeting of
ABC Limited (Subsection 667(3)(b) hetein).

For determination of the 30% voting power, the exercise of voting
powet controlled by another body corporate will be counted if the of-
ferar or member is entitled to exercise, or control the exercise of, more
than 50% of the voting power of that other body corporate.

' See section 666(1) of the Ordinance for definition of “cohabitation reladonship”.
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For example: XY'Z Limited holds 31% voting power in ABC Limiged o
the offeror or member holds 51% voting power in XYZ, Lmt:d :
ABC Limited will be deemed to be an associate of the offeror -
by subsection 667(4) hetein. This calculation is similar to the c,,l::lg:
determination of associated body corporate of director in SE(:tioa.\
In that case, ABC Limited will be regarded as associated with
member, it

Example:

Offeror or member

Holds 51%

Holds 31% U

ABC LIMITED ~

As such, ABC Limited is deemed to be an associate of the offeror or member,

(vil) a petson, who is a party or a nominee of a party, to an aeguisition agreement
with the offeror or member. An acquisition agreement is defined as:
(2) an agreement for the acquisition of:
(aa) any of the shares to which the takeover offer* or general offet
relates; or :
(bb) an interest in those shares; and

* See section 692 of this Ordinance for the definiton.

1090
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) includes provisions imposing obligations or restrictions on any of
the parties to it with respect to the use, retention or disposal of the

arty’s interests in the shares acquired pursuant to the agreement
(Subsection 667(5) herein).

.ror or membert being a body corporate
the offetor ot member is a body corporate, the following partes will

rreated as an associate of an offeror ar meniber.

0] 2 body corporate in the same group of companies;
; a body corporate in which the offeror or member is substantially

interested; of
a person, who is a party or a nominee of a patty, t0 an aeguisition
agreemmf with the offeror or member.

Lsection 667/2) herein provides that in Part 13 the following parties will
treated as atvassociate of a repurchasing mmpmgﬂ

! . ;
@) 2 Locy corporate in the same group of companies;

ﬁi:} a body cotporate in which the repurchasing company is substantially
interested. Repurchasing company is considered to be substantially in-
terested in a body corporate, say ABC Limited, if:

(a) ABC Limited or the directors or a majority of directors of ABC
Limited, are accustomed to act with the directions or instructions
of the repurchasing company (Section 667(3)(2) herein); or

(b) it is entitled to exercise or control the exercise of, more than
30% of the voting power at any general meeting of ABC
Limited (Section 667(3)(b) herein).

For determination of the 30% voting powet, the exercise of voting
powet which is controlled by another body corporate will be counted if
the tepurchasing company is entitled to exetcise, ot control the exercise
of, more than 50% of the voting power at any general meeting of that

other body corporate.

For example XY7Z Limited holds 31% voting power in ABC Limited,
whereas the repurchasing company holds 51% voting power in XY7Z
Limited. Then ABC Limited will be deemed to be an associate of the
repurchasing company by Subsection 667(4).

5 For the calculation of substantally interested see the example for associate for offeror ot

member who is a natural person above.

For definition of acquisition agreement, see the explanation set out in the patagraph under

associate for offeror or member who is a natural person above.

" For definition of repurchasing company see section 6606 of this Ordinance. The repurchasing

company is the listed company that makes the offer.

1091

667.02

667.03




667.04

Cap.622: Hong Kong C: vmpanies Orcinance

Bart 13: Arrangements, Anwalgamation, and Compulsary Share Acquisition in Takeover

In the above case, ABC Limited will be

repurchasing I regarded as asﬁ@ciatﬂ@{,—

Division 2 Arrangements and Compromises

Interpretation

1) TIn this Division—

angement (424F) includes a reorganization of the company’s share

capital by the consolidation of shares of different classes, or by the

(division of shares into different classes, or both;

npany (AT, except in Section 675, means a company liable to be

~ wound up under the Companies (Winding Up and Miscellaneous

‘Provisions) Ordinance (Cap. 32).

(2) Inthis Division, a reference to a company’s articles, in the case of

company not having articles, is to be read as the instrument constituting
fining iae constitution of the company.

Holds 51%

COMMENTARY

iew
section sets out the vatious definitions in Division 2 of Part 13 of,

Holds 319 mong other things:

(l) “arrangement” in subsection 668(1) herein repeats the definition of the
term of “arrangement” in (former) section 166(5) of the predecessor
B CO):

(@) “company” in subsection 668(1) herein. This new definition is a
consolidation of (former) sections 166(5) and 167(5) of the prede-
cessor CO.

Kwan ] (as she then was) in Re Wah Nam Group Lid (No 2) [2003] 1 HKI.RD
282 stated that:

-
(i) person, who is a party or a nominee of

agreement ® “..for the purposes of [former]s.166 [of the predecessor CO, which

is the predecessor of $5.668 to 670, 673, 674 and 677 of this (new)
Companies Otdinance], so long as the scheme involved an agreement
modifying rights, it could be regarded as an “arrangement”, even
though there was no “compromise” in the sense that the creditors
had agreed to accept a lesser sum in full and final settlement of
their claims....... An “arrangement” was not limited to something
analogous to “compromise” and was treated as being of very wide

\
_ a party, to an aeguisition
with the repurchasing company. i ! ‘

1]5"1;]]111%7'31&311‘: provisions in the predecessor CO '
ere Is no equivalent provision in the predecessor CO. Section 667 herein

is instead comparable t i i i
e p 0 section 988 of the United Kingdom Compazﬁ?é_g

als - bf 23
For definition of acquisition agreement, see the Impott....

assaciate for offeror ot member who is 2 namfalcxplanaticm set out in the paragraph under

person abave.
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Time frame in which each of the subsidiary
legislation was placed in the gazette by the government

The first batch of the 12 subsidiary legislations for the implementation of the
Companies Ordinance were placed in the gazette back on 1 February 2013:

(1) Companies (Words and Expressions in Company Names) Order,

(2) Companies (Disclosure of Company Name and Liability Status)
Regulation,

(3) Companies (Accounting Standards (Prescribed Body)) Regulation,

(4) Companies (Directors” Report) Regulation, and

(5) Companies (Summary Financial Reports) Regulation.

The second batch of the subsidiary legislation were the:

(6) Companies (Revision of Financial Statements and Reports) Regulation
(7) Companies (Disclosure of Informadon about Benefits of Directors)
Regulation.

The above two subsidiary provisions were subject to the negative vetting procedure
of Legislative Council. As such, they wete placed in the gazette on 22 March 2013
and were tabled before Legislative Council at the meeting of 27 March 2013,

The following third batch of subsidiary legislations for implementation of the
Companies Ordinance were placed in the gazette on or about May 2013:

(8) Companies (Unfair Prejudice Petitions) Proceedings Rules
(9) Companies (Disclosure of Informaton about Benefits of Directars)
(Amendment) Regulation 2013
(10) Companies (Revision of Financial Statements and Reports)
(Amendment) Regulation 2013
(11) Company Records (Inspection and Provision of Copies) Regulation
(12) Companies Model Articles) Notice
(13) Companies (Non-Hong Kong Companies) Regulation
(14) Companies (Fees) Regulation.

Note that items (9) and (18) were simply amendment regulations as they amended
the above items (2) and (6), tespectively.

Companies (Residential Addresses and Identification
Numbers) Regulation still not in force

It is certainly worthwhile to note that the one piece of subsidiary legislation which has
not yet been put into force is the Companies (Residentdal Addresses and Identification
Numbers) Regulation. This regulation deals with the disclosure of details of the
residential addresses and full identification or passport numbers of directors or
other officers (“protected information”). This regulation was carved out from other
regulations and, at the time of this Edition, still has not been put into effect.
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Cap.622: Subsidiary Legislation

Division 7 of Part 2! of the Ordinance, as originally proposed, was to provide
protection of personal data of the ditectors and company secretaries to a certain

extent.

This restriction on the use of personal data for office holders under this
Ordinance (as otiginally proposed) stated that:

(i) Protected information is not available at the Register to the public;

(i) The only information available is the correspondence addresses and
some parts of the identity numbers of the directors and the company
secretaries;

(i) As for the existing personal data information currently on the Registrar,
a current or former director, reserve director or company secretary
of a company may apply to the Registrar and paying a fee to have a
correspondence address substituted for their residential address (section
49 of the Companies Ordinance); and

(iv) Any person can apply to have part of their identity number masked.

Contrerv 1 tews

Th:= abave proposed regime however attracted heated debates and arguments
ovel issues concerning the protection of privacy, freedom of press, investigative
journalism and hindrance of civil process (such as service of documents).

Shelving the regime

To stem the tide of ctiticism and to aveid any further delay with the enactment
of the Ordinance (Cap. 622), the Administration announced in late March 2013
that they were shelving those controversial provisions and the Companies (Residential
Addresses and Identification Nambers) Regwlation will be put on hold for the time being.?
This legislation continues to be shelved as of #ir date.

List of Subsidiary Legislation enacted

The 12 pieces of subsidiary legislation, which provide for the relevant technical
and procedural matters for the implementation of the Ordinance are as follows:

Cap. 622A: Companies (Words and Expressions in Company Names) Order

Cap. 622B: Companies (Disclosure of Company Name and Liability Status)
Regulation

Cap. 622C: Companies (Accounting Standards (Prescribed Body)) Regulation

For details of the Division 7 of Part 2, please refer to Vol 1 of this publication,
See New Arrangement for the Tnspection of Personal Information on the Companies Register under the
new Companies Ordinance issued by Financial Services and the Treasuty Bureau on 28 March 2013,
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Cap. 622D: Companies (Ditectors’ Report) Regulation (Cap. 622D)

Cap. 622E: Companies {Summary Financial Reports) Regulation (Cap. 622H)

Cap. 622F: Companies (Revision of Financial Statements and Reports)
Regulation

Cap. 622G: Companies (Disclosure of Information about Benefits of
Directors) Regulation

Cap. 622H: Companies (Model Articles) Notice

Cap. 6221: Company Records (Inspection and Provision of Copies)
Reguladon

Cap. 622]: Companies (Nen-Hong Kong Companies) Regulaton
Cap. 622K: Companies (Fees) Regulation

Cap. 6221: Companies (Unfair Prejudice Petitions) Proceedings Rules

Summary of the Subsidiary Legislation enacted under
the Companies Ordinance

On company names
Conmpanies (Words and Focpressions in Company Names) Order (Cap. 622.4 )

This order was made:

) by the Financial Secretary;

(i) under section 101 of the Companies Ordinance;
(i) for the use of secdon 100(2)(b); and
(iv) was placed in the gazette on 1 February 2013,

Prior approval of the Registrar is required if a company proposes to register
a name containing words er expressions stated in this order. This order came

into operation upon the commencement of section 101 of the Companies
Ordinance (3 March 201 4).

Section 100(2)(b) of the Ordinance retained an existing arrangement under which
approval has to be sought from the Registrar of Companies should a company
wish to tegister a name containing certain words or expressions as specified
in the subsidiary legislation. Cap. 622A sets out the updated list of words and
expressions by which a company is allowed to choose from. This list basically
follows the list from that of the (former) Companies (Specification of Names)
Order (Cap. 32E) (which was repealed on commencement of this Ordinance)

1 L , N

Ffrm

I

Cap.622: Subsidiary Legeslation

bt with the addition of the words “levy” anq “toutism boatld” to gljmrd against
the registration of a company name which gives Peop]e thc? HOpession thatdtl"llc
company in question is responsible for the collection of levies or is connected in
some way with the Hong Kong Tourism Board.

Note that with this tpdated list in the Ordinance, several words and expressions
in the (former) Cap. 32 were not retained as they were e#her duplicative or no

longer tequired.

Companies (Disclosure of Comparny Name and 1iability Status) Regulation (Cap. 622B)

Section 659 of the Ordinance empowers the Financial Secretary to make
regulations requiring a company to display, state or provide prescribed
information in relation to disclosure of a company’s name and registered
office.

Cap. 622B wis made pursuant to sections 659 and 660 of thc? Ordinance and
was placad in the gazette on 1 February 2013. Tb]s regulation sets out the
requircment for a company to display its name at its office, correspondence
and astuments, This regulation came into operation upon the same date as
when sections 659 and 660 of the Ordinance came into operation (3 March
2014).

Note that sections 93 and 94 of the predecessor CO stipulated and statlcd the
requirements concerning the display and disclosure of a com‘pany’s regls‘terfed
name at the companys offices. Cap. 622B, while re-enacting the majority
of existing requitements, also introduced the following changes to these

requirements:

(a) the requirement for the company to paint or affix its name .outside of
its office is replaced by the requirement for the name to be diSp.la.yCd at
the office and so positioned that it can be easily seen by any visitor to
the office; .

(b) exceptons in certain circumstances undet which the rc.qulrement.to
display the name of the company concerned may be dispensed w%th
after taking into account the usual practices of company service
providers and liquidators; . .

(¢) provisions added to accommodate the use of electronic devices f?r
the display of company names at a locaton shared by more than six
companies which takes into consideration that a location may serve as
the registered offices of multiple companies; and

(d) the obligation to state the company’s registered name (and the
liability status whete applicable) in all communicaton documents and
transaction instruments.
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On accounts and audit

Companies (Accounting Siandards (Prescribed Body)) Regulation (Cap. 622C)

Section 380 of the Ordinance stipulates that the financial statements of a
company must comply with the applicable statements of standard accounting
practices issued ot specified by a body prescribed by subsidiary legislation.

The Companies (Accounting Standards (Prescribed Body)) Regulation (Cap.622C):

(i) was made by the Financial Sectetary pursuant to section 452(1) of the
Ozdinance;

(@) took effect wpon the commencement of section 452(1) of the
Ordinanee; and

(i) prescribes that the Hong Kong Institute of Certified Public Accountants
will the body for issue or specification of the accounting practice.

Companies (Directors’ Report) Regulation (Cap. 622D)

The Ordinance requires that a directors’ tepott, which is required to be prepared
in accordance with section 388 of this Ordinance must be attached to the
company’s statement of financial position. As with the predecessor CO, the
Ordinance and this regulation continues the tequirement that director’s must
prepare the directors’ report for laying before a company in its general meeting.
Cap. 622D re-enacts certain requirements from the predecessor CO concerning
the contents of a directors’ report with modifications to align with the provisions
and definitions contained in the Ordinance. This new term of “statement of
financial position” was known as balance sheet in the predecessor CO.

The directors’ report st now include matters relating to:

@)  company’s principal activities,
() matters relating to issued shares,
(i) details about management contracts, and

(iv) arrangements and other contracts involving direcrors ™ interests or
benefits, donations etc.

Also note that to enhance the transparency of corporate governance, the
Ordinance expanded the scope of disclosure to require the inclusion of:

(8) information on equity-linked agreements entered into by a company;
and

(b) 2 summary of reasons for resignation or refusal to stand for re-election
given by a director if such reasons are: (i) given in a wtitten notce; and
{ii) related to the affaits of the company. This requirement does not
apply to companies that prepare simplified repotts.

1 ] 1 FERIRERIGaOT

Cap.622: Subsidiary Legislation

As regards the disclosure of contracts of signiﬁ.cance.and Wh‘ich may have .a
bearing on the business of the company and in which a.chr-ector (apd his
connected entty in the case of public company) has material interest in, the
scope of application has been expanded to cover transactions and arrangements
in line with Part 11 of the Ordinance.

The Financial Secretary made Cap. 622D pursuant to section 452(3) of the
Ordinance for contents and information required to be provided in th? ditectors’
report, This regulation took effect upon the commencement of section 452 of
this Ordinance.

Companies (Sunmary Financial Reports) Regulation (Cap. 622E)

Under the Ordinance, a company #e# falling within the reporting exemption for
the financial year may prepare summary financial reports to its shareholders 7

Pplace of the full cet of financial statements documents.

The Orcinzrice expanded and modified the existing arrangement for eligible
comraties to prepare financial reports in summary form. Cap. 622E sets out
the tequirements on the forms and contents of a summary financial report as
=2l as the relevant notifications, This new regulation basically follows those
requirements of the (former) Companies (Summary Financial Reports of Listed
Companies) Regulation (Cap. 32M), which was repealed upon the commencemer.lt
of this Ordinance. Necessary modifications were made to the wording of this
Cap. 622E to reflect the new arrangements in relation to summary financial
reports contained in sections 437 to 446 of the Ordinance.

The Financial Secretary made Cap. 622E pursuant to sections 452(4) and 452(5)
of the Ordinance. This regulaton:

(i) took effect upon the commencement of section 452 of the Companies
Ordinance (3 March 2014); and

(i) prescribes the forms and contents of: (i) summary financial report;
and (ii) notification for secking member’s intent on receiving summary

financial report.
Companies (Revision of Vinancial Siatements and Reports) Regulation (Cap. 622F)

Section 449 of this Ordinance provides that a company may voluntarily revise its
financial statements and make necessary consequental revisions to the summary
financial reports and the ditectors” reports.

Section 141E of the predecessor CO provided that the directots of a company
may voluntarily revise its accounts (and make necessary consequential revisions
to -the summa‘ry financial report and the directors’ report) after the accounts
have been provided to its members. The detailed requirements concerning the
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revised documents, the manner in which the provisions in the predecessor CO
apply to the revised documents and the relevant offences as ptescribed in the
(former) Companies (Revision of Aceounts and Reports) Regulation (Cap, 32N)
followed the general principle that the obligations and arrangements concerning
the original documents also apply to the revised documents.

Section 449 of the Ordinance re-stated this provision and allows for the voluntary
revision of financial statements is premised on the same basis,

Cap. 622F now basically re-states and re-enacts the former Cap.32N with
the necessary modifications to align this tegulation in accordance with the
tequirements and arrangements with the provisions on accounts and audit as
stated in Part 9 of the Ordinance.

This Cap 622F, as so amended now, took effect upon the commencement of
section 450 of the Ordinance (3 March 2014).

Cormparnies (Disclosure of Information about Benefits of Directors) Regulation (Cap. 622G )

Section 383 of the Ordinance requires that the information concerning benefits
of directors, ¢g. emoluments and retirement benefits, must be stated in the notes
to financial statements.

Section 383 of this Ordinance basically re-stated sections 161 and 161B of the
predecessor CO which required the disclosure of information in the company’s
accounts as tegards to payments relating to a director’s services (namely
emoluments, pensions and compensation for termination) and dealings in
favour of directors (namely loans, quasi-loans and credit transactions as well as
guarantees enteted into and security provided in relation to such dealings).

Cap. 622G re-stated and consolidated the above detailed disclosure requircnients.
Some modifications and refinements have been made in this regulation; which
includes:

(2) the scope of emoluments is clarified to include bonuses and the sumns
paid to a person*for accepting office as a directos;

(b) the disclosure requitements applicable to non-cash benefits are
expanded to require an indication of the nature of such benefits;

(¢)  the references to “pensions” are replaced by references to “retirement
benefits” to more adequately reflect the intention of the disclosure
regime; and

(d) in accordance with section 3B of the Ordinance, a new
tequirement introduced mandates for the disclosure of information on
the consideration provided to any third party for making available a
director’s services.

Cup.622: Subsidiary Legislation

In this regards, the Financial Secretary has, pursuant to sections 451 and 452 of
this Ordinance, cteated this Cap. 622G which took effect upon the commencement of
section 452 of this Ordinance (3 March 2014).

Model Articles samples
Companies (Model Ardicies) Notice (Cap. 622H)

Companies incorporated in Hong Kong ate now required to hatve arti(‘jles of
association for regulation of their internal management, This Ordmar.lce
empowered the Financial Sectetary to prescribe model articles for cc?mparues.
A company may adopt any or all of the provisions of t.:he model' articles h.f:i‘(:
in Cap. 622H as its articles. This Companies (Model Arricles) Notjce regulation
took effect upon the commencement of section 78 of the Ordinance (3 March

2014).

Cap. 622H riescribes the following three sets of model artcles as fully set out

in this regul.son as such:

4. public companies limited by shares (Schedule 1 of the No.tlce);
(& private companies limited by shares (Schedule 2 of the Notice); and
(i) companies limited by guarantee (Schedule 3 of the Notice).

Nate that as compared to the standatrd articles provided under the predecessor
CO, the improvements and revisions to the model articles under this Cap. 622H

inclade:

(a) in respect of decision-making by directors, the model articles con.tain
additional clauses to provide for the procedures for written resolutons
and the appointment and removal of alternate direcror;

(b) in respect of the proceedings of general meetings, an article is added
to expressly state the rights of directors and non-members to attend
and speak at general meetings whereas the atticles relating to the effect,
validity and the delivery of relevant notices for proxies are elaborated;
and

(c) for matters relating to share capital, the rules relating to fotfeiture of
partly-paid shares are set out in greater detail and an article is added
to deal with surrender of shares in lieu of enforcement of a call for
payment. Amendments are also made to reflect the greater flexibility
resulting from migration to no-par shares in the Ordinance.

Apart from the above listed revisions, most of the articles were re-worded and
revised to enhance the readability and user-friendliness of the model articles
by re-organising the articles, presenting them in shorter paragraphs where
practicable and adding headings for each article.
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Furthermore, there are no model articles for unlimited companies as this type of
company is relatively rare and often has very specific needs that do not justify a
standardized approach.

On company records
Company Records (Inspection and Provision of Copies) Regulation (Cap. 6221)

The Ordinance now provides for the inspection of certain records required
to be kept by companies. This Cap. 6221, which was made by the Financial
Sectetary under sections 356 and 657 of the Ordinance, provides for the detailed
arrangements and procedures concerning company records kept by a company
in respect of:

* the place for keeping of records;
* the inspection of records -

(a) Including:
(i) The manner of making a request for inspection of records;
(i) The fee payable fot an inspection; and

(i) The obligations of companies to make available company
records for inspection during business hours and to permit
a copy of company records to be made in the course of
inspection.

(b) Also empowers the Court to make certain orders relating to the
inspection of company records;
and

* the provision of copies of records, which includes:

(&) The obligation of companies to provide copies of company records
within five business days upon receipt of the request or payment of
the prescribed fees for the copies (whichever is theiaies); and

(b) TItalso prescribes the fee payable for a copy of company records
and empowers the Court to make certain orders relating to the
provision of a copy of company records.

This Ordinance provides that certain company records (such as registers and
minutes of general meetings) may be kept at a place prescribed by this Company
Records (Inspection and Provision of Copies) Regulation s#erthan its registered
office and be subject to inspection in accordance with the Regulation. The
regulation provides that in such cases, the records concerned may be kept
anywhere in Hong Kong, The records must also be made available for inspection
by those eligible to make the inspection, whereas the person inspecting the
records may make copies of the records concerned.
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For certain types of records such as: (j) registers of members; and (i) minutes of
general meetings, the Ordinance also provides that an eligible person may request
such copies of the records in accordance with this regulation. These requests
must be entertained within 10 business days by the company. Furthermore,
the charge for the copies cannot exceed an amount calculated according to the
aumber of entries (in the case of a register) or otherwise the number of pages
as prescribed in this regulation,

Non-Hong Kong Companies
Companies (Nor-Hong Kang Companies) Regulation (Cap. 622])

Non-Hong Kong companies (ie. companies incorporated in a place outside
Hong Kong that have established a place of business in Hong Kong) are now
exclusively referred to in Part 16 of this Ordinance. Part 16 deals with matters
relating to nop hang Kong companies whereas the procedutes and the detailed
requiremen’s ‘.cluding the: (i) documents to be delivered upon the registration
of non-Hong Kong companies; (i) the furnishing of supporting documents
or ceitifizd translation; and (i) the delivery of annual returns ate presctibed by
subeidiary legislatdon. This Cap. 622] basically restates the existing requirements
ad arrangements in respect of these matters in Part 16 of the Ordinance.

Non-Hong Kong companies are required to apply for registration within one
month of its establishment of a place of business in Hong Kong, In addition,
they must deliver to the Companies Registry certified copies of their:

(i) certificate of incorporation;
(i) constitution;
(iify latest accounts; and as well as
(iv) annual returns.

This Companies (Non-Hong Kong Companies) Regulation (Cap. 622]),
which was made by the Finandial Secretary under sections 804 and 805 of the
Ordinance, basically re-states the requirements and arrangements (with minor
changes where appropriate) applicable to non-Hong Kong companies under
former Part X1 of the predecessor CO.

Fees payable to the Companies Registry

Companies (Fees) Regulation (Cap. 622K)

Cap. 622K sets out the fees payable to the Companies Registry for its vatious
functions or services and restates the existing fees set out in the Eighth Schedule
to the predecessor CO. The predecessor CO provided for an escalating scale to
the annual registration fee for late filing of annual returns by companies limited by

11
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(iif) separate meetings of the holders of any class of shares
or of debentures of the company; or

(b) the exercise of their powers and the discharge of their
responsibilities in relation to the company.

Division 4 Alternate Directors

30. Appointment and removal of alternates

(1) A director (appointor) may appoint as an alternate any other
director, or any other person approved by resolution of the directors.

(2) An alternate may exercise the powers and carry out the
responsibilities of the alternate’s appointor, in relation to the taking of
decisions by the directors in the absence of the alternate’s appointor.

(3) An appointment or removal of an alternate by the alternate’s
appointor must be effected—
(a) by notice to the company; or
(b) in any other manner approved by the directors.

(4) The notice must be authenticated by the appointor.

(5) The notice must—
(a) identify the proposed alternate; and
(b) if 1t is a notice of appointment, contain a statement
authenticated by the proposed alternate indicating the
proposed alternate’s willingness to act as the alternate of G2
appointor.

(6) If an alternate is removed by resolution of the direciers, the
company must as soon as practicable give notice of the rernoval to the
alternate’s appointor.

31. Rights and résponsibilities of alternate directors

(1) An alternate director has the same rights as the alternate’s
appointor in relation to any decision taken by the directors under
article 6.

(2) Unless these articles specify otherwise, alternate directors—
(a) are deemed for all purposes to be directors;
(b) are liable for their own acts and omissions;
(c) are subject to the same restrictions as their appointors; and
(d) are deemed to be agents of or for their appointors.
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(3) Subject to article 15(3), a person who is an alternate director but
not a director—

(a) may be counted as participating for determining whether a
quorum is participating (but only if that person’s appointor is
not participating); and

(b) may sign a written reselution (but only if it is not signed or
to be signed by that person’s appointor).

(4) An alternate director must not be counted or regarded as more
than one director for determining whether—
(a) a quorum is participating; or
(b) a directors’ written resolution is adopted.
(5) An alternate director is not entitled to receive any remuneration
from the company for serving as an alternate director.

(6) But flicalternate’s appointor may, by notice in writing made to the
company, <iwect that any part of the appointor’s remuneration be paid to
the alternaic.

1) yermination of alternate directorship

(1) An alternate director’s appointment as an alternate terminates—

(a) if'the alternate’s appointor revokes the appointment by no-
tice to the company in writing specifying when it is to
terminate;

(b) on the occurrence in relation to the alternate of any event
which, if it occurred in relation to the alternate’s appointor,
would result in the termination of the appointor’s appointment
as a director;

(c) on the death of the alternate’s appointor; or

(d) when the alternates appointor’s appointment as a director
terminates.

(2) Paragraph (1)(d) does not apply if the appointor is reappointed
after having retired by rotation at a general meeting or is regarded as
having been reappointed as a director at the same general meeting, and in
such a case, the alternate director’s appointment as an alternate continues
after the reappointment.

(3) If the alternate was not a director when appointed as an alternate,
the alternate’s appointment as an alternate terminates if—
(a) the approval under article 30(1) is withdrawn or revoked; or
(b) the company by an ordinary resolution passed at a general
meeting terminates the appointment.
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Division 5 Managing Directors

33. Appointment of managing directors and termination of
appointment

(1) The directors may—

(a) from time to time appoint one or more of themselves to the
office of managing director for a period and on terms they
think fit; and

(b) subject to the terms of an agreement entered into in any
particular case, revoke the appointment.

(2) A director appointed to the office of managing director is not,
while holding the office, subject to retirement by rotation under article 24,
While holding the office, the director must also not be taken into account
in determining the rotation of retirement of directors under that article,

(3) The appointment as a managing director is automatically
terminated if the managing director ceases to be a director for any reason,

(4) The directors may determine a managing director’s
remuneration, whether by way of salary, commission or participation in
profits, or a combination of them.

34. Powers of managing directors

(1) The directors may entrust to and confer on a managing director
any of the powers exercisable by them on terms and conditions and with
restrictions they think fit, either collaterally with or to the exclusicn oi
their own powers.

(2) The directors may from time to time revoke, withdraw, alter or
vary all or any of those powers.

Division 6 * Directors’ Indemnity and Insurance

35. Indemnity

(1) A director or former director of the company may be
indemnified out of the company’s assets against any liability incurred by
the director to a person other than the company or an associated company
of the company in connection with any negligence, default, breach of duty
or breach of trust in relation to the company or associated company (as the
case may be).

(2) Paragraph (1) only applies if the indemnity does not cover—
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(a) any liability of the director to pay—
(i) a fine imposed in criminal proceedings; or

(i1} asum payable by way of a penalty in respect of non-com-
pliance with any requirement of a regulatory nature; or

(b) any liability incurred by the director—
(i) in defending criminal proceedings in which the
director 1s convicted;

(ii) in defending civil proceedings brought by the
company, or an associated company of the company,
in which judgment is given against the director;

(iii) in defending civil proceedings brought on behalf
of the company by a member of the company or of
an associated company of the company, in which
judgment is given against the director;

(i~) . in defending civil proceedings brought on behalf of
an associated company of the company by a member
of the associated company or by a member of an as-
sociated company of the associated company, in which
judgment is given against the director; or

(v) in connection with an application for relief under
section 903 or 904 of the Ordinance in which the
Court refuses to grant the director relief,

(3) A reference in paragraph (2)(b) to a conviction, judgment or
refusal of relief is a reference to the final decision in the proceedings.

(4) For the purposes of paragraph (3), a conviction, judgment or
refusal of relief—
(a) ifnot appealed against, becomes final at the end of the period
for bringing an appeal; or
(b) if appealed against, becomes final when the appeal, or any
further appeal, is disposed of.

(5) For the purposes of paragraph (4)(b), an appeal is disposed of if —
(a) it is determined, and the period for bringing any further
appeal has ended; or
(b) itis abandoned or otherwise ceases to have effect.

36. Insurance

The directors may decide to purchase and maintain insurance, at the
expense of the company, for a director of the company, or a director of an
associated company of the company, against—

(a) any liability to any person attaching to the director in
connection with any negligence, default, breach of duty or
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breach of trust (except for fraud) in relation to the company
or associated company (as the case may be); or

(b) any liability incurred by the director in defending any
proceedings (whether civil or criminal) taken against the
director for any negligence, default, breach of duty or breach
of trust (including fraud) in relation to the company or
associated company (as the case may be).

Division 7 Company Secretary

37. Appointment and removal of company secretary

(1) The directors may appoint a company secretary for a term, at a
remuneration and on conditions they think fit.

(2) The directors may remove a company secretary appointed by
them.

PART 3
DEcision-TAKING BY MEMBERS

Division 1 Organization of General Meeting

38. General meetings

(1) Subject to sections 611, 612 and 613 of the Ordinance, the com-
pany must, in respect of each financial year of the company. :o)d a general
meeling as its annual general meeting in accordance with section 610 of
the Ordinance.

(2) The directors may, if they think fit, call a general meeting.

(3) If the directors are required to call a general meeting under section
566 of the Ordinance, they must call it in accordance with section 567 of the
Ordinance.

(4) If the directors do not call a general meeting in accordance with
section 567 of the Ordinance, the members who requested the meeting,
or any of them representing more than one half of the total voting rights
of all of them, may themselves call a general meeting in accordance with
section 568 of the Ordinance.
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30, Notice of general meetings

(1) An annual general meeting must be called by notice of at least
21 days in writing.

(2) A general meeting other than an annual general meeting must be
called by notice of at least 14 days in writing.

(3) The notice is exclusive of—
(a) the day on which it is served or deemed to be served; and
(b) the day for which it is given.

(4) The notice must—

(a) specify the date and time of the meeting;

(b) specify the place of the meeting (and if the meeting is to be
held in 2 or more places, the principal place of the meeting
and the other place or places of the meeting);

(c) “state the general nature of the business to be dealt with at the
neeting;

(ay for a notice calling an annual general meeting, state that the
meeting is an annual general meeting;

(e) if aresolution (whether or not a special resolution) is intend-
ed to be moved at the meeting—

(i) include notice of the resolution; and

(ii) include or be accompanied by a statement contain-
ing any information or explanation that is reasonably
necessary to indicate the purpose of the resolution;

(f) ifaspecial resolution is intended to be moved at the meeting,
specify the intention and include the text of the special
resolution; and

(g) contain a statement specifying a member’s right to appoint a
proxy under section 596(1) and (3) of the Ordinance.

(5) Paragraph (4)(e) does not apply in relation to a resolution of which—
(a) notice has been included in the notice of the meeting under
section 567(3) or 568(2) of the Ordinance; or
(b) notice has been given under section 615 of the Ordinance.

(6) Despite the fact that a general meeting is called by shorter notice
than that specified in this article, it is regarded as having been duly called
if it is so agreed—

(2) foran annual general meeting, by all the members entitled to
attend and vote at the meeting; and

(b) in any other case, by a majority in number of the members
entitled to attend and vote at the meeting, being a majority
together representing at least 95% of the total voting rights
at the meeting of all the members.
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40. Persons entitled to receive notice of general meetings

(1) Notice of a general meeting must be given to—
(a) every member; and
(b) every director.

(2) In paragraph (1), the reference to a member includes g
transmittee, if the company has been notified of the transmittee’s entitle-
ment to a share.

(3) If notice of a general meeting or any other document relating to
the meeting is required to be given to a member, the company must give a
copy of it to its auditor (if more than one auditor, to everyone of them) at
the same time as the notice or the other document is given to the member.

41. Accidental omission to give notice of general meetings

Any accidental omission to give notice of a general meeting to, or
any non-receipt of notice of a general meeting by, any person entitled to
receive notice does not invalidate the proceedings at the meeting.

42. Attendance and speaking at general meetings

(1) A person is able to exercise the right to speak at a general meeting
when the person is in a position to communicate to all those attending the
meeting, during the meeting, any information or opinions that the person
has on the business of the meeting.

(2) A person is able to exercise the right to vote at a general megting
when—
(a) the person is able to vote, during the meeting, on iesolutions
put to the vote at the meeting; and
(b) the person’s vote can be taken into accouni i-determining
whether or not those resolutions are passed at the same
time as“the votes of all the other persons attending the
meeting.

(3) The directors may make whatever arrangements they consider
appropriate to enable those attending a general meeting to exercise their
rights to speak or vote at it.

(4) In determining attendance at a general meeting, it is immaterial
whether any 2 or more members attending it are in the same place as each
other.

(5) Two or more persons who are not in the same place as each other
attend a general meeting if their circumstances are such that if they have
rights to speak and vote at the meeting, they are able to exercise them.
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43. Quorum for general meetings

(1) Two members present in person or by proxy constitute a quorum
ata general meeting.

(2) No business other than the appointment of the chairperson of th.e
meeting is to be transacted at a general meeting if the persons attending it
do not constitute a quorum.

44. Chairing general meetings

(1) If the chairperson (if any) of the board of directors is present at
a general meeting and is willing to preside as chairperson at the meeting,
the meeting is to be presided over by him or her.

(2) The directors present at a general meeting must elect one of them-
selves to be.the chairperson if—

(a)here is no chairperson of the board of directors;

(h) the chairperson is not present within 15 minutes after the
time appointed for holding the meeting;

(c) the chairperson is unwilling to act; or

(d) the chairperson has given notice to the company of the inten-
tion not to attend the meeting.

(3) The members present at a general meeting must elect one of
themselves to be the chairperson if—
(a) no director is willing to act as chairperson; or
(b) no director is present within 15 minutes after the time
appointed for holding the meeting.

(4) A proxy may be elected to be the chairperson of a general meeting
by a resolution of the company passed at the meeting.

45. Attendance and speaking by non-members

(1) Directors may attend and speak at general meetings, whether or
not they are members of the company.

(2) The chairperson of a general meeting may permit other persons to
attend and speak at a general meeting even though they are not—
(a) members of the company; or
(b) otherwise entitled to exercise the rights of members in
relation to general meetings.

46. Adjournment

(1) If a quorum is not present within half an hour from the time
appointed for holding a general meeting, the meeting must—
(a) ifcalled on the request of members, be dissolved; or
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