civ TABLE OF RULES AND REGULATIONS
0062, Selt. 1, PLIL Para. TE2) oo sovvesvesssis 5siiiusn s rmsnn mmssrmmanessmmens 10.052 CHAPTER 1
0.62, Sch.1, PLIL PATE.T(3) «eveveromrereeteemeeeseeeeeeeoeeeeooe 10.052
0.62, Sch.1, PLIT, para.7(4) .ooeeeeeiie et 10.052
062, SCh.2 oo 10.047 DIRECTORS
B 12.015
102 o 4.027 Authored and Updated by Dr. Stefan Lo
QAOTED ociiisamsnsssissmassumosss v e s a8 e m e e 12.038 PaRA.
OIOBED) crvemsnsorrorsmmmms S s srsnssmmms s st o e 1. Effect of Winding-Up and Receiverships on Directors ........c.oocoooinnns 1.001
ApPp.A, Form 10 ..o 1.085 - e . 1.015
ADPPA, FOII 15 oo 1.085 [ il sty @ TUBROS v s commmsosesmmanss o 1.059
APpACFOrmM 84 L 10.103 III. Criminal Liability of DIrectors .........ccooiiiii e .
Unfair Prejudice Rule IV, Disqualification of DITeCtors . ......ovveriiiiiiiiiiiiiiiiinii e 1.065
Lo (<) TS 4.029
I T 4.029
127, S 4.029
T O e 4.035
E23A oo et 4.031
24 oottt ettt 4,032
T 4.031
B0, sormu e R S S T T e e 5 st 4.036
2 . -~ L 4.035
T29 oot eteert et et n e s et emt e s e 4.034 8
L300 1 e 4.033, 4.037 )
o0 O O 4.02%
2 VT — S 4036
R R T TR r e T T T T T S S EEEBECEERRERstRR RN LR E e

[ F R RN R R R R e R RN R R R EEEEE T s o



I. EFFECT OF WINDING-UP AND RECEIVERSHIPS
ON DIRECTORS

Compulsory, Winding-Up

Powers of Directors

General

The presentation of a petition for the winding-up of the company by the court does not 1.001
in itself affect the powers or position of the directors who may continue to operate the
business of the company.' However, the directors would need to ensure that they donot
engage in fraudulent trading,” and in addition, should be aware that if a winding-up
order is made, any disposition of the company’s property and any alteration in the status
of the members of the company after the date of the petition would be void unless
validated by.the court.’ Where a provisional liquidator is appointed before the hearing
of the pefition, the directors’ powers would cease.” The board has some residuary
powezs though, such as opposing the petition on behalf of the company or in appealing
against the order for the appointment of the provisional liquidator.” The scope of the
baccd’s residuary powers can generally be tested by considering whether the power
the board is said to have lost is onc which can be said to have been assumed by the
liquidator; if it has not been assumed, then the board would still retain the powcr.6 In
addition, there may be some powers which can be exercised by both the provisional
liquidator and the directors, such as the right of inspection of the company’s accounting
records under the Companies Ordinance (Cap.622), s.374(1)(b). In Re Gold Pleasure
Industrial Co Ltd,” the court held that there is no inconsistency for both the directors
and provisional liquidators to exercise this right of inspection, so long as the directors
do not exercise the right in such a way as to jeopardise or adversely affect the
provisional liquidators® functions. Where a provisional liquidator had not been ap-
pointed before the winding-up order, the directors’ management powers and control

over the company would cease upon the making of the winding-up order whereupon the
Official Receiver becomes the provisional liquidator in accordance with the Compa-
nies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), s.l 94§

Re Oriental Bank Corp, ex p Guillemin (1884) 28 Ch D 634; Mersey Steel and fron Co v Naylor Benzon & Co (1882)
9 QBD 648.

Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32), 5.275.

Cap.32, s5.182 and 184.

Re Oriental Bank Corp, ex p Guillemin (1884) 28 Ch D 634; Fowler v Broads Patent Night Light Co [1893] 1 Ch
724; Gosling v Gaskell [1897] AC 575; Re Mawcon Lid [1969] 1 All ER 188, at 192, [1969] 1 WLR 78, at 82: Re
Union Accident Insurance Co Lid [1972] L ALLER 1105, at 1113, [1972] 1 WLR 640, [1972] 1 Lloyd’s Rep 297, per
Plowman J.

Re Perak Pioneer Ltd (No 3) [1984] HKC 505; Re Union Accident Insurance Co Ltd [1972] 1 AILER 1105, at 1113,
[1972] 1 WLR 640, [1972] 1 Lloyd’s Rep 297, per Plowman J.

" Re Union Accident Insurance Co Ltd [1972] T AILER 1105, at 1113, [1972] 1 WLR 640, [1972] | Lloyd’s Rep 297,
per Plowman J.

[2006] 4 HKC 398. On the dircctors’ rights of inspection generally, sce also Re Alvarez & Marsal Asia Ltd [2009]
4 HKLRD 727: Re Fook Lam Moon Restaurant Lid [2011] | HKLRD 964; Lam Sit King v Chungshan Commercial
Assoctation Hong Kong [2011] 3 HKLRD 323.

Madrid Bank v Bavley (1866) LR 2 QB 37, at 40; Re Oriental Infand Steam Co (1874) 9 Ch App 557, at 560; Re
FEbsworth & Tidy’s Contract (1889) 42 Ch D 23, at 43; Fowler v Broads Patent Night Light Co [1893] | Ch 724;
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DIRECTORS

However, the directors could act for the company to appeal the winding-up order.” A
director might also be appointed as a special manager with such powers as determined

by the court on application by the Official Receiver where the Official Receiver is
liquidator of the company.'°

Effect of Acting Ouatside of Powers

Where the directors act outside of their powers, the act will not be binding on the
company.'' There may be a possibility that a third party who deals with the company
without knowledge of the appointment of the provisional liquidator or the winding-up
could rely on the directors” ostensible authority,'* although ostensible authority would
not be applicable where notice of the order for the appointment of the provisional
liquidator or for the winding-up has been advertised in accordance with Companics

(Winding-Up) Rules (Cap.32H), r 36." The liquidator could, however, adopt and ratify
the acts of the directors.™

Directors Engaged as Employees

Employees are dismissed from the date of publication of the order for winding-up, and
accordingly a director employed under a service contract'® would be dismissed from his
position as employee'® and may claim in the winding-up for any entitlements due in
such capacity as employee.'” As to the rights of such directors to claim compensation
for termination of their engagement as employees, see para.1.008 below. The liquidator
may however allow the employment of some or all the company’s employees to
continue if the liquidator carries on the business of the company.'®

Whether Directors Cease to Hold Office

Although the directors may lose their powers and executive directors are dismissed as
employees, it is not entirely clear whether the directors actually cease to holdoffice as
directors. There are indications in the English Court of Appeal decisinn of Measures

Measure Bros Lid v Measures [1910] 2 Ch 248: Re Farrow’s Bank Lid [192172 Ch 164, at 174; Re Mawcon Lid

[1969] 1 AILER 188: [1969] | WLR 78: Re dénion Accident Insurance Co Ltd [1972] LAILER 1105;[1972] 1 WLR

640; [1972] 1 Lloyd’s Rep 297.

Re Diamond Fuel Co (1879) 13 Ch D 400, at 404-405: Re Union Accident Insurance Co Lid [1972] 1 WLR 640;

Re Reprographic Exports (Euromat) Lid (1978) 122 SJ 400,

"W Cap 32, 5.216.

Bolognesis Case (1870) 5 Ch App 567.

Cf. Re a company (No 006341 of 1992), ex p B Ltd [1994] 1 BCLC 225, at 230,

Re Mawcon Lid [1969] 1 All ER 188: [1969] 1 WLR 78.

Re Maweon Lid [1969] 1 AILER 188; [1969] 1 WLR 78.

Sce Re Beeton & Co Lid[1913]2 Ch 279.

Re General Rolling Stock Co (1866) LR 1 Eq 346 (advertisement of the winding-up order is to be treated as notice

by the liquidator of termination of the employment); Re Oriental Bank Corp, ex p Guillemin (1884) 28 Ch D 634;

Golsing v Gaskell [1897] AC 575, HL; Fowler v Commereial Timber Co [1930] 2 KB 1; Re Standard Salt & Alkali

Ltd [1934] SASR 168; Re Mawcon Lid [1969] 1 All ER 188, [1969] 1 WLR 78; Re Peck Winch & Tod Ltd (1979)

130 NLJ 116,

7 Re Beeron & Co L1 [1913] 2 Ch 279 (director who was also engaged as employee entitled to claim preferential
payments due to employees under Companies (Consolidation) Act 1908 5.209 (cf Cap.32 5.265)).

Re English Juint Stock Bank, ex p Harding (1867) 3 Eq 341; Re Herald Newspaper of Otago (1889) 7 NZLR 484:

Re Associated Dominions Assurance Society Ltd (1962) 109 CLR 516; Re Oriental Bank Corp (1886)32 Ch D 366;

Reid v Explosives Ltd (1887) 19 QBD 265,

©
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thers Ltd v Measures'® that the office of dirccto.r 15 vacated aut()‘maticalg upon tt;eo
E Ithough it does not appear that the decision actually turned on t at issue.
windlng'\lp:ﬂh howgever was accepted in a South African decision,”' and in addition,
iy appmfw‘ . have held that, following the appointment of the liguidator, thﬂe
o C%Bs‘[ under fiduciary duties so that they are free to purchase the company's
. ﬂr_e nothc liquidator.22 However, in the earlier case of Madrid B.cmi\.f Ltd v
propﬂrt}lg fEsolfnkbum J (with whom Shee I agreed) had held that on a winding-up,
E - I agirectors no longer have control over the management of tth company,
altho'ugh' Hﬁ mpanies legisiation required the directors to cease to be officers of the
e m't (Ci(;zcozdingly the directors in that case were required to answer interroga-
COI"_ﬂPa“Y;idn relevant sta.tutory provisions requiring “officers™ of a body corporate. to
& i atories in an action to which the body corporate is a party. Australian
i llntermgon rev}ewing the various English and overseas decisions, subsequentlly
e hd‘t]le’ 1\l;];ci ht of authority supports the view that the directors are not automati-
. c}vi" 1‘%0m office upon a winding-up, but simply have their powers sus-
“d re';l_ l:usz‘m[ Brick Co Pty Ltd v Falgat Constructions Pty Ltd, > Young J stated
e "‘:ia:iian cases do not ;')rocecd on the basis that the directors have ceased to
tha'tr’thf“lc’é and can be explained on the basis that, because the company 18 a_dequatcly
tc: t:;(;téd b;( an independent liquidator on a \a.rinding—up, itis 1.10t nef:cssiry;o 1r.rc1]pS ose c;ﬂ
1e directors all the usual fiduciary obligations wPen dealing with the liqui i r.th
;{cAus!ana’ v Deputy Commissioner of Taxation,”® French J_ had also h(:llg .t‘lziione)
legislative scheme (in relevant respects comparable tf’ the_llong lKon'g fg{l;n ©
requires nothing more than a cessation of the powers of the c.hra_c.:-tors onaw %ﬂdl_ gMP,
and further that the legislation, in allowing for a stay or termination of the wm mgtl fn
would be consistent with a mere suspension of power rather than an automatic vacati

19 [1910]2 Ch 248, See also MeAteer v Mullen [2008] NI Ch 12; Park Associated Developments Lid (in lig) v Kinnear
13] EWHC 3617 (Ch) at [2]. o - (
II'QI'(\JE Tgwe before the Court of Appeal was whether the company in liquidation could by :;\.)unr.hon cnf:l)rce a
. ins ir in cire ses where the employment of the dircctor ceased upon
straint of trade covenant against the director, in circumstances w : roctor @ y
:;;T\:l‘i:g—?lp Buckley LJ, in dissent, had held thal as the director vacated ofﬁc‘e upoen j-he w}lndmg up, Lhin.u;
i i irec Id be restrained from competing against the company tor
accordance with the contract, the director woul : ; St wpalpio . o
g i /ing vacation from office (see especially [1910] 2 Ch 248 at ). aj B :
seven-year period following vacation i : b ey
ing B ¢ - ratio of the majority was simply that the company woul !
against the company, but the ratio o . : i s A
it Wi i ¢ its si he bargain by continuing the employme :
because it was unable to perform its side of d : Ea K e
ity j ¢ i d S hether the director vacated office, but Kennedy
ajority judges, Cozens-Hardy MR did not comment on wi : . - e -
::153 ﬂztjthchdirector was displaced from his office. Whether the director actually ceased office wa_‘s n;)Bt ;ntlz::;e
though (as noted by Joyce T in the first instance decision in Measures Brothers v Aa’en.mrjs [1 9‘110311 Ch: ’ ﬂ?ﬂ lhé
i : is i b al judgments would not have depended on whel
and it appears that the analysis in the Court of Appea Judg , pended on t
winding{)ﬁp automatically led to the office of director being vacated or simply led to the director’s employmen
under the contract being automatically terminated.
Attorney General v Blumenthal [1961] 4 Sth Af LR 313. - o
Ra’j&;ifon Coal and Gypsum Co [1894] 27 NSR 305, which affirmed Chatam National Bank v McKeen (1895)
24 SCR 348; Holmstead v Annable (1914) 18 DLR 3.
(1866) LR 2 QB 37. . . - . ) —
' Austral Brick Ca Pty Ltdv Falgat Constructions Pty Lid (1990) 8ACLC 191 I., 2AC bR 76§, Lo]rdgiorlpzc»:z{)g —,—g.
Ltdv Green (199122 NSWLR 532 at 541-3; McAusland v Deputy Commissioner of Taxation (1994) ; i
12 ACSR 432. i .
% Austral Brick Co Pty Ltd v Falgat Constructions Pty Lid (1990) 8 ACLC ?01 1,2 ACSR ?_(‘36 at 168.¥ it whom
% MeAusland v Deputy Commissioner of Toxation (1994) 12 ACLC '{’8; IZACSR 432 at449. ‘(Jl.'lmmO\rN‘. it whom
Sheppard J agreed on this issue) decided the relevant issuc on a different basis, but was willing to assu
g
“suspension of powers” approach to be correct for the purpeses of that case.
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of office, as this militates against the unnecessary inconvenience of having to reappoint
the directors should the winding-up proceedings be stayed or terminated.

Assistance in the Liquidation and Examination of Directors

Assistance in the Liguidation

Upon a provisional liquidator being appointed or upon a winding-up order being made,
the directors must allow the provisional liquidator or liquidator to take custody and
control of all the property of the company.?” Directors or former directors, if required
by the provisional liquidator or liquidator, must within 28 days of the appointment of
the provisional liquidator or the date of the winding-up order (as the case may be)
submit to the provisional liquidator or liquidator a verified statement of the company’s
affairs in accordance with Cap.32, 5.190. Section 190 is amended by the Companies
(Winding-Up and Miscellaneous Provisions) (Amendment) Ordinance (14 of 2016)
such that, infer alia, for any director or former director who has not made a statement
of affairs, the provisional liquidator or liquidator may requirc the director or former
director to submit a “supplementary affidavit” stating that the person concurs in the
statement of affairs that had been submitted by the other directors or company
secretary.” The supplementary affidavit may be qualified, for example, to state that the
maker of the affidavit is not in agreement with the maker of the statement in respect of
some particular matter.?

After a winding-up order is made, the liquidator may order officers of the company
to deliver, convey, surrender or transfer any money, property or books and papers in
their hands to which the company is prima facie entitled > The directors may also ne>d
to attend on the Official Receiver, provisional liquidator or liquidator to answer
questions and to give information both before and after the submission of the stetement
of affairs.®! Where required, the directors might also be summoned befor= the court
under 5.221 of Cap.32 to be examined in relation to the promotion, fortiction, trade,
dealings, affairs or property of the company, or to produce any books 4nd papers in their
custody or power relating to the company.*” Failure to deliver the coinpany’s property
and books to the liquidator or for concealin g or providing falsc waformation about the
company may lead to criminal liability.*?

»

Public Examinations

Directors might also be required to be publicly examined before the court under 5,222
of Cap.32, where the Official Receiver or liquidator has made a report under 5.191(2)
stating that in his opinion the director has committed a fraud in the promotion or
formation of the company or in relation to the company since its formation. Tn addition,
under s.1681A, where the Official Receiver has made a report that in his opinion a

Cap.32,5.197.

Cap.32 5. 190(2A) (not commenced at the time ol writing).

Cap.32 5.190(2B) (not commenced at the time of writing).

The liquidator is delegated with the court’s power to require delivery of property under Cap.32, s.211; sec also
Cap.32, 5.226(c) and Companies (Winding-Up) Rules (Cap.32H), r 67.

Companies (Winding-Up) Rules (Cap.32H), rr 39(2) and 41.

Section 221 of Cap.32 is discussed in mare detail in Chapter 6.

Under Cap.32, 5s.271, 272.

Il"“"““lmlmlmlmlmlm]mlmnﬂ-ﬁim i e eons s,
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o case exists against a director that would rend.er him liable t‘o a disqua.lif i-
e or Part TVA,3 the court may, on application by the Official Receiver,
o rteud,before the court to be publicly examined as to the conduct

: - as to his conduct and dealings as a director.
i Of;:cfrr(igtrl?fz;lglsl(?;;panies (Winding-Up and Miscellaneous Provi-
L Comji];ent) Ordinance (14 of 2016), 5.222 of Cap.32 was repealed aqd
B 286A. Under the new 5.286A(1)(b),” the court may order a public
s . e is no report made by the Official Receiver or a liquidator

catio ]
require the director to a

examination even if ther
under 5.191(2).

Fiduciary Duties
Scope of Application of Duties: Effect of Winding-Up |
discussed above, it is not entirely clear whether directors va.cate ofﬂce upon a
A? ‘_SC‘L o1 ‘nerel’y have their powers suspended. However, even if the directors have
Wmdﬂf;gg Sffice. it is clear that the directors would not be subject to any dutie.v'. to act
Ez:}:?‘i;;; m the in;ercsds of the company or to actl for proper purposes or t()) ac.t with “(]:l;:
rae. siill and diligence, for the reason that the directors can no longer exgr‘?lse?po SEt.S
on bl:ha]f of the company. In addition, the directors mgy purcl?a.se the compang. :1 as_
frcA)m the liquidator without being subject to restrwtloqs arising from' ang i 1u'c1§1r1;y
duties.® But it is also clear that, whether or not the chrectors are t.r(:drte 35 1? di
vacated office, they would not be able to use 1nf0r1lna.t10n properly regarde Zs 1at ;
secrets belonging to the company, since such a restriction applies even ai;t;:r a ]:rBC t()l
has left office.”” Se, for example, in Measures Brothers Ltaf v Measures, Whme?, aj 211?
time when winding-up of the company was irnmigent, the dL.rcctor had made{.coples 0
lists of the company’s customers for later use in his own.busm.ess aftm.‘ the wmclmgc;up
order was made, Joyce J held that the director’s actions in takmg the lists amoun.tfe to
a breach of duty to the company and ordered the director to deliver back those lists to
39

E ?S];lgl??\ifr.mding-up cases, the courts have accepted that the corporate opportunity
doctrine still applies where a director has resigned f.'rom the company, where thc
resignation may fairly be said to have been prompted or infl Llfenced b}/ a w1.sh to ac.:t}]luljrc
for himself the opportunity sought by the company or where it was hu.; p051t1-0n wit 't he
company rather than a fresh initiative that led him to »Ihe.opportu?nt)./ which hc la.ter
acquired.”® It is not clear how far this principlic ap.phf?s in the wmdmg-u'p Slt‘llatlml
though. There is a New Zealand authority which mdwgtes that a comp.my' C'r]D}lllOd
prevent a director from exploiting a corporate opportunity where the company ha

Qe “Disqualification of directors™ at para.1.065, below.
Not yet commenced at the time of writing. ‘ ) ‘ o b+ Siano R
% Re Mabou Coal and Gypsum Co [1894] 27 NSR 303, which a[‘hrmc_d Chatam Am:mnal Bgs: \2A2 ;SWL; ;32
24 SCR 348: Holmested v Annable (1914) 18 DLR 3; Lord Corporation Pty Lid v Green (1991) e 1 C};
I See Kfshimrﬁa Sangyo Co Ltd v Akihire Oba [1996] 2 HKC 260, CA; Measure Bros Ltd v Measures [ 1
jon Pry Ltd v SWLR 532,
336; Lord Corporation Pty Ltd v Green (1991) 22 NSWL i o
* Measure Bros ifa’v Measures [1910] 1 Ch 336. See also Austral Brick Co Pty Ltd v Falgat Constructions Py Lid
(1990) 8 ACLC 1011; 2 ACSR 766, at 768. i _—
This aspect of the decision of Joyee J at first instance was not challenged on appeal. ‘ . ) .
2 Cmmdir;n Aero Service Lid v O'Malley (1973) 40 DLR (3d) 371; industrial Development Consultants Lidv Cooley
[1972] 2 All ER 162; Kishimoto Sangyo Co Lid v Akihire Oba [1996] 2 HKC 260, CA.

1.007




DIRECTORS

terminated the director’s employment.*' On this analysis, and if the winding-up has led
to the director vacating office, then it could be said that the company has terminated the
director’s position and thus the directors are entitled to exploit the corporate opportu-
nity and it matters not whether the company had acted voluntarily or involuntarily in the
termination.* In any event, the continuing fiduciary obligations of directors who have
left office do not go so far as to prevent a director from using his own accumulated
knowledge, skill and experience for his own profit, nor from preventing the director
from cultivating his own commercial relationships with the company’s suppliers and
customers,” provided that the use of the company’s contacts does not involve taking
away confidential customer lists or committing to memory of such information.*

If the directors are not treated as having vacated office though, the conceptual
analysis as to the scope of application of the corporate opportunity doctrine would be
different from the above. Prima facie, if the directors are still in office, in principle it
would appear that they would still be subject to the general duties preventing them from
exploiting corporate opportunities belonging to the company, at least where the
liquidator is carrying on, or may still carry on, the company’s business. Ordinarily, it
seems that where a corporate opportunity has come to the directors by reason of their
position as directors, they are restrained from diverting corporate opportunities to
themselves on the basis that they have acquired or became aware of the opportunity as
representatives of the company and accordingly the opportunity belongs in equity to the
company.* This rationale would equally be applicable in the period during winding-up
where the liquidator may still pursue the corporate opportunity for the benefit of the
company’s creditors and shareholders, since the opportunity can be said to belong to the
company. On this approach then, the director cannot exploit a corporate opporturity
which came to the director by reason of and in the course of the position of director.”?

However, it is submitted that the directors would not be precluded from exploiting
a business opportunity which came to the director in a “private” capacity fulicwing the
commencement of winding-up or from otherwise competing with the ¢on pany during
the winding-up.*” Even before winding-up, there is no absolute duty on directors
preventing them from competing with the company,™ and ir<tie’ period when the
company is being wound up, there is arguably no conflict of interest at all where the
directors no longer exercise any powers over the company and where they are no longer
responsible for the company’s assets or business. Furthermore, although cases such as
Industrial Development Consultants Ltd v Cooley® indicate that ordinarily a director is
not permitted to exploit any opportunity which is of concern and relevance to the

a1
42

Plateau Equipment Lid v Marsden (1991) 5 NZCLC 67,006.

See Measure Bros Ltd v Measures [1910] 2 Ch 248. But of Lord Corporation Pty Lid v Green (1991) 22 NSWLR
532, at 343-544.

Kishimoto Sangyo Co Ltd v Akihiro Qba [1996] 2 HKC 260, CA; Kao Lee and Yip v Koo Hoi Yan Donald [2003]
2 HKC 113,

Measure Bros Lid v Measures [1910] | Ch 336; Robb v Green [1895]12 QB 315, CA (Eng); Sanders v Parry [1967]
2 AILER 803; [1967] | WLR 753; Rager Bullivant Lid v Eilis [1987] TCR 464, [1987] IRLR 491, CA (Eng).
See Cook v Deels [1916] 1 AC 554,

Cf Lord Corporation Pty Ltd v Green (1991) 22 NSWLR 532, at 543544,

Cf Measure Bros Lid v Measures [1910] 2 Ch 248.

Londan & Mashonaland Exploration Co v New Mashonaland Exploration Co [1891] WN 165; Bel! v Lever Bros
[1932] AC 161, at 195, HL.

[1972] 2 AlL ER 162. Sce also SEA Food International Piy Lid v Lam (1998) 16 ACLC 552.
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EFFECT OF WINDING-UP AND RECEIVERSHIPS ON DIRECTORS

notwithstanding that the director only became aware of th‘e oppor’mm'ty ina

ivate capacity, it may be that this principle is not applicable in the winding-up CDl.ltCXt.
o 15 that the rationale for that principle is that the directors are under duties of
. Z?fi::th to act in the interests of the company and thus are under an obligation to pass
E he information about the business opportunity which may be of relevance to the
. Zn 50 However, it could be argued that this rationale is not applicable during a
S‘Z?c[i)mg}—]ﬁp, since the directors are no longer under any obligations to manage the
company’s business and to act in the interests of the company.

compﬂﬂ)’a

Voluntary Winding-Up
Powers of Directors and Position of Directors Engaged as Employees

The passing of a resolution® for the voluntary winding-up of the company does not in
itself affect the powers of dircctors, however, pursuant t? Cap.3.2, those powers W(.)Ll]d
cease upon the appointment of the liguidator.”* The directors powers can cor_ltmuc
though if fanctioned, in a voluntary winding—up,‘ by the company in gcncral meeti]lg or
the liqulﬁmor’_ * or in a creditor’s voluntary wiljdmg-up, by t}?e committee of lllSpCC‘[l.Ol]
or the creditors if there is no such committee.”* Where th'e cigcctors hth? acted outside
their powers, the transaction would ordinarily be invalid,> howcvc.r, it mayl be that
where the resolution for winding-up was neither registered nor advertl.scd., a t.hn‘c-l party
dealing with the directors could rely on the directors’ ostensible authority in binding the
company if the third party did not know and had no means gf knowing t.hat.th.e
resolution had been passed.”® Where the directors have acted without iulhorlty, it is
always possible for the liquidator to adopt and ratify the directors” acts.” .

It appears that although the directors’ powers may cease upon the appointment of
the liquidator, the directors nonctheless still remain in off ice.” . N

As to whether executive directors are automatically dismissed from their 1)051%1011 as
employee, the law is not entirely settled. In Re Imperial Wine Co, Shireff's Case,” Lord
Romilly MR stated that the resolution to wind up the company puts to an end the
employment of the company’s manager. However, in Midland Comiszes chkA v Al-
twood,*® Warrington J considered that the Shireff’s Case was not binding authority for
that principle on the basis that it was obifer only and held instead that the voluntary
liquidation does not in itsell result in the dismissal of the company’s. elr.lploycc_s.
Voluntary winding-up was treated as being different from compulsory Wmdmg-.up in
that in the former the liquidator simply acts as an officer of the company, while in the
latter, there is a change in the personality of the employer in the sense that the liquidator

0 [1972] 2 AILER 162, at 173-174.

31 Under Cap.32, 5.228. o

Cap.32, 5.235(2) (members” voluntary winding-up) and 5.244(2) (creditors” voluntary winding-up).

Cap.32, 5.235(2).

Cap.32, 5.244(2).

Bolognesi’s Case (1870) 5 Ch App 567.

Re A Company (No 006341 of 1992); ex p B Lrd [1994] 1 BCLC 225, at 230.

Re Maweon Lid [1969] 1 All ER 188; [1969] 1 WLR 78. .
Midiand Counties District Bank Ltd v Atfwood [1905] 1 Ch 357; see also Andrew R Keay, McPhersons Law of
Company Liguidation (London: Sweet and Maxwell, 2001), para.7.33.

(1872) 14 Eq 417,

' [1905] 1 Ch 357. See also McEvay v Incar Tasmania Pty Lid (2003) 130 FCR 503; 46 ACSR 392 at [7].
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in control of the company is an officer of the court.
Commercial Timber Co Ltd** Greer LI of the

though, in obiter, that where the company

winding-up would, Jjust as much as a compulsory winding-up, automatically put to ap
end the employment of the company’s managers and other employees. It has been
suggested that the resolution for winding-up can be treated as resulting in the employ-
ce’s dismissal in such a situation, and possibly in other situations as well, where the
resolution and the surrounding circumstances indicate that the company is unable or
unwilling to carry out its obli gations under the employment contract.®?

Where there is a dismissal of the director-cum-employee, whether the director is
entitled to compensation for early termination depends on the proper construction of
the terms of the employment contract. Where the contract between the director and the
company is constituted by the articles only, then there is an implied term that the
employment is conditional on the continued ex
the director is not entitled to damages for t

However, where, apart altogether from the articles, the company and the director have
entered into an independent agreement, such a term will not usually be implied into the
contract, and the director would be entitled to claim for breach of contract if there hag
been early termination (such as where the
not yet expired),**

® In the later case of Fowler v
English Court of Appeal suggested
is insolvent, the resolution for voluntary

istence of the company and accordingly
he termination following winding-up,

period of service was for a fixed term that has

Role and Assistance in the Liguidation

Where a members’ voluntary winding-up is proposed, the directors must issue 4
certificate of solvency in accordance with Cap.32, 5.233 within the five weeks imiae-
diately preceding the date of the passing of the resolution for winding-up or on that Jate
but before the passing of the resolution. Where a creditors’ winding-up is pioposed, a
meeting of creditors must be arranged for the day on which there is 195 held the
members’ general meeting (at which the resolution for winding-up is t¢
for the following day and the creditors’ meeting must be preperdy advertised in
accordance with Cap.32, 5.241.% The directors must cause a stzictent of the affairs of
the company together with a list of the creditors and their claims to be laid before the

creditors” meeting, and one of the directors must be appointed by the beard to preside
at that meeting.®

be proposed) or

! This position is criticised in Andrew R Keay, McPherson’s Law of Company Liguidation, (London: Sweet and
Maxwell, 2001), p 312; But ¢/ Robert Pennington, Pennington s Corporate Insolvency Law, 2nd edn (London:
Butterworths, 1997), p 102.

% [1930)2KB 1.

3 SecRe TN Farrer Lid[1937]1Ch 352; Andrew R Keay, McPherson's Law aof Company Ligquidation (London: Sweet
and Maxwell, 2001), pp-312-313; Keith ] Bennetts,

“Unfair Dismissal Proceedings in Company Liquidation and
Reccivership™ (1990) 8 C&SLS 158, p162.

“ Re NT Farrer Lid [1937] Ch 352; see also Fowler v Commercial Timber Co Lid [1930] 2 KB 1.

% Section 241 was amended by the Companies (Winding-Up and Miscellancous Provisions) (Amendment) Ordi-
nance (14 of 2016) such that the mecting of creditors is to be held nat later than 14 days afier the day on which the
company's meeting passing the resolution for winding up is held: new Cap.32 5.241(1)(a) (not commenced at the
time of writing).

6 Cap.32,5.241.
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72 Newhart Developments Ltd v Co-oy.
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The appointment of the receiver would also have an impact on the powers of the
directors, which are reduced in inverse proportion to the powers of the receiver.”® To
ascertain the scope of the directors’ powers, it is accordingly necessary to first identify
the extent of the powers of the receiver from the court order or charge instrument under
which the receiver was appointed. Where the receiver was appointed by the court to
collect, get in and receive the whole of the assets of the company, it has been held that
the appointment of the receiver cffectively deprives the directors of all powers of
management.” Where the receiver was appointed privately pursuant to a charge, the
receiver would have power as a receiver or as a receiver and manager over the assets that
are subject to the charge, in accordance with the terms of the debenture or charge
instrument, and such powers can be exercised by the receiver without the concurrence
of the directors,** Thus, the directors will generally have no role to play in relation to the
charged assets.
However, the scope of the receiver’s powers must be seen in the context of the
receiver’s functions, as those powers arc in a sense ancillary to the purpose of the
appointment.®' Tt has been said that the function of the receiver is to realise the security
for the benefit of the chargee® and further that it is only within the scope of the assets
which are covered by the charge and only insofar as it is necessary to apply those assets
in the best possible way in the interests of the chargee that the receiver has a real
function.™ The directors, then, would not be permitted to take any action which would
interfere with the proper discharge of the receiver’s function to gather in and realise the
charged assets for the chargee.™ The corollary is that, where necessary, the directors
would be able to exercise their ordinary powers provided that they do not prejudice the
legitimate interests of the receiver and the chargee in the realisation of the assats ™
Thus, for example, even though a receiver is appointed to take control over the while 6f
the company’s undertaking, the directors would still be able to exercise their powers to
inspect the company’s documents provided that, in doing so, they do not impede the
receiver in the proper exercise of his functions and they do not impitiee prejudicially

.
company and to investigate dispositions of the company’s assets during the receivership period, The receivers
considered that it was necessary for the directors to take such action as it would otherwise be difficult for them to

act for and on behalf of the company in the PRC due to complexities in obtaining recognition of their authority as

receivers under PRC law,
7

=

See, e.g. Hawkesbury Development Co Lid v Landmark Finance Pry Ltd (1969) 92 WN(NSW) 199, at 209, [1969]
2 NSWLR 782, at 790.

MeDonald v Gelden Dynasty Enterprises Lid [2008] 5 HKLRD 569: see also Australian Industry Development
Corp v Co-operative Farmers and Graziers Direct Meat Supply Lid (1978) 3 ACLR 543; Moss Steamship
Company Lid v Whinney [1912] AC 254, at 260.

M Wheeler & Co Ltd v Warren [1928] Ch 840; Re Scottish Properties Pty Lid (1977) 2 ACLR 264,

Lmsworth v Emsworth [1978] HKLR 506, CA; Li Lai Fun v Centro-Sound Litd [1986] 1 HKC 541.

Emsworth v Emsworth [1978] UKLR 506, CA; Li Lai Fun v Céntro-Sound Ltd [1986] 1 HKC 541.

Newhart Developments Lid v Co-operative Commercial Bank Lid [1978] QB 814, at 819; [1978] 2 All ER §96;
[1978] 1 WLR. 636, CA (Eng); Li Lai Fun v Cenfro-Sound Ltd [1986] 1 HKC 541.

Newhart Developments Lid v Co-operative Commercial Bank Lid [1978] OB 814, at 819; [1978] 2 All ER 89¢;
[1978] 1 WLR 636, CA (Eng); Li Lai Fun v Centro-Sound Ltd [1986] | HKC 541.

Re Geneva Finance Lid (1992) 7 WAR 496; 7 ACSR 415 10 ACLC 668; Re Gold Pleasure ndustrial Co Lid
[2006] 4 HKC 398 at 403. See also Australian Securities and hvestments Commission v Lanepoint Enlerprises Ply
Lid (2006) 60 ACSR 217 (director entitled to oppose winding-up application on behalf of company).
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EFFECT OF WINDING-UP AND RECEIVERSHIPS ON DIRECTORS

the position of the debenture holder by threatening or imperilling the assets which
010 ’

up 86
are subject to the charge.

Although the management powers of directors might be reduced upon the appoint-
¢ of a receiver, the directors are still entitled to their remuneration as allowed by the
men :

. 87
articles.

Dealing with Assets and Management of the Company’s Business

The directors cannot deal with and dispose of the charged a:;segl;; without thc? asscntof
the receiver™ (unless the receiver has abandoned the asset™). The receiver habha
function only with respect to the assets covered by the charge ;L[l)lough, and s}? the
directors would have powers over the other assct.s of the company.: Whete .t-he c arge
is only in respect of certain specific as.;sets, the C.lu'eclors would mam.tal.n lhegl n:;nage-
ment powers over the company’s business, subject only to the restriction t atd cy _nt(?
longer have control over the charged . assets. Howcvers where the charge“ asscl Z
comprise 2. 0% the company’s undertaking, the directors’ management power b' wou <
generally cease. Nonetheless, even in relation to the property covered by thc.e charge, 1
the reveiver chooses to ignore some asset or decides that it would.be unprofitable from
the point of view of the chargee to pursue it, the directors would Stl].l halve the power @d
\nuy indeed be under a duty to exploit it, if it has value, so as tQ bring it to a realisation
which may be fruitful for others with an interest in the asset (i.e. thc shareholds:rs and
other creditors of the company).”' Such power could only be exercised, though, if there
is no prejudice or detriment to the chargee.”

Commencing Proceedings on Behalf of the Company

The directors have the power to take action on behalf of the company to challenge the
validity of the appointment of the receiver or the validity of the charge pursgan{ Fo
which the receiver was appointed.” Also, the directors could commence prgceedmgs 1(2
the name of the company against the receiver in relation to the receiver’s mlSCOI?ld‘LlC?L.

It has been expressly stated that the basis of the directors’ powers in the latter situation

86 Re Geneva Finance Ltd (1992) 7 WAR 496; 7 ACSR 415; 10 ACLC 668; Re Gold 'P(’emi..'re ,’nc.’usn":'a[ Co}n?td
[2006] 4 HKC 398 at 403; sec also Gomba Holdings UK Ltd v Homan [1986] 1 WLR 1301; Oswal v Burrup
Fertilisers Pty Ltd (2013) 295 ALR 708.

Re South Western of Venezuela (Barquisimeto) Raitway Company [1902] 1 Ch 701 —
Newhart Developments Ltd v Co-operative Commercial Bank Lid [1978] QB 814, at 821, [1978] 2 AllE ’
[1978] 1 WLR 636, CA (Eng). o e AR

8 Re Geneva Finance Lid (1992) 7 WAR 496, 7 ACSR 413, at H i o

%0 See Li Lai Fun v Centro-Sound Ltd [1986] 1 HKC 541; Emsworth Lid v Howard William Burdett [1978] HKLR
506, at 508, CA; Newhart Developments Ltdv Co-operative Commercial Bank Ltd [1978] QB 814, at 819, [197§|
2AIlER 89'6, | 1978] 1 WLR 636, CA (Eng); Hawkesbury Development Co Ltd v Landmark Finance Pty Lid (1969)
92 WN(NSW) 199; Re Geneva Finance Ltd (1992) 7 WAR 496, 7 ACSR 415, 10 ACLC 668. LER 596
See Newhart Developments Ltd v Co-operative Commercial Bank Ltd [1978] QB 814, at 820, [1978] 2 AlLER 896,
[1978] 1 WLR 636, CA (Eng).

Newhart Developments Lid v Co-operative Commercial Bank Lid [1978] QB 81_4, [1978] 2 All ER 896, [1978]
| WLR 636, CA (Eng); Re Geneva Finance Ltd (1992) 7 WAR 496, 7 ACSR 415, 10 ACLC 668, ; .
" Hawkesbury Development Co Lid v Landmark Finance Pty Ltd (1969) 92 WN(NSW) 199; [1969] 2 NSW LR 7 ;
Deangrove Pty Ltd (Receivers and Managers Appointed) v Commonwealth Bank foil.'snfafr'a (290 1) LO8 FCR 77;
Ernst & Young v Tynski Pty Ltd (2003) 47 ACSR 433. 1t appears however that an indemnity for_ccsts would be
required from the directors if the receiver or chargee so requests; see also Ernst & Young v Tynski Pty Lid (2003)
47 ACSR 433, at para.26.

Watts v Midland Bank ple [1986] BCLC 15.
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WINDING-UP BY THE COURT

(i) On the making of the order, the Li
thereof to be published in the gazette,

any subsequent proceedings unless the Court otherwis

(i) The title of every document in the

quidator shall forthwith cause p

but there shall b

proceedings subsequent to making of .

order shall contain the words “summary case™ and*™

(iii) Notices of meetings other than first meetin
whose debts do not exceed HKS 1,000 or to contributories.?”

As for the remuneration of a Jj
discretion to determine the ap
the time cost basis would be 2

quidator in a summary case, the courts had an un
propriate basis of remuneration. As a matter o
dopted as the basis of remunecration in a summa

gs shall not be sent to cred
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CHAPTER 5

MEMBERS’ VOLUNTARY WINDING-UP

Originally Authored by Mr. Johnson Tan and Mr. Rex So;
Revised and Updated by Mr. David A. Southern
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INTRODUCTION

. current Companies Ordinance (Cap.622) made wide-sweeping changes 10
o Kong companies law. However, these changes did not affect the winding-up

g5, those were intended for a later phase of company law reform. The relevant
isions affecting winding-up remained alive in the old Companies Ordinance
oealed) and this Ordinance has been re-titled the Companies (Winding-Up and
scellaneous Provisions) Ordinance (Cap.32). In May 2016, the Companies
inding-Up and Miscellaneous Provisions) (Amendment) Ordinance 2016 was en-
od. The Ordinance has not yet come into operation. It will be operative on a day to be
_oointed by the Secretary for Financial Services and the Treasury by notice published
e Gazette. The main objective of the changes is to introduce more protection for
wrs and simplify the winding-up process and reduce the costs of winding-up. New
court-free procesures were introduced and the meeting of the committee of inspection
was simplifisa. Also, where the liquidator commils a misfeasance or breach of duty, the

parties can apply to the court for an order to enforce liabilities despite the liquidator
having @ court order releasing them from their post as liquidator ence the winding-up
Jane baen completed.

 [his chapter covers the current law in operation in relation to member’s voluntary
| winding-up and refers to the forthcoming changes due to be introduced in the Compa-

OO nies (Winding-Up and Miscellaneous Provisions) (Amendment) Ordinance 2016.

» Where a company is solvent and its members wish to put it into liquidation, they
may do so by way of 2 memibers” voluntary winding-up.

As the company is solvent, the creditors will be paid in full and therefore they have
no financial interest in the outcome of the liquidation. The members will thercfore have
i ‘ control of the conduct of the winding-up of the company. Accordingly, the members
I will appoint the liquidator, determine his remuneration and exercise a general power of
' ~ supervision over the performance of his duties.

[I. PREREQUISITE FOR MEMBERS VOLUNTARY
WINDING-UP CERTIFICATE OF SOLVENCY

: Before a company can be placed in members’ voluntary winding-up, the directors of the
- company (or if there are more than two, the majority of the directors) must issue a
\ certificate of solvency.' The certificate of solvency is normally issued at a directors’
‘ meeting. However, it may be issued other than at a directors’ meeting if, but only if,
‘ before such certificate is issued, the directors have passed a resolution authorising the
certificate to be issued.”
In the case of a private company having only one director, the sole director may
issue a certificate of solvency by recording the certificate and signing the record ofitin
the minute book of the company.”

Iz Section 233 of the Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32).
i : Section 233(1A) of Cap.32.
~ Section 233(6) of Cap.32.

5.001

5.002
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MEMBERS’ VOLUNTARY WINDING-UP

The certificate of solvency must be in the specified form.* It must state that:

(2) The directors have made full enquiry into the company’s affairs; and

(b) They have formed the opinion that the company will be able to pay its debtg in
full within such period not exceeding 12 months from the commencement gf
the winding-up as may be specified in the certificate of solvency.”

The certificate of solvency must also fulfill the following requirements to be effective:

(1) It must be issued within five weeks immediately preceding the date of the
passing of the resolution for winding-up or on that date but before th

€ passing
of the resolution; and

(2) Ttmust be filed with the Registrar of Companies not later than the date of the
filing with the Registrar a copy of the resolution for voluntary winding-up®

(i.e. within 15 days of the making of the resolution for voluntary winding.
up).”

The certificate of solvency must contain a statement of the company’s assets ang
liabilities at the latest practicable date before the issuing of the certificate.®

Most members” voluntary liquidations are used to wind-up inactive or dormant
companies which have minimal assets and liabilitics. Provided the company is solvent,
issuing a certificate of solvency under such circumstances should be a stra ghtforward
maitter.

More care should be excreised for active companies with significant assets ang
liabilities. Tn such circ umstances, the directors of the company may wish to seek aavice
from a reputable firm of accountants and request such firm to provide w
whether the company is indeed solvent and able to discharge all its liabilitics within a
period of 12 months or less. They may also wish to discuss the propostd-<sitificate of
solvency with the proposed liquidator. In considering whether a cert]
vency may be issued, the directors should also bear in mind future or contingent
liabilities under contracts, guarantees and other instruments. ani clrcumstances,

The proper issuance and filing of the certificate of solvency will result in the
winding-up being a members’ voluntary winding-up. Otherwise it will be a creditors’
voluntary winding-up.’ »

In the matter Re Pacific Gain Technologies Ltd [2015] HKEC 1643, Harris J at
para.3 stated that;

ritten ad'vice on

ficate of insol-

“If the company files the certificate of solvency out of time, after the passing of a
special resolution to put the company o liquidation, the company will be put
automatically into creditors® voluntary winding-up. A court order will [then] be
required to stay the creditors’ voluntary winding-up and an order that the members’
voluntary winding-up procedure can be recommenced,”

See Form NW1 of the Companies Registry Specified Forms.
Section 233(1) of Cap.32.

Section 233(2)(a) of Cap.32.

Section 622 of the Companies Ordinance (Cap.622).

Section 233(2)(b) of Cap.32.

Section 233(4) of Cap.32.
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PROCEDURE

signs a certificate of solvency without reasonable grounds for the

1 dl»recﬁrax;g company will be able to pay its debts in full within the period specified
ppinion

2 CE: t i ic i i i p is Mern f() bl){
ﬂ]t 5} .fjcatc In'dy be CGIIVICth and he hd.blﬂ toa f].nC aﬂd 1mprisonme t
il‘l

1 . . .
rl-[m}tfhtslh company is unable to pay or provide for its debts in full within the period of
he

1 1 Q " =y 7, - d
eks after the issuing of the certificate, the directors are presumed not to have ha
five weeks §

i i trary is
nable grounds for their belief in the solvency of the company until the contrary
1easo &

12
shown.

. PROCEDURE

ing of Special Resolution |
;l:as:]errlfbers’zcalu1ltal'y winding-up is deemed to commence at the time. of passiuzifatr)y
then members. of the company of a resolution placing the company into voluntary

- 3 17
llquf ?‘f"i“l-“ a special resolution is required.'* However, in rare circ.umstancc-s \.fvherc
i »TCi:u;‘p;‘,iod fixed for the duration of the company by the articles and th_]_s. ﬁas
» A d or where the event on the occurrence of which the mem_orandum of .altu, e;
p)r(g\lffje that the company is to be dissolved has happened, an ordinary resolution wi

3 15
suffice. ‘ . 3 ‘ gt
For a special resolution, the following requirements must be satisfied

(a) Not less than 14 clear days notice'” must be given of the mee.ting at v;l;:;h.a
special resolution is proposed. This requirement may be waived by o in
nominal value of those shareholders having the right to attend and vole;

(b) Notice of the meeting must include the text of the 1‘esolutil(;n and specify the
intention to propose the resolution as a special resolution;

(c) 75% of those attending and voting must vote in favour of the special resolu-

tion;

The maximum punishment is a fine at level 5 (currently HK$50,000).

' Section 351 and Twelfth Schedule of Cap.32.

2 Section 233(3) of Cap.32.

3 Section 230 of Cap.32.

% Section 228(1)(b) of Cap.32.

'3 Section 228(1)(a) of Cap.32. o

Y See also Sections 564 of the Cap.622. 7 . N
i ;:Z Z‘fcnrirfe; anel Futures Commission v Stock Exchange of Heng Kong JTrd il 9:?2]1 ldlhl-lKT;t]llC ld ?; ‘:\rh;lvemu s
held that the words “not less than 21 days’ notice” meant 'n lc:gsl 2! clear lia}JS exclud degr Sccﬁ‘o_ﬁ 57]([)@) "
notice, the day of deemed receipt and the day of the 111e_e[mg itself. Note 'dl:.sa ﬂmt .u’h e
Cap.622, the minimum notice period for all general meetings (regardless whv;lhgl ;irllf.sqi o )MS;) oo
special resolution) has now been reduced from 21 days to 14 c]car'days (for 'f{\lm_“m. lz.llwtim cuzmanv,s e
days (for unlimited Hability company), subject to any longer period of notice required by \

See also 5.571(2) of Cap.622. o o p—
Sections 564(4()(?4) and 564(4)(b) of the Cap.622. See also Re Moorgate Merc a.mif% H;{g:ﬁ,iido[ﬁzfﬁesmm-m
40, [1980] 1 WLR 227, where it wag held that the substance berwcciw the nm-u‘w~ an e ‘1. e s
passed must be identical, though corrections of clerical or gi‘glmlailcal errmsrare al (]‘\wf:(.(;rsr;njC5 s
Kong Pharmaceutical Holdings Ltd [2006] HKCU 1931 (decision under the plefcc-%m] B mp;' v
(Cd) before the new Cap.622 came into torce on 3 March 2014); see also Re Peninsular

Navigator Co [2006] All ER (D) 36.
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MEMBERS’ VOLUNTARY WINDING-UP

(d) Voting can occur in person or by proxy; and
(e) Votingis initially on a show of hands although a poll vote may be demanded ¥

A chairman’s declaration that the resolution is carried shall, unless a poll is demande
be conclusive evidence of the fact without proof of the number or proportion of t};i
votes recorded in favour of or against the resolution.* i

Tl1e length of notice may be abridged if it is so agreed by a majority of member,
havmg the right to attend and vote at the mecting, being a majority together representg
ing at least 95% of the total voting rights at the meeting of all the members.”' -

Under section 548 of the Companies Ordinance (Cap.622),* anything that ma
be done by a reselution passed at a general meeting or a class meeting may bf:
d01-16, without a meeting and without amy previous notice being required, by g
written resolution of the members or of that class of members of the company (as the
case may be).
. Under the Companies Ordinance (Cap.622), there are new provisions for propos-
ing, passing and circulating written resolutions.>

The date of the resolution should be the date on which the last member or
representative signs the written resolution.**

. A copy of the special resolution must be filed with the Registrar of Companies
within 15 days after the passing thercof.*” If the company fails to register the special
1‘e§0111t10n within 15 days, the company and every responsible person (which includes
a liquidator or provisional liquidator) commits an offence® and shall be liable to a fine
and, for a continued default, to a daily default fine.”’

Tllere are somenew provisions under Cap.622 with regard to the right to demand a pell. For example, the ' hold
for fncn‘lbcrs is reduced from 10% to 5% of total voting rights and the threshold based an one-tenth af ‘he paid up
(c:;);t;él_\ﬁr(}b;wj; Zis;_‘?;)lo’r Cap.622}. There are also new provisions to clarify the rights and oblig iticns of proxies
Section 590 of Cap.622; sce also Re Hadliegh Castle Gold Mines [1900] 2 Ch 419

Section 571(3)(b) of the Cap.622.

'I:luis section restates sections 116B(1), 116B(3) to 116B(6), and 116B(11) of the | ‘ec=cesor CO.

For exgmp]c. Cap.622 provides that: (a) cither the directors or a member of & oty may propose a writlen
resolution (5.549 of Cap.622); (b) member(s) of the company who proposed the wriiten n;snlutiou may require the
compatty to circulate with the resolution a statement of not more than 1,000 words on the subject matter of the
I'CSOIIIIUGH (5.551(2) of the Cap.622); (&) the company must circulate the written resolution if it was proposed by
the du‘ccl.ors or by members of a company representing not less than 5% or a lower percentage specified for that
]Jlllfp(!SL‘ in the company’s articles (s5.550 & 552(2) of Cap.622); (d) the proposed written resolution may be
circulated, and member(s) may signify their agreement to it, by electronic means (ss.553(2)(a) & 556(3)(a) of
Cap.622); (e! the company must circulate the resolution to every member within 21 days after it has rccei-ved the
p.ropose'd written resolution, it must also send the proposed written resolution to its auditor on or before the
circulation date to members (ss.553 & 555 of Cap.622); (f) the period for agrecing to the proposed writien
1.'(:50|u11'011 is 28 days or such period as specified in the company s articles (5.558 UfCap,thZ ); and (g) if a resolution
is passed as a written resolution, the company must send a notice of that fact to every member and the auditor of
the company within 15 days (5.559 of Cap.622).

Sections 548(4) and 556 of Cap.622.

> Sections 622(1) and 622(2) of Cap.622.

Sections 622(7) and 622(9) of the Cap.622. The Companies Ordinance (Cap.622) introduced a new formulation of
"resppnsiblc person” to replace “Officer who is in default” in the predecessor CO. “Responsible person” includes
an officer or a shadow director of a company as well as an officer or a shadow director of a corporate officer of the
compa.uy; see 8.3 of Cap.622. The threshold for committing an offence under Cap.622 has been lowered by
removing the element of “knowingly and willfully” from the provision to cover, infer alia, reckless acts o
omissions.

Section 622(7) of Cap.622. The maximum punishment is a fine at level 3 (currently HK$10,000) and a daily default
fine of HKS300.

b

™
-

PROCEDURE

Within 14 days™ after the passing of the special resolution for voluntary
ng-up, the company must give notice of the passing of the resolution by adver-
ent in the Gazette. Otherwise, the company and its officers who are in default*
ecome liable to a fine and, for a continued default, to a daily default fine.*"

windi
fisem
will b

Appointment of Liquidator
ddition to passing a special resolution, the company will, in practice, pass one or

na _
of the following resolutions®" as appropriate:

more

(a) an ordinary resolution to appoint a lliquidator;32
(b) anordinary resolution to fix the remuneration of the liquidator;>

(¢c) aspecial resolution to authorise the liquidator to exercise particular powers set
out in 5.199** of the Companies (Winding-Up and Miscellaneous Provisions)
Ordinaice (Cap.32) including the following:

(i) to pay any class of creditors in full;

(i) to make compromises oI arrangements with creditors or persens
claiming to be creditors, or having or alleging themselves to have any
claim against the company; and

(iii) to compromise claims by the company against debtors, potential
debtors, and contributories;>

2
=3

Section 229(1) of Cap.32. This is due to be changed to 15 days when the Companies (Winding-Up and
Miscellaneous Provisions) (Amendment) Ordinance 2016 comes into operation. Balancing the need for the notice
1o be given promptly and the practical difficulty faced by a company under the present requirement for publication
in the Gazette was proposed in the Improvement of Corporate Insolvency Law Legislative Proposals Consultation
Document published n April 2013 by the Financial Services and the Treasury Burcau (the “Consultation
Document”) to extend the time limit from 14 days to 15 days. Presumably. fhis is also to align the notice period with
the period within which a copy of the special resolution for voluntary winding-up must be fled with the Registrar
of Companies under sections 622(1) and 622(2) of Cap.622.

The definition of an “Officer who is in default” means any officer or shadow director of the company who
knowingly and willfully authorises or permits the default, re fusal or contravention. See 8.351(2) of Cap.32. Tor the
purposes of section 229(1) of Cap.32, the liquidator of the company shall he deemed to be an officer of the
company (5.229(2) of Cap.32). The new formulation of “Responsible person” was introduced in Cap.622 to replace
“Officer who is in default” as listed in the predecessor CO referred to in n 26 does not appear to apply Lo the term
“Officer who is in default” in Cap.32. It is submitted that the said formulation should also apply to Cap.32 for

i

e

consistency.

Section 229(2) of Cap.32. The maximum punishment is fine at level 3 (currently HKS$10,000) and a daily default

fine of HK$300: sce .351(1A) and the Twelfth Schedule of Cap.32.

See Smart and Booth (Eds), Hong Keng Corporate Tnsolvency Manual (2002), at p.l6.

Section 235(1) of Cap.32.

¥ Section 235(1) of Cap.32.

** When the Companies (Winding-Up and Miscellaneous Provisions) (Amendment) Ordinance 2016 is in force, the
liquidator will only be able to exercise limited powers without a court sanction. A special resolution to authorise the
liguidator to exercise particular powers set out in 5109 and Parts 1-2 in Schedule 25 of the will require sanction of

h the court, and Part 3 will not require the sanction of the court (excepl item 8).

* These powers may be exercised il sanction is abtained in a members® voluntary winding-up by special resolution
of the company in a gencral meeting. Sec 5.251(1)(a) of Cap.32.
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MEMBERS’ VOLUNTARY WINDING-UP

(d) an ordinary resolution to dispense with the requirement to audit the liquida.
tors’ statement of receipt and payment; and*®

(e) anordinary/special resolution to anthorize the liquidator to divide amongst the
members of the company inspecie or in kind the whole or any part of the assety
of the company.®’

The appointment of the liquidator is made,” in practice, at the same meeting at which
the resolution to wind-up the company voluntarily is passed.*®
The Liquidator must file notice of his appointment with the Registrar of Companieg
and also publish the same in the Gazette within 21 days of his appointment Any
person in default will be liable to a fine and, for continued default, to a daily fine *!
In the event that the members of the company are unable to agree on the identity of
the liquidator, the court may appoint a liquidator,*?

IV. IF COMPANY IS FOUND TO BE INSOLVENT

If, at any time, the liquidator is of the opinion that the company will not be able to pay
its debts in full within the period specified in the certificate of solvency, he shall
immediately summon a meeting of the creditors.* If the liquidator fails 1o do 50, he
shall be liable to a fine.**

At this meeting convened by the liquidator, the liquidator shall lay before the
creditors a statement of the assets and liabilities of the company.** The creditors mav
decide cither to proceed as a creditors’ voluntary winding-up or one or more of them
may petition for the compulsory winding-up of the company. The creditors may anpoim
another liquidator and fix the remuneration of the liquidator so appointed. Tn £¢o ition,
the creditors may also appoint a committee of inspection.*®

Scction 255A of Cap.32.

Special resolution is required by Cap.622, Schedule 1, Article 103 (for public companies) and Schedule 2,
Article 84 (for private companies) of the model articles made by the Financial Secretary under section 78(1) of
Cap.622. _

An ordinary resolution would suffice. Section 235(1) of Cap.32.

Section 235(1) of Cap.32.

Section 253(1) of Cap.32. When the Companics (Winding-Up and Miscellaneous Provisions) (Amendment)
Ordinance 2016 is in force. the notice period will be shortened to 15 days to align with: (1) the requirement of
section 117(1) of the predecessor CO (now repealed) (¢f section 622(2) of the new Cap.622): and (ii) the changes
to section 229 of Cap.32 in the Companies (Winding-Up and Miscellaneous Provisions) (Amendment) Ordinance
2016.

The maximum punishment is a level 3 finc and a daily default fine of HK$300: see 5.351(1A) & Twelfth Schedule
of Cap.32.

42 Section 252 of Cap.32.

{n 44), below,

Section 237A(3) of Cap.32.

Section 237A(1) of Cap.32. The Companies (Winding-Up and Miscellaneous Provisions) (Amendment) Ordi-
nance 2016 substitutes this section for new section which specifics that the liquidator must: (a) summen a meeting
of the creditors of the company for a date not later than 28 days after the day on which the liguidator formed that
opinion, (b) send notices of the meeting to the creditors at least 7 days before the date on which the meeting is (o
be held and (¢} advertise the notice of the meeting once in the Gazette, once in an Fnglish language newspaper and
a Chinese language newspaper circulating Hong Kong.

Section 237A(2) of Cap.32.
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STAY/RESCISSION OF MEMBERS’ VOLUNTARY WINDING-UP

STAY/RESCISSION OF MEMBERS’ VOLUNTARY
WINDING-UP

stay of the Winding-Up Proceedings |
na members” voluntary winding-up, the court may stay the winding-up pr.oceedm.gs
either altogether or fora limited period of time, am:? onsuch terms“ apd conlelons as the
court thinks fit, upon the application of the liqu]dato.r, the Oﬁlcaa]‘ Recc1vc4rgor any
ereditor or contributory.*” The company itself has no right to apply for a stay.**

The court has a discretion whether to grant a stay of the wm\dmg-up proceedmgs.
The burden is on the applicant to make out a suﬁ'icicn.t case for a sFay that carries
conviction™ so that it is not merely sufficient for the appl.lce.mt to est.al')hs.h that a stay 1s
reasonable in the circumstances.*® The court has to be satlsf.lcd that it is right to stay th.e
winding-up proceedings, and, if there be matters as to whw‘h the court h‘as doub.ts_, it
<hould not gider a stay.”' The factors that a court would fake into account in exercising

such disdretion will include:™
iy whether there are sufficient assets to pay the creditors and the expenses of the
liguidation;
(ii) whether the stay is in the interest of the creditors, the liquidator and the
members and whether they consent to the stay;

(iii) whether there is a genuine commercial reason for the stay; and

(iv) whether the stay is conducive or detrimental to commercial mora].i\t)lf and the
public at large including whether there is any irregularity in the affairs of the
company.

Once a permanent stay of the winding-up procedure is granted, the liquidation is for all
practical purposes at an end. The liquidator may be discharge'd, coit:ol of the company
reverts to the directors and the company may resume its business.™

Rescission of Members’ Voluntary Winding-Up

It has been held in Hong Kong that the members of a company may, by special
resolution, rescind the carlier special resolution placing the company in Members’
Voluntary Liquidation.® _

The above decision has been the subject of eriticism,” as being contrary to dicta of
Megarry I in Re Calgary and Edmonton Land Co LtdP® to the effect that a voluntary

Sections 209 and 255 of Cap.32.

See Re King Pacific International Holdings Ltd [2002] 3 HKLRD 474, o 4
¥ Re Calgary and Edmonton Land Co Ltd (in liquidation) [1975] 1 WLR 355, at 358-359 cited in Re Outhoard
Marine Corp Asia Ltd [2003] 1 HKLRD 585, at 588, CFL

Re Outboard Marine Corp.

Re Lowston Led [1991] BCLC 570.

= See Re Qutboard Marine Corp; see also Re Calgary and Edmonton Land.

Palmers Company Law, para.15.164.

Sec Re Keon Trading Co Ltd (unrep., HCMP 3674 of 1997, 6 Feb 1998).

See Smart and Booth, op cit, atpp.11 and 12.

* Ibid.

»
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MEMBERS’ VOLUNTARY WINDING-UP

liquidation may not be terminated by the members of the company passing a resolutiop
to that effect. Tt has also been argued, infer alia, that if such rescission were to he
allowed, there would be no necessity to apply to court to permanently stay a memberg’
voluntary winding-up.”’

Conversion from Voluntary Winding-Up to Compulsory Winding-Up

A members’ voluntary winding-up of a company shall not bar the right of any creditor
or contributory to apply to have the company wound up by the court, but in the case of
an application by a contributory, the court must be satisfied that the rights of the
contributories will be prejudiced by a voluntary winding-up.*®

Tn Re Goldcone Properties Lid (in creditors voluntary winding-up)™® Ribeiro J laid
down, inter alia, the following principles relevant to determining whether the court
should order a compulsory winding-up where the company is already in voluntary
liquidation:

(i) The court has unfettered discretion to be exercised judicially taking into
account all material factors, including whether the class remedy of liquida-
tion would be better satisfied by the continuation of the voluntary liquidation
or better served by being superseded by a compulsory liquidation;

(ii) The court should consider whether the majority of the creditors in value
supported the petition. If so, unless there are contrary reasons, the court
would be inclined towards making a compulsory order;

(iii) In weighing the views of creditors a qualitative as opposed to a purely
quantitative approach should be used. In this regard, it would be relevantit the
creditors opposing the petition had a personal interest in the opposition;

(iv) Where the petitioner required the issues concerning the compaiy’s liquida-
tion to be further investigated, the question was whether there was prima facie
evidence that the matters which the petitioner requited investigation were
questions which rational creditors could think of that required investigation
and further action and the outcome of which might be financially favorable to
them; and -

(v) Whether the liquidators are acting and seen to be acting independently and
impartially particularly where possible wrongdoing by the directors had to be
investigated and possibly pursued in litigation.

In considering whether it should exercise its discretion to grant an order that the
company be wound up by the court in circumstances where the company is already
being wound up voluntarily, the court should consider whether there are transactions
which require investigation or whether the circumstances call for the exercise of powers
which the coutt has in a compulsory winding-up.

37 thid.
38 Section 257 of Cap.32.
9 [2000] 2 HKLRD 16, This was applied in Re Fullbright Co Lt [2009] 2 HKLRD 584.

CONSEQUENCES OF A MEMBERS VO LUNTARY WINDING-UP

The Official Receiver may also petition for a compulsory winding-up where a
company is being wound up voluntarily. If the court is tc_) mgke an order for compu.lsory
winding-up. it must be satisfied that the voluntary wmc?mgau].n ci\(l]mot be continued
with due regard to the interests of the creditors and contributories.”

Where a voluntary winding-up is converted to a compulsory winding-up, the
winding-up of the company shall be deemed to have commenced at th_e ti_me of the

assing of the resolution and all proceedings taken in the voluntary erldmg-up. are
deemed tohave been validly taken unless the court, on proof of fraud or mistake, thinks
fit otherwise to direct.”’

yvl. CONSEQUENCES OF A MEMBERS
VOLUNTARY WINDING-UP

Upon the corr mencement of the winding-up, the company shall cease to carry ?;:1 its
business €xXcpt 50 far as may be required for the beneficial winding-up thereof.”

On the appointment of a liquidator, all the powers of the directors of the company
ghai! codse except so far as sanctioned by the company in general meeting or by the
pqmdator.”® It appears, however, that directors and employees are not automatically
Jdismissed upon the voluntary winding-up.**

Vvil. THE LIQUIDATORS: DUTIES, POWERS,
VACANCY IN OFFICE, REMOVAL BY THE
COURT, REMOVAL OF LIQUIDATOR BY THE
COMPANY AND CREDITORS, RESIGNATION
AND VACATION OF OFFICE

Duties

In the event of the members’ voluntary winding-up continuing for more than one year,
the liquidator must summon a general meeting of the company at the end of the first
year from the commencement of the winding-up, and of each succeeding year, or the
first convenient date within three months from the end of the year or such longer period
as the Official Recciver may allow. The liquidator must lay before the meeting an
account of his acts and dealings and of the conduct of the winding-up during the
preceding year.®® Failure to comply with this provision results in a summary conviction
or a fine.%® The duty of the liquidator to call a general meeting is to ensure that he
accounts to the members of the company in relation to the liquidation.

=
B

Section 179(2) of Cap.32.

Section 184(1) of Cap.32.

Section 231 of Cap.32.

Section 235(2) of Cap.32.

See Fowler v Commercial Timber Co Ltd [1930] 2 KB L.

Section 238(1) of Cap.32.

Section 238(2) of Cap.32. The maximum punishment is a finc at level 3. See 5.351(1A) and Twelfth Schedule of
Cap.32.
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The liquidator must pay the debts of the company and must adjust the rights of
contributories amongst themselves.®’

Although there is no formal requirement to do so, the liquidator will often advertjge
for creditors to provide the liquidator with full particulars of their debts and claimg,

The liquidator or any contributory or creditor may apply to the court to determipe
any question in the winding-up of a company, or to exercise all or any powers which the
court might exercise if the company were being wound up by the court as respects the
enforcing of calls, or any other matter.%® Tf the court is satisfied that the determinatioy
of the question or the required exercise of power will be Jjust and beneficial, it may
accede wholly or partially to the application on such terms and conditions as it thinks fj
and may make such other order on application as it thinks just.®” Generally, the
application will be made by the liquidator. For example, the liquidator may rely on this
power to apply for an order for public examination under $.222 of Cap.327 (which
would not otherwise have been available to a liquidator in a voluntary winding-up)

The liquidator may also apply for other orders and directions, for example, thoge
relating to the sale of assets or other operational matters of the company.

In the case of every voluntary winding-up, as soon as the affairs of the company are
fully wound up, the liquidator shall prepare an account of the winding-up showing how
it has been conducted and how the company’s property has been disposed of. He must
then convene a general meeting of the company for the purpose of laying before it the
account and giving an explanation of the same.” The meeting must be called by
advertisement in the Gazette at least one month before holding it.”

Within one week after the general meeting, the liquidator must send a copy of the
account and a return as to the holding of the meeting and its date to the Registra: of
Companies. If a copy is not sent or return is not made, he is liable on sur amary
conviction to a fine and, for continued default, to a daily default fine.™

However, if a quorum was not present at the meeting, the return showla siate that a
meeting was duly summoned and that no quorum was present at the meeting. "

Powers

In the case of a members’ voluntary winding-up, the liquidator inay, with the sanction
of a special resolution of the company, exercise any of the powers conferred on a
liquidator in a winding-up by the court of:

7 Section 251(2) of Cap.32.

8 Scetion 255(1) of Cap.32.

9 Section 255(2) ol Cap.32,

The Companies (Winding-Up and Miscellaneous Provisions) (Amendment) Ordinance 2016 has: (a) removed the
existing requirement under section 222 of the predecessor CO (now under the retitled Cap.32) that the Official
Receiver orthe Hquidator must have alleged in his “further report” that fraud has been committed in orderto initiate
the public examination procedure; and (b) added further categories of persons that may be subject ta public
examination under Sections 286A to 286E.

Section 239(1) of Cap.32.

© Section 239(2) of Cap.32.

Section 239(3) of Cap.32. The maximum penalty is a level 3 fine and a daily default fine of HK300. See section
351(1A) and Twelfth Schedule of Cap.32.

Section 239(3) of Cap.32.

)
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THE LIQUIDATORS: DUTIES, POWERS, VACANCY IN OFFICE

(i) paying any classes of creditors in full;

(i) making compromises or arrangements with creditors or persons claiming to
be creditors or having or alleging themselves to have any claim against the

compary; and
(iii) compromising calls, liabilities to calls, debts, liabilities and claims against
; ; : 75
contributories or alleged contributories or other debtors.

The liquidator may, without sanction, exercise any of the other powers given by Cap.32

10 the liquidator in a winding-up by the court including the following:

(i) bringing or defending an action or other legal proceeding in the name of the

company;

(i) carrying on the company’s business so far as may be necessary for its
bencticial winding-up; and

(iii) - celiing of the company’s property.”®

The liguidator may also exercise the court’s powers of settling a list of contributories’’

~od o' making calls.™ o

; Where several liquidators are appointed, the powers of the hqu]dat.ors m?y ble

exercised by such one or more of them as may be determined at the tlme of the;_;

appointment, or in default of such delenninatiop, by not less than two ‘of their numb\er. 7
The liquidator may summon general meetings of the company for the purpose 2{

obtaining its sanction by special resolution, or for any other purpose he may think fit.

Vacancy in Office
If in 2 members’ voluntary winding-up, a vacancy arises by death, rcsignation? or
otherwise in the office of the liquidator appointed by the company, the company ;n a
general meeting may fill the vacancy, subject to any arrangement Wlf]] credltgrs.' A
general meeting, for this purpose, may be convened by any contributory or, if there
were more than one liquidator, by the remaining liquidators.™ .

The meeting must be held in the manner provided by either: (i) Cap.32;
(ii) Cap.622; (iii) the articles themselves; or (iv) in such manner as may b.e deterzgmcd
by the court on application by any contributory or by the remaining liquidators.™

Removal by the Court

i . 84
The court may, on cause shown, remove a liquidator and appoint another.

18
ki

Sections 199(1) and 251(1)(a) of Cap.32.
Sections 199(1) and 251(1)(b) of Cap.32.
Section 251(1)(c) of Cap.32.

Section 251(1)(d) of Cap.32.

Section 251(3) of Cap.32.

Section 251(1)(e) of Cap.32.

Section 236(1) of Cap.32.

Section 236(2) of Cap.32.

Section 236(3) of Cap.32.

Section 252(2) of Cap.32.
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MEMBERS’ VOLUNTARY WINDING-UP

The section does not specify who is entitled to make the application to court to
remove a liquidator. It appears that the court may allow any applicant which it considerg
proper but this “does not mean that he has an interest in making the application or may
be affected by its outcome. It means he has a legitimate interest in the relief soughgs
so that in Deloitte & Touche v Johnson,® the House of Lords held that a debtor of g
company in insolvent liquidation could not apply to court for removal of the liquidatgy
on grounds of conflict of interest.

In deciding whether there is sufficient cause to remove a liquidator, the burden is oy
the applicant to show cause why the liquidator should be removed.*” The court has wide
discretion in the matter and it may be appropriate to remove a liquidator even though
nothing can be said against him either personally or in his conduct of the liquidation ¥
In Re Keypak Homecare Ltd,* the court removed a liquidator on the basis that he hag
failed to display sufficient vigour in carrying out his duties as liquidator and hag
displayed a relaxed and complacent attitude to the possibility of wrongdoing on the part
of the directors.

Removal of Liquidator by the Company and Creditors

In a members’ voluntary winding-up, the company may by special resolution remove g
liquidator from office at a general meeting of which notice specifying the intention to
propose such resolution has been duly given to creditors and the liquidator.” Such
meeting may be convened by any contributory.” Any creditor or contributory may
apply to the Court for an order that the liquidator shall not be so removed.”

Resignation

There are no limits to the circumstances in which a liquidator in a members’ valumary
winding-up may resign from office.” However, it has been suggested thet cousistent
with an accountant’s general duty to act professionally and with integrity. 1osignations
would only be acceptable where there is another joint liquidator akle o continue to

See Deloitie & Touche AG v Johnson [2000] 1 BCLC 485, at p.491.

8 Jbid. -

Re Keypak Homecare Ltd [1987] BCLC 409, at p.415 cited in M & T Infernational Lid v Winspower Lid (in

liguidation) HCMP621/2006.

Re Keypak Homecare Lt/ [1987] BCLC 409 at p.417.

% Ibid,

90 Section 235A(1) of Cap.32.

1 Section 235A(3) of Cap.32.

Section 235A(2) of Cap.32. Sections 196(1) and 252(2) of the Cap.32 also provide for the court’s power to remove

a liquidator in a court winding-up and a voluntary winding-up respectively. Besides removal by the court, Section

235A of this Cap.32 further provides that in a members” voluntary winding-up, the company may by special

resolution remove the liquidator from office at a general meeting. However, there is no express provision in the

predecessor CO (now Cap.32 for the removal of liquidator by creditors under a creditors® voluntary winding-up.
Nofe that Companies (Winding-Up and Miscellaneous Provisions) (Amendment) Ordinance 2016 will

introduce a new provision under Section 224A so that a liquidator in a creditors’ voluntary winding-up (exceptd

liguidator appointed by the court or by the direction of the court) may be removed by a creditors’ meeting specially

convened for such purpose, with detailed requirements, procedures and formalities to be stipulated in the

Companies (Winding-Up) Rules (Cap.32H1) (“CWUR”). Moreover, under section 205, liquidators in a creditors’

voluntary winding-up appeinted by the court or by direction of the court can only be removed by the court, and that

any vacancy in that office can only be filled by sanction of the court under Section 245,

93 Cfthe position under s.171(3) of the English Insolvency Act 1986 and r 4.108(4) of the Insolvency Rules 1986.
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SECTION 237 OF CAP.32 REGARDING ARRANGEMENTS (RECONSTRUCTIONS)

discharge his duties or if there is a conflict of interests. or cha-ugg in pc?rsonal c_irc-t_lm-

< which would make it impracticable to further discharge his duties asa hquad'fl-
sraggeijnlil<e winding-up by the court,” there is currently no procedure laid down in
tnr.t-ute for resignation of a liquidator in a voluntary winding-up. However, this is sct to
- ¢ after the Companies (Winding-Up and Miscellaneous Provisions) (Amend-
chaﬂg Ordinance 2016 comes into force. The reforms will reflect the Consultation
rjr)lzzument on Legislative Proposals for the Improvement of Corporate Insolvency Law
: ublished in April 2013 by the Financial Services and. the .Treasl.lry .Bu.reau (the
wConsultation Document™) such that a procedure folr rc&gnat‘lon of a liquidator ap-
pointed in a voluntary winding-up is enacted. For instance, r.[ was proposed that a
Jiguidator in a members’ voluntary vxfinding-up must calli a meeu_ng of ﬂ1(?.c0mpany f0}1;
the purpose of receiving his resignation, and he should file a notice of resignation wit
the Registrar of Companies.”

Vacation of Gftice

A liquicater must vacate his office if a Receiving Order in bankruptey is n"fade
agains* the liquidator and he shall be deemed to b? .removcd for tbe purpose of the
appiication of either: (i) Cap.32; (i) Cap.622; or (iii) the Companies (Winding-Up)
Rules (“CWUR”) (Cap.32H).”

VIII. SECTION 237 OF Car.32 REGARDING
ARRANGEMENTS (RECONSTRUCTIONS)

The liquidator of a company in or proposed to bein voluntar?/ winding-up may, with the
requisite sanction, transfer or sell the whole or part of its business or prqperty toae,u?other
company. The liquidator may accept shares, policies or “other like interests™ in l%le
fransferee company, in compensation or part compensation for the transfer or sale, for
distribution amongst the members of the transferor company.”®

The liquidator may also, with requisite sanction, enter into an arrangement wh t?rt?by
the members of the transferor company may, in lieu of receiving cash, shares, policies,
or “other like interests”, or in addition to them, participate in profits of or receive any
other benefit from the transferee company.”

The sanction required is a special resolution which may be passed . be_f()re or
concurrently with a resolution for voluntary winding-up or for appointing liquidators.
However, if an order is made within a year for the winding-up of the company by the
court, the special resolution is not valid unless sanctioned by the court.'”

Smart and Booth, op cit, at p.17.

% Section 196(1) of the Cap.32 and Rule 154 of the CWUR. .

% Qe section 154 of the Companies (Winding-Up and Miscellaneous Pravisions) (McHMCnl) Ordinance 201}6.

9 Rule 155 of CWUR (Cap.32H). Other forms of vacation of office are due .tu be mtra:@\lccd_by The Compm}nes
(Winding-Up and Miscellaneous Provisions) {Amendment) Ordinance 2016 unde; section 262B (d) and (¢). The
liquidator is found by the court under the Mental Health Ordinance (Cap.136) tobe mcapa!:le, by -n:ason qf mental
incapacity, of managing and administering his property and affairs or he is for the time being subject Lo a
guardianship order.

" Section 237(1) of Cap.32.

? Section 237(1) of Cap.32.

Sections 237(1) and 237(5) of Cap.32.
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242 MEMBERS’ VOLUNTARY WINDING-UP

particular authority in respect of any particular arrangement. '’

of the transferor company,'®
. Where any member of the transferor company, whether he voted in favour of

‘ special resolution or not, expresses his dissent from it in writing addressed to the [,
uidator, and left at the registered office within seven days after the passing of ﬁl&\
resolution, he may require the liquidator to either abstain from carrying the Iesoluﬁmz

into effect, or to purchase the member’s interest at a price to be determined

by
agreement or, failing which by arbitration.'®
For the purposes of arbitration, the provisions of the Companies Clauses Consolj-
. dation Act 1845 (UK) with respect to settlement of dispute by arbitration are incorpg-

rated into this Cap.32."%

i If the liquidator chooses to purchase the member’s interest, the purchase money
] must be paid before the company is dissolved and be raised by the liquidator in such

manner as may be determined by special resolution.'®

IX. CREDITORS’VOLUNTARY WINDING-UP

Introduction

5.018 Part V of the Companies (Winding-Up and Miscellaneous Provisions) Ordinange

(Cap.32) deals with the subject of voluntary winding-up, and consists of s5.228 to 2508
This discussion will address the subject of creditors’ voluntary winding-up.

By the operation of 5.233(4) of Cap.32, a winding-up where a certificite of
solvency is issued and delivered is referred to as a “members’ voluntary vinding-up”
and a winding-up where such a certificate has not been issued and delivared is referred
to as a “creditors’ voluntary winding-up”. Accordingly, a ci=ditoss’ voluntary
winding-up is any voluntary winding-up where no certificate o+ sclvency has been
issued (i.e., generally it is where an insolvent - rather than a sol et - company is being
wound up, but voluntarily rather than by the court).

The provisions of sections 228 to 233 and 249 to 257 of Cap.32 apply to botha
members” and a creditors’ voluntary winding-up, whilst sections 240 to 248 of Cap.32
apply only to a creditors” voluntary winding-up (and as such, sections 234 to 239A
| apply only to a members’ voluntary winding-up, save where they are specifically

applied to a creditors’ voluntary winding-up). Accordingly, we concentrate on these

provisions in this Part, together with the relevant rules of the Companies (Winding-Up)
Rules. '

Section 237(1) of Cap.32.
Section 237(2) of Cap.32.
I Section 237(3) of Cap.32.
See 5.234 of the Companies Act 1929 (UK) (for equivalent, see s.111 of Insolvency Act 1986) on which 5.237 of
| Cap.32 is based.
| 195 Section 237(4) of Cap.32.

Itshould be noted. however, that many other parts of Cap.32 may be relevant to a creditors” voluntary winding-up.
l The provisions of the Cap.32 with respect to winding-up apply, except where otherwise stated, to the winding-up
| of a company in any mode. See .169(2) of Cap.32. Further, the provisions of sections 263-287, 289-290, and

The special resolution may confer cither a general authority on the liquidatoy org

Any arrangement or sale in pursuance of s.237 of Cap.32 is binding on the membeyg

OF

RESOLUTIONS FOR, AND COMMENCEMENT OF, VOLUNTARY WINDING-UP

RESOLUTIONS FOR, AND COMMENCEMENT
OF, VOLUNTARY WINDING-UP

If fﬂ-al el‘a]

circumstances in which a company may be wound up veluntarily are set _out in
2280 of the Companics (Winding-Up and Miscellaneous Provisions) Ordinance

f:ti)n 228(1) of Cap.32 sets out four specific circumstances in which a company

e wound up voluntarily. Generally, a special resolution of the company is required
‘gﬂﬂrder to wind-up a company voluntarily (under either paragraphs (b) or (c) of

subsection (1))- However, 1n two unusual c'u‘cumstance.s. an ordinary r_esoh}tion under
igaragraph (a) of subsection (1) will suffice - th<?se are: (i) v_v.here the period fixed for tEe
duration of the company by its articles expires; and .(11) where the event, on t' e
ﬁc_currence of which the memorandum or articles provide that the company be dis-
g'olV}:‘:f‘;r:?.cai‘uﬁparaglraph (d) provides a special procedure for winding-up where the
dirz<tots of the company have formed the opim'on that the company cannot, by reason
@‘m liabilitics, continue its business, and it is not reasonably practicable to commence

’( e winding-up under another section of Cap.32. In those circumstances the

winding-up might be commenced without any resolution of .the company. This special
procedure (under 5.228A of Cap.32) is dealt with later in this chapter.
Creditors’ voluntary liquidations are usually commenced under 5.228(1)(c) of
Cap.32'" by the members passing a special resolution to the effect thf’it j[he company
cannot, by reason of its liabilitics, continue its business, and that it is, therefore,
advisable to wind-up the company.'”® . ‘
Set out later in this chapter are the procedures involved in placing a company in
creditors’ voluntary winding-up under s.228(1)(c) of Cap.32.

Directors’ Meeting

A meeting of the members of the company must be called so that the special resolution

might be passed under 5.228(1)(c) of Cap.32 to place the company into liquidation.
Accordingly, the first step is for a meeting of the board of directors to be called, and for
the directors to meet to:

(i) authorise the convening of the meetings of the members and of the creditors
and the resolutions to be put to the meetings on behalf of the board;

293-296 of Cap.32 are specifically stated to be applicable to every mode of winding-up, which means, naturally.
that they apply to a creditors’ voluntary winding-up. . ) )
The Companies (Winding-Up and Miscellaneous Provisions) (Amendment) Ordinance 2016 will repeal this
section, and this will be subject to section 61 of the Transitional and saving provision. !T)c:c (n 108) below.
Section 228(1) of Cap.32. In Re Shop Clothing Lid (t/a Theme) [1999] 2 HKC 191, T_E‘: Pichon I (as she then was)
suggested that for a creditors’ voluntary winding-up the appropriate resolution is in th.c-.terms of para (c) of
5.228{1). Le Pichon J also stated: “the resolution proposed [in this case] is ofle Pcnauung to 5'228.(],)“3) (a
members’ voluntary winding-up) rather than 5.228(1)(c) (a creditors’ voluntary wtndmgALlp)”.‘Howevcr, it 1s_clc:m!'
that a 5.228(1)(b) resolution is not necessarily one pertaining to a members’ \'o!untary. winding-up; a creditors
voluntary winding-up might also be commenced under sub-s (b), as well as - as is admittedly more usual - under
sub-s (c). See alson 108, below.
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viil) i i
(viii) i:, }I:(E)élglwad that the court, in arriving at its conclusion, should f irst d
c i : -
 contractual rights and reasonable expectations of policyholder,

bef
ore the scheme was promulgated and then compare those with th

result of the rights and i i
s expectations of policyholders if the scheme v h
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|, INTRODUCTION

Clawing Back, Pre and Post Petition

One of the principles underlying insolvency law is to ensure the pari passu doctrine, so
ﬁmt all unsecured creditors are treated equally.

" This chapter deals with the payments made prior to the filing of the winding-up
Letition (unfair preferences) and those made post petition (unvalidated transactions).
Whilst the operating principles which apply in these two scenarios vary; it will be seen
{hat the law strives to strike a balance between ensuring that unsecured creditors are
treated equally whilst at the same time preventing the claw back of assets where it
would be inequitable to do so. Tt is the operation of this uneasy exercise which
sometimes causes a degree of confusion when ascertaining whether some transfers

should be avoided.

Introduction

The current faw is borrowed from the provisions set out in the Bankruptcy Ordinance
(Cap:5). The relevant statutory provisions are s.50, 51, 51 A and 51B of the Bankruptcy
Owlininze (Cap.6). These are modeled on ss.340, 341, 342 and 435 of the UK
- solvency Act 1986.

The law in so far as it concerns unfair preferences in the corporate insolvency
context is problematic. The source of the problem lies largely in there being no enacted
legislation for unfair preferences in the corporate context. Rather, the legislature has
simply adopted the provisions contained in the Bankruptcy Ordinance (Cap.6) and
deemed these to be part of 5.266B of the Companies (Winding-Up and Miscellaneous
Provisions) Ordinance (Cap.32)." This has caused some difficulties as a result of the
wholesale importation of sections of the Bankruptey Ordinance (Cap.6). This is so in

particular, where the analogy between a personal and corporate debtor breaks down. As
will be seen below there are specific difficulties, in defining an “Associate”. Many

subsections in 5.51B of the Bankruptcy Ordinance (Cap.6) deal with “blood” relatives
of a personal debtor. This obviously has no equivalent for a corporate debtor.

The law on the matter has changed for winding-up proceedings which have
commenced after 1 Aptil 1998. Whilstit will no doubt be the case that the “old law” (for
winding-up proceedings commencing before 1 April 1998) will be progressively less
relevant, since it would be increasingly improbable that an action for unfair preference
would still not have been dealt with by now, nevertheless, for the sake of completeness,
it will be briefly be touched upon here.

0Old Law

The “old law” is conveniently set out in the decision of Deputy High Court Judge
8. Kwan (as she then was) in Re Hoi Sing Construction Company Ltd:>

! Section 266B (1)(a) of the Companies (Winding-Up and Miscellancous Provisions) Ordinance (Cap.32) states that
“q reference in 8.266 or 5.266A of this Ordinance to a fraudulent preference shall be deemed to be a reference to an

! unfair preforence as provided for in 5.50 of the Bankruptcy Ordinance™.

© [2001] 2 HKC 325 at 328-330.
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“The statutory provisions . .

43. Secti i ; i
ection 266(1) of the Companies Ordinance (now renamed the

Winding- is
(Winding-Up and Miscellaneous Provisions) Ordinance (Cap.32)) is COmpanjas
: a

‘Any conveyance i o
. » mortgage, delivery of goods, 1 i
relating to property made or done it ot

by or agai ithi

s . gainst a company wit i
oele rc-thg corr.lmejnf:ement of its winding-up which, had it bZen .
gamst an individual within six months before the

;L;zi:y petition on which he is adjudged bankrupt, would be d
Wounr;ptcyba Eraudu]ent preference, shall in the event of the co:mEd
up be deemed a fi ere ] [

Moo Sy a fraudulent preference of its creditors an
44. As the commencement of the windin
(Amen@cnt) Ordinance, No. 76 of 19
old‘ section 49(1) of the Bankruptcy O
which has been repealed, provided as follows:
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Every conveyance or transfer of property.
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The case law . ..
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INTRODUCTION

debtor “with a view of” preferring the payee over his other creditors. In
other words, he must prove the debtor’s intention to prefer. This burden
does not shift, even where it is shown that a voluntary payment has been
made which in fact gives a creditor preference (/n Re Cutts [1956]
| WLR 728 at 733; BNP v Sam Wah Hing Garment Factory Lid, supra at
506D).

It is competent for the court to draw the inference of intention to prefer
from all the facts of the case, particularly when there is no direct
evidence of intention. But the inference should not be drawn, having
regard to the situation of the onus of proof, unless such inference is the
true and proper inference from the facts proved. Thus, it will not be
drawn, if the inference from the facts is equivocal and, in particular, it
will not be drawn from the mere circumstance that the creditor paid was
it fact ‘preferred’, in the sense that he was paid when other creditors
were not (In Re Cuits, supra at 733, 739).

The intention to prefer, which must be proved, is the principal or
dominant intention. It is recognised that there may be more than one
intention involved. There may also be a valid distinction for present
purposes between a view or intention to prefer and the reasons for
forming and execuling that intention, i.¢., motive (/n Re Cuits, supra at
734, 740, 750).

The time at which the intention is adjudged is the time of payment. The
section is not looking to future events in this respect (In Re Matthews Ltd
[1982] 1 Ch 257 at 264B to D).

Fraudulent preference does not necessarily involve an element of dis-
honesty. Nevertheless, it must be remembered that the inference to be
drawn is of something which has about it, at the least, a taint of
dishonesty, and, in exireme cases, much more than a mere taint of
dishonesty. The court is not in the habit of drawing inferences which
involve dishonesty or something approaching dishonesty unless there
are solid grounds for drawing them (BNP v Sam Wah Hing Garment
Factory Lid, supra. at 500B; In Re Kushler Ltd [1943] 1 Ch 248 at 252;
Re Wing Hong Woo Co Ltd [2000] 4 HKC 186 at 201A to C).

The word ‘preference’ imports in it the voluntary act of a person who can
do either the one thing or the other as he prefers. In as much as preference
implies selection and selection implies freedom of choice, a payment
must in order to constitute a preference be voluntarily made, and that a
payment made under pressure, .g., in the shape of proceedings actual or
threatened by the creditor concerned, or fear of such proceedings, is not
for this purpose a voluntary payment (Butcher v Stead (1875) LR 7 HL
839 at 846; Sharp v Jackson [1899] AC 419 at 423,425, 427; In re Cuis,
supra at 740; BNP v Sam Wah Hing Garmenti Factory Lid, supra at 507H
to I; Halsbury’s Laws of England, 4th edn, Vol 3, para.914)".
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Old Law v Current law

It is fundamental to understand that the “old law” has very little relevance

hence considerable caution should b i i
¢ exercised before placing am i
dents based on the “old law”. ’ e

In Re MC Bacon Lid,” Millett J (as he then was) held that:

IIOW; &nﬁ

on preg-g‘

“... [the O1d law] has been replaced and its language has been entirely recast,

word f’f significance, whether in the form of statutory definition or in its,S ; E‘.&fe-ry
exposition, has been jettisoned. ‘View’, ‘dominant’, ‘intention’ and even ‘t -
bave all been discarded. These are replaced by ‘influenced’, ‘desire’ and ‘too .
in relation to that person the effect mentioned in s(4)(b). 1 therefore em ]f;]dm
proFest against the citation of cases decided under the old law. They caru:lotp be U;aﬂ_y
assistance when the language of the statute has been so completely and de]ibe0 -
changed. It may be that many of the cases which will come before the Cm;itﬁ}y
future will be decided in the same way that they would have been decided und ol
old law. T]:fat may be so, but the grounds of decision will be different. What thel::r i
has tp do is to interpret the language of the statute and apply it. Tt will na lo o
Inquire whether there was “a dominant intention to prefer’ the creditor, but whelifgw
‘_[he company’s decision was ‘influcnced by a desire to produce the effe::t menti -
in sub-s (4)(b)’. This is a completely different test”. 3

His Lordship considered that there were:

at‘ least two radical departures from the old law. It is no longer necessa-y f
@tabhsh a dominant intention to prefer. It is sufficient that the decision X
influenced l?y the requisite desire. That is the first change. The second is +hhaLL i‘g i;v :2
longer sufficient to establish an intention to prefer. There must he v desin t
produce the effect mentioned in the subsection”. | s

S niey M Dp M ] aTs
5 d t.]h al
I Re {a l A'iﬂ'i-l Fo i Lﬂll ] ad ed W]lat I € ad to AU fag MCB(JCU”L!d

“His Lor@ship highlighted Some differences between the old law and the new law
and explained the requirements under the new law, In contrasting the distinction

betwcep the concept of desire under the new law and that of infention under the old
law, Millett J made the following points:

(a) Intf:ntign 1s objective, desire is subjective. A man can choose the lesser of two
evils without desiring either (p.87G).

(b) The.relevant desire is a desirc to produce the effect of putting a
creditor/surety/guarantor into a position which, in the event of the company

* [1990] BCLC 325, at 335,

4 ;
Ejaﬂqo:f_] t?: ET;C 461 1. Note th‘at while the Court of Appeal reversed part of the decision, the reasoning of his Lordship
Qj‘ .Ui‘j?ﬂ e.ﬂgcd b}}: the Court. Both Re MC Bacon Lid and Re Stanley He Po Men were applied by Kwan ] in The
iwial Recoiver v Jumes Conrad Lowey (unrep., HCMP 2770’2{'}0“;) 2006 W )
: - . HE 12003], L 3378706 : :
. 2233; Re Phantom Records Ltd (unrep., 7 December 2006). .
° [1990] BCC 78.

THE PROPOSED NEW LAW

going into insolvent liquidation, will be better than the position he would
otherwise have been in (p.87H).

(c) A man is not to be taken as desiring all the necessary consequences of his
actions (p.87H).

(d) “Some consequences may be of advantage to him and be desired by him;
others may not affect him and be matters of indifference to him and while still
others may be positively disadvantageous to him and not be desired by him,
but be regarded by him as the unavoidable price of obtaining the desired
advantages”.

(e) A transaction will not be set aside unless the debtor positively wished to
improve the creditor’s position in the event of his/ its own insolvent liquidation
(p.88A).

(f) Ma‘e presence of the requisite desire is not sufficient. The desire must
fiwve influcnced the decision to enter into the transaction. That requirement
< satisfied if it was one of the factors which operated on the minds of those
who made the decision. Tt need not be the only factor nor a decisive one
(p.88B to C)".

THE PROPOSED NEW LAW: COMPANIES
(WINDING-UP AND MISCELLANEOQUS PROVISIONS)

(AMENDMENT) ORDINANCE 2016

The said Ordinance has been gazette on 3 JTune 2016.
At the time of publication (December 2016), no effective date has yet been

confirmed.

Tt is very important that the Amended Ordinance will make some radical changes.
These ate too numerous to list out in this Edition and will be comprehensively reviewed
in the next edition of this work. Readers are advised to read the Amended Ordinance

after the new law comes into effect.

II. SUMMARY

These arc the basic elements which must be in existence in order to constitute an unfair
preference:
(a) a preference within the meaning of s.50(3) of the Bankruptey Ordinance
(Cap.6) was given by the bankrupt at the relevant {ime; this is a matter of fact.
There must therefore be an antecedent debt as well as a transaction giving risc
to preferential effect;

(b) the bankrupt was influenced by the requisite desire as defined in s.50(4) of the
Bankruptey Ordinance (Cap.6) when he gave the preference; where the
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company gives a factual preference to a connected party,

this gives riga to
certain presumptions; and

(c) the bankrupt was insolvent at the time of the transaction or he became
insolvent in consequence of that transaction,®
If these requirements are met, then the Court will make such order as is necessary i
order to restore the parties back to where they would be had the transaction giving rige
to an “unfair preference” never taken place.” As will be explained below, the Coyry hasg
wide discretion to make such order as appropriate. This discretion is subject to caveats;
essentially that the Court should not make such orders in so far as these would injure the
interests of ‘innocent’ third parties.®

Given the fact sensitive nature (ie was the company influenced by a desire tg prefer,
was the company insolvent at the time of the transaction, etc) of applications to set aside
transactions on the grounds of unfair preference, it will be a rare case where such
proceedings can be struck out. Sec Re Cheung Siu Kin (per Poon 1., 10th April 2013)

IIlI. REQUIREMENTS

Antecedent Debt

This requirement is laid down in 8.50(3)(a) of the Bankruptcy Ordinance (Cap.6). A
debtor can only be preferred if he or she “is one of the debtor’s creditors Or a surety .
guarantor for any of his debts or other liabilities”.

Therefore, the starting point is that there must be a pre existing debtor/lendor or
debtor/guarantor relationship (which arose before the “relevant time™). Hence, 1 at the
“relevant time™ a company purchases goods or services and pays for these, “hicre can be
no unfair preference. This is so because the liability to pay arises at tie tame time a5
goods or services are given to the company. That relationship must'be a direct one. In
one case, where a billiard saloon was operating from premises leased from its directors
and the company paid the rent directly to the landlord, the Caut keld there could be no
unfair preference as there was no pre-existing borrower/lendet relationship.’

.

Preferential Effect

Improving the Position

Morritt J in relation to the English equivalent of 5.50(3)(b) of the Bankruptey Ordi-
nance (Cap.6) in Re Ledingham-Smith'® had this to say:

“The phrase ‘will be better” in relation to the event of the individual’s bankruptey
used in section 340(3)(b) envisages a bankruptey after the doing of the thing in
question. It also predicates that the position will be better, not may be”.

© Section 51(2) of the Bankruptcy Ordinance (Cap.6).
" Section 50(2) of the Bankruptey Ordinance (Cap.6).
5 Section S1A(2) of the Bankruptey Qrdinance (Cap.6).
? See Re Beacon Leisure [1992] BCLC 565. Note that there, Mr. Wright QC left open the possibility that the directors
had been preferred (567h)
"% [1993] BCLC 635.

REQUIREMENTS

The effect of the preference is thus measured as if thf: liq.uidation occurred imrgedla’iely
-the doing of the thing rather than when the liquidation actual.ly occurs, Thls frieans
£ he creditor’s position is improved by reference to a hypothetical liquidation Whlch
ﬂﬁl{;isrise immediately after the transaction rather than the actual liquidation when it
W
Occg; {he facts of that case, the court held that there was no preference because ..at the
time when the payment was made, it could not be said that the payee would inewtal‘)ly-
be benefited by the payment since further service were to be provided by the payee ;ftmt
the payment. There was no evidence to show the?t when such paymf.:nt was ma de., t1
would definitely be in excess of payment for services to be rendered in the ‘1mr‘ne ia el
future. The evidence was that if the payment had not been made, the subsequen
services would not have been rendered.

Third Party Funds
When a _company is in financial difficulties, it sometinjes happens that the people
behind-the company (often shareholders) will use their own funds to reduce ;I?e
coumatiy’s indebtedness. These monies paid for and on behalf of the com‘pany woul H‘f
the ":rdinanr course be construed as unsecured 103“? to tht.e _company. Such advances
nave a neutral effect on the company’s overall financial position. On!th.e 01.1(?: hand, one
debt is extinguished, on the other there is an increase in the company.s liabilities. There
isatleast one strong argument why 8.266B of Cap.32 should TlOt ‘tic, tri ggered. Pa_lym;nts
by these backers cannot be equated with the company doing .anythm.g by itse '.o]‘rl
suffers anything to be done”. These payments have, strictly speaking, nothing to do wit

e ir??ff;i];i):)n, it is arguable that nothing which has happened, .offcnds the spirit behml(li
the legislation, which is intended to ensure that the other creditors are not worse off.

Secured and Partly Secured Creditors

It goes without saying that a secured creditor (to the extent of his security) canno_t be
preferred since he cannot be said to be worse off when the company goes into
liquidation. If monies are repaid at the “relevant time” to a partly secured cred‘ltor, t]he
preferential effect will be measured as being the amount of payment made minus the
value of the security at the time of the payment (hence being eq.ulvalent to the unsecured
amount). Hence the applicant will normally need to adduce evidence of the value of the
security at the time of the transaction.

Guaranteed Debts of the Company

Ina liquidation, a guarantor becomes effectively a contingent creditor. This is s0, as the
creditor generally has the right to sue either or both guarantor and creditor company.

"' InJames v Common Wealth Bank of Australia [1995] 13 ACLC 1604, Young J-at 1607 held that: “if one can ]slco tﬂael
the position of the general creditors after the transaction was no worse than it was beft (ire the transa?tmir ;n h
transaction does not have the effect of giving a preference to one creditor over the 9thcrs .Note.hpweweitr af lellng
J was dealing there with 5.122(1) of the Bankruptcy Act 1966 which focuses on “the effect of g‘mng t dt :rcl 1(«:;
a preference, priority or advantage over other creditors™ whereas under ch?g Kong law, the .fOCI‘Jb is :,‘m' ;I: ‘ylhe
whether the creditor is better off than if the transaction had not been entered mto..ln other words, in Australia
focus in on the effect on other creditors whereas in Hong Kong, one looks at the improvement.
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When a company repays at the “relevant time”, a debt which is guaranteed (hy
third party), this might well improve both the creditor and the guarantor’s Positiop, 12
Whilst the guarantor might claim against the company if he has an indemnity, he will
only recover a dividend upon the liquidation as an unsecured creditor; hene
preferred to the extent that the debt guaranteed by him is paid by the company.
to the extent that the debt guaranteed by the guarantor has been repaid; this wi
the guarantor’s loss on a liquidation of the company.

The applicant could in principle pursue unfair preference claims against both the
creditor (say A) and the guarantor (say B) for the amounts repaid.'® This is so ag both
could be said to have been put in a better position; however in practice it may wel] he
that the applicant would have difficulties in establishing that the company desiredﬁ;
prefer both rather than one. As will be scen below, it is often difficult to ascertain (as.
there is often no direct evidence) whether the company desired to prefer A and B o

whether it simply desired to prefer A with the incidental but necessary effect tha j
would benefit B."*

€ he ig.
[n shor,
]] reduee

Common Preferences

In the Cork Report,'* three specific examples are given as to what would constitute.
an act of preference: (i) payment to a creditor of his debts (in whole or in part);
(i) providing security for indebtedness which arose before the ‘relevant time’; and (iii)
return of goods which had been delivered but not been paid for.

Fayments

Payments are the most common and straightforward form of improving a credito-s
position vis-a-vis another. This clearly “has the effect of puiting that person ita 4
position” which would be better in the even of the company being declared i3 vent.
Obviously, when the payment is in part, the preference will extend to the =xtcat of the
payment. It is to be noted that the legislation does not require the act of preierence to be

narrowed to cash payments. Therefore, a transfer of an asset of the cornpany to satisfy
the payment of a debt would also be caught.'®

Security for Indebtedness Arising Prior to the Relevant Time

When a company grants security for a previously unsecured loan, it does something
which improves the unsecured creditor’s position by giving him priority over the other
unsecured creditors. '’

I~

This would be on the assumption that the debt is secured, or if it is partially secured, the preferential effect would
be restricted to the unsecured part.

b}

The creditor would in those circumstances be well advised to join the guarantor as a party, so that should he have
to repay the Company to the extent of the preference, he could recoup it against the guarantor, Note that the Court
has the power under ss.51A(1)(e)-51A(1)(f) of the Bankruptcy Ordinance (Cap.6) to revive the obligations of the
guarantor to the creditor, to the extent that these had originally been extinguished as a result of the preferential
payment; upon the Court ordering the creditor to repay the applicant.

Re Agriplant Services Lt [1997] 2 BCLC 599 illustrates the difficulties involved in ascertaining whom the
company desired to prefer.

Para 1208 of the Cork Report.

In Weisgard v Pitkington [1995] BCLC 1108 at 1113¢, Judge Maddocks held that the transfer of leases owned by
the Company to some of its directors in repayment of unsecured loans was an act of preference.

For example in Re MC Bacor [1990] BCLC 324 the granting of a debenture to secure a previously unsecured debt
was regarded as an act of preference, In Re Mistral Finanee (in liquidation) [2001] BCLC 27 at 33 per Peter Smitl

REQUIREMENTS

Return of Goods .

s deals with the return of goods supplied on credit. This proposition 1.s a common-
TIE sical one: assuming that the title to the goods has passed to the purchasing company;
56!

then the only recourse of the vendor/creditor is a claim in personam for monies due and
thel

. The vendor/creditor will only receive a dividend in the ?iquid.ation on a parl
ngl.; sis. However by having the goods supplied to it returned, it obviously becomes
.assu E;”f ]I_%y allowing the vendor/creditor to act as if the transaction had never begn
:;::;g irllto, the company would be effectively releasing the vendor/creditor from its

strict coniractual obligations.

Court Orders
Gection 50(6) of the Bankruptcy Ordinance (Cap.6) provides that:

“the fact that comething has been done in pursuance ofthe order ofa courtj d(?es naot,
without mare, prevent the doing or suffering of that thing from constituting the
giving ur an unfair preference”.

This provision is no doubt targeting at transactions dis guiged in Court E)rdcrs. W]il C.:l ?gi
uosigned to prefer a creditor. This might k?e done by having a Cour‘fé I—sIanctlon _ t1 ,Oes
xample by way of a consent order which is en.dorscd‘ by the Court. oxyeve_r, itg o
without saying that if the Court order was obtained after a contested hearing, it may
{hat the requirement of “desire to prefer” could not be met.

Series of Dealings between the Parties

One can envisage a situation whereby a trading company woulq ovie a cer.taln amount
of money to a supplier/creditor at the start of the “relevant time”. Dunngdthls ptrs-
liquidation period there could be repayments for trade deb.ts owe ’ to iﬂe1
supplier/creditor and at the same time, the latter would supply the tradi ng company wi "
goods. If the trading company was paying for the goods freshly supphed,”ﬂ‘qgere wou
obviously be no preference issue since there would be 1o “antece:iem debt : Iio‘fv:{mj
a problem might arise where the trading company during the relleva_nt time s:I:Vt elst
debts for goods previously supplied, in order to ensure fL‘ltLll'é del}veries on cre 1}.] t
could be argued that there is an element of unfair pre_ference, if one 1solate§dtfa
repayment as an independent transaction. It could be .sa1d ﬂli.lt the company paid tor
antecedent debts and as a matter of strict law got notl:ung_fo_r %t. _ }

The problem is compounded for the supplier/creditor if it is repaid for antecedent
debts” on more than one occasion and supplies fresh goods to the cgmpany. That
supplier/creditor could be potentially liable to repay all of the sums it reccived as

QC, where there had been a first mortgage for the purchase of a yacht but itwas void fm. failure of registration, and
lhué a second one was created during the “relevant time”. That was helfi.to be an unfair preference. e
For example, a Bankrupt could try to transfer valuable property to his wife by way of a‘consentthorder in :1 Te :N ;u:lld
divorce proceeding where the property would be transferred as part of the ancillary Tehef‘. Azjo ; rf‘r exan\]l)lse i
be where a company is sued by a “friendly” creditor and makes a consent order so as to use this as an exc p
that creditor to the detriment of the general body of creditors.

¥ See paragraphs on antecedent debt in para.9.006.
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settlement of antecedent debts. In reality, it may be that, had the supplier/credifo;
been paid for its previous supplies, the company would be worse off since it would po;
have supplied the company which in turn might have suffered great losses as 5 m&m

In Australia, the Courts have devised a principle whereby, the Court could, W. i
assessing whether a creditor had been preferred; look at the broad picture of the trading
relationship between the supplier/creditor and the company; rather than log
transaction by transaction basis. This principle operates in such a way
creditors are not worse off, because the supplier/creditor has supplied
superior value to the amounts paid by the company in settlement of
induce the creditor supplier to continue supplying it, the Court will ¢
would be no preference.?”

It is unlikely that the Hong Kong courts will feel the need to develo
principle. Tt must be noted that in Australia:

le at it ong
that if the oﬂlez
goods of equal @3:
old debts 50 ag W
onsider that there

P & similap

“... the effect of a payment on the other creditors of a debtor is de
objectively. If the payment has the effect of giving a creditor a preferenc
other creditors, it does not matter that neither the creditor nor the debtor
give the creditor preferential treatment™ >’

termineq
€ Over ﬂ]g
intended 1o

The Australian legislation looks to the effect of the transaction and not to the intent, o
state of mind, of the debtor.*® As such, where the company settles old debts in ordurfg
induce the creditor supplier to supply it with fresh goods, that transaction would
normally be caught by the Australian legislation; even where the other credi tors in fage
benefited from a series of transactions at the “relevant time” because the value of £oods
supplied exceed the amount settled for past deliveries. Tn Hong Kong however, ti.c state
of mind of the company when making payments is of crucial importarce. If there is
evidence that the purpose of the payment was to induce the supplier/crecitor to continue
to supply the company, then clearly, there could be no desire to prefer the creditor.®

One could argue that this device employed by the Courts in Australia was designed
to mitigate the harshness of a legislation which only focuse. o the effect of transac-
tions during the “relevant time”. By looking at some ongo.ng transactions on a global
rather than an individual basis, the Australian Courts ate able to rule in such a way that
is “fairer’ to those supplicr/ereditors.?*

It must be noted nevertheless that the outcome in Australia and in Hong Kong could
still be different in some instances. Where the company settles old bills in order to
induce the creditor supplier to continue to supply it with goods or services but the value
of the goeds or services supplied is less than the payments in settlement of old bills,
then in Australia there would be a preference to the extent of the difference in value

20
2
22
23
2

See the decision of the High Court of Australia in Airservices v Ferrier [1996] 137 ALR 609,
Australia in Airservices v Ferrier [1996] 137 ALR 609 at 622, lines 20-30.

8 Richards & Co Ltd v Lloyd [1933] 49 CLR 49 at 62.

See paragraphs 9.014-9.017.

Whilst there has been support from some quarters in changing our legislation so that it looks at effect only along

the lines of the Australian model; the present instance is a good example of why that change might swing the
pendulum too far against supplier/ereditors.

by
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25 In Hong Kong, there would probably be no preference, as the

' two. . )
e - be described as having a desire to prefer that supplier/creditor.

f}nﬂuenced by a Desire to Prefer
;'-ggneml

. P
The law is conveniently set out by Millet J (as he then was) in Re MC Bacon:
‘The

is acti at an
«A man is taken to intend the necessary consequences of his d_ct10n§, S(i th "
‘ntention to grant a security to a creditor necessarily involves an mten.tlon op o
f]:at creditor in the event of insolvency. The need to establish that such 1ritent10;ions
er fransa
i i 1d law to prevent perfectly proper tra
inant was essential under the o _ . !
dﬁ‘:;‘; being struck down. With the abolition of that requirement mter.mon could t:;l;t
emain the relevant test. Desire has been substituted. Thatis a veri/ dlffer?riv rga; Vﬂs.
1 ire i jecti hoose the lesser 0
ion is.objecti 3 subjective. A man can ¢
Intention i objective, desire is i > the : o
i i 3 cstablish a desire to ma
ithos iri It is not, however, sufficient to es
without desiring either.  however ‘ . ! ek the
aymeit or grant the security which it is sought to ax.fmd. Therlfe must hav% bee :
E );re to produce the effect mentioned in the subsection, that is to say, to 1mproz
i Can i iquidation. A man is not to be
itor” sition i t of an insolvent liquidation.
the creditor’s position in the even i : e
talken as desiring all the necessary consequences ofhis actions. S(im:f thLS-cqlzizl o
: L i 1 im; not affect him
: i him and be desired by him; others may
g —— i sitively disadvantageous
indi ‘ im: while still others may be positively _
matters of indifference to him; w : " s
i i im, but be regarded by him as the una
to him and not be desired by him, Tega . : .
fobtaining the desired advantages. It will still be possible to provide assmanlce éo
0 . H 3 o D
in financial difficulties provided that the company 13 actuated only by

b o w regime a transaction will not be

i i ions. Under the ne
roper commercial considerations. 4 . ot be
Eet Ia)side as a voidable preference unless the company positively wished to imp

the creditor’s position in the event of its own insolvent liquidation”.

i inci idered above.”’
applicable principles have been const . :
TheTlEel:j applicant does not have to produce direct evidence (and mare often that not

. ; S —
simply cannot) of the requisite desire; its existence may be m.terrcd from theth:herc
stances of the case.2® However it will be insufficient to simply pointto tht? f?ct that s
: i ; that, ips
in f: ditor and hence ask the Court to mier
was a preference in favour of the cre : . that
Jacto I'[)here must have been a desire to prefer that creditor. For the application to
succeed, more evidence 18 require . o .
It is thus clear that as a matter of Hong Kong law, if the company 1s ggmgrir(lhim
which has the effect of preferring a creditor, but it has done so as aresult of the ¢

v Ferrier [1996] 137 ALR 609 at 623. For there to be a preference in Australia, the

25 o T . a - ‘ :
| pp—— ference over the other creditors, the payment must

i ) iving the creditor a pre : :
transaction must: “have the effect of giving : B
ultimately result in a decrease in the net value of the assets that are available to meet the competing d

b mere i i ei d Louey (unrep., HCMP
** [1990] BCLC 324 at 335-336. Applied in The Official Receiver v James Conrad Louey

3 4
2770/2003) at [87] and cited with approval in Re Sweermart Garinent Works Lt [2008] 2 HKLRD 9

; Bl
See para.9.004. . B o . PP —
% Re MC Bacon [1990] BCLC 324. Applied in The Official Receiver v James Conrad Louey (]

2770/2003) at [87].
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eXercising pressure (commercial or otherwise) on it then that is not a
can be recovered as being a preferential payment.*

Whether the company was influenced by a desire to prefer a particular creditor g
matter of fact to be determined in each individual case having regard to the totality of
the evidence and by drawing an appropriate inference, In Re Sweetmart Garmeny
Works Lid [2008] 2 HKLRD 92, Barma J held that the company was influenced
desire to prefer a bank creditor. In the ordinary case, it will not be likely that the Court
will come to such a conclusion. On the other hand, in Re Leric Internationa] Lig
where there was no evidence to suggest the mortgage in question was not entered jng
at arm’s length or was not governed by proper commercial considerations, there Wag
thus no evidence to establish or infer the desire to produce the cffect of putting the
moneylender in a better position. The more typical case is where the company prefeyg

DPaymeng Which

Whe is being Influenced

Whether a bankrupt had the “relevant desire” is 3 relatively narrow issue to consider.
However when one deals with the ‘relevant desire’ of a company, the question arises as
to who are the natural persons whose desire is equated with that of the company, That
13 a question which will have to be answered on the facts of the case, looking at all the
relevant facts. And depending on the size of the company, the corporate structure, thy
persons who made the individual decisions, etc the answer may well vary from case «,
case.” The Court will, in effect, attribute the desire of such individuals to the compayy
as is just in the circumstances of each case. Whilst there can be no hard and far rule, in
smaller companies the desire will often be attributed to those who coutiol them,
whereas in larger companies, the desire will often be attributed to that of" the board,

. e o —— .

% Seen 34.

" [2009] 2 HKLRD 238,

U Meridian Global Funds Management Asia Ltd v Securities Commission [1995] 2 AC 5 00, where Lord Hoffman
held that: “the company’s primary rules of attribution together with the general principles of agency, vicarious
liability and so forth are usually sufficient to determine its rights and obligations. In exceptional cases, howeyer,
they will not provide an answer. This will be the case when, a rule of law, either expressly or by implication,

excludes attribution on the basis of the general principles of agency or vicarious Liability™ (at 507 b-c). Referring

to the dicta in Lord Hoffman  judgment in Meridian, Moore-Bick LJ pointed out the ‘need to distin guish between
several quile distinct sets of rules’ in MAN Nutzfahrzeuge AG v Freightliner Lid [2005] EWHC 2347 (Comm),

[2005] Al ER (D) 357 (Oct), (Approved Jjudgment) that: *[t]he first, to which Lord Hoffmann adverted briefly in

the Meridian case, are the rules Wwhich relate to vicarious liability under which a person may be held liable for the

acts and omissions of those he engages to act on his behalf. Liability in such cases depends on the wrongful actor
omission of the agent or employee himself for which his principal or emplayer is held responsible. Tt does not
depend on the attribution to the employer of another’s state of mind, The second set of rules concerns the attribution
to one person (natural or juridical) of the state of mind of another whom he has appointed to act as his agent. It is
with that question that cases such as i re Hampshire Land Co, Belmont Finance v Williams and £[ Ajou v Doflar
Land Holdings, 1994 WL 1061696 (Ch D), [1995] 2 All ER 213, (1995) 69 P & CRD 25, 1-03-1995 Times 1061,

of mind to another as the identification of the natural person or persons who are to be
Juridical person for the purposes of the substantive rule in question’,

REQUIREMENTS

o’ Desire not ‘the’ Desire

~ .32
wwan J observed in The Official Receiver v James Conrad Louey:
Kowi Z

. e 4 ich
“[a]s for influence, this requirement is satisfied if it was one of the factor? wh::_:l
g ated oﬁ the minds of those made the decision. It need not have bee.n.t u(ai only
. i i i that if the requisite desire
is t necessary to prove
factor or even the decisive one. Itis no : e requisite )
}fjaj{r)lot been present, the company would not have entered into the transaction (Re
a 3

MC Bacon Ltd, at 336¢ to d)”.

]nf Tces € mind o ¢ decision ‘l[la €r, El CCS 10T e p!.lI []()Se ] bh W1 g the
iflue th d f th d t “ﬁ f th f

existence of an unfair preference.

cil iderations
Proper Conznercial Consi | | ‘
‘ O 2acon Lid® Millett J (as he then was) held it would still be\ Poss%ble‘undel-' (;[hz
}ﬂeva ‘avk"' t;) uphold a transaction made by a company in financial difficulties “provide
il X

i i ions” (p.336A).%*
“at the company is actuated only by proper commercial considerations™ (p. :
fra

i i i a
y s saction will not be set aside as
Thar was so, because under the “new law”, “a transacti

. . . e
idable preference unless the company positively wished to improve the credito
vo } 3 o %
ition i i insolvent liquidation™.
tion in the event of its own inso i : . N o
pOSIThe same point was made by Mummery T in Re Fairway Magazines Lt ) w};ere i
: i raise
i i ‘hich had granted a debenture in order to
it was dealing with a company w : a : "
Cm:]jes to allow it to continue its operations while negotiations were in progress to se
mo!
t business. o ( .
1 It should be borne in mind that the lynchpin is whethq the trdrﬁsach 0: . ;n
sti(;n was influenced by a desire on the part of the debtor to improve t c positi "
S i iderati for a transaction mig
i i 4 ercial considerations fo
of the creditor. Whilst proper comm rei : bl Vo e iy
i i i i dermining an inference of the e oh
rovide an evidential basis for un e : o
Eesire it is by no means the only possible way to rule out the existence of the requisi
desire.*® ‘ .
In this connection, it is noteworthy in paragraphs 124.7 to 121:?1 8 (]z:f ;};?qifiizztl \?ency
i d Practice, (leading to the Englis g
Cork Committee on Insolvency Law an : : .
Act 1986) that the Australian model focusing solely on effec:h of pdz:tlint S;SH:?I}I e
jori i i it is of course open to the court to ¢
by the majority. Having said that, i o0 o e to examine (e
objecti : tions to see whether it is likely or u y
objective effects of the transac ; Toy e
i ffects when he gave the preference. i
bankrupt was influenced by these e 1 i
Observ‘\[:d by Millett J, a man is not to be taken as desiring all the necessary conse

: : 37
quences of his actions.

2 (unrep., HCMP 2770/2003) at [88].
[1990] BCLC 324. _ -
Followed in Wills v Corfe Joinery [1998] 2 BCLC 75 at 77, per Lloyd I.

ot example, in Re St m,fp. Hoau F fan, Laim J sugpested that a payment made T (AU dermine
: V. de under duress would also un
ample, 1 aniey au Po Man, Jsugp pay

b

the inference of such a desire. )
T Re MC Bacon [1990] BCLC 324 at 335.
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Three Way Preferences

Another difficulty when ascertaining the relevant desi
company desired to prefer in situations where the creditor’s debts was also guarangegg
by a third party (often a director or shareholder of the company).

As the section is only triggered if it can be established that there
prefer the respondent, it is of fundamental importance to seck the reco
“right” party (or parties). For example, if the applicant chooses to pro
creditor only, but it later transpires that in fact the company had de
director/sharcholder who had guaranteed the debt, it
against the creditor would fail, with costs to be paid
sometimes be prudent to proceed against both. It m
because the creditor was factually preferred; it does n
desire 10 prefer him. A man (or a company) is not tak
neecessary consequences of his
paying off a guaranteed debt, th

re will be to ascertajp Who the

Was a degjpe to
urse against the
ceed againgt the

sired to prefer 4
may well be that the application

by the applicant, Hence, it will
ust be remembered that merely
ot always follow that there Was g
en to be taken as desiring al] the
action. Whilst by desiring to prefer th
€ necessary consequence was to prefe
does not follow that there was a desire to prefer to the creditor. Th
incidental consequence only. It is also possible that the company desir
guarantor and creditor, although in practice it is les
company had any desire to
financial institution,
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There is authority to support the following proposition: that when: A being a
director of B, and guarantor of B’s debts vis-g-vis C, the Bani; when A directs pre
liquidation repayment to C s that both C and A are liable to repay the Company under the
law of unfair preference. This 15 80, the reasoning goes, because A intended to benefit
C in order to benefit himself: see Jonathan Parker J in Re Agriplant Services.® The
following passage is of particular relevance and assistance:

“Ifurther agree that (as I observed earlier) before an order can be made against CAF
[the creditor] the court must be satisfied that in making the payment the company,
that is to say in practice Mr Sagar, was influenced by a desire to improve the position
of CAF on an insolvent liquidation of the company. But at that point T part with
Mr Vickers. The evidence in the instant case establishes, and T find, that in making
the payment to CAF, the company, that is to say Mr Sagar, was influenced by a
desire to improve the position both of himself and of CAF on an insolvent
liquidation of the company. At the time the payment was made, Mr Sagar was well
aware that an insolvent liquidation of the company was inevitable and that it was
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