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11-000 Overview of the Companies Act 2006

Companies in Singapore are principally governed by the Companies Act
(Cap 50).

Singapore’s first companies’ legislation was the Indian Companies Act, 1866
which was introduced when Singapore was part of the Straits Settlements. The
Companies Ordinance (1889) replaced the Indian Companies Act, 1866 which was

then amended a few more times before it was repealed by Singapore’s
Companies Act in 1967.

Since then, the Companies Act has been amended substantially to accommodate
changes in the business environment and enhance Singapore’s
competitiveness. Although the Companies Act drew extensively from the
Malaysian Companies Act, various sections of the current Companies Act are

also based on legislation from UK,' Australia,> Canada,® New Zealand* and
Hong Kong.®

The Companies Act is augmented by the Companies Regulations 1990, in
addition to the Companies Act, Singapore’s companies’ legislation is~further
supplemented by other laws like the Securities and Futures Act 4C ap 289),
Insurance Act (Cap 142), Banking Act (Cap 19), Finance Companies ¥ ci(Cap 108)
and Trust Companies Act (Cap 336). The Companies Act also extends its

legislative reach to include the registration of foreign companies operating in
Singapore. »

1 Companies Act 1948, Companies Act 1985, Companies Bill published with the Department of

Trade and Industry Committee: Modernising Company Law (White Paper, CM 5553, Vol 11,

2002) and Treasury Shares: Companies (Acquisition of Own Shares) (Treasury Shares)
Regulations 2003.

2 Company Law Review Act 1998, Corporations Law, Corporations Act 2007 and Corporations Act
2002,

Canada Business Corporations Act 1985.

Compnnies Act 1993 and the Report on Company Law Reform: Transition and Revision

(Report
No 16 of the Law Commission 1990).

Companies Ordinance (Cap 32) and Securities (Disclosure of Interests) Ordinance (Cap 396).
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wanies Act is one of the regulatory statutes that are within the purview
E?et}(l:gﬂ{\}/jlﬁier of Finance. Th;:gu I\/Ijnizter collaborates and consults with
industry experts and key stakeholders to make Singapore a World—fclais
financial and business hub. M(;r(; sgeqﬁ;ally,f gne acilr?j:;lizag\?{isgentb;

jes Act and appointment of the Registrar or Lomp '
tclfgn Tfﬁmﬁng anngorporate Regulatory Authority '(ACRA) established
under the Accounting and Corporate Regulatory Authority Act (ACRA Act)
(Cap 2A)° subject to the general or special directions of the Minister.

q1-010 Application of precedents from Malaysia,
Australia, UK, Canada, New Zealand and
Hong Kong

Judicial precedent in Singapore is not a straight.forward matter. It has even
been descriked as a patchwork quilt since various sections of the curren}’i
Companiegsict are adopted from different legislatlor}s. Conseq-uer}tly,. alt’imttl‘%
Singapdre's company law is largely bgsed on quhsh law princ_'l})les, he . o
(2) laws-differ in the specifics and details. This mirrors Singapore’s application
of Maiaysian, Australian, Canadian, Ne\_M Zealand and Hong Kong 5 ifcmnpany
law principles. Notwithstanding that, in the absence of guidance rorc? 01;11:
courts, precedents from these jurisdictions are_oft.en _c1t.ed and relied on uz; 0
our common heritage. Authorities from these jurisdictions are persuasive, uk
not decisive or binding, and should not be referred to indiscriminately.

€1-020 Application of English Law in commercial
matters

Section 5 (now repealed) of the Civil Law Act (Cap 43) _previously prov1d§ld
that if a question or issue on specific categories of law or in general mercantile
law arose in Singapore, the law to be admim’ster?d should be the same as that
administered in England at the corresponding pe%'lod, unless anothgr
provision is made by any written law having force in Singapore. The specific
reception of English law under the former s 5 of the Civil Law Act has been
replaced with the enactment of the Application of English Law Act (Cap 74).

The Application of English Law Act providps that the common law of Enlglanc}
(including the principles and rules of equity), so ‘far as it was part of the law Df
Singapore before 12 November 1993, shall continue to be part of the 1awtho
Singapore.” Section 3 of the Application of the English Law Act also provides that
the common law, however, will continue to be in force in Smg'apore_as long as
it is applicable to the circumstances of Singapore and its ?nhabltants and
subject to such modifications as those circumstances may require.

6 See s 4 and 8(1) of the Comparnies Act; s 2 and 3 of the Accounting and Corporale Regulatory
Authority Act.

7 See s 3 of the Application of English Law Act.
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Section 4, read with the First Schedule of the Application of English Law Act,
specifies the English enactments (adopted in whole or in parts), with the
necessary modifications, that apply or continue to apply in Singapore. Some
examples include the Partnership Act 1890, Marine Insurance Act 1906, Corporate
Bodies” Contracts Act 1960 and the Carriage of Goods by Sea Act 1992. Section 7 of
the Application of English Law Act effects miscellaneous amendments to local
Acts (as specified in the Second Schedule), incorporating relevant English
statutory law into local legislation.

91-030 Recent amendments to the Companies Act
2006

In the wake of the Asian Financial Crisis in the late 1990s, the Government
initiated several committees to review ways to promote Singapore as a
business and financial hub. The Companies Act has been amended from time to
time and the recommendations of these committees were carried out through
a series of legislative amendments, beginning in 2001 with the latest in early
2016.

The main focus of the 2001 amendments was the disclosure requirements for
offers or invitations to the public of shares and debentures which saw a shift
from merit-based approach in regulating the capital markets to a market-
driven disclosure-based regime of supervision.® This was to allow market
participants the choice and freedom to take calculated risks in the promotion
of a more vibrant market.” To further improve the standard of disclosure, the
2001 amendments saw the introduction of the “reasonable investor” test. This
test generally requires an issuer making a public offer to include all material
information in the prospectus that an investor and his professional advisors
would reasonably require to make an informed decision on the securities
being offered.

Further changes were also made to the documents and requirementt te enable
a company to raise funds from the public. These amendments included:

® the use of a profile statement™ to accompany the offer of securities;

® lodging a supplementary or replacement prospectus or a supplementary
or replacement profile statement which allows issuers to make
corrections to its prospectus, with the Registrar of Companies;

® removal of the limit of fifty (50) persons for offers to sophisticated
investors;

Companies (Amendment) Act 2000.

MAS Annual Report 2001/2002 — Developing the Disclosure-based Regime for Singapore’s

Capital. Markets: www.mas.gov.sg/annual_reports/annual20012002/ developing-annual-
c.himl.

10 Profile statement is an extract from, or an abridged version of, the prospectus.

91-030 © 2016 CCH Asia Pte Limited
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@ the Registrar of Companies to make exemptions from requirements as to
form or content of prospectus or profile statement; and

e the time for public listed companies to present their armua_l reports were
also shortened and share buy-back provisions were liberalised to extend

to preference shares."

The next set of amendments was made in 2002 and geared towards effecltjng
the recommendations of the Disclosure and Accounting Standards' Committee
(DASC) with regards to companies disclosing information to their members.
Some examples of the amendments included:™

e companies to comply with prescribed accountmg.sta.ndards unlelss‘ the
company is able to disclose the nature and j}lstlflcatloq f_or deviations
and the companies’ external auditor agrees with the decision to deviate
from prescribed accounting standards;

@ the esfablishment of a body referred to as the Accounting Standards
Conmittee which was tasked with prescribing statements of standard
accounting practice applicable to companies to be referred to as the
Accounting Standards; and

& the directors of a company should cause to be made out and laid before
the company the true and fair financial statements at its Annual General
Meeting (AGM).

The amendments in 2003 were implemented due to the recomendations of
the Company Legislation and Regulatory Framework Committee (CLFRC)
which sought to reduce costs for small businesses.”” The amendments

included:*

® the removal of statutory audit for dormant companies and small exempt
private companies;

e removal of statutory requirements for professionally qualified company
secretaries for private companies;

® permitting “paper’”’ meetings; and
e dispensing with the requirement of AGM upon the unanimous consent
of all members of the company.

In 2004, the following amendments were made:™
e introduction of a single natural person shareholder company;

11 Previously, share buy-backs were confined to ordinary shares.
12 Companies (Amendment) Act 2002.
13 Report of the CLFRC (2002).

14 Companies Act (Amendment of Eighth Schedule) Notification 2003 and Companies
(Amendment) Act 2003.

15 Companies (Amendment) Act 2004.
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¢ private companies allowed to raise funds from the public through certain
exempted offerings;

® abolition of ultra vires and constructive notice doctrines;

® giving companies power to entrench provisions in the memorandum and
articles of association (now referred to as the constitution); and

® permitting electronic transmission of notices of meetings and documents.

The Companies Act was amended again in 2005 to mainly give effect to four (4)
recommendations of the CLFRC which:'*

® abolished the concepts of par value and authorised capital;

® introduced an additional method of reducing capital which did not

require court sanction;

® allowed shares to be repurchased by companies to be held as treasury
shares; and

® simplified the amalgamation process for companies.

In 2007, a Steering Committee was set up by the Ministry of Finance to review
the Companies Act to shape a corporate regulatory framework that supports
Singapore’s growth as a global hub for businesses and investors. The
amendments made in the Companies (Amendment) Act 2014 sought to
implement the Steering Committee’s recommendations and saw the most
amendments made to the Companies Act since its enactment in 1967. These
changes seek to reduce the regulatory burden on companies by providing

greater business efficacy. These amendments were implemented in two (2)
phases.

The first phase of the amendments that came into force on 1 July 2015 saw: the
implementation of about forty per centum (40%) of the recommendatioris of
the Steering Committee. Key amendments to the Companies Act included:

® shareholders’ approval not required for payment of compensation up to
a year’s emoluments to a director holding salaried employment for
termination of his /her employment (s 168(1A));

® relaxing conditions for nominee directors to disclose information to
nominating shareholders (s 158);

® empowering the court hearing a winding-up application to order a
buy-out instead of ordering winding-up (s 254(2A));

®

expanding the scope of the statutory derivative action in s 216A to allow
a complainant to apply to the court for leave to commence/intervene in
an arbitration (s 216A(2), 216A(3) and 216A(5));

16  Companies (Amendment) Act 2005.

1-030 © 2016 CCH Asia Pte Limited
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e extending application of s 216A such that the statutory derivatilx-fet a;tlfcz)r;
is applicable to Singapore-mcorpprated companies tha_t aSr_e is ire o
quotation or quoted on a securities market, whether in Singap
overseas; o 3

e allowing listed companies to make selected off-market acquisition of its
own shares (s 76(1)); - .

e removal of prohibition against t’inar_lcial assistance by prlvafe companies
and introducing new exceptions to financial assistance (s 76);

e permitting use of capital to pay for share issues and buybacks for
brokerage or commissions (s 67); .

® allowing companies to issue shares for no consideration (s 68);

e consolidating provisions relating to auditor independence under the
Accountants Act (s 10);

e introdiciion of audit exemption for ““small companies” (s 205C); |

e auditors of non-public interest company may resign upon giving notice
to, the company (s 205AA); - o -

s auditors of public interest companies and their subsidiaries to obtain
ACRA’s consent for premature resignation (s 205AB);

® requirement to prepare consolidated financial statements to /}fi
determined by financial reporting standards and not the Companies Ac
(s 201(2)and 209A)); -

e company secretaries of private companies need not be physically present
at the company’s registered office (s 171(3A)); and

@ abolition of transitional arrangements for share warrants (s 66). The

bearer of a share warrant issued before 29 December 1967_ musfc
surrender it for cancellation and have his name entered in the register o

members. . e
ments came into effect on 5 January
g;fd:;c Ovrxlfihpktizelflfn?:}r?e;dACRA’s revamped online ‘L'_)usiness filing and
information portal — BizFile". The list of key amendments include: .
e removing the requirement for shareholders’ approval to re-appoint
directors aged seventy (70) and above (s 153); |
@ extension of the types of loans permitted to directors to include quasi-
loans, credit transactions and related arrangements (s 162); '
® extension of directors’ disclosures requirements to chief executive
officers (CEQs) (s 165); o
® allowing a company to provide indemnity against liability incurred by
directors to third parties (s 172 and 172B); .
® according power to Registrar of Companies to debar directors and
secretaries (s 155B);

A Practical Guide to Company Secretarial Obligations in Singapore Tﬂ -030




8 An Overview of Companies

® lowering the threshold of ten per centum (10%) of total voting rights for
the eligibility of shareholders to demand a poll to five per centum (5%)
(s 178(1A));

® introduction of multiple proxies regime to enfranchise indirect investors
(s 181);

® liberalising rules on electronic transaction of documents by companies
(s 12A);

® extension of procedures for passing written resolutions by written means

to unlisted public companies (s 184DA);
removal of one-share-one-vote for public companies (s 64A);
introduction of statutory mechanism for redenomination of shares (s 73);
refinements to the amalgamation process (s 215A-215K);

transfer of the provisions relating to the Central Depository System to the
Securities and Futures Act;

® new exemption from preparation of financial statements for dormant
non-listed companies (s 201A);

® provisions relating to the revision of defective accounts (s 121 of the
Companies (Amendment) Act 2014 and s 202A of the Companies Act);

® electronic registers of members of private companies to be kept by ACRA
(s 196A);

® electronic registers of directors and other officers of all companies to be
kept by ACRA (s 196A);

® memorandum and articles of association to be merged into a single
constitution (s 4);

® removal of requirement for charities registered under the Charities Aci to
apply to omit the word “limited” from their names (s 29A);

® allowing directors and other persons to report an alternate ‘aZidress
(s 173);

® updating of striking-off provisions for local companies (s 344 A-344G);

® amendments relating to regervation/protection of company names
(s 27(12B), 27(12C) and 378); and

® further amendments relating to foreign companies (Pt XI Div 2).

® 2016 CCH Asia Pte Limited
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SOURCES OF COMPANY LAW

Sources of cCOMPaNy laW ....co.icv e asneses 91-100
Primary 1egislation . ... 91-110
Secondary 1€gislation ... 91-120
Delegated rule-making ... ﬂ1—‘1lzg
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91-100 Sources of company law

The main sources of company law in Singapore are from:
® primary legislation;
e secondary legislation;
e rule-making by legislatively recognised bodies; and
®

the common law.

91-110 Primary legislation

law is a creature of statute and in Singapore; companies are
;‘gﬁ:ﬁig by the Companies Act. The Corr_tpanies Act is _the core piece of
legislation we refer to in this book and is the key leg1slat1on governing
corporate entities. There are also other types of business structt;r‘esAu;
Singapore which are regulated by other statutes such as the Partnership Act
(Cap 391), Trust Companies Act (Cap 336) and Co-operative Societies Ac

(Cap 62).
91-120 Secondary legislation

The Companies Act has undergone extensive -changes in recent years ar}d
amendments to the same are time consuming as three (3) readings in
Parliament are required. For this reason, tules which rela_te to more
mechanical, technical or administrative matters are often_ set out in secondary
legislation which does not require such scrutiny in Parliament. For ex?‘;npitla,
the Companies Regulations and the Companies (Winding-Up) Rules prescri c(i: the
particulars of various forms that are used under the Companies Act and are
required to be lodged with ACRA.

91-130 Delegated rule-making

re instances where it is appropriate to have experts (su._:h as peoplein a
g?f’;ijlai industry) to frame tﬁs TL}ljleS. For exar_np_le, the Singapore Code on
Take-Overs and Mergers (the Take-Over Code) is issued by the Monetary
Authority of Singapore (MAS) pursuant to s 321 (_)f. the Securities and Futures
Act. The Take-Over Code is overseen by the Securities Industry Council (SIC)

1-130
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whose role is to inter alia, advise the Minister in relation to matters of the
securities industry. Members of the SIC are made up of representatives from
both the private and public sectors who are appointed by the Minister in
charge of the Securities and Futures Act.

Another example is the enactment of the Accountine Standards Act

the Ac;ount-ing Standards Council (ASC). In 2002, Cihe Governmen(tcsael; i?t[}jlg
Council .of Corporate Disclosure and Governance (CCDG) to give investors
the co_nhdence that companies registered in Singapore present true and fair
ﬁnanma_l statements that are in accordance with internationally accepted
accounting standards. When the Accounting Standards Act came into effect in
2007, the ASC took over the role of the CCDG. Although the ASC is
responsible for the formulation and promulgation of accounting standards
the enforcement of compliance with accounting standards will remain with’
the respective ““regulators”, ie ACRA for companies.

Both companies and fore_:ign companies (in relation to their business
operations in Singapore) incorporated under the Companies Act have to

comply with the Financial Reporting Standard (FRS) i
e Bt P g ard (FRS) issued by ASC based on

11-140 Case law

Case law is. another important source of law governing companies that our
courts hfeavﬂy rely on. The only authorities that are binding are those decided
by the S]lngapore courts and the earlier binding decisions of the Privy Council
As mentioned in §1-010, the court decisions from Malaysia, Australia, Canada.
New Zeal:and_ and Hong Kong interpreting similar provisions have persuasivé
(but not binding) authority in Singapore. With a “common law" system of law
in place, our courts interpret statutory provisions and are at liberty to develon
Singapore’s company law to adhere to its needs. \'

1-14
il 0 © 2016 CCH Asia Pte Limited
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BUSINESS STRUCTURES

Forms of business organisations ..., 91-200
Unincorporated associations .....cccveerriieneimreicsannneesneeeane 11-210
SOCIBTIES o ivetieeerrrer e siene e e s snne et e e e e e mr e e s e mmme e e e e ennnneeas 91-220
Co-operative SOCIETIES . 91-230
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Real estate investment trusts (REITS) .veeeveiieineeiiiiieeeeesiinnnnes 91-295

91-200;- Forms of business organisations

Coriipanies are one of many potential vehicles to carry on a business in
Sinoapore. Other types of business structures include sole proprietorships,
general partnerships, limited partnerships, limited liability partnerships,
business trusts and unincorporated joint ventures. The primary difference
between a company and other types of business organisations is the concept of
a “separate legal entity’”” which is described in detail later.

It is also important to note that there are organisations whose primary
purpose is not to conduct a business and/or to make a profit. Examples of
such organisations are unincorporated associations, companies limited by
guarantee and certain types of trusts.

91-210 Unincorporated associations

An unincorporated association is an organisation set up through an agreement
between a group of people who band together to pursue a common purpose
other than to make a profit. Unincorporated associations are governed by
“rules” to which its members agree to be bound by. Some examples of
unincorporated associations include clubs and societies which are formed to
carry out various activities other than to conduct a business.

Although the aim of an unincorporated association is not to make a profit, an
unincorporated association may make a profit as an incidental result of its
activities. The distribution of such profits should go towards the purpose of
the unincorporated association and not to the individual members.

Unlike companies, unincorporated associations are not a separate legal entity
from their members and as such, cannot hold property in their own name.
Instead, the individual members or their trustees hold the properties in their
names. The members of unincorporated associations also do not enjoy limited

A Practical Guide to Company Secretarial Obligations in Singapore 1“ -210
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Company’s Constitution

Hence, parties sometimes also incorporate the same provisions in the
shareholders” agreement and the constitution. Since the constitution may be
amended without the agreement of all parties, a shareholder may have
his/her rights altered against his/her volition, assuming such shareholder
does not control enough voting shares to block the special resolution. Without
the shareholders’ agreement, the shareholder would be forced to accept such
alteration without any remedy. Having the same provisions in the
shareholders” agreement would at least afford the shareholder with a
contractual remedy against the counterparty who is acting in breach.

93-610 ® 2016 CCH Asia Pte Limited
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NATURE OF SHARES
Nature of shares ..o 94-000
Share capital Structure ........cccoeeeeieecieeeeeeeeeeee e 94-010
LT O 14-020
Rights conferred on shareholders ..........ccococecvvivievcevecennnn, 14-030

4-000 Nature of shares

Shares are classified as movable property known as “chose in action”. A chose
in action refers to intangible property represented by a bundle of legally
enforceable rights and obligations. A shareholder owns the number of shares
that he/she has subscribed in the company. A shareholder can accordingly
sell or give his/her shares away, mortgage them, or devise them by will,
When shares are transferred, the rights and liabilities which the shares
represent are also transferred to the transferee.’

The most commonly cited legal definition come from the case of Borland’s
Trustee v Steel Bros & Co Ltd (1901), where Farwell ] said:

“[a] share is the interest of a shareholder in the company measured by a
sum of money, for the purpose of liability in the first place, and of
interest in the second, but also consisting of mutual covenants entered
into by all the shareholders inter se in accordance with s 16 of the
Companies Act.”

14-010 Share capital structure

Shares and share capital are dealt with in Div 3 of Pt IV of the Companies Act.
The rights and obligations pertaining to the different classes or tymes of shares
are to an extent governed by Pt IV of the Companies Act, bt ate mostly
provided for in a company’s constitution.

The main requirements on an issue of securities (which includes issuance of
shares as well as debentures f8r financing) of a company that is listed on the
Singapore Exchange (SGX) to the public are set out in the Securities and Futures
Act of Singapore (Cap 289) and the SGX Listing Manual. For a private company,
any issuance of shares would have to comply with the company’s constitution
and the Companies Act.

The share capital is simply one (1) method of attracting finance into the
company, representing the amount of money or assets that the shareholders
contribute to the company upon subscription for shares. The issued share

1 5See s 121 of the Companies Act.

€4-000
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Wres

i -in-kind) which
ital of a company is the amount of money (or ot]:}er assets-in ;
;a;}gllgaeen providgd by the shareholders in consideration for the shares issued

to them.

As of 30 January 2006, shares of Singapore-incorporated companies no longer
have par values ascribed to them. Consequently, there is no requirement for
companies to state an authorised share capital.

14-020 Stock

ugtock” is considered as part of the share capital expressed in terms of dpllars
or cents as opposed to existing in discrete units like shares. Fully pa1d—uP
shares may be converted into stock subject to the terms of the company’s
constitution.” The difference between stock and shares-ls that stock exists as a
fund. Another difference between shares and stock is that shares must be
numbered Luistock need not be.

Regulatioris 40 to 43 of the model constitution for a prz'mte company Ii_mztr?d by
share>. as set out in the First Schedule of the Companies (Modell Constitutions)
Resauations 2015 allow for conversion of paid-up shares into stock _a_nd
.« -conversion of stock into paid-up shares of any denomination. The abolition
of par value for shares has largely removed the benefits of converting shares
to and from stock, but one of the key differences between the two (2) forms
was that stock could be held and transferred in terms of value as opposed to
whole units of shares, which was a more significant issue when shares held
par value.

14-030 Rights conferred on shareholders

The law provides all shareholders with several basic rights. Listed below are
the key rights:

® the right of participation in the affairs of the company in accordance wiFh
its constitution: namely, the right to vote over particular decisions in
relation to the company;’ and

e distribution rights: namely, the right to receive dividends during the
lifetime of the company subject to its constitution and the Companies Act,
and the right to return of the subscribed capital and any surplus assets of
the company after it has been wound up (and all its debts have been
paid).*

2 See s 71(1)}c) of the Companies Act.
3 Sees 75 of the Companies Act.
4 See s 300 of the Companies Act.

14-030
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Company’s Shares

The liabilities may include a liability to pay calls and contribute toward th

assets of the company if its assets are insufficient to meet the liabilities of the
company, though it should be noted that in relation to a limited compan th‘e
would only be the case for holders of shares which are only partly paliad ujg 3

A liability to pay calls refers to the obligati
] gation of the shareholder of
paid share and shareholders are severally liable to pay all calls in re:pzzitz

that share. This liability i :
e i s liability in relation to a share ceases once the share is fully

94-030

®© 2016 CCH Asia Pte Limited

@My”ss_hares
CLASSES OF SHARES

Clacses OFSRATES ...ovrrommssammmammensar iR R S 555+ 94-100
Class MIGITS i 74-110
Ordinary SAreS ... et 14-120
Praferan e SHAres oo arrrsssssssssesiassssmanssssas 94-130
Participating preference shares ..., 74-140
cumulative and non-cumulative preference

SRALES ..ensnmnessanomessssnsnannmnnnnnnensas SHai7 SRR TR e HIFF S5 BT 94-150
Redeemable preference shares .......cccoeveenincniiinscnenennn 94-160
Convertible preference shares ..., 4-170
NoN-VOting Shares ... e 94-180

Vatigtion of class FIghtS cussesimssimmmmmmmimmmssins s s s

14-109 Classes of shares

The deéfinition for what constitutes a class was enunciated in Sovereign Life
Assurance Co v Dodd (1892) by Bowen L], where he stated that the term class:

“ .. [must be confined to those persons whose rights are not so
dissimilar as to make it impossible for the creditors to consult together
with a view to their common interest.]”

The rights and interests attached to these persons’ shares are known as class
rights. Where there is only one (1) class of shares, the rights are simply called
shareholder rights rather than class rights because there is no other class to
compare with.

14-110 Class rights

The share capital of a company may be divided into a number of different
classes, each conferring different rights on their respective owners. The rights
and obligations which accrue to a particular class of shares may be provided
for in the company’s constitution. Regulation 7 of the Companies (Model
Constitutions) Regulations 2015 gives the directors the power to allot different
classes of shares, subject to an ordinary resolution empowering them to do so.

There is, however, no obligation on the company to provide the directors with
this power. If the constitution is silent and a company wishes to allot a
different class of shares, it must amend its constitution to allow for such
power. The constitution must also be amended to set out the rights and
obligations of a new class of shares where one is created.

The significance of the different classes of shares lies in the rights accruing to
each class to vote, to receive dividends and to receive capital and any surplus
assets in the event of winding up. There may potentially be many classes of

“-110
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Company’s Shares

shares, as the rights accorded to each are determined by agreement between
the company and the subscribers.® However, it is possible to identify the
common classes of shares as further described below.

94-120 Ordinary shares

Generally, most companies issue ordinary shares. This is the risk capital of the
company. Ordinary shareholders are commonly entitled to their dividend
after preference shareholders. A full right to vote is usually given to ordinary
shareholders by a company’s constifution and the ordinary shareholders
usually exert the largest amount of control over the company. In the event of a

liquidation, ordinary shares rank for repayment after all other liabilities of the
company.

94-130 Preference shares

Preference shares confer some preferential right on their holders. These
normally carry rights to a fixed and (sometimes) cumulative dividend which
is payable out of profits in priority to dividends on ordinary shares, and to a
return of capital in the event of a winding up. Preference shares may be
preferred also as regards to the distribution of assets upon dissolution of the
company. A company may not issue preference shares unless its constitution
sets out the rights of the holders of those shares as to:

® repayment of capital;

® participation in surplus assets and profits;

® cumulative or non-cumulative dividends;

® voting and priority of payment of capital; and

® dividend in relation to other shares or other classes of preferénee shares.®

Preference shares usually have no voting rights in a geaeral meeting.
However, voting rights may be made contingent upon failure to pay
dividends on preference shares for a certain period where such preference
share was issued after 15 August 1984 but before 3 January 2016. Shares issued

after this period will have certain rights as provided in the company’s
constitution.

The Companies Act does allow that every preference shareholder shall hold the
right to vote on a resolution to wind up the company or a resolution to vary
the rights attached to such preference share and conferred on the shareholder.”

5 Sees 64 of the Companies Act.
6 See s 75 of the Companies Act.
7 Sees 64 and 180 of the Campanies Act.

4-120
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q4-140 Participating preference shares

Preference shares may carry the right not Or.‘l}f to re§eive a dividend‘a;[_ a
speciﬁed rate but also to receive a further.dimdend if any surplus p1011ts
remain after a dividend has been paid to o?dmary shareholde}'s, rfmd mayfa EO
carry rights with respect to surplus assetg in the event of a winding up of the
company. These shares are known as participating preference shares.

€4-150 Cumulative or non-cumulative preference
shares

Cumulative preference shares entitle the shareholder to a dividend at a fixed
rate throughout the entire life of the company. If there is a fall or absence qf
profits in one (1) year and the full rate of dividend cannot be paid, this deficit
is made up ir-later years.

wiat i dividend at the fixed
Non-cumiiative preference shares entitle the holder toa
ra?e only :ii the years in which the profits enable a dividend of that rate to be
paid Failure through a fall or absence of profits in one (1) year, to pay the
fix>d 1ate of dividend does not carry the obligations to meet the deficit in the
noxt year(s).

94-160 Redeemable preference shares

Redeemable preference shares are those which eithfﬂ’. give the holders o'f the
shares the right to be repaid their capital at a spgcﬁled date or alt.e}‘na’m.rely
give the company the right to repay the cap#a} after a lspec1f1?d time
(for instance, giving a notice of redemption) or w%thm a_spe_aﬁed period. The
general principle that a company may not reduce its capital is not breached by
the redemption of redeemable preference shares beca_mse the Companies Act
states that such redemption shall not be taken as 1'edqcmg the amount of share
capital. The shares to be redeemed should be fully paid up.

Redeemable preference shares may be redeemed out of the proceeds of a fresh
issue of shares. If they are not redeemed in this way, they may be deemed out
of the capital of the company provided the directors of the company have
signed a solvency statement in relation to the intended redemption O.f shares.
Upon redemption, the company should lodge details of the redemption with
Accounting and Corporate Regulatory Authority (ACRA), along with the
solvency statement where appropria’ce.8

14-170 Convertible preference shares

These shares will typically carry the right to a preferred ﬁxeq dixlzidend for a
particular term, and then either allow for or require conversion into another
class of shares (normally ordinary shares) at the end of the term. The

8 See s 70 of the Companies Act.

4-170

A Practical Guide to Company Secretarial Obligations in Singapore




108

conversion ratio, ie the number of ordinary shares that will be received in
exchange for the preference shares, will usually reflect the value of the
ordinary shares in the company at the time of the conversion.®

74-180 Non-voting shares

Non-voting (or restricted voting) shares are shares with no (or very limited)
voting rights attached to them. As compensation for giving up their votin
rights, holders of non-voting shares usually get preferential treatment

regarding dividends (fixed dividend or increased dividend compared tg
ordinary shareholders).

74-190 Variation of class rights

The law gives a certain degree of protection to the holders of classes of shares

company has issued various classes of shares, each of these classes may have
different rights as to voting, dividends, priority of repayment of capital and
other rights. Tt is niecessary to protect the rights of holders of particular classes

of shares against attempts by holders of other classes of shares to vary those
rights.

A company’s constitution will often set out the manner in which the rights of
particular classes are to be protected. For example, reg 8 of the Model
Constitution requires a seventy-five per centum (75%) majority of holders of
the issued shares of that class to consent in writing, or pass a special resolution
at a separate general meeting of holders of that class of shares, to approve a
variation of their rights. In relation to preference shareholders, their right to
vote on a resolution to vary their class rights is a statutory entitlement.

Section 74(6) of the Companies Act deems an allotment of preference shares
ranking equally with existing preference shares to be a variation of their class
rights of holders of existing preference shares. This js 50 wmnless the
constitution authorised a later issue of preference shares of equarrank. The
reason is that the holders of preference shares will know thatHiojr rights may
be subject to equal rights of later preference shareholders.

Regulation 9 of the Model Constitution reinforces this by stating that the
rights conferred to holders of any shares or class of shares (issued with

e
9 Sees 74A of the Companies Act.

T4-180
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ALLOTMENT AND ISSUE OF SHARES

.......... 4-200
Allotment and issue of share’s ......................................... 1}4—21 4
e et arising from application for shares .. 14-220
Contract arising from application for shares ....... 1230

Option to take Up Shares ...

ﬂ4-200 Allotment and issue of shares

anin i j have often historically been
ings for allotment and issue of shares oftes . ;
iI'he ]:Tle eaglflyo;ed in most legal text. However, as is ev1lden<1:eddm Ealrglegf
mter(éo?:p%mies Act, there are actually two (2) stages involved, )
‘;}Jlﬁ)tment and issue, as further explained below. |
ion 161 4tates that a director of a company shall not, without theof)r;ﬁé

i 1ot the company in general meeting, exercise any pF);/ver
app;);av 6 issue shares. Any approval shall continue in force until:
compary * . | t
the conclusion of the Annual General Meeting (AGM) commencing nex
;ftter the date on which the approval was given; or .

) the expiration of the period within which the next AGM after that date is
% required by law to be held, | "
whichever is the earlier; but any ap}_)roval may be previously revoke
varied by the company in general meeting.

i i olution to
The company in a general meeting may pass an ordmarzdrf}slereaﬂer o
approve the directors’ exercise of power to issue of shares a

lodge a copy of the resolution with ACRA.

(2)

i i i i offering of shares to the shareho_ldgrs or
e meamn%e?i Lsilﬁ‘:ft;];;‘ll ;;) rigde by tk%e company for the su‘bscrlg_tlon f[);
EVESS’;?;Z:V offered at a pre-determined price. Tl}e pers;ms 1n§{(ainre1tr;gm o
suiscribe for the shares must then complete an apphcatl()ﬁ tot}rir; :hares_
together with the remittance for the board of directors to allo
(o]

< £ f
Upon the allotment, the Companies Act requires the lod_gement off tahelzeﬁt;trtrge(;
Aﬁ tment of Shares”” with ACRA confirming the particulars nt)h ° allot thé
theoanlount paid (or unpaid) on the allotment of the shares, the c
shares, and the number of shares allotted.

i been obtained by the directors,
th roval to issue shares has . =
iflziz u:ntaapﬁjotments of shares by the company do not lregulre axg; ;};ﬁzcc)lv .
as th(f:l approval will continue in force until the 1perlr:) lasdrrtlo laigm e
i re
d (b) above. The company is only requi .
E?{];at%;iphc?f (Ejf)&llacfltme(n’z of Shares” with ACRA whenever there is any

subsequent allotment.

4-200
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Other than a deemed allotment (being an issue of shares without formal
allotment to subscribers to the company’s constitution upon the incorporation
of a company), an allotment by a private company on or after 3 January 2016
does not take effect until the “Return of Allotment of Shares’” has been lodged
with ACRA and the electronic register of members of the company has been
accordingly updated by ACRA." Prior to 3 January 2016, private companies
each had to maintain a manual register and update it with the current
shareholding of the company.

Any issue of shares by a private company must comply with the terms of s 161
of the Companies Act or such issue would be void (and the shareholder would
be able to recover the consideration he/she provided for the shares) though
the Singapore Court may subsequently validate any improper issue or
allotment of shares, which it will typically do if it would be just and equitable
taking into account all the circumstances.

Issuance of shares by a public listed company is significantly more
complicated, and will involve restrictions as covered below. Typically for
public listed companies, the approval pursuant to s 161 of the Companies Act
will be included as one of the ordinary business to be approved by
shareholders at the AGM irrespective of whether there is an intended
allotment of shares or not. As such, public listed companies do not need to
specifically call for an Extraordinary General Meeting (EGM) just to approve
the approval to allot shares pursuant to s 161 when there is a need for
allotment of shares after the AGM. This will assists with the operation of

public listed companies as convening an EGM can be costly and timie
consuming.

94-210 The meaning of "allotment”

Legally, the terms “allotment” of shares and “issue’ of shares are not
interchangeable. ”Allotment” is the formal act of appropriation by the
company to a person of a specific number of shares but this does not have to
refer to specific shares (per Abdoolcader J in Raja Khairulzaman Shah v Zaman
Indah Sdn Bhd [1979] 2 ML] 181). Conversely, a share is “‘issued” to a person
when the person gains control of the allotted shares (per Dixon J in Central
Piggery Co Ltd v McNicoll (1949) 78 CLR 594).

The act of allotment is carried out when the company (ie the board or a
committee of the board) appropriates or assigns a certain number of its
unissued shares to a specified person. However, the allotment in itself does
not make that person a member of the company. The allotment constitutes a

10 See s'63(2) of the Comparnies Act.
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indi tract under which the company must make a complete allotment
b;ntlc'illensgpfezir;ied number of shares, and under which the person who had made
. ffer and is now bound by the acceptance, 1s bound to tgke that particular
e Ober of shares (per Chitty ] in Re Florence Land and Public Works Co). Once
k- tance has taken place, the next step is to issue the shares. This involves
accegdin the shareholder with complete control over the shares. The Ho_use

;Oggrdsghas held that the allotment and registration of shares are fhstmct
Orocedures and that shares are issued only When .they are reglstered.
#Allotment confers a right to be registered. Registratlor} .Conf.ers t1t.Ie A

erson who has been allotted shares is in as good a position In equity as a
5 rson to whom shares have been issued but that does not mean that the_re is
nz distinction between allotment and issue.” (Per Lm_fd ‘Templeman m Nat;om;]
Westminster Bank Plc & Anor v Inland Revenue Commissioners; Barclays Bank Plc
& Anor v Inland Revenue Commissioners (1994) 12 ACLC 3,215.)

14-220 _Contract arising from application for shares

41 way for a person to become a shareholder of a company, apart.from
E;e Ei;er zf sharlés from another person (alr(?ad_y a shareholder), is by
cortract with the company arising from an application to the company for
snares accompanied by all or part of the subscription gmounted to t}_llel
company. Where only part of the subscriptior} amount is paid, the sh_ares W}]L
be partly paid up. The application for sharc.es is the offer, and the notice to the
applicant of the acceptance of this application is the acceptance. The ordinary
rules of contract law (including offer and acceptance) will apply. Upon
receiving an application, the board of directors of the company decides
whether to accept such application, and allot the shares to the applicant.
The applicant will not become a member of the company until: | .
e the electronic register of members is updated by ACRA in relation to a
private company;' and |
e the register of members has been updated by the corlnpamy-for Pubhc
companies (in as much as the register is considered prima facie evidence
of such companies’ shareholdings).” t
applicant will receive a share certificate (or “/share scrip”) or a statemen
F:ii;?jlaglio a bank statement to indicate how many sh_ares they holdt(twh_ere ths
company is listed on the SGX and the applicant has a “scripless
shareholding).

94-230 Option to take up shares

A company may issue options to any person allowing him/her to tak_e up
unissued shares in the company at a future date if he/she chooses, typically
within a period of five (5) years.

11 See s 63(2) of the Companies Act.
12 See s 190(4) of the Companies Act.
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An option in a public company th
[ y that enables any person other than
employee to take up unissued shares of the company shall be void aftera;1

period of five (5 h : :
granted. (5) years has elapsed from the date on which the option wag

Where the option is granted to an em

- . ployee of the company or a relat
corporation, such option shall be void if it enables the emIIJJIO}Zee to take Ed
unissued shares more than ten (10) years after the option was granted.” g

13 Sees 77 of the Companies Act.

4-230

© 2016 CCH Asia Pte Limited

113

PAYMENT FOR SHARES

payment for SPBIES «vururerssonesssssnnns ipnnmmmes siisiiis SpasauesEnesi sauions 94-300
Calls ON ShATES ...ttt e T4-310
Lien ON ShaF@S ....coiimmeiiissmsstst s ssapsssnsanssessnnes 14-320
FOTFRITUE oeriirerermriese e emess s 94-330
GUITENTETS 1ereerruraeerescsmssssasisrsssisssessssiassssssastnasssanasasssssanasss 74-340
Acquisition by a company of its own shares ... 94-350
purchase of its own shares by listed company ..........c.......o.. 14-360
Effect of cancellation of shares acquired by a

COMPANY w.vcvrinincnmssisssissensanmssmassasmsssissssssssssszsansansasasssnasss f4-370
Underwriting an initial public offer ... 94-380

14-300 Fayment for shares

Normally, shares are paid for in cash but it is not uncommon for shares to be
issued-for non-cash consideration, also called “otherwise than in cash”. For
exemte, on the incorporation of a company to takeover an existing business
¢ a sole proprietor, the assets and undertakings are exchanged by the

o, S

proprietor for shares in the company.

The Companies Act recognises the use of non-cash consideration in the issuing
and allotment of shares, which requires the filing of a “Return of Allotment of
Shares”, a statement containing the particulars of shares allotted otherwise
than for cash (or where the shares are allotted pursuant to a scheme of
arrangement approved by the Singapore Court under s 210 of the Companies
Act, a copy of the order of the Singapore Court), and a copy of the contract in
writing (where relevant) pursuant to which such allotment is made, which
must be lodged at the same time as the Return of Allotment of Shares. When
non-cash consideration is provided, the directors of the company should
ensure that they are able to justify the value being placed on the assets.™

94-310 Calls on shares

A company may allot shares for which not all the consideration has been
received. The shares are then termed “partly paid”. It is possible for a
company to take payment for shares in instalments, if so authorised by its
constitution.

The balance can be requested (“called””) from the shareholders at any time
unless the shareholders decide by special resolution only on the winding up of
the company will the money be called.

14 See s 63B of the Companies Act.
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718-060 Deceased joint-holder

It is common for the company’s constitution to provide for the death of a

shareholder. When shares are held jointly and one (1) of the joint DWHETSjgii-:‘:

it is usual for the constitution to i i
provide that the survivor shall be th
E;r(sim;1 whom tllle company may recognise as having any title to the ]‘Ei)icl’lrgy
shares. Typically, death certificate of the shareholder is to be produced 1

98-060
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DUTIES AND RIGHTS OF SHAREHOLDERS

Role of shareholders ......cciiicniicrnn e
Rights at general MEetings ...
Other powers of the shareholders ...
Right to call @ MEeting ..coovvvienriiniiie e
Court’s intervention in calling a meeting ......c..c.ccominciiennns
Rights at MEETINGS ...c.ocmeriinimiriicimes e
Right O apPOINt ProXies ..ot
RIGNT 1O VOTE voieiciemese st st s
EXEICISE OF VO veiirieeeeeiiieesrieseecseeeciramnee s sane s
Non-payment of calls on shares ...

8-100CRole of shareholders

Cusiomarily, the members are seen as Owners of the company and
.otsequently, control of the company vests in them. Some of this control is
oflected in company law. For example, members’ approval is required to
make amendments to the constitution, structure and/or business of the
company. Members are also typically vested with inter alia, the power to elect
or remove directors. This arguably gives members the power to control the
composition of the company’s board of directors who runs and manage the
company.

18-110 Rights at general meetings

The manner in which general meetings are convened is primarily stipulated in
the constitution and the provisions of the Companies Act. Generally, the board
of directors arranges for an Annual General Meeting (AGM) and
Extraordinary General Meetings (EGM). Please refer to 8-200 for a detailed
discussion on AGMs and EGMs.

Members may also, under specific circumstances, request or make a
requisition to the directors to call a meeting or convene one themselves.
Pursuant to s 182 of the Companies Act, if for any reason it is impracticable to
call a meeting in any manner in which meetings may be called or to conduct
the meeting in the manner prescribed by the constitution or the Companies Act,
the court may either of its own motion or on the application of any director or
of any member who would be entitled to vote at the meeting or of the
personal representative of any such member, order a meeting to be called,
held and conducted in a manner as the court thinks fit.
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Pursuant to s 176(1) of the C ]
: ompanies Act, the board of direct
meeting of members when such a meeting is requisitioned (k:)}(f)r st converey

e i
members holding, at the date of the deposit of the requisition, not Je
r SS

than ten per centum (10%) of the total number of paid-up shares as at the.
g

date of the deposit carries the right to vote at general meetings; or

in the case of a com i
pany not having a share capital, of
5 3 i
(r;]::llﬁsenm;g not less than ten per centum (10%) of theptotal votin eiil"ilers
members having at that date, a right to vote at general meethglgsghts

The requisition must state the intended obi
. st stal jects of the meeting and
z}%ir(l;cizb{] tI;i requisitioning membgr; .and sent to the compagy’s re]gsltsgrgg
proceéd topCO Irecelpt of the requisition, the directors must immediate]
prosesd & nvene an EGM to be held as soon as practicable but in .
ot later than two (2) months after the date of the requisition.” T

E}e)r?]frc’zﬁs may refuse to act where the purpose of the meeting is
whichpis Soiaéleg w.hleye the purpose_of the meeting is to vote on some rnattin
i no{ wgl in the authority of the directors.™ If, however th;
e e ;m 12 twenty-one (21) days after the date of the depoéit of
ok repl;esent ]E ocee tﬁ convene a meeting, the requisitionists, or any of
o mgymtgre(;tseﬁ ef;fti);l pti; csenturn (50%) of the total voting rights
. 1em, ) 5 ame manner as nearl i
;}r:g;t r];]e‘;\;I;ChS?emmgs are to be convened by directors convenz aa inzgfizlebii
. monthsg lCmcon;fhened sha]l_l not be held after the expiration of within tilree
oot bm at date. Apy reasonable expenses incurred by the
il be par }3: reasoln_olf tl'.le failure of the directors to convene a meetins
e paid o e requisitionists by the company, and such sums paid W"UAOJ
y the company out of any sums due or to become due t;o\f: thz

COmPany by “\day Of fees or Ot].’ler T !ail()” iesp of t r-s %
emune

18-120 Other powers of the shareholders

The ¢ -
constitution may vest additional powers to the shareholders or stipulate

that certain reserved matte i
rs e
examples include: quire the approval of the shareholders. Some

® the election and the removal of directors;

® the remuneration of directors;

12 See s 176(2) of the Companies Act.
13 See s 176(1) of the Companies Act.
14 Credit Development Pte Ltd v IMO Pte Lid [1993] 2 SLR 370
15 See s 176(3) of the Companies Act. ‘
16 See 5176(4) of the Companies Act.

18-120
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e amendments to the constitution;
e increase and/or reduction in the share capital; and

e matters that affect the company.

8-130 Rightto call a meeting

Two (2) or more members holding not less than ten per centum (10%) of the
company’s issued share capital (excluding treasury shares) may call a meeting
of the company or where the company does not have a share capital, not less
than five pet centum (5%) of the members or such lesser number as provided
py the constitution, may call a general meeting under the procedures laid
down in s 177 of the Companies Act. This power cannot be excluded by a
contrary provision in the constitution. Unlike the case of meetings held on
members’ reguisition, it is not expressly provided in the Companies Act that
members who.convene a meeting themselves under s 177 of the Companies Act,
may beaeimibursed for any reasonable expenses incurred. It is implied then
that these’members are to pay the expenses of calling and holding the meeting
ou’ Liineir own pockets.

A meeting (other than a meeting for the passing of a special resolution), may
be called by notice in writing of not less than fourteen (14) days or such longer
period as is provided in the constitution.” A meeting, may however, be called
by a shorter notice if it is s agreed:"
® in the case of a meeting called as the AGM, by all the members entitled to
attend and vote thereat; or
@ in the case of any other meeting, by a majority in number of the members
having a right to attend and vote thereat, being a majority which together
holds not less than ninety-five per centum (95%) of the total voting rights
of all the members having a right to vote at that meeting.

Unless the constitution stipulates otherwise, notice of every meeting shall be
served on every member having a right to attend thereat in the manner in
which notices are required to be served by the model constitution prescribed
under s 36(1) of the Companies Act for the type of company to which the

company belongs, if any.”

98-140 Court’s intervention in calling a meeting

As discussed in 98-110, under s 182 of the Companies Act, the court may
convene a meeting if it is impracticable to call a meeting in any manner in
which meetings may be called or to conduct the meeting in the manner

17 See s 177(2) of the Companies Act.
18 See s 177(3) of the Companies Act.
19 See s 177(4) of the Companies Act.

98-140
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prescribed by the constitution or the Companies Act. For example, if a quorum
for the shareholders’ meeting cannot be obtained because disputin
shareholders refuse to attend the meeting, the meeting may be called on the

court’s own motion or on the application of any director or member of the
company.

18-150 Rights at meetings

Notwithstanding any provision in the constitution, members have a

attend any general meeting of the company and to speak on any re
prior to the meeting.*

In the case of a company limited by shares, the holder of a share may vote on g
resolution before a general meeting of the company if, in accordance with the
provisions of s 64 of the Companies Act, the share confers on the holder a right
to vote on that resolution.” In the case of a company other than a company
limited by shares, a member may vote on a resolution before a genera]

meeting of the company if the right to vote on that resolution is conferred on
the member under the constitution.?

right tg
solution

Members may also use their voting rights to initiate a members’ voluntary
winding up and to pass resolutions where the board is unable fo act or in
instances where it wishes to ratify a breach of the directors’ duties.

However, the matters on which shareholders may vote are restricted. For

example, members cannot give directions to the board of directors on how the
business of the company is to be managed.

18-160 Right to appoint proxies

Every member who has a right to attend and vote at a meeting of the company
or at a meeting of a class of members, is entitled to appoint another person or
persons (whether a member or not) as a proxy to attend and vote.in his/her
place at the meeting.*® The proxy has the same rights as the meriber

i to speak
at the meeting. In the absence of any provision in the wonsitution, the
Companies Act provides that:**

® a proxy shall not be entitled to vote except on a poll;

® a member is not entitled*to appoint more than two (
and vote at the same meeting; and

® where a member appoints two (2) proxies, the appointment will be

invalid unless he/she specifies the proportions of the holdings to be
represented by each proxy.

2) proxies to attend

20 See s 180 of the Comparies Act.

21 See s 180(2) of the Companies Act.
22 See s 180(3) of the Companies Act.
23 Sees181(1) of the Companies Act.
24 See s 181(1A) of the Companies Act.

98-150
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tement stating that members have the right to appoint a proxy or prog(;:
A St?tend and vote instead of the member and a proxy n;esed not bern;;mWhO
it ast be stated in every notice calling fo_r a meeting.® Any persone o
Hll:;[lhorises or permits an invitation to appoint as 1tg}rc?xy adpel;s‘?krl:3 ?: -
a ified i invitation to be issued a

of persons specified in the inv : :
num?g; to s%me of thEZz members entitled to be sent a notice of the meeting and
xpe b 26

:30 yote thereat by proxy, are guilty of an offence.

nless the constitution states otherwise, a member is not en’_citled té) jfappotlklllé
i than two (2) proxies to attend and vote at the same meeting an . sg; L
morgintments will be invalid unless he/she spgcﬁies the propor éc;r £y
?u'sp/her holdings to be represented by each proxy.ml Hov;ef}?g, soxrrrll;r:n o

)
entitled to attend and vote at a meeting K

C?lﬁlii;n{ to an order of the court under s 210(1) of the gotmpame;l 1:;;, tireaz ;;131
1 i 210(3) of the Companies Act, is, u

iourned meeting under s ‘ :
2?312?; otherwise, gnﬁtled to appoint only one (1) proxy to attend and vote a
the sameaesting *®

i ital who is a relevant

} f a company having a share capita . :
A* E:ritgjiiyg may appgint};nore than two (2) proxies in relalzlon C‘;o a tr:eﬁt]:;%
IDFCTLE ) o

i i hts to attend and to speak an
r exercise all or any of his/her rights B e i
meeting, but each proxy must be appointed to exercis g
?SF;;SEt share or Ehares held by him/her (which number and class of gia;ist

hall be specified).* A proxy appointed under s 181(]Cl]of the Companie

zhail be entitled to vote on a show of hands at a meeting.

As stated above, the notice of meeting must mclu@e gf%ﬁat;ggnzzr t}gz
shareholder’s right to appoint a proxy or proxies.™ e et B
appointment as well as the powers vested to a proxyc1s i folicic
constitution. However, pursuant to s 178‘(1)(f:) 'of the om;:he mstrﬁmem
provision in the constitution will be void if it reqmresther i
appointing a proxy to bi receiv'sdf by the nic;g;fglrt}l ci)r ;;1}1760 e gppomt_ment
than seventy-two (72) hours before a ke e P
i i r the constitution to provide that the ins
Effefggﬁltaliafgggog flfe deposited at the registered ofﬁce of the clczmpirklly
i];fless tl%a_n forty-eight (48) hours before the time appointed for taking the

poll.

25 Sees 181(2) of the Companies Act.

26 See s 181(3) of the Companies Act.

27 See s 181(1A)(b) and (c) of the Companies Act.
28 See s 181(1B) of the Companies Act.

29 As defined in s 181(6) of the Companies Act.
30 See s 181(1C) of the Companies Act.

31 Sees 181(1D) of the Companies Act.

32 Sees 181(2) of the Companies Act.
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A body corporate which is a member cannot attend a meeting ““in person’”. As

such, it would need to appoint a natural person to be its representative(s) a4
the meeting. A certificate under the seal of the body corporate is pPrima facie

evidence of the appointment or of the revocation of the appointment of a
representative.

The representative may exercise all or any of the powers
exercise at a specific meeting or at all meetings.

78-170 Right to vote

A "voting share” in relation to a bod
body corporate not being:*

the corporation may

Yy corporate means an issued share in the

® ashare to which, in no circumstances, is there attached a right to vote; or
® a share to which there is attached a ri

ght to vote only in one (1) or more
of the following circumstances:

— during a period in which a dividend (or part of a dividend) in
respect of the share is in arrear;

upon a proposal to reduce the share capital of the body corporate;

upon a proposal that affects rights attached to the share;

~ upona proposal to wind up the body corporate;

upon a proposal for the disposal of the whole of the
business and undertakings of the body corporate; or

— during the winding up of the body corporate.
Shareholders are “members” of the company and generally have the right 'y
vote at general meetings. The number of votes each share carries is stipuiatad
by the constitution. The Companies (Amendment) Act 2014 has remaoved the

one-share-one-vote restriction for public companies and now, public
companies may also issue different classes of shares *

78-180 Exercise of vote

At a general meeting, so far as the constitution does not make provision in the

case of a company having a Sllare capital, on a show of hands, each member
(1) vote and on a

who is personally present andentitled to vote shall have one

poll, each member shall have one (1) vote in respect of each share held by
him /her and where all or part of the share capital consists of stock or units of
) vote in respect of the stock or units of

stock each member shall have one (1
¢ or were originally equivalent to one (1)

property,

stock held by him /her which is or ar
share.

33 Sees 179(5) of the Companies Act.
34 Sees 4(1) of the Companies Act.
35 Sees 64A of the Companies Act.
36  See s179(c) of the Companies Act.

18-170
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Jess the constitution provides otherwise, the instrument appointing a pr{ci)xy
o t a meeting of a company is deemed to confer authority to demand or
to'vc')te;emanding a poll, and a demand by a person as proxy for a mem’r;fr of
.t(})\mclgmpany will be deemed to be the same as a demand by the member.

e

constitution may, to a limited extent, regulate tl‘le right to demljalndf? ptc-)alg.
ihn? provision of the constitution is void in so far as it would have the effect:

i i Il at a general meeting on any
cluding the right to demand a po ; !
: gi:;ﬁon or 2?Ilatter other than the election of the chairman of the meeting
or the adjournment of the meeting;

e of making ineffective a demand for a poll on any quesliop or mattt;:r
other than the election of the chairman of the meeting or the
adjournment of the meeting that is made:

— bvnot less than five (5) members having the right to vote at the
aecting;

—\ by a member or members representing not less than flive per centum
(532/0) of the total voting rights of all the members having the right to
vote at the meeting;

i i nferring
- mber or members holding shares in the company co
:yrfg}rlrtl E3t0 vote at the meeting, being shares on which an aggrsgat&;
sum has been paid up equal to not less than f'we per centum (5%) o
the total sum paid up on all the shares conferring that right; or

iri i : inting a proxy or any other
- of requiring the instrument appointing : .
docurgent ngecessary to show the validity of or otherwise relating to
the appointment of a proxy to be received by the company or any
other person more than seventy-two (72) h_ours before a rneeftfm%‘ or
adjourned meeting in order that the appointment may be effective
thereat.

The way the poll is to be conducted is usually presicribed Ltn the cigsgmtli);e.
i i mmon law casting vo
The chairman of the meeting has no co _ e
ituti i i th a casting vote or a second vo
constitution may provide a chaj:rmanl wi : te
the case of an eguality of votes. This is separate from the chairman exsrmsmg
his/her ordinary vote as a member or while acting as proxy for a member.

On 31 July 2013, Singapore Exchange (SGX) mtrod;(:sejii) Erlnfndﬁir;tja;orfﬁi
i : iti i imited (SGX- isting !

Singapore Exchange Securities Trading Ll;m ;

WH;\E fo promote ggreater transparency in general meetings and enhance
shareholders” engagement to strengthen corporate governance.

37 See s 178(2) of the Companies Act.
38 See s 178(1) of the Companies Act.
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Fo]lowing the amendments:

(i) all SGX-ST primary-listed companies and trusts must hold al their

general meetings in Singapore (unless prohibited by relevant laws and
regulations in the jurisdiction of its incorporation);

(ii) all resolutions at general meetings are voted by poll; and
(iii) at least one (1) scrutineer must be appointed for each general meeting. ¥

The scrutineer is to be an independent person undertaking the polling procegg
and where the appointed scrutineer is interested in the resolution(s) to be
passed at the general meeting, he/she must refrain from acting in that
capacity for such resolution(s).

The appointed scrutineer has to also exercise the following duties:

® ensuring that satisfactory procedures of the voting process are in place
before the general meeting; and

® directing and supervising the count of the votes cast through proxy and
in person.

With effect from 1 August 2015, listed companies must immediately (after
each general meeting and before the commencement of the pre-opening
session on the market day following the general meeting) announce whether
the resolutions put to a general meeting of an issuer were passed.” The
announcement must include the following:*

® Breakdown of all valid votes cast at the general meeting, in the followine
format:

Resolution | Total For Againsi \
number number of W Number Asa
and . shares shares percentage | of shares percentage
details represented of total iof total
by Votes: for number of number of
and against votes for votes for
the relevant and against and
resolution 5 the against
resolution the
(%) resolution
| %)

39 Seer 730A(1), (2), (3) and Practice Note 7.5 of the Mainboard Rules.
40 See r 730A(3) of the Mainboard Rules.
41 See r 730A(4) of the Mainboard Rules.
42 See r 704(15) of the Mainboard Rules.
43 Scer 704(16) of the Mainboard Rules,

18-180
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i i i in from voting on any
tails of parties who are required to abstain g on

1 ?:sglution(sl;, including the number of shares I_\eld and the individual
resolution(s) on which they are required to abstain from voting; and

e name of firm and/or person appointed as scrutineer.

18-190 Non-payment of calls on shares

i i id on shares is the

bligation to pay a call in respect of any money unpai _
ghicocoﬁractual r}:zlgcionship between the shareholder and the company. It is
. the duty of directors, when a call is made . . . to compel every shareholder
to_ ! 'ay to the company the amount due by him in respect of that call; anc}( the]%

arep guilty of a breach of their duty to the company if they do not take a

reasonable means of enforcing that payment . ..". : -
i itution. It is generally the

fect of non-payment will depend on the constitution

ggfyeif ihe direct];rz to compel the relevant shareholde_r to pay the ar_nount
due in respect of a call on shares. A director may be in breach of his/her
fiduciary-c'uty to the company if he/she does not take all reasonable steps to

enforce tiic payment.

44 Speckamn v Evans (1865) LR 3 NL 171.

18-190
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COMPANY MEETINGS

General meetings

................................................................. 8-2

Procedure of general meetings ... %]8-2(1)8
Conduct at general meetings ..o 918-220
Class Meetings ..........cvmeveeoovvivo 98-230

78-200 General meetings

Generally, there are two (2) types of general meetings. These are:
® AGMs; and

® EGMs.

Pursuant to s 175 of the Companies Act, a i

_ npan » @ general meeting of every com
called an AGM shall in addition to any other meeting be held O;Ze in e%a;;y
1c:alem:]ar year andﬂ not more than fifteen (15) months after the holding of thz
ast preceding AGM but so long as a company holds its first AGM within

eighteen (18) months of its incorporation, it need not hold it i
: . 7 old it in th i
Incorporation or in the following year. B

1_"he Cc_}mpmzr'es Act requires the directors of the company (to lay the company’s
fmana_al sta.\temelnts before its members at the AGM), for the period since t}}le
precedmg financial _statements (or in the case of the first financial statements
since the incorporation of the company) made up to a date:* ’

® in the case of a public com is 1i
pany that is listed, not more than f Al
months before the date of the meeting; or "X

® in the case of any other compan i ]
Y, not more than six (6 efor
P it o (6) months before the

The requirement stated above is a necessity unless a resolutiori‘iider s 175A

of the Companies Act is passed whi ; " ‘e .
with the holdjng of AGM};% ed which allows private comparies to dlspense

An EGM, on the other hand, is,any general meeting which is not an AGM.

Although all companies are required to hold an AGM and EGM (when
necessary), the event is not merely a matter of legal form. It provides the
principal forum in which the directors account to the shareholders for their
management of the company. It also gives shareholders an opportunity to
raise issues before voting on matters which require their approval. As sﬂch
tl_1e _s.hareholders’ relationship with their company can be c;levelo ed’
significantly by enhancing the general meetings. .

45 See 5201 of the Companies Act.
46 See s 201C of the Companies Act.

18-200
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Company law traditionally sees the requirement of holding a meeting as
sacrosanct as the AGM:

(i) allows the directors to update the members on the affairs of the
company; and

(i) provides members a chance to question the directors on the management
of the company and give their views on matters affecting the company.

More recently, company law recognises that this requirement may not be
necessary. An example where this would be apparent would be in small or
family companies where the members themselves are running and managing
the company.

As stated above, s 175A of the Companies Act allows private companies to
dispense with AGMs by passing a resolution by all the members who are
eligible to voienin person, or where proxies are allowed, by proxy present at
the meeting.”

In any year in which an AGM would be required to be held but for s 175A of
the Companies Act, and in which no such meeting has been held, any member
ol tne company may, by notice to the company not later than three (3) months
Leiore the end of the year, require the holding of an AGM in that year.” The

ower of a member under s 175A(4) of the Companies Act requires the holding
of an AGM is exercisable not only by giving a notice but also by the
transmission to the company at such address as may for the time being be
specified for the purpose by or on behalf of the company of an electronic
communication containing the requirement.*

Any resolution passed under s 175A(1) of the Companies Act will cease to be in
force if the company is converted to a public company.*

18-210 Procedure of general meetings

(a) Convening a members’ meeting

The manner a members” meeting is convened is primarily governed by the
Companies Act and the constitution. As a start, the board of directors would be
the ones to arrange for AGMs and EGMs. As stated in 98-110, members may
also, under certain circumstances, request or requisition the directors to call
for a meeting or convene one themselves. The court may also step in to
convene a meeting if for any reason it is impracticable to call a meeting in any
manner in which meetings may be called or to conduct the meeting in the
manner prescribed by the constitution or the Companies Act.>

47 See s 175A(1) and (2) of the Companies Act.
48  See s 175A(4) of the Companies Act.

49 See s 175A(5) of the Companies Act.

50 See s 175A(7) of the Companies Act.

51 See s 182 of the Companies Act.
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(b) Requesting and calling for a meeting

The provisions of the constitution will stipulate who may arrange for the
meetings of members to be held or convened.

(c) Determining the agenda for the meeting

The agenda of the meeting will be defined by the person who convenes the
meeting. In practice, the board of directors will typically determine the agenda
of the meeting as member’s meetings are generally convened by the board of
directors. Conversely, where the meeting is convened by members, the
matters will deal with those raised by the members.

Pursuant to s 183(2) of the Companies Act, members holding not less than five
per centum (5%) of the total voting rights of all members having at the date of
requisition a right to vote at the meeting to which the requisition relates or no
less than one hundred (100) members holding shares in the company on
which there has been paid up an average sum, per member, of no less than
five hundred Singapore dollars (S$500), may propose resolutions to be
considered at a meeting. This gives members the means to include a matter for
consideration at the next EGM. A notice of this resolution must be given and
any statement referred to will be circulated to the members of the company
entitled to have notice of the meeting sent to them by serving on each

member, in any manner permitted for service of the notice of the meeting, a
copy of the resolution and statement.®

(d) Notice requirements

One (1) of the key aspects of meetings is that members should recerve
adequate notice of the matters to be considered at a meeting.

Subject to the constitution, written notice of every meeting of members must
be served on every member having a right to attend the meetiag in the

manner in which notices are required to be served in accodetice with the
constitution.®

For example, if the company has an auditor, the auditor must also be given
notice of the meeting.*

Pursuant to s 392(3) of the Companies Act, any accidental omission to give
notice of the meeting to a person, or non-receipt by any person of notice of the
meeting does not invalidate the meeting unless the court, on the application of

the person concerned, a person entitled to attend the meeting or the Registrar,
declares the proceedings at the meeting to be void.

52 See s 183(3) of the Companies Act.
33 See s 177(4) of the Comipanies Act.
54 See s 207(8) of the Companies Act.

18-210
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(e) Advance notice of meeting

i i i bers differs for the
iod of notice to be given for a meeting o_f mem
gﬁ?efeerftl?ypes of companies and the type of resolution intended to be passed.

of the Companies Act, a meeting of a company or pf a class
PFﬁzﬁetg,soi;Z(rzzhan a meetﬁig for the passing of a special resolution must
](:); called by notice in writing of not less than fourteen (_14) days or .such longber
Zriod as provided in the constitution. Notwithstandm_g that it is callled ﬁ
notice shorter than is required by s 177(2) of the Companies Act, a meeting wi
be deemed to be duly called if it is so agreed:

(i) in the case of a meeting called as the AGM, by all the members entitled to
attend and vote thereat; or

(ii) in the case of any other meeting, by a majori.ty in nur_nb_er of ;?ehn:erréis}?éi
havinga right to attend and vote thereat, bemg a majority whic 1 toge -
holds nit less than ninety-five per centum (95%) of the t(g:al voting rig
of ail-the members having a right to vote at that meeting.

If a'puplic company intends to pass a spgcial resolution, at IZaSt gwenty-gnzi
(71) days’ notice must be given.” A resolution may be proposed an d;iassethan
g sf)ecial resolution at a meeting of which written notice of_a pell}o_ ess =
that required under s 184(1) of the Compames‘Act has been given 1d1t sg agn; <
by a majority in number of the members having the right to attend an xtfo;we
the meeting, being a majority which together holds not less thap mne'y1 e
per centum (95%) of the total voting rights of all the members having a righ
vote at that meeting.”

In practice, company secretaries often review the cc_)nstitution to ensure
accuracy on the calculation of the requisite notice period. Some compamei
may provide in their respective constitutions that the day of issue and receip

of notice be excluded from the requisite notice period. Where the constitution
is silent, calendar days will suffice.

(f) Content of notice

The notice must contain a statement informing members their rights tg}
appoint a proxy and that the proxy need not be a member of .the company.
The Companies Act also requires written notices of s_pec1al regolutmgs
specifying the intention to propose the resolution as a special resolution to be
duly given.”

55 See s 177(3) of the Companies Act.
56 See s 184(1)(b) of the Companies Act.
57 See s 184(2) of the Companies Act.
58 See s 181(2) of the Comparnies Act.
59 See s 184(1) of the Contpanies Act.
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Ihere are more I’equ]lelllents fOI d hStEd COIllpaIls' I:O adltere t“. 15

companies are required to have a provision i
: ovision itk .
notices have to specify: P in the constitution stating that all

® the place, day and hour of the meeting; and

® wh ing i i
ere the meeting is called to consider special business, a statemen
) .

regarding the effect . .
bus.iness_%” ect of any proposed resolutions in respect of such

As i i u

: ess; matttfr of. generla] pra-chce, non-listed companies also tend to incl

h matters in their notices as well. Most notices would also ingluge
e

information of the general busi
. usiness to b .
resolutions to be passed. e transacted at the meeting ang

Th i 7
ere are circumstances where the Co panies Act or the SGX Listine Manug]
(o] A

imposes additional requirements f i
Ses or the notice wt
meeting involves particular resolutions. rere the agenda of (Y

A
aurihexir_nple woulc_l be where the meeting is held for the purpo
Comorls'mgA a sel_ecltlve off-market acquisition of shares under 5:]:)76[])3 Sfe }?f
term;;ag;e:he (:grseectlonééDQ) olf the Companies Act expressly provides thc;t ‘;hg
ement for a selective off-market h |
» it : purchase must be a i
w}]; g sgesc}izlrle (;:soluhon of thedcompany, with no votes being cast by ar?;h poerrlsgi
( are proposed to be purchased or acqui i
quired or by hi
?ess,oglciteid ]::Eelrsons, ancll s 76D(3) to (13) of the Companies Act will a};;pl Sv/v}ilf}i
= che szcify?; gatl}:clzgntty t;?nd to resolutions conferring it. Specificall}; the
mtention to propose a special resoluti ice af
agreement for a selective off-market iy 2 date on
: for : f purchase must specify a dat Tk
‘,?Eiiﬁtﬁfélge;i t;)\ éﬁm}, b}(lamg a date that must not be latg;r than ‘tehinf‘:\fé 0:
i of the company is or is required B\
whichever is the earlier and speci s e
earlier pecify the sources of funds to be 115 ’
ﬁ;rdclase or acquisition including the amount of financing ande*’;; 16:1 f;)(ftthe
Selectﬁ;:};?fnr}; Zﬂfl;lanaall positfion.“ The special resolution aAuthc;rIijsmgOI;
~ purchase referred to in s 76D(2) of the Compani
- a Lj
also state the expiry date referred to in s 76D(3)(a) of the Comparft:iezlz’cfg e

E:;ﬁiirz Il:avf _ahﬁduc_lary. duty to inform the members fully and fairly of the
epachy wutcb t}r}ey will l}ave an opportunity to vote. The information in
8 Hi {1)1;1.151 ; el substantially fulll an.d true” and intelligible to reasonable
e class to whom it is directed. The notice should theref

e all relevant information to allow a member reading the notice to m;)liz

60 S ; .
ee Appendix 2.2. of the Listing Manual. The constitution should also define

b " .
business”. “special

61  Sees76D(3) of the Companies Act. I
62 See s 761)(4) of the Companies Act. I

18-210
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_ informed decision on whether to vote for or against the proposed
an inic ' : . |
cesolution. However, the notice should not be so technical that it cannot be

he members to whom it is addressed. As a matter of practice,

understood by
the text of any and /or all resolution should be included in full in the notice.

As the members’ right to receive a substantially full and true notice of meeting
is a personal right which is enforceable by the member, it is common in

ractice for directors to send out circulars or explanatory notes with the notice
to provide members with the relevant information of the intended business to

be transacted at the meeting.
Given the stringent requirement that adequate notice has to be given of all
intended business to be transacted at a meeting, a meeting should only deal
with matters of which notice has been given. Arguably, one may contend that
matters within the scope of the "ordinary business” of an AGM such as:

e declaring dividends;

e congidsration of the company’s financial statements and the report of the

directors and auditors;
@ election of directors in the place of those retiring; and
@ the appointment and fixing of the remuneration of the auditors,

could still be dealt with at a meeting notwithstanding that adequate notice has
not be given of the same.

It is often the case that the intended business to be transacted at an AGM is
stipulated in the constitution and any other matters not expressly covered are
to be dealt with at an EGM. Thus, it is advisable to check the constitution
when drafting a notice. Minor variations to the text of resolutions included in
the notice are permissible, but the substance of the resolution cannot be

changed.
18-220 Conduct at general meetings

There are also procedural requirements to adhere to with regards to the
conduct of meetings including quorum requirements and proxy rules.

(a) Quorum requirements

minimum number of people who must be present at a
e meeting to be valid. This is fixed by the constitution.
a lower quorum as

A quorum is the
meeting in order for th
Tt is not uncommon for smaller companies to have

compared to that of a large public company. |
The constitution typically provides that, in determining whether a quorum is I'
present, each person in attendance is only counted once even if the person is

attending in more than one (1) capacity, eg in their own right as a member and ‘
in their capacity as a proxy for another person. \

18-220

A Practical Guide to Company Secretarial Obligations in Singapore




342

DISSOLUTION OF A COMPANY

Types of dissolution :Hg—g?g
Objections to striking off ..o 712-020
Restoration to register ........co.coooooeovoee 912-030
Effects of restoration ..o 912-040
Effects of dissolution ..........cooooeomvmvoe 912-050

712-000 Definition of dissolution

Dissolution refers to the end of a company’s existence. The process by which a
company is dissolved is known as “liquidation” or “winding up” (the terms
are synonymous). When a company is in liquidation, its assets are realised to
pay off its creditors and any surplus would then be distributed to its memberg
The company only ceases to exist, ie dissolved at the end of this Wholé
process. In general, a company may be wound up:

(a) by the court; or

(b) voluntarily.
A company can be dissolved by:

(a) dissolution following a members’ or creditors’ voluntary winding up;'
(b) dissolution following a compulsory winding up;?

(c) disso_lut‘ion by. the Registrar striking the company off the register .ang
publishing notice of the same in the Gazette;? and

(d) diss_so]ution on application by the company for it to be struck. off the
register and publishing notice of this in the Gazette.*

912-010 Types of dissolution

(a) Dissolution following winding up

In a voluntary liquidation, as soon as the affairs of the company are fully
wound up, the liquidator will make an account showing how the winding up
has been conducted and the property of the company has been disposed of.
Thereafter, the liquidator will call a general meeting of the company or in the

1 See s 276 of the Companies Act,
2 See s 308 of the Companies Act.
3 Sees 344 of the Companies Act.
4 Sees 344A of the Companies Act.

112-000
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case of a creditors” voluntary winding up, a meeting of the company and the
creditors for the purpose of laying it before the account and providing any
explanation thereof.®

The meeting will be called by advertisement published in at least four (4) local
daily newspapers, one (1) each in the English, Malay, Chinese and Tamil
languages and the advertisement will specify the time, place and object of the
meeting and published at least one (1) month before the meeting unless a
declaration is made by the liquidator and filed with the Official Receiver that
neither at the date of the commencement of the winding up nor since that date
has the company had trade creditors.®

Within seven (7) days after the meeting, the liquidator will lodge with the
Registrar and the Official Receiver a return of the holding of the meeting and
of its date with a copy of the account attached to such return and if such
return or copy ot the account is not lodged, the liquidator will be found guilty
of an offence

The queruit at the meeting of the company is two (2) and at a meeting of the
compalw, the creditors will be two (2) members and two (2) creditors.®

Tiw company will be dissolved on the expiration of three (3) months after the
Indging of the return with the Registrar and with the Official Receiver.’
Notwithstanding the same, note that the court may, in the application of the
liquidator of any person who appears to the court to be interested, make an
order deferring the date at which the dissolution of the company is to take
effect for such time at the court thinks fit."’

(b) Dissolution following compulsory winding up

In a compulsory winding up, when the liquidator has realised all the property,
the company (or as much as in his/her opinion can be realised without
needlessly protracting the liquidation), and has distributed the final dividend
(if any) to the creditors and adjusted the rights of the contributories among
themselves and made a final return (if any) to these contributories, the
liquidator may apply to court for an order that he/she be released as
liquidator and/or that the company be thereby dissolved." The liquidator
may also malke this application if he/she has resigned or is removed from the
office.”* Before applying for such release and dissolution, a liquidator shall

See s 308(1) of the Comipanies Act.
See s 308(2) of the Companies Act.
See s 308(3) of the Companies Act.
See s 308(4) of the Companies Act.
See s 308(5) of the Companies Act.
10  See s 308(6) of the Companies Act.
11 See s 275(a) of the Companies Act.
12 See s 275(b) of the Companies Act.
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give notice of his/her intention to apply for hi

_ ‘ y for his/her release to credi
c?nﬁ*lbut(?nes of the company and shall also send with the noﬁczri 51:1‘1);8 e
of all receipts and payments in the winding up. These notices will be i Fmary
66 and 68 of the Companies (Winding Up) Rules." o

Where the court makes the order for dissoluti is di

V.Vlth effect f_rom the date the order is made.™ A(;n’cn_fggrcf))fugirg rieSIecigsiSOlVEd

zilq},udator dlscharges him /.her from all liability in respect of any act dsg ¢
efault que l_ay him/her in the administration of the affairs of the co -

or otherwise in relation to his/her conduct as liquidator. Howev "'

orders may be revoked upon proof that it was obtained' b frauftlr’ o

suppression or concealment of any material fact.'s d o

A liquidator may, when a i i
. pplying for an order for dissoluti i
gelea‘se, also seek an order that the books and records of tl::; fSip}:g/h:r
di‘setzg)cf,edbputfuant tos 1?2?)(3) of the Companies Act. Without such an ordzr o?
n by the court, the books and records of the com i
: _ ; pany will h.
rrret.ame‘d for a further two (2) years following the dissolution gf the co?:':eam ble"
his will normally cause storage costs to be incurred. o

(c) Dissolution by striking off

There are two (2) instances in whi ;
ch a Regist S
companies register, namely: gistrar may strike a company off the

(a) where the Registrar has reasonable cause to believe that a company is not

carrying on business or not in operation and
the com
cause to the contrary;"” and peny o not S

(b) where on application by the company, the Registrar is satisfied that the
company shall be struck off on such grounds and subject to s ﬁh
conditions as may be prescribed by the Registrar.' \ 3

(d) Dissolution by striking off register by Registrar

Wher'e the Registrar has reasonable cause to believe that a comipany

carrying on bgsﬁmss or is not in operation, the Registrar ma Eeﬁ(:}l] :S 1;}? :
company, its directors, secretaries and members, a letter to thaty effect stotine
that, if an answer showing caufe to the contrary is not received within t?u'rtg
(SQ) dayg after the date of the letter, a notice will be published in the G .
with a view to striking the company’s name off the register.” =l

13 See r 149 of the Companies (Winding Up) Rules.
14 See s 276(1) of the Companies Act.

15 See s276(4) of the Companies Act.

16 See s 320(2) of the Companies Act.

17 See s 344 of the Companies Act.

18 See s 344A of the Companies Act.

19 See s 344(1) of the Companies Act.
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If the Registrar does not receive an answer within one (1) month from the date
of the letter to the effect that the company is carrying on business or in
operation, the Registrar may publish in the Gazette and send to the company
by registered post, a notice that at the expiration of sixty (60) days after the
date of that notice the name of the company mentioned in that notice will,
unless cause is shown to the contrary, be struck off the register and the

company will be dissolved.

The Registrar may also strike off defunct companies off the register (in a
similar fashion) if the Registrar has reasonable cause to believe that:*

e no liquidator is acting on behalf of the company;

e the affairs of the company are fully wound up and for a period of six (6)
months the liquidator has been in default in lodging any return required
to be made by him/her; or

e the affans of the company have been fully wound up under Div 2 of the
Conivaiiies Act. and there are no assets or the assets available are not
cuificient to pay the costs of obtaining an order of the court dissolving

the company.

/s director may face disqualification in his/her role as a director if he had been
a director of three (3) other companies which had been struck off the register.”
The disqualification is for a period of five (5) years,” and once a person is
disqualified, he/she will not be allowed to be a director or take part in the
management of any local or foreign company unless he/she seeks permission
from the High Court or Official Assignee (as the case may be) during the
period of disqualification Any person who acts as a director during the
disqualification period shall be guilty of an offence and shall be liable on
conviction to a fine not exceeding ten thousand Singapore dollars (5$10,000),
or imprisonment for a term not exceeding two (2) years, or both.™

(e) Dissolution by striking off and dissolution on application by the
company to Registrar

The Registrar may also, on the application by a company (by the directors or a
majority of them)?* strike off the company’s name off the register on such
grounds and subject to such conditions as may be prescribed.”

20 See s 344(3) of the Companies Act.
21 Sees 155A of the Comparies Act.

22 See s 155A(1) of the Companies Ack.
23 See s 155A(3) of the Conmipanies Act.
24 See s 155A(2) of the Companies Act.
25  See s 344 A(2) of the Companies Act.

26 The Companies (Striking Off) Regulations 2015 came into operation on 3 January 2016 which
is to be read conjunctively with s 344A of the Companies Act.

12-010
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The grounds on which the Registrar may strike the name of a company off the
register are that:

(a) the company has not started to carry on business or bein

g in Operation;
or

(b) the company has ceased to carry on business or operate.
The conditions on which the Registrar may strike the name
the register on the application of the company are:*

® the company is not a party to any ongoing or pending proceedings
(whether civil or criminal) before a court, whether in Singapore or
elsewhere;

of a company off

® the company has no assets or contingent assets and no liability or
contingent liability; and

® the company is not subject to any ongoing or pending regulatory action
or disciplinary proceeding.

Upon receiving the company’s application, the Registrar will, if satisfied that
the grounds and conditions (if any) have been satisfied, send to the compan
and its directors, secretaries and members a letter informing them of the
application and stating that if an answer showing cause to the contrary (in the
form and manner referred to in s 344C of the Companies Act) is not received
within thirty (30) days after the date thereof, a notice will be published in the
Gazette with a view to striking the company’s name off the register.”

The Registrar may not, however, strike a company’s name off the register until

the expiration of sixty (60) days after the publication by the Registrar in the
Gazette of a notice:”

® stating that the Registrar intends to exercise the power under s 3444 (f

the Companies Act in relation to the company; and

® inviting any person to show cause why that should not be dese ‘within
such period as may be prescribed.*

If no person shows cause or sufficient cause as to why the tiame of the
company should not be struck off the register within the period, the Registrar
will strike off the name of the company from the register and publish a notice
in the Gazette of the comparty’s name having been so struck off.* The
company will be dissolved on the publication of the notice in the Gazette 32

27 See s 2(3) of the Companies (Striking Off) Regulations 2015,

28 See s 344A(3) of the Companies Act.

29 See s 344A(4) of the Companies Act.

30 The Companies (Striking Off) Regulations 2015 prescribes that the date of notice of intention
to show cause refers to the date on which notice of the Registrar’s intention to exercise the

power to strike the name of a company off the register is first published in the Gazette under
s 344A(4) of the Companies Act.

31 See s 344A(5) of the Companies Act.
32 See s 344A(6) of the Comparties Act.
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It is worthwhile to note that even on dissolution of the company under
5 344A(6) of the Companies Act:® .
ility, i / i f the company w
liability, if any of every officer and .member 0
1 E}cl)iti;?ue a};d ma; still be enforced as if the company has not been
dissolved; and -
e the court still has the power to wind up a company the name of whic
has been struck off the register. .
i i i hat particulars of the
int to note is that the Registrar will ensure that p ;
?;ﬁgfrfypifln:he application under s 344A(1) of the Companies Act (as detailed
above) is sent to:
e the Inland Revenue Authority of Singapore (IRAS); and

e the Central Provident Fund Board (CPF),

and the subgiarice of the notices to be published referre(’i to 111_1de3331 s 344A(4)
and (5) of thie Companies Act is also published on the IRAS" website.

It is néssible for an application, by way of a written noticfc; 'i?l thli_. gR;;g;ls‘tﬁaz
22 icafi i ‘s name 0 e
-ithdraw an application to strike a company
Y\;‘,i-’;A of the C};mpanies Act at any time before the name of the company has

peen struck off the register.*
‘ A =11.36
When the Registrar receives the written notice, he/she will:

@ send to the company by ordinary post a notice that the applicagon to
strike the company’s name off the register has been withdrawn; an

e publish a notice on the IRAS" website that the application to strike the
company’s name off the register has been withdrawn.

912-020 Objections to striking off

i i i der s 344(2) or
otice is given or published by the R?gls_trar un :
gﬁi&)a oI; the CoE‘tpanies Act of the Registrar sCl Ttentmnt ifot SH&E? t£2
: ister, any person may deliver, not later
company’s name off the register, anj y T B
ified i i to the striking off of the na
date specified in the notice an objection . g
i he ground that there is reasonable
company from the register on t B e, fhat,
of the company should not be so struc ; K
f:}(;il;::}f does not seﬂisfy any of the prescrllbed %;‘ounds for striking off
referred to in s 344(1) or 344A(1) of the Companies Act.

33 See s 344A(7) of the Companies Act.
34 See s 344A(8) of the Companies Act.
35 See s 344B(1) of the Companies Act.
36 See s 344B(2) of the Companies Act.
37 Sees 344C(1) of the Companies Act.
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The objection is to be given to the Registrar by notice in the

and manner.* Once th i ; prescribe
Will® e Registrar receives the notice of objection, the Re(;iohl‘m
; ar

® where applicable, gi i
. give the applicant(s) f iki
.Compal_iy. off the register notice of the ol(ajzect?;n?’:;lgn § the name of g
® in dgmd}qg whether to allow the obj
consideration as may be prescribed.

112-030 Restoration to register

An a i ti
namepgfm; zzr;ln;a)’ be Imacle to the Registrar to restore to the regist
Registrar und pany whose name has been struck off the regi tg er the
mE%nber ?I:h er s 344 of the Companies Act.*® Only a former direc%15 er by the
Of the company may make this application.” Such an appolircgfi(f)ormfﬁn
T Wi

be invalid unless the application i i

years after the date on ulrghlicl'(lliﬁcenlol;}r)znm;ﬁiﬁzgoltsgdlsfgiStrar whin s

If it is the Registrar’s decision that the n l

restored to the register, the restoration takes

1s sent and the Registrar will:

(1) enter in the re
effect; and

(2) cause notice of th i
a e restoration to b
IRAS" website. 5

The notice will state:*

® the nam i
e of the company or if the company is restored to the registes

under a different name, that name and the former name:
the company’s registration number; and ,

the date on which th: ;
: e restoratio
register takes effect. n of the nam

If the Registrar does not restore the n
e Reg ore | ame of the company to iYie vegi
Eegistrar’?odgé?ge the application or any other pef?:sor{ aggrlevig;mlfr’ ie
Rttt dedsmon may appeal to the court which may confirniZ the
gl K cril or 1:estore the name of the company to the register g
o make such orders as the court is empowered > etein
(3) of the Companies Act.® i

ection, take into account such

ame of the company shoul
db
effect as from the date the notic:

gister a note of the date in which the restoration takes

published in the Gazette and on the

®
e of the compariy to the

38 See s 344C(2) of the Companies Act.
39 See s 344C(3) of the Companies Act.
40 See s 344D of the Companies Act.
41 See s 344D(3) of the Companies Act.
42 See s 344D(4) of the Companies Act.
43 See s 344E(2) of the Companies Act.
44 See 5 344E(3) of the Companies Act.
45 See s 344E(5) of the Companies Act.
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The Registrar may, on his/her own initiative, also restore a company which
was deregistered by mistake if he/she is satisfied that the name of the
company has been struck off the register and the company is dissolved as a
result of mistake of the Registrar.*®

112-040 Effects of restoration

If the name of a company is restored to the register under s 344E(2) or 344F or
on appeal to the court under s 344E(5) of the Companies Act, the company will
be regarded to have continued to be in existence as if its name had not been
struck off the register.”

112-050 Effects of dissolution
(a) Official Receiver to as representative of defunct company

As stated above, upon dissolution, a company ceases o exit, however, there
may instances. where the Official Receiver may act as representative of the
defunct comipany in certain events.

The Offivial Receiver may, as representing the company or its liquidator, do or

cauce o be done any act if it is proved to the satisfaction of the Official

2z eiver that:™

® the company, if still existing would be legally or equitably bound to carry
out, complete or give effect to some dealing, transaction or matter; and
e in order to carry out, complete or give effect thereto, some purely
administrative act, not discretionary should have been done by or on
behalf of the company, or should be done by or on behalf of the company
if still existing.
The Official Receiver may execute or sign any relevant instrument or
document adding a memorandum stating that he/she has done so in
pursuance of s 345 of the Companies Act, and such execution or signature will
have the same force, validity and effect as if the company is still existing had
duly executed such instrument or document.”

(b) Outstanding assets of defunct company vest in Official Receiver

Where there remains any outstanding property, movable or immovable
including things in action and whether in or outside Singapore which was
vested in the company or which it was entitled to has a disposing power at the
time of dissolution but which was not realised upon or disposed or dealt with
by the company or the liquidator, these properties (save for called and
uncalled capital) will be vested in the Official Receiver.”

46 See s 344F(1) of the Companies Act.
47 See s 344G of the Comparnies Act.
48 See s 345(1) of the Companies Act.
49 See s 345(2) of the Companies Actk.
50 See s 346(1) of the Companies Act.
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The Ofﬁcllal Receiver may also sell or otherwise dispose of or deal with

estate or 1ntc—::rest or any part thereof as he/she sees fit. This may be d "
way of public auction, public tender or private contract upon suzh tern(:ne o7
conc.htmns as he/she thinks fit. The Official Receiver also has the fo} S
rescind any contract and resell or otherwise dispose of or deal “lfit;\fel‘ .
property as he/she thinks expedient and may make, execute, sign and e
such contracts, instruments and documents as he/she thinks ne,cesgary 2 &

(c) Liability of Official Receiver

All property vested in the Official Receiver will be lia j
charges., claims and liabilities imposed thereon or affggjjllgdsizi S;}gezittﬂgﬂ
reason if any statutory provision as to rates, taxes, charges or any othelz mZtt '
or thin to Wh_th such property would have been liable or subject has s e}:
property continued in the possession, ownership or occupation of Iiﬁ
company. prever, there will not be imposed any duty, obligation or liabili ;
on the Official Receiver to do or suffer any act or t}ﬁng’required by an ; ch
statutory provisions to be done or suffered by the owner or occgpiery:;
tl}an the satisfaction or payment of any such charges, claims or liabilities oslt.
of assets of the company so far as they are in the opinion of the Official
Receiver properly available for and applicable to such payment.®

51 Sees 347 of the Companies Act.
52 Sees 347(2) of the Companies Act.
33 See s 348 of the Companies Act.
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WINDING UP FRAMEWORK

Overview of the winding up mechanism ... 912-100
Modes of winding up application ... 912-110
Parties to a winding up application ... 912-120

q12-100 Overview of the winding up mechanism

The winding up or liquidation of a company is the process by which a
company’s assets are collected and realised, and the proceeds distributed to its
creditors in order of fixed priority. Any monies remaining (after all debts,
expenses and costs incurred from the process of liquidating the company have
been paid off) are distributed among the shareholders of the company. When
the winding =p has been completed, the company is formally dissolved and
ceases to exist:

The twd.-(2) modes of winding up that are set out in s 247 of the Companies Act
are;

{aj by the court; or

(b) voluntary.

The court may compulsorily wind up a company (compulsory winding up)
upon the application of a person entitled to do so. Persons entitled to make
such an application include, inter alia, the company, a creditor and a
contributory. The most common ground on which a winding up application is
presented is by a creditor of a company on the grounds of a company’s
inability to pay its debts.** The court may also compulsorily wind up a
company where the court deems that it is just and equitable to do so.

A voluntary winding up, on the other hand, is a process undertaken by either
the shareholders or creditors of the company voluntarily. Please refer to
912-200 for a detailed discussion on the two (2) modes of winding up.

112-110 Modes of winding up application

Members’ veluntary winding up

In a members’ voluntary winding up, the company is solvent while in a
creditors’ voluntary winding up, the company is usually insolvent. A
members’ voluntary winding up is sometimes the result of a reconstruction or
merger, or in most cases, where the company has ceased to carry out its
business and its members wish to realise and distribute its assets of the
company.

54  See s 254(1)(e) of the Companies Act.
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Creditors’ voluntary winding up

A creditors’ voluntary winding up is brought about by a resolution of the
company resolving that by reasons of its liabilities, the business can no longer
be carried on and the company should be wound up.*

In a creditors’ voluntary winding up, the creditors exert control
committee of inspection® whereas in the case of a members’
winding up, the members are in control. The court is given a
jurisdiction in cases of voluntary windings up. In both forms of voluntary
winding up, should there arise any disagreement between the different parties
to the winding up, they may refer to and seek direction from the court. Pleage

refer to §12-230 for a discussion on the creditors voluntary winding up
proceedings.

through a
voluntary
degree of

Compulsory winding up

In a compulsory winding up, an application is made to the court to wind y
the company. The Companies Act provides for thirteen (13) different
circumstances under which a company may be compulsorily wound up.

Please refer to 912-300 for a discussion on the compulsory winding up
mechanism.

912-120 Parties to a winding up application

The parties involved in a winding up are described in terms which are specific
to the winding up process. The most important parties are the liquidator, the
Official Receiver, creditors, contributories and the committee of inspection.

Liquidator

The liquidator (who must be a natural person) is appointed in a gereral
meeting by the company™ or the court™ to administer the affairs of the wound
up company. If no private liquidator is appointed by the court, the. Official
Receiver shall be the liquidator.
When a company is in liquidation, powers of the directors cease. The
liquidator is then vested with the power to manage the company within the
ambit of his/her delegated powers, duties and functions as prescribed by the
Companies Act. >
The primary tasks of the liquidator include but are not limited to:

® awinding up of the company’s business;

® realisation of the assets;

® payment of the creditors; and

®

distribution of the remaining to the members of the company.

55 See s 290 read with s 296 of the Companies Act.
56  See PtIX, Div 3, Subdiv 3 of the Companies Act.
57  See s 294(1) or 291(1) of the Companies Act.

58 See s 263(b) and (c) of the Companies Act.
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iqui i i s* to perform
jes Act accords the liquidator with certain power
Th?fi??ﬁﬁfi anil taasks and if he/she breaches these statutory aﬂ? common
{;va duties or obligations, he/she may be held personally accountable.

provisional liquidator N o
In the context of a compulsory winding up, a pr0v1s1§pagl iﬁeu}liz‘;ci); énggtﬁg
i the assels of the company pendin,

B n afton. intain the status quo of the company. The
e e O d exercise all the functions of
isi liquidator has all the powers and may € .
Tl(iwﬁlc;);?)lr lgl?gjeit to such limitations and restrictions as max}nbe prescribed

liy ?he Rules or as the court may specify in appointing him/her.

The court may appoint a provisional ]iquidatlfr at a?y time ;if;egr ltll;)e Sﬂ(ijlrl_-% 8f1af
i icati he making of a win :
inding up application and before the g
VtI:;eHilsgnop]:)1\Iw)x}:isiom‘l liquidator appomtgd by _the_ company, ttf1e fr(:\g; T;z
ppoint the Oficial Receiver as the provisional liquidator to perfor
a =)

of a liquinator.

Vi) debt. Creditors are
{ reditor is any person to whom the company OWE; a en.ShDW tors are
entitled to petition for a compulsory winding 1;}3 if they ca

company they traded with is unable to pay its debts.

Contributory |
A contributory is a person who is required to contribute to the assets cl:)fe’;l:?sa
company in the event of it being wound up. Every past and presi:nt ?fliirigm L1
liable to contribute to the property of g:e kfomptztny }tlo agx;saarﬁlilugx Ps:nses o
iabiliti ar
f its debts and liabilities and the costs, ¢ _ .
3?1?1311(1311; Ep and for the adjustment of the rights of the contributories among
themselves, subject to the following qualifications: ) s =
i i ibute if he/she has ceased to
t member is not liable to contribu o b
. iegilier for one (1) year or more before commencement of the winding
up-62
e A past member is not liable to contribute in respect of any de]ljoetr or
lia}?i]ity of the company contracted after he/she ceased to be a member.

e A past member shall not be liable to contribute ur}less it appear_s}.3 t(t)- tl:li
cogrt that the existing members are unable to satisfy tk}e iontn utio
required to be made by them in pursuance of the Companies Act.

59 Sees 272 of the Cormpanies Act.
60 See s 267 of the Compatiies Act.
61 See s 267 of the Companies Act.
&2 See s 250(1)(a) of the Companies Act.
63 See s 250(1)(b) of the Companies Act.
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e l{n the case of a company limited by shares, no contribution is required
Tom a mem‘t?er exceeding the amount (if any) unpaid on the shares ;
respect of which he/she is liable as a present or past member.® E

o oy
In tl.le dcase of a company limited by guarantee, no contribution ig
required from a member exceeding the amount undertaken to b

e

contributed by him/her to t i
e Wound}; o /her to the property of the company in the event of itg

® In the adjustment of the rights of contributories among themselves
sum due to a member (in his/her capacity as a member) by wa 3 Ellf
dividends, profits or otherwise is not to be treated as a debt fy}?
company, payable to the member in a case of competition betweecr)1 ﬂi v
member and any other creditor who is not a member.% i

The liability of a contributory i i i ‘ i
j ¥ 18 unique in the sense that the liability creat
debt which accrues from him/her at the time when his/ he}li ]E(;ak)ﬁit;

commenced but bl :
the liability. & ut payable only at the time when calls are made for enforcing

Liability in the event of a contributory’s death

One 9f the.functions of a liquidator is to prepare a list of members liable

contribute in the event of a winding up of a company. If a contributo (ei' .
either befm“e or after he/she has been placed on that list, his/her g 19?
representatives are liable in due course of administration té) contribuI:e tso?ha
assets of the company in the discharge of his liability and shalcl) be
Contrlbut_orles .::lc:cordi.ngly.65 If the contributory’s personal representati .
defaults_ n paying any money ordered to be paid, proceedings may be takv-(‘e
out against the estate of the deceased contributory for admjnister}ifn { L‘Ei‘
estate in order to compel payment out of the assets of the estate.® Y

Liability in the event of bankruptcy

A member who becomes bankru i i
_ pt or who assigns his/her estais o hi:
creditors before or after his/her name is listed as a contributor}? w?l{hbe;
rei}ljlresented by his/her trustee for all purposes of the winding up. The trustee
:1\;6 n]ze csnsjldered a 1Slontributogy. In addition, there may be proved against
ember’s estate the estimated val f hi iabili
b rends oot ue of his/her liability to future calls as

64 See s 250(1)(d) of the Companies Act.
65 See s 250(1)(e) of the Companies Act.
66  See s 250(1)(g) of the Companies Act.
67 Sees 251 of the Companies Act.

68 See s 252(1) of the Companies Act.

69 See s 252(1) of the Comipanies Act.

70 See s 252(2) of the Companies Act.
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Directors
In the winding up of a limited company, any director, whether past or present,
whose liability is unlimited shall, in addition to the liability, if any, also be
liable to contribute as an ordinary member and make such additional and
further contribution as if he/she were, at the commencement of the winding
up, a member of an unlimited company,” subject to the following exceptions:

(1) apast director who has ceased to hold office for a year or more before the
commencement of the winding up, shall not be liable to make further
contribution;”

(2) a past director shall not be liable to make further contribution in respect
of any debt or liability of the company contracted after he /she ceased to
hold office;” and

(3) subject to the company’s constitution, a director shall not be liable to
make firther contribution unless the court considers it necessary to
requite that contribution, in order to satisfy the debts and liabilities of the
cotapany and the costs, charges and expenses of the winding up.”™

In the winding up of a company limited by guarantee, every member shall be
lialle to contribute to the extent of any sums unpaid on any shares held by the
~ember, in addition to the amount undertaken to be contributed by him/her
{0 the assets of the company in the event of its being wound up.

Committee of inspection
Although the liquidator is ultimately responsible for the administration in the
winding up of a company, he/she may be assisted by a committee of
inspection. If requested by any creditor or contributory, the liquidator may
summon separate meetings of the creditors and contributories for the
purposes of determining whether or not a committee shall be appointed to act
with the liquidator and if so who are to be members of the committee.” In the
event that there is a difference in the determinations of the meetings of the
creditors and contributories such that the committee cannot be agreed upon,
the court shall decide the difference and make such order as it thinks fit.
The committee of inspection is therefore a representative group of creditors
and contributories of the company holding:
(a) general powers of attorney from creditors or contributories; or
(b) special authorities from creditors or contributories authorising the
specific individuals to act on such a committee of inspection, or in the
case of a difference, as determined by the court.”

71 Sees 250(2) of the Companies Act.
72 See s 250(3)(a) of the Companies Act.
73 See s 250(3)(b) of the Companies Act.
74 See s 250(3)(c) of the Companies Act.
75 Sees 277(1) of the Companies Act.
76 See s 278(1) of the Companies Act.
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VOLUNTARY WINDING UP

Winding@-)@
While the Companies Act d i |
oes not stipulate explicitly the minim
] u
members required to form a committee, it does however, state th:;l S)I;I:I}Eer. .

members of the committee may act notwithstanding

continuing members are not less than two (2) ThI:TEl };}YaCanCy t_hereiﬂ if the OVEIVIBW oveieetstsesessissassesssassssssassss st 112-200
always comprise at least two (2) continuing prenilis i edmmﬁee should Procedure for members’ voluntary winding up ................ 112-220
the Tiquidator.” 15 in order for it to act wigy Procedure for creditors’ voluntary winding up ................ §12-230 .

(12-200 Overview

Part X, Div 3 of the Companies Act provides for the two (2) modes of
voluntarily winding up, namely, creditors and members voluntary winding |
up.

The circumstances in which a company may be wound up voluntarily are set |
out in s 290(1) of the Companies Act:

(a) when the period fixed by the constitution for the duration of the
company G exist expires;

(b) wheré the constitution provides that with the occurrence of a specified \
everit, the company shall be dissolved, and the company in general
aecting passes a resolution requiring to be wound up; or i

(%) it the company so resolves by special resolution.

As a starting point, both modes of voluntary winding up are commenced by i

: the passing of a special resolution. The procedure which follows after the
initial resolution differs according to whether the company can or cannot
) carry on its business by reason of its liabilities. An overview of the process in
which a company can be wound up is set out in Figure 12.1. "‘

77 See s 278(9) of the Companies Act.
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Figure 12.1

Directors call for
meeting

Directors’ declaration of
solvency
(5293 of the Companies Act)

No declaration of
solveney

Members in general meeting pass
special resolution for the company
to be wound up (winding up )
deemed commenced at this stage)
(8290 of the Companies Act)

I Tiguidator finds that the directors cannot
comply with the declaration of solvency,

the iiqujdai’or shall immediately summon v
Members in general 4 meeting of credifors (s 295 of the
mee?mg appoint a Companies Act). 1f the creditors appoint Creditors’ meeting
iquidator some other person as liquidator, the (5296 of the C: s
! e A 296 of the Conp {e
(5 294 of the Comparies winding up thereafter proceeds as a : e e
Aed) creditors” voluntary winding up.
Creditors appoint i quiiater
Nisibers' Valimeny (s 297 of the Campanies Act)
Winding Up
-
Winding Up and % Creditoes* Volintary
Dissolution WEER

Inla Inembers_ Voluntar‘y winding up, it is crucial for the company to be
solvent at the time at which the resolution is passed. Solvency is a prerequisite
COI’ldIthI‘l’ of. a members’ voluntary winding up petition b};caus?e the
company’s directors have to make a declaration to the effect that they have

912-200
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made an inquiry into the affairs of the company, and have formed the opinion
that the company will be able to pay its debts in full within a period not
exceeding twelve (12) months after the commencement of winding up.”

The declaration must fulfil the following criteria in order to be effective:”
(a) it mustbe made at a meeting of directors of the company;

(b) it must be made within five (5) weeks immediately preceding the passing
of the resolution for voluntary winding up; and

(c) it mustbe lodged with the Registrar before the date on which the notices
of the meeting at which the resolution for the winding up of the
company is to be proposed are sent out.

The declaration must be accompanied by:

(i) astatement of affairs of the company showing the assets of the company;
(ii) the total amount expected to be realised from the liquidation of the

assets,

(iii) the'liabilities of the company; and
(iv)~ihe estimated expenses of the winding up.”
‘the directors should satisfy themselves that there are sufficient grounds for
making their s 293(1) declaration of solvency. If the company that is wound up
pursuant to a resolution for voluntary winding up following a declaration of
solvency has debts that are not paid in full within the 12-month period
(despite what is stated in the declaration), the directors are presumed not to
have reasonable grounds for their opinion unless they can show otherwise. If
they are unable to show otherwise, the directors shall be guilty of an offence
and subject to a penalty (on conviction, to a term of imprisonment or a fine) in
accordance with the Companies Act.™

€12-220 Procedure for members’ voluntary winding
up

A members’ voluntary winding up is a liquidation of a company which the
directors believe to be solvent.
The steps involved in a members’ voluntary winding up are:

(1) Where it is proposed to wind up a company voluntarily, the majority of
the company’s directors shall, make a declaration to the effect that they
have inquired into the company’s affairs, and are of the opinion that the
company will be able to pay its debts in full within twelve (12) months
(the declaration of solvency provided for at s 293 of the Companies Act
which is a formal acknowledgement that the company is solvent).

78 See s 293(1) of the Companies Act.
79 See s 293(3) of the Companies Act.
80 See s 293(2) of the Companies Act.
81 Sees 293(4) of the Companies Act.
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The declaration} of solvency should also have attached to it, a statement
of the company’s affairs stating, in the prescribed form, namely:

(i) the assets of the company and the total amount expected to b
realised; i

(ii) the liabilities of the company; and

(iii) the estimated expenses of windin
: g up, made up to the 1
practicable date before making of the declaration.® i &

(2) The company’s members in general meeting pass a special resolution

that the company be wound up voluntarily.®

(3) The members in general meeting appoint a liquidator.®

(4) The commencement of the winding up is deemed to have commenced

when the resolution for voluntary winding up is passed, even if the
company is subsequently wound up by the court® From the time of
commencement of winding up in step (2):

(a) every invoice, order for goods or business letter issued b
or on
behalf of the company shall have the words “in liquidation’}’] added

after the name of the company where it first a
ears o
document;® = "

(b) the company shall cease to carry on its business, except to the extent
the liquidator is of the opinion that is necessary for the beneficial
disposal or winding up of the business;*®

(c) transfers of the company’s shares and alteration of status of the

company’s members are void unless the liquidator approves the
transfer;® .

(d) if a judgment creditor has not completed execution or attachment
against the company before commencement of winding up; he/she
may not have the benefit of his/her execution as against the
liquidator. In instances where the creditor had iotice of the
resolution to wind up the company, he/she cannot retain the benefit

of any execution that was not completed before he/she received such
notice.” »

82
83
84
85
86
87
88
89
90

See 5 293 of the Companies Act.

See 5 290(1) of the Comtpanies Act.
See s 294(1) of the Companies Act.
See s 291(6)(b) of the Companies Act.
See s 255(1) of the Companies Act.
See s 391(1) of the Companies Act.
See 5 292(1) of the Companies Act.
See 5 292(2) of the Companies Act.
See s 334(1) of the Companies Act.
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(5)

(6)

@)

(8)

From the time of the liquidator’s appointment in step (3), the directors
lose their powers over the company, except to the extent allowed by the
liquidator or by the members with the consent of the liquidator.”

The liquidator has specific functions and duties to carry out. An
elaboration on the specific functions and duties of the liquidator is
discussed at §12-400.

If at any time the liquidator forms the opinion that the company will not
be able to pay its debts in full within the 12-month period, the liquidator
must call a meeting of the company’s creditors, after which the winding
up will proceed as if it were a creditors winding up.”

When the winding up is completed, the company is normally dissolved.

A situation snay arise where it may be desirable to liquidate a successful
company {0:the purpose of restructuring. In such a case where the creditors
are amp'y covered by the company’s assets, there is little need for supervision

and

the objective is to minimise delay and expenses incurred in the liquidation

nracess. The company will proceed to liquidate by way of a members’
voluntary winding up.

In the process of the member’s voluntary winding up proceedings, such
proceedings may be ““converted” to another form of winding up proceedings
in the following circumstances:

(a)

(b)

Where it becomes apparent to the liquidator that the company will not be
able to pay its debts in full, contrary to the declaration of solvency given
by the directors, the liquidator must immediately call a meeting of the
company’s creditors and lay before the meeting a statement of assets and
liabilities of the company and notify the creditors that they have the right
to appoint some other liquidator for the purpose of the winding up
proceedings. In the event that the creditors opt to appoint their own
liquidator, the winding up will thereafter proceed as if the winding up
were a creditors’ voluntary winding up application;” or

If a person having locus standi presents a winding up application and the
leave of court is obtained, and the court is satisfied that the voluntary
winding up cannot be continued with due regard to the interests of the
creditors or contributories.”

91
92
93
94

See s 294(2) of the Companies Act.
See 5 295(1) of the Companies Act.
See s 295 of the Companies Act.

See s 253(2)(d) of the Companies Act.
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may within seven (7) days after the date of the creditors’ nomination,

apply to court for an order directing tf_latlthe person nomma’gecli 61\5

liquidator by the company shall be t1_1e hc_yl.)lzldator instead of or jointly

with the person nominated by the creditors.
(4) In the case of any voluntary winding up, winding up shf";lll commence:

(a) Where a provisional liquidator has been appointed b-efore the
resolution for voluntary winding up was passed, at the time when |
the declaration referred to in s 291(1) of the Companies Act was |
lodged with the Registrar; and .

(b) In any other case, at the time of passing of the resolution for
voluntary winding up.

112-230 Procedure for creditors’ voluntary winding
up

The difference between a members’ voluntary winding up and a creditorg’
voluntary winding up is that no declaration of solvency is required for 3
creditors” winding up application.
The steps involved for a creditors’ voluntary winding up are:
(1) Either:

(a) A company’s members in general meeting pass a special resolution

that the company be wound up voluntarily, where the directors have
not made a declaration of solvency;” or

(b) Where a provisional liquidator is appointed after the directors haye
made a statutory declaration that the company cannot by reason of
its liabilities continue its business and that a meeting of the company
and of its creditors have been summoned within one (1) month of the
date of declaration.”

(2) A meeting of the company’s creditors is held on the same day or the next
day following the day on which the company holds the meeting to pass
the resolution for voluntary winding up of the company.”’

The notices of the meeting of the creditors and the notices of the meeting
of the company shall be sent by post simultaneously. The creditors must
be given at least seven (7) clear days of notice by post of the meeting.”

At the creditors’ meeting, the directors must provide a full statement of \
the company’s affairs showing:
(1) the assets of the company;
(2) the valuation of the assets and the manner in which the valuation
was conducted; and
(3) alist of the company’s creditors and their estimated claims.%
The directors must also appoint at least one (1) representative to be
present at the meeting."™
(3) At the creditors’ meeting, the creditors may nominate a person to be
liquidator for the purpose of the winding up, who shall be the appointed
liquidator even if the merfbers had previously nominated a different
liquidator. If the creditors do not do so, the person nominated by the
members in Step 1 above shall be the liquidator.’ Where there are
different nominations for liquidator, any director, member or creditor
95 Sees 291 and 293 of the Companies Act.
96  See s 291 of the Companies Act.
97  See s 296(1) of the Companies Act.
98  Sees 296(2) of the Companies Act.
99 See s 296(4)(a) of the Companies Act.
100 See s 296(4)(b) of the Companies Act. -
101 See s 297(1) of the Companies Act. 102 See s 297(2) of the Companies Act.
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COMPULSORY WINDING UP
Who may bring an application ....
Circumstances in which a company may be ........................ T
wound up by the court ........occoooovevin 912-3
PPOCEAUIE vvvvvvveemeeceoeeeeeeesee s '[[12-3;3

712-300 Who may bring an application

A company, whether or not it is bein i
; g wound up voluntaril
up under an order of the court on the applicationpof any orfe S(Ii ormn

following: JormoGl

(1) the company;
(2) a creditor;
(3) a“contributory”” (a member, or a is 1i
J past member who is liable i
to the company’s property on a winding up); e 1o contieS
(4) aliquidator of a company;
Eg; a ]uﬂiicial manager appointed under Pt VIIIA of the Companies Act;
in the case of a company that is in the bankin i :
Authority of Singapore; or ) § business by Monels

(7) the Minister on grounds specified in s 25.
shoConpaaies 1 p in s 253(1) and 254(1)(d), (1) and (m) of

912-310 Circumstances in which a compan
may b
wound up by the court Al

A compulsory winding up occurs when an ication i
. application is made to the coust +

wind up the co indi e
Companl; | mpany and the court makes a winding up order against the
Secc’icion 254(1) of the Companies Act provides for thirteen (13) circuinstances
under which a court may order a compulsory winding up of a ctmpany whicl
are as follows: S
(1) The company has, b

speci ; :
e compy y pecr;al resolution, resolved that it be wound up by

(2) Default is made by the company in lodgi
od i
holding the statutory meetingl?w’* g Bing e ety o O
(3) The company does not commence business within a year from its
incorporation, or suspends its business for a whole year,"" |
(4) The company has no member.'%

103 See s 254(1)(a) of the Companies Act.
104 See s 254(1)(b) of the Companies Act.
105 See s 254(1)(c) of the Companies Act.
106 See s 254(1)(d) of the Comipanies Act.
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107

(5) The company is unable to pay its debts.

(6) The directors have acted in the affairs if the company, in their own
interests rather than in the interests of the members as a whole, or in any
other manner which appears to be unfair or unjust to the other
members.'®

(7) An inspector appointed under Pt IX of the Companies Act has
recommended the winding up of the company."” This provision should
be read together with s 241(1) of the Companies Act which allows the
Minister to apply to court for the winding up of a company after an
inspector has made his/her report. It should be noted that s 241 of the
Companies Act does not limit in any way and does not specify on what
grounds the Minister must base his/her application. On the contrary,
5 254(1)(g) of the Companies Act only applies where the inspector is of the
opinion that the company cannot pay its debts or that it is in the interests
of the ptbiic, the shareholders or the creditors that the company should
be waund up.

(8) Thetiine fixed for the duration of the company by its constitution to exist
i.a¢ ‘expired, or some other event happens and the occurrence of it
triggers an article in the constitution which provides for the dissolution
of the company.™’

(9) The court is of the opinion that it is just and equitable for the company to
be wound up (see discussion below).™"

(10) A banking company has had its licence revoked, expired or not
renewed.'

(11) The company is carrying on or has carried on banking business in
Singapore in contravention of the provisions of any written law relating
to banking."?

(12) The company had carried on multi-level marketing or pyramid selling in
contravention of any written law that prohibits multi-level marketing or
pyramid selling.'™

(13) The company is being used for an unlawful purpose or for purposes
prejudicial to public peace, welfare or good order in Singapore or against
national security or interest."

107 See s 254(1)(e) of the Compumnies Act.

108 Sees 254(1)(f) of the Companies Act.

109 See s 254(1)(g) of the Companies Act.

110 See s 254(1)(h) of the Companies Act.

111 See s 254(1)(i) of the Companies Act.

112 Sees 254(1)(j) of the Contpanies Act.

113 See s 254(1)(k) of the Companies Act.

114 See s 254(1)(1) of the Companies Act. Multi-level marketing and pyramid selling mean the
same thing and are defined in s 2 of the Multi-Level Marketing and Pyramid Selling
(Prohibition) Act (Cap 190, 2000 Rev Ed).

115 See s 254(1)(m) of the Companies Act.
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