THE LEGAL CONTEXT

markets, especially in relation to access and interoperability. This is a
complex area of law, and if it may be applicable to an IT contract, specialist
advice is essential. It is important to apply it correctly. Sanctions include
impriscnment for cartel activity, exiremely large fines, disqualification of
directors and the contract becoming unenforceable. The courts can award
damages to companies who have suffered from other companies” breaches
of competition rules,

Articles 101 and 102* contain the major provisions governing anti-competitive
market behaviour which may affect trade between member states in the EU.

They cannot be ignored whenever contractual circumstances fall within
their ambit. Any contractual provision purporting to restrict trade in a way

prohibited by Article 101 or 102 would be legally unenforceable.

PROHIBITION OF AGREEMENTS WHICH PREVENT, RESTRICT OR DISTORT
COMPETITION

Agreements or concerted business practices which could interfere with trade

between member states by preventing, restricting or distorting competition .
within the EU, are prohibited. There are limited exceptions for agreements
which improve production or distribution, or which promote technical or

economic progress, provided that they allow consumers a fair share of the

benefit, contain only indispensable competition restrictions, and do not
eliminate competition!!. However, the standard of proof that an agreement

meets these criteria is very high.

Distribution agreements may be affected. There are some exceptions, depending
on whether the parties are competitors or not, and where the parties have low:

market shares in the relevant technology and product markets. If the patties to :

the agreement are small businesses with small shares in their market, there will
be no significant effect on trade and competition. Specifically if &2 aggregate
market share does not exceed 10% of the markets affected for an agreement
between businesses at the same level of supply, or 15% for agreements between
businesses at different levels of supply, for example between a manufacturer
and a distributor, proceedings are unlikely to be taken against the businesses
by the European Commission in respect of the agreements™.

However, certain terms are always prohibited; these are known as “hardcore
restrictions’. Terms in an agreement setting fixed minimum prices, export
bans, restrictions on prices, outputs or sales, and market or customer
allocation restrictions, will be void. For agreements under English law, if the
contract can still operate without them, it will remain in effect. If there are
many anti-competitive provisions, the whole agreement will be invalidated.

Distribution, franchise and agency agreements (between businesses at
different levels of supply), where the market share of one of the parties
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does not exceed 30%, can automatically benefit from other exemptions

from the prohibitions™. Again, the exemption will not apply to hard-core

vestrictions. This exemption recognises thaf, in certain circumstances,
although competition may be harmed by a particular arrangement, the
enefits overall will outweigh any damage. The European Commission can

focus on majot anti-competitive arrangements rather than be distracted by

relatively minor contracts.

he parties to an agreement are responsible for assessing its legality to

: etermine that it is not anti-competitive, and is therefore legally enforceable,

d whether the pro-competitive effects of the agreement outweigh any
ti-competitive effects. They have to meet a high standard of proof.

A_COMPANY’S ABUSE OF ITS DOMINANT POSITION

‘A company thatis dominant in a particular market distorts the competitive

ructure in its naarket and would find no difficulty in making a competitor
company’spos.tion untenable, It is therefore not permitted to take advantage
of its maszkei power to exploit those with whom it deals. This can occur with

a domdient company’s refusal to supply existing customers with products,
ot
1 ostrion” within the EU™,

_xcessive pricing, or discriminatory terms. It is ‘abuse of a dominant

.Dommant position’ relates to the particular market in which the company

:'opera.tes and the calculation of its market share, including any other relevant
factors such as superior technological knowledge and sales network.
Defining the market is not always easy, especially in a technology context.

may relate to a small market in specialised products. A company may be
dominant where a market is dependent on its particular supplies, such as
are parts or compatible products.

The European Commission has wide powers to obtain information in
‘relation to anti-competitive conduct, for instance by dawn raids, It may fine

ompanies which breach competition rules®. Microsoft Corporation was

found to have abused its dominant market position in 2004'¢. Microsoft had

fused to supply interface protocols in relation to group server operating
systems and media players, preventing their use for the development by
ompetitors of products which would be interoperable with Windows PCs
and servers. Microsoft had also tied its Windows Media Player with the

company’s Windows 2000 PC operating system (ie making the sale of one

roduct conditional on the purchase of another). The effect of this was io

stop competitors” activities in the market, effectively reducing consumer
‘choice and increasing prices.

The Furopean Commission required Microsoft to disclose full interface

Anformation to enable other workgroup servers to be interoperable with
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THE LEGAL CONTEXT Legislation and case law on contractual teyms

accepted, consideration and legal intention. Advertisements on website
generally constitute invitations o treat. The supplier’s terms and condition;
must be available online, so that the supplier’s order process should requir
the customer, prior to making an order, to read and agree that the term
and conditions apply to the contract, and that they are incorporated into th
contract.

der the Supply of Goods and Services Act 1982, in a contract for the supply
:5ods and services in the course of business, the services must be carried out
th reasonable skill and care’ within a reasonable time; and for a reasonable
 (although a price or rate wili usually be contractually agreed).

or business-to-business sales, certain of these implied terms may be
ridden by the specific contract terms insofar as it is fair and reasonable
These terms and conditions should stipulate how acceptance takes place do this.
particularly with automated business processes. Suppliers should mak
the sequence of contract formation clear, so that it is the potential customer
who makes the offer online on the supplier’s terms and conditions, whic
gives the supplier the option to accept or decline, thereby ensuring that i
is able to supply the goods or services, and that it can ascertain as far a
possible that the customer has the status to enter into the contract, in an
appropriate location, for example in terms of delivery, taxes and complianc
with the law there. A law and jurisdiction clause, as discussed in CHAPTER 5
is particularly useful for business-to-business contracts online, which ma
be made between parties in different jurisdictions. -

tness for purpose’ is problematic in relation to software. The concept
ies to the supply of goods, not to the provision of services®. Suppliers
f comptter products routinely exclude this term, which would otherwise
lied into the contract. Their rationale is that the concept of “purpose’
sg-open-ended as far as software is concerned. Its use need not be confined
one sole purpose. All the circumstances and potential uses cannot be
ipated by the supplier. Instead, it is normal for the supplier to give an
gstrance that fhe software conforms to a specification, and to require the
tistomer to accept positively that the software meets its needs, by review
g rid acceptatice testing before live use.
There are also specific additional regulations for consumer contracts, formed:. =
online or traditionally. F The sup plier is not normally in a position for the customer reasonably to rely
i i tor assurance that the particular requirements of the customer’s business
i be met by the supplier’s software, especially if it is software provided to
my different users. If the provision is not specifically excluded, the customer
who finds that the system being developed turns out to be unsuitable for its
siness requirements ~ a not uncommon situation in software procurement
mmiay well find it of assistance, even if the system would be satisfactory in
ther respects by conforming to its supplier’s specification.

G Legislation and case law on confractual terms

The conditions set out in a commercial contract are only part of the genera
legal framework. Statements made before the coniract was created may b
taken into account. In addition, certain other terms will be implied by law:
into a contract. :
v'one case in the Court of Appeal®, the judicial opinion was stated that
shere the software was intended by both parties to perform specific
functions, terms would be implied that the program would be reasonably
for the intended purpose and of satisfactory quality. This would apply
tinless there is an express or contrary term in the non-standard contract
a reasonable contrary term within the provisions of the Unfair Contract
erms Act 1977, which is discussed in the next section. However, it would
- be'on the basis that the software had the legal attributes of goods when sold
-or hired as a packaged application rather than software commissioned for
evelopment (and in this particular case in the 1990s, the reference was to
“software supplied on a disc).

1 Terms implied by law

Some terms do not have to be expressly stated in a contract to pe applicable..
Under the Sale of Goods Act 1979 as amended, and the Supply of Goods and
Services Act 1982, certain terms are implied into contracts relating to the sale’
of goods or the supply of goods or services, whether or not they are set out.
explicitly, for business to business sales. (There are also some terms which’
apply specifically for sales to consumers.}

The most important obligations under the legislation relating to the sale of-
goods in the course of a business concern quality. In general, goods mus
correspond with their description, be of satisfactory quality except for defects:
specifically drawn to the buyer’s attention or where the buyer has had the-
opportunity of examining the goods, and that the goods will be reasonably
fit for any particular purpose for which the goods are being bought, which
the buyer makes known to the seller*.

ttware cannot be guaranteed always to work. It has been accepted by the
ourts that even software which had not excluded the condition of “fitness
AHor purpose” would not necessarily be error-free?. It was stated in that case:

‘it is important to remember that software is not necessarily a
commodity which is handed over or delivered once and for all at one
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THE LEGAL CONTEXT Remedies

supplier and customer must assign resources to the project with relevan
seniority and skills.

quidated damages’ clatuse in a contract for a fixed sum payable for a
eseeable breach, such as breach of a restriction on employing any staff
the other party, should be a genuine pre-estimate of the potential losses
from the breach. An arbitrary amount or a figure which the court
15 ers to be a penalty will not be enforceable. Although the courts will
look at the sense of what has been agreed, rather than assuming the
{ity or otherwise of a contractual statement that a particular sum is a
vitine pre-estimate of loss, it is unwise to express any such sum iri the
tract as a ‘penalty’.

The supplier needs to take particular care to scope a development Proje:
properly. A fixed-price confract for an agile-type development carrie
great risks, especially if the development is not suited to an iterativ
methodology in the first place. Such contracts are ill-suited to fixed-p
arrangements, although milestones based on estimates, with variot
defined options available when estimates are likely to be exceeded, m
be a reasonable approach to help keep costs under control. At the ver
least, on a fixed-price contract for complex work, a large contingenc
needs to be built into the figures, and there should certainly be a well-:
considered procedure for change control. Software development contracts.
are discussed in CuAPTER 12.

all damages necessary to put the injured party in the exact position it
iuld have been in if the contract had been performed will be recoverable.
They must arise as natural consequences of the breach, having been
ea onably foreseen by the parties at the time of making the contract and
& too ‘remote™. If special difficulties are likely to avise if the contract is
ached by one party, and those difficulties were not made known to the
ther party when the contract was made, no damages will be payable in
FHon to s h difficulties in the event of breach.

2 Damages

Damages are the normal remedy sought for breach of contract. The amount:
of damages which will be awarded is a question of fact arising out of th
circumstances of the case, relating to the loss suffered. There is generall
no ‘punishment’ in English law for breach of contract. Damages ar
compensation to the aggrieved party, as an attempt to put that party, a
much as money can, into the situation which it would have been in had the
contract been carried out as the parties had originally intended. '

" 'ppiv contracts often routinely (and understandably) exclude certain
5, vuch as consequential loss. However, in one case, the judge held that
cunsequential loss” meant loss that the claimants might prove over and
uve losses arising naturally and directly out of breaches of contract. This
suipheld on appeal™

ay be advisable for the parties to consider the categories of losses that
ustomer might suffer and specify those which are to be included and
: uded from potential liability, rather than to rely on the general terms of
sct’ and “indirect” or ‘consequential’ damage.

The injured party may claim not only for loss actually suffered, but also for
the loss of the benefit which the performance of the contract would havo
brought. Damages may be assessed on the basis of what it would cott 1o,
have the work carried out by a third party. A supplier’s loss of profits may.
also be recovered unless the goods in question are in such short suppiy th

no real loss wiil have occurred because of the general demand fo1 the goods;-'
@ .

example, loss of profits may well result naturally and directly from
reach of contract in an IT contract. A supplier should specifically seek
xchude this as a category of damages. In one case, over a failure of an
utomated billing system, the list of exclusions from lability was held to be
eneral to allow for certain losses under the contract that the supplier
1ad expected to be covered, such as ex gratia payments to customers and
arges overpaid to wholesale distributors™.

A consequence of this concept of compensation is that the injured party is
expected to take steps to mitigate loss, and should make every effort to do-
s0. If goods have not been delivered as agreed, the injured party should try.
and purchase the goods elsewhere. On instalment contracts, where default:
is made in meeting a milestone or in making a payment, the injured parfy3
can bring an action for damages for breach, but may not treat the whole
contract as discharged for that reason alone. Each party should carry out an
evaluation at the start of a case of what the damages are likely to be, to assess
the commercial risks. .

it proceedings arising out of breach of contract must generally be started
thin six years of the date on which the breach of the contract occurred.
There are certain refinements to this. If there has been some concealment
aud which has prevented the claimant finding out about the right of
n, the six-year period will start from the time when it was discovered,
when it reasonably should have been discovered. The six-year period
¥ be extended if acknowledgment is made by the party causing the
ch. If a debt is acknowledged or part payment is made, the six years
start from the date of the acknowledgment or part-payment. As stated

Damages to compensate the injured party for the loss itself are general
damages, which have tobe assessed according to the particular circumstances:
of the breach. These are unliquidated damages in contrast to hquldateds
damages, which consist of the amount of specific and provable actual losses.
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CONSTRUCTION OF AN IT CONTRACT Definitions

of an acceptance of order form cannot be in large print, b
they should certainly be readable if they are to have any effe
The Supreme Court itself specifies that it prefers documents
font size 12 and one and a half line spacing "Documents m;
be presented in a form which is robust, manageable and ot
excessively heavy™.

eﬁnitions

Tk ﬁo'exaggeranon to state that the Definitions clause is the lynchpin of a
ct, particularly a long and complex contract. Getting definitions right
siooth the flow, order and sense of the substantive contract provisions.
quires that, wherever possible, definitions should have self-evident
ings. Definitions should play a similar role to the labelled illustrations
in user manuals of equipment and motor vehicles: their purpose'is to
e reader’s understanding of the content which follows.

(e} Discuss and agree as the negotiation progresses. If a point is worth
negotiating, its inclusion in, or absence from, the contract shotudd
be established at the time the issue is raised. It is not constructwe
negotiation, apart from the inherent discourtesy to the other par
to return later on to matters which should have been resolved at:
earlier stage. Furthermore, if the contents themselves are not at issue
is neither constructive nor courteous to amend the other party’s draf
purely so that it conforms more closely to the drafting standards of th:
modifying party.

finitions clauses are generally approached with little enthusiasm. They
1'to be regarded as one of the more tedious elements of contract drafting,
s is'a great mistake. Whenever a new form of agreement is required for
ch'there are no useful precedents, the definitions are the springboard
tial to the contract construction process. This is especially true for
omplex bespoke agreement, but it is also very important in drafting a
dard form doecument. Every expression, phrase or term frequently used
the contract chould be defined in the Definitions clause, to help the reader
d to'aveid unnecessary repetition.

{(£)  Trynottodeal with issues in isolation because each one will be only par
of the strategy for reaching the final objective. For example, if softwar
ownetship is being assigned, the intellectual property indemnity and
software warranties should be dealt with at the same time, as these a
all aspects of the software assignment. The opportunity to negotiate

it may seem that an agreement may be easier to understand if full
trade-offs will also be lost if issues are resolved one at a time,

dnations are incorporated in the text at the relevant place, this can
iiderably lengthen the document and cause the reader to lose track of the
icipal purpose of that part of the contract. Any expression used several
imes should be included as a definition. Definitions should be presented in
habetical order for ease of reference.

(g) One unfortunate habit still evidenced in too many agreements is th
apparently compulsive desire to state the obvious or unnecessaty,
such as clauses which inform the reader that the masculine includ
the feminine, that singular includes plural, and so forth. These
particular examples are catered for by statute?, so that it is normally
quite unnecessary to be confronted with such information, whicl:
bound to lengthen an agreement. Complex agreements are. difticull
enough to read and digest without being side-tracked or put off by
unhelpful legalese. It may, however, be useful to include expressly
provision which will apply automatically at law whetierit is set o
in the contract or not, for the purpose of reminding tre parties tha
should not be forgotten.

rinciple of the Definitions clause should be ‘the fewer definitions, the

" if the contract clauses are to remain reasonably easy to follow. On

ther hand, it is desirable to avoid cross-referencing within the contract

iich as possible. In some contracts, definitions are denoted in the text

here they first appear, in inverted commas, and then capitalised in

lowing uses. This is a matter of preferred style, but a Definitions clause

es have the practical advantage of avoiding the need to hunt through the :
ment to locate the first use and meaning of a definition. Some contracts |

idopt both approaches, using contextual definitions where they only appear

one section of the contract.

(h} Agreements often also include a clause relating to headings, to adv
the reader that clause headings in the agreement do not form part o
the agreement. Why not? Any heading which does not logically relate
to the content of its clause is not the right heading to use. If a heading
accurately represents the clause which follows, there is unlikely to be
any difficulty if the agreement should ever be subject to interpretati
by the courts.

itions are sometimes found as a detachable schedule to an agreement
“ease of teference, rather than at the beginning of the agreement. This
be helpful, especially if there are a number of schedules or collateral
greements linked to the main agreement all using the same definitions.

. rwise incorporation within the agreement proper is to be preferred.
Strong methodologies are needed to ensure high quality systems. Similarly, :

formal procedures are important in drafting, negotiating and admmlstermg

an agreement, defined terms will be given capital initial letters. Where
high quality contracts.

apital initials do not occur for terms so defined in the example clauses in
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Typical standard clavses

STANDARD PROVISIONS

ause it is an employment contract) or because there is I}o possibﬂ}ty of
1t interpreting the contract as one which cor.lfers third party rights.

ontract between the parties directly affected will generaily }?e-E-l more

otical solution, as part of a nexus of mutual rights and responsibilities.

organisation, it should not be too difficult to justify a payment relat

annual salary costs. Using the example of the maintenance engine
comparatively low paid professional in the industry, it may be perfe
defensible and realistic to agree (or to impose in standard terms

conditions) a liquidated damages sum equivalent to up to a year’s sal
The loss of an experienced engineer can directly cause disruption or ¢
loss of business.

actice, the potential exposure would arise only if. the co'ntract does
in a relevant contractual provision benefiting a defined third party.. It
Iso depend on the relevant third party’s awareness of the contents-of
contract and desire to invoke the benefit.

i

In many senses, the retention of staff is a commercial and management iss
and contractual devices will not prevent an employee wanting to ch
employment. Moreover, in a continuing relationship between supplier

. ) . . SIGNMENT
customer, legal action on this account is often not desirable. SIG

‘party will assign this Agreement [or any benefits, o _iht’ere_:s_.ts.;_gﬁ__singl

- Agreemient] without the prior written consent. of. the other. party.
will not. be Unreasonably withheld or delayed] :[e’xcept_t_.hat:‘.' asgigpm_en:ts__:_
permitted ._tQj'[_su_bs'i'diaﬁy_zand] associated; companies. [ofthe -;_S_uppligrﬁ._._
oim [ﬁé siatined in the Companies Act 2004] prqyide_;lﬂt_hat-thie_tr;{r;js_ffgg.e_..
spanfy]les] shall undertake to be bound by and pe_rfonjm_:a]['_of :t_h.e _gbiig.apl.qns_:;;

3 Other parties” interests

Kicars oF THIRD PARTIES

_ [Sub;e‘fc.:t' to clause (X) .(spggiﬁ)__w@iq_h-' c!ausestheth:rdparty rﬁqy_ e.;nfb_rce. e ‘aament 4s-if originally a party to gl L
. person who is not a party to this Agreement has no right [underithe C R A AT IR

. (Rights of Third Parties) Act 1999] to benefit under: or to enforce any te
- this Agreement. D T e R

assignment’ of a contract is a technical term in this context, meanjng that
ontract stays in existence, but the rights are transferred by _t}‘.ie assignor
another party, the assignee. Unless there is an express prohl-bmon against

gnment in the contract, or the contract is of a type which cannot.be
assigned, such as a contract for personal services, e1thgr pa]ft}'f can assign
senefit of the coniract as a whole, or any of the benefits arising frorr} the
ct, to a third party. Thus a supplier may transfer its right to be paid to
ring organisation.

A third party has the right to sue to enforce a contractual term f the con
expressly says so, or if the contract confers a benefit. The identity of the
party must be clear in the contract, whether by name or as a member

defined class, for example, ‘Distributor’s Customers’. The third party wi
entitled to the same remedies as if a party itself to the contract. This w
subject to all other terms of the contract, such as limitations of liability
parties could, for example, provide that a term would be enforceabie

third party only if certain proceﬁdural steps were followed. hen a contract is first negotiated, each party should have taken into account

o other’s standing, financial soundness, long-term viability and capacity
s carrying out its part of the bargain. An assignment by one party would
ansfer its rights under the agreement to a third party. The other .party to the
reement will want the opportunity to decide whether or not this sk_lould be
rmitted to happen. There may be reasons for not consenting, The third party
ay be a competitor. There may have been previous uns.atl‘sfactory dfs:almgs
 the other party. There may be questions of confidentiality to consider.

Thus end users might have an enforceable interest in a software licenic
agreed between the software owner and the distributor. :

Any potential issues arising from commitments in favour of third p
should therefore be considered carefully.

If it is clear from the construction of the contract that the parties did f1 S . . ;

intend the third party to be able to enforce the contract, the tlilird pazty wi ¢ true meaning of ‘assignment inlawis Og:—'i O‘r’]iﬂgzi:gtzi?nl%?i:ggf
not be able to do so. But there may well be arguments over the implicatio ontracting parties. The legal P051F101;}135 at only | e Bt
arising from the contract. If it is not intended to grant third party rights,i b.urder}s or Obllgi?.thﬂS.ThlS.IS 108}“ # ecazlse.?]iagne ot oovtios o the
will therefore usually be advisable to include specific wording in the contrac tionship only with the assignor, Zﬂ ho th 3 tanai iltemaﬁive o polier
to prevent third party rights arising by accident, unless it is entirely clea ment. Thus, if a supplier 33312“9 1“‘31“;“ :}i‘c Oi e of the s Iiiir t(;
that the Contracts (Rights of Third Parties) Act 1999 will not apply, eithe:  Clistomer would not be oblige to”b(i)ﬁt( © 61;55 & it thepoii ok
because the contract falls outside the provisions of the Act (for exampls etform the agreement. That responsibility would rema 5

i
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COMPUTER PRODUCT SUPPLY CONTRACTS Specific clauses

be adversely affected, in addition o other significant penalties for deli;
or reckless violation of the regulations, there is naturally going to be
sensitivity to any request for the removal or modification of the s
control clause.

he Customer is advised that United States Department of Commerce
port Administration Regulations may apply to some or all .of the
products and that these regulations prohibit the re-exporting of
pplicable products to certain destinations. In any evelnt, Software
Product licences are not transferable without the prior written cons_ent

the Supplier®. '

Some distribution agreements by American suppliers go so far as to'reg;
an indemnity from the distributor in respect of any violations ofiex
regulations by the distributor’s customers. This is an extreme requit
which should be strongly resisted. Unless it can be shown that the distiib;
was careless or worse in establishing the “ultimate destination” for produe
supplied, there is no justification for an indemnity. If the prodtict;
question are low unit value distributed in high volume to a large num
customers, it is highly unlikely that the distributor will have any me
knowing whether or not such products are going to end up at a prohibited
destination. :

amotes’ the clause from being mandatory to advisory in na'mre.-Whjle
will argue that such wording has no place in a contract since it dpes
istitute an obligation, its inclusion will be of assistance to US suppliers
dealings with their Department of Commerce.

thar solution for a major customer who has refused to sign a contract
aning the standard clause is to omit the clause altogether, but to

Resistance to this clause is generally motivated on sovereignty gro letter in'the same terms as the clause, advising the customer of the

and will rarely be based on any actual intention to re-export to co
prohibited by US regulations. However, a contractual condition imposing
such regulations acts as an important additional constraint against unl Wi . .
conduc%. US suppliers could find themselves in difficul%ies with  thej opsidered appropriate or worthwhﬂ.e by mos-t suppliers. (;ustomer?,u;fi}flo
government if violations of US export laws occurred in relation o the o5 cant on the grounds ?f their expenditure or prestige may justily
products and they could not demonstrate their imposition of contract ffort of finding a compromise.

prohibitions. As a result, failure to submit to the US regulations might m

that the purchase could not proceed. :

odiation of special wording with smaller customers is unlikely to be

The example clause gives prominent reference to the UK regulations, as e T e K. e 4 switchboard.
as imposing the US regulations for US-sourced products. - mputer equipment is connected to a public network, le.a switchboard
one network; certain regulations of the telecommunications provider.
. . ' L e i ‘o ensure compliance with:all.
If agreement of the clause genuinely does prove to be an insurtaotn th?'.sc.’i esponsioility of the Custome.r t? er.mfu.r.e:: comp |.a R
difficulty, there are some alternative forms of wording whick could : ' ' o ' '
enable an American or American-parented supplier to demronsirate t
authorities its reasonable effdits to ensure that the US regulations wi
be infringed, or that they have at least been drawn clearly to the custom

attention.

ems are increasingly purchased for use in networks and, except in
ase of local area networks within one site location, this will mvollve
nection to the public telephone system. Suppliers will wish to provide
it any such connections, including compliance with relevant statutory
eaulations, are the responsibility of the customer. Customers should at least
re that their suppliers’ equipment can be connected to the telephone
tem without undue difficulty, before committing themselves to contrac ts.
re the customer is placing full reliance on a supplier’s experience, it will
 entirely reasonable negotiating stance to require more active assistance
m the supplier.

For example:

The Customer confirms that the Products identified in this Agreemer
are solely for the Customer’s own use within the United Kingdomi at
are not intended for re-export. '

This will be acceptable to some US organisations as representing an absoltt
undertaking not to re-export goods obtained under the contract mentione
However, the wording could be construed as amounting only to a declaratio
of intention at the time of agreement and failing to cater for a subsequ

change of mind. -

: e__'répid development of ever-more sophisticated wireless technologies
| doubtless result in the emergence of additional rules and regulations
the foreseeable future. Contracting parties will need to ensure that
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SOFTWARE LICENCES Evaluation licence

(&) The, U'_C:?hs'éé.,zuhderfak’é;s to use the 'So;uri':'e"ch"ly for the .P'L'l.f“poé to use the Software
.7, business and not for any form of coimmercial exploitation; an; th

..ot supply any copy of all or any part of the Source to any thir
13Ny purpose without the prior written consent of the Licensdr]

rant you a non-exclusive, non-transferable licence to'use the Software.
¢ of charge sUbject to these terms and conditions, and limited in time to.

ver of the following oceurs firse:™ ol uf s e
, months from the date you receive the disk containing the Software;.

th 'daté <'J'n'\_j\i'hi'c_h you .aﬁd")'/éﬁl;-%taff' cease 'uis'ing:'{h_e_’- Séfﬁi&éré; or . "
ntil the time limit embedded in ‘the Software takes effect, at which

It is generally desirable to have a source licence agreement w
self-contained document incorporating all of the terms of licence

.ﬂlustrative purposes the above supplemental terms emphasise ‘th
1'ssues which need to be considered in addition to the terms of ﬂﬁe
I.tcence. Some of these terms will replace certain provisions in the i
licence, such as warranty, and a special licence fee to reflect the st 1{10-

of the supply of source will be negotiated. Strong confidentialit tg?mmn
well be required. “Object Licence’ will thus have been defined. TR

oint the Software will Ao longer work,

nise you to use the Software only for demonistration, [training and
ational] purposes at your business premises. You are riot entitled to:
he Software for commercial purposes. Lo .

the right ‘to grant you this-licence: We; are not’ transferring
hts: of ownership; copyright or other intellectual property in the:

For the most part, these supplemental terms are self-explanatory. -
faxample, the licensee’s use of source remains confined to the ui{."o
its business: it is not being handed a product which it can frt}ajel P_S
for its own commercial benefit. There will be occasions, howevery-
source licence might be negotiated to permit more or less Lmrestri’c ec
The pe!ragraphs in square brackets also tend to be negotiable ar
some licensors will wish to expand paragraphs (e) and (g) to include

comprehensive indemnities where the source is a high value asset
ticensor.

It should be noted that a source licence which has been né 6 ia
comercially and paid for will usually be much wider in scope tﬁ |
which is granted by operation of an event of release in a source coded
agreement. The latter will usually confine the licensed use to maiiitan
for the purpose of running the object code version of the sof*wase onl

yotlr_'zs'taff W'i_ﬂ' k"eélp ._‘thé'Softw.élffe_':cc.:;_nficfénfci'ak:. e
-will not copy the Software or allow aryone else to copy it "

you will hot make the Software available to anyone else..

agree that 96{1 have accepted the'use"of'fh__ié S'oftWafé' ori_ the basis of '
icence; récognising that we must limit and exclude our fiability-to. the-
ent legally: possible. N e SR P SR S

E Evaluation licence ol _
so agree that if we suffer any loss, damage, fire or exp”eh‘ses'és'a._i-_ésuit
unauthorised accéss to or any use or misuse of the Software because of-

reach of any provision of this Agreement, you will indemnify us.~ " |

To permit a prospective licensee to try out the software, an evalua
licence will be simpler and more narrowly specified than an object licenc
for business use. Terms for how the Software may legitimately be use
replace the Licensee Undertakings. Licensor’s Warranties will be repiaé
by Conditions of Use provisions. Other terms of the object licence, sue |

Charges and Payment Terms, will not be relevant. The terms may be inm
user-friendly language. :

_br the purposes of evaluation of software especially tailored to enable
tere should be a commitment to keep the software confidential.



SOFTWARE DEVELOPMENT

Specific clauses

It would be unusual for a customer to commission a develoy e
withoutbeing concerned to ensure thatan outside completion d-i?en
as part of the contractual arrangement. The development or img
plan should identify an end date and the parties then need to c'}cj)

¢, it often happens that the parties become embroiled in disputes
teasons for implementation delays. It is advisable to link a.ny
ances of late implementation to that part of the agreement which
i £ thi : : ) thproject supervision, so that a mechanism for escalation is invoked
is to happen if this date is not achieved. In some instances, they wil ly and the agreed negotiating procedures exhausted before a
Fo e?xtend their thinking to key milestone dates along the way. If {h ' 1'1da’ted damages is made. Arbitration or Alternative Dispute
is silent about the consequences for later delivery, failure to meet an 5 'qrocedures discussed in Cuaprer 5, may also need to be invoked.
date will constitute a breach of the contract entitling the customer Hon p ! .

cfamages and also to serve a notice requiring completion within 3. e:
time from the date of the notice (‘reasonable’ itself producing &
result according to the circumstances: one month may be appro%ﬁ o
type of contract but three months might be necessary for a long-term :
conttract). If this later date is also not met, the customer will be entitled
the contract as well as pursue a damages claim. i

oex the relationship between the parties has deteriorated to the point
confidence in the supplier has been irrevocably lost, itis of no great
 benefit to the customer to seck unreasonably high payments from
Jier in the event of late implementation. This may even have the
1 effect of putting a small but basically competent supplier out of
“The fundamental contractual goal is to provide the customer with
ot which works and which is capable of carrying out the intended
sns: It is not just a matter of expense for a customer to terminate an
sment and srart again with another supplier. It is necessary to consider
i it is/n. the best interests of the customer’s business to persevere
systermn is operating satisfactorily, albeit later than intended.

At the other end of the spectrum, the completion and key milestc
could be agreed to be ‘time of the essence” dates, when failure to r
would entitle the customer to terminate the contract immediatelyang
damages. 2

Most suppliers in most situations will be unhappy about agreeing
the essence’, particularly if the development project is large. There
to be all kinds of variables which cannot be anticipated or quantified
time the contract is made and committing to a ‘hard stop’ is someth
hostage to fortune, e

lier's personnel

e Supplier will use the personnel idé_nt_iﬁed_-_in the Personnel Schedule to.
¢ its obligations under this Agreement. The Supplier will not without -
ohsent. of thé Customer’ (such’ consent. riot: to be “unreasonably
old or delayed) change the personnel aflocated ‘to perform. its.

The compromise solution tends to be an agreement for pre-agreed liqui
Ny gations-unfess it has to do so because of reasons beyond-its control:: -,

da:mages to be paid in the event of late delivery. The example clause
this approach and highlights a number of issues which the parties
to negotiate. The main decisions are on the amount of liquidated dar
the length of time for which they are to be paid, and whethsi ér n
should constitute the exclusive remedy of the customer for{ate delive

, will ‘procure ‘that its ‘employees ‘and”sub-contractors ‘comply .
ith the other party’s site regilations lincluding its worling arrangerments-
outside contractors] and other reasonable instiuctions of the other.
ilst at the other party’s premises. - L

The supplier W'ﬂl also want to be certain that no Hability can arise ipp _.ie.i“ wili be fU”Y responsible é'nd_[i'able for the act_§ and 0"1?"53"‘?1'3‘5':0“.1
customer’s actions have caused or contributed to the delay. : mployess; sub-contractors and any employees of such sub-contractors -

g out of the Project:" =i .-

Another question is whether the liquidated damages should be inm
form as an absolute amount or as a percentage, or in the form of cr
against future requirements or for substitute products or service
example free hardware of an equivalent value. There must be no irnyplics

that any monetary amount could be construed as a penalty, which
not be enforceable.

rst sight it would seem sensible from a customer’s perspective to

- consistency of personnel engaged on the development project. In
instances, the customer will have got to know some of the supplier’s
pment team well prior to contract, and may in part have based its
ing decision on its favourable reaction to those people. However, the
se should not be used without proper thought. It may be inappropriate
mall project. In some cases, the customer’s real concern is to secure the
ding involvement of one or more key individuals rather than everyone
ed in the project. The more constrainis placed upon a supplier, the

Where the customer can be shown to be at fault, it may not be sufficien
the supplier to be allowed an appropriate extension of time. Reschedil
and other consequential costs may be incurred by the supplier and pro
should be made for their recovery from the customer in such circumst
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CONTRACTOR AND CONSULTANCY SERVICES Specific clavises

& Contractor’s Obligations and Warranties*

Management Services’ means the serwces ldentlf‘_ed as SUCh’l' a

@ Client’s Obligations®

t-Results means all materlal des:gned developed written c or: prepared
a Contractor in-respect of the Project and all related documentat:on
g but not:limited to any.specification, graphics programs, ‘data,
nd atl other dellverables produced in the course of prowdlng the

¢ Contractor’s Personnel*
*  Intellectual Property Rights*
®  Intellectual Property Rights Indemnity

®  Charges, Expenses and Payment Terms
¢  Confidentiality

2 Data Protection®

nt: fWork-: Means a descrlptlon of a Pro;ect ut1l|5|ng some or ali of
vices and forming 2 Scheduile to this Agreement mcludlng
e ‘title'and description of the Project; : ;
he nature of the worl and the Contractors respon5|bll|t1es.

the time schedule for undertaking and compléting the Servuees
he'time and other resources which: ‘the Contractor will cofmmi to
hieve the performance ‘of the Services; : '
the' amount and."or method ‘of calculatlon of the.

¢ Indemnities and Limits of Liability

® Termination®*

e General Contract Provisions

i T mg.pro;ect';
i gement] and all related services to be provl e by the Contractor .
' part ularly descrlbed in each Statement of Work mcludlng as

]

Schedule contents

Statement of Work*

C Specific clauses

descnbed as the ‘Cli Contr_ tor agrees to. prowde and the Cllent agrees to take! and pay
d ib ‘ ient’, and the contractor who carries out the 2} 3 |ce5 ‘describedin the Statement ofWork at the rates or for the '
escribed as the ‘Contractor”. out in the Statement of Work e T

i .not generally authorlsed to carry olit _y‘_.work for the_
not the subject ofa properly executed Statemient of Worlk. .

1 Definitions
the Contractor carrtes out, any work: at‘ he Cllents request'

_'_‘Agreement’ means this Agreement and each Statement of Work toget
- separately. In-the event of any: conflict:of ‘meaning between this Agr
and a Statement ofWork, the Statement of Worl( prevails.

'_"Authorused Representatle rmeans: he person demgnated b
- [each party] as’ such whose |dent|ty is notlﬁed in wrltmg tothe[Co

';‘!nteliectual Property nghts means aIl mtellectual property:rlghts
. but not fimited: to copyrlght ‘and related rights, database righ
desugn mghts and rade marks, trade fames- and” domain name.

~in' get-up;. goodWllErand the rlght to sue for passing oﬁ‘ and
_mformat:on S

|s not an’ excluswe arrangement,ﬁ_..and;..subj ctto the"-
r _'llmlted to the--
igation to avo1d any confllcts of lnterest nothlng m thls Agreement- _.il_l
X to prevent the: Contractor ‘from engaging in. other consultancy..
oject management activities:. For the avoidance of doubt; there is:no
tlonshlp between the partaes of employer and employee o

. Pro;ect' mean the _ orl( undertal(en as descrlbed ina Statement ofWO




QuTsOURCING IT SERVICES Introduction

Staff issues can be considerable. A significant amount of a busingsg’c
are attributable to IT staffing. The simplest means of cost rediictio
reduce head count. QOutsourcing provides an apparently attractive 6
facilitate this, where staff are transferred from the customer to th pr
The personnel may have a chance of developing their careers by w
on systems other than those which were the subject of the oup i
arrangement, and gain more extensive prospects for promotion,

6 negotiated covering the term, cost and duration, with options in
of changes in the service provision.

customer’s IT equipment is to be transferred to thfe outsourcing provider,
sets will need tobe identified and listed, including computer hardware
munications together with all software for running it. Transfer
ship and ongoing maintenance will require separate agre?eme_r_xts
ing; terms for payment to third parties. Thesg contracts will 1dent1fy
Both the provider and the customer need to understand the 'IPDS-l the assets are to be transferred to the provider or Wheﬂmfﬂﬂ;fiiqls
employees affected by the change to outsourcing under their ¢e; I+ a Ticence to use them. A transfer will involve avaluah?n Wd C i t‘;};
of employment and statutory employment law generally, inclids .+t of the overall financing. The hardware? may already be eased an e
Transfer of Undertakings Regulations® (“TUPE") which apply where contract will identify the rules for assignment. Leasml% arr?ngflirel e
commercial business in whole or in part, is transferred through leg tont be complex and should bEISOT’SEd out early o, to a O"‘é or v Tt
of merger as a going concern. The question whether a business essors may have no incentive to move mlatters forwar ﬂqulc Yf’

a ‘relevant transfer’ for the purposes of TUPE is more complicate ‘be the responsibility of the outsourcing provider to secure the transfer.
immediately apparent. Case law, both in the UK and in other Byt -
Union countries, has determined that the Regulations will generalt ' : ! ibilit

to outsourcing where any staff are transferred, even though location o risk and the insurance requirements and responsibilities.
only part of a business. These Regulations implement the EC. Ag,
Rights Directive® in UK law. Case law in this area continues to devial

sement may need to deal with the purchase of new equipment by
specialist employment law advice is essential.

vider, and the extent of any consultation with a customer about the
. fthe purchase. It may also need to allocate responsibility for repair
It TUPE applies, the employees affected must be transferred on at le ewal.
existing terms and conditions of service and they retain the benefii :
previous continuous service. Both the former and the new employ: . :

required to inform and consult employees who are affected by the transh _ ellectual property
The Regulations also provide for the transfer of collective rights. The -

transfer of pension rights and insurance benefits can cause much:di
The transferred employees will be deemed for most purposes to ki
employed by their new employer company since their original start
employment with the customer organisation. Entitlernent to tedi
the event of dismissal or a claim for unfair dismissal willbe Ceter
though employment had started on the date on which the employ
first employed by the transferring customer company. Dismissals. of
outsourced company’s employees occurring at the time of transfer k
reason connected with the transfer will be regarded as unfair, unles
be demonstrated by the employer that they were made because of &coni
technological or organisational reasons entailing changes in the workf

ajor issue relates to the intellectual property inyolved, including
tware used by and for the services. The ownership of softwa.re .and
dos needs to be ascertained, to ensure that all the correct perm1§51ons
place. This may involve additional third party 11cex}ce tees, if the:
réing provider does not have its own llice.nce fo.r running customers
e. This typically involves much negotiation with third party licence
ders, who will normally seek extra payment. The customer wﬂ.l also be
o have software of its own, which it must license to the provider.

opment. This is an area where the customer must havea licencg entitling
continuing use if the outsourcing contract expires or is terminated. .It
v be advisable for the provider’s proprietary source code to b.e held in
W in the event of termination or default in providing the services.

For the contract, the provider must evaluate its risk and the likeliho il
legal claims, for example for unfair dismissals. The charges will refl

cost of this risk, and the provider will also take indemnities in the co
in this respect. :
tering for changes
If the premises are to be rented or sold to the provider, a separate pro :
contract will be required. Assets, mainly the computer equipment,

: ironment of the outsourcing contract is as subject to change as
transferred within this separate contract, A sale, a lease or a licence to

éral business environment in which the customer organisation
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“ in gobd:_fa'it_h ','_fq;_';é_h:s'u’ké_a'rﬁutu_ally 'sat'is'fsict‘or'y handover to the Cs
- tothe new Outsourcing Contractor.The period of transition wiff
/" a8 s00n as notice has been given of termination ‘of this Agreems

' The Provider will: + .

- (i) - Allow the: Customer or any New: Outsourcing. Coni

‘Services or such Services as the Customer selects, for a'period of u

~ Except where subject to separate contract; all rights of access, o
~and,use granted to. the, Provider ii respect of the Customer’s
- will cease when the/ provision of Services ceases in accordance wi siamer’s organdsation.
" Where assets used in the Services are ocated ‘on the Provider's
~or the New Outsourcing Contractor to remove such assetstra

+ The licences to the, Provider to use any Customer Software will ¢
- after. termination of the Services to the extent necessiry to e

- Transition Plan], the Provider will procure that all Equipmaryand
~and all Customer Software: and. documentation; will be ret

- The Customer will have t'h"e: right to use and'to license any New O

o transfer of the Services.”
0

- third party nominated by the Customer at the Customer’s sole d
* of any Third Par

OuTsOURCING [T SERVICES

Specific clauses

. . ' ified
‘mechanics of termination and its consequences are notcle arly specified,

s are certain to arise. Time and effort spent at this stage may prove
aluable insurance at some time in the future.

continiue for a minimur

Périéd: Of : '-'?Tq'n'ths.'?&ér et o quse is indicative and general, and will be in addition to the standard
e ing for termination for breach or insolvency illustrated iml(:hai’iioi
sfomers, in particular, should give careful tho.ught to the. who e qu ‘

. inaftion trying to visualise and ascertain all the 1mp11§anons or
E'ﬁiln?lsil'uass,IIf the outsourcing provid?r’s bus'ulness shgl.llld fail, }E)'la:éleg
Jtion arrangements may prove difficult or 1mp0351b e t(zl ac 19;1 u.ﬁ
ific problems can be identified in advance, solutions can bel evise 'cd ,
o extent that they need actively to involve the outsourcing provider,

an be negotiated into the agreement.

(iy - Provide information on the: Services in sufficient detail ¢
- basis of an invitation to tender for services; .

.. conducta due diligence process in respect of the Services:
(iiiy . Promptly answer. questions about the Services which ma

+ - by the C_Ustoﬁﬁéé??orfariy_ New Qutsourcing Contractor,
The Provider will if so requested by the Customer; continue to pro
uphoria of finding a suitable provider. and reaching agfeerr;nttic‘)fré
ing outsourcing services should not blight -the customer’s % }e;:n e
‘of a long-ferm outsourcing arrangement In a dynamg tu}ile *
vitonment, where a situation will not necessar'ﬂy stay predic (;fﬁmlt
factory. The more complex the range of services, the rgor; difficut
‘to eisitte a smooth transition to another provider or back 1

‘months from the date of termination, as‘specified by the Ciiston
same terms as applied o the pravision of the Services immedia

to such terminatioh, " . -

_Agreement and the Transition Plan. situation concerning staff transfer will require addressing ;&i alccgria;ie
legal compliance and the wishes of the staff. colncemed, f in edaimz
ould be sought on termination from the provider in respect1 0 anyt e
provider's employees or former employees that emp. oyment o tof
ilities have transferred to the customer or new outsourcing CONtractor,
ere employment offers have not been made.

the Provider will grant reasonable rights of access to enable the Ci

the Customer or the New Outsoutcing Contractor in a reasonab

der Hform its obligations under this Asreeme . ir inclusion dependent
Provider to perform its obligations under this Agreement; es (a) to (d) may b_e c O?t enht% s ?1: ge tgf;io ;?er sior qué:;tion ;
. miatio s Agreemer on satisfactory on the relative negotiating strengths o : - The qu ‘
oriable payment for the provider in meeting these obligations will

to be agreed.

On termination of this:Agreement [and on satisfactory cb'm'pf'e?_ic.

Customer. or deleted: as appropriate from- the System, and the P
will certify full compliance with this clause.’ ERE

ses (e) and (f) are effectively a reminder in respect of premises 1an3
- There may well need to be more detail, if these are elements involve

. '_e mination.
Contractor. to ise; all. the Provider's. intelfectual property  require .
providing'the Services for such transitional. period after tarminatio

¢ cristomer will need to use relevant software throughout the process of
the Services as may. feasonably be required in order to effect the's

ination, and the issues are exemplified in clauses k) t.o (). Softv\ligre
Know-how must be transferable as far as posslibie yet if .the pm.‘f b?r
béen using its own proprietary software, Which is not publ{cly avai %h e
ot easily replicable, this may raise complications on termm‘ah];m.l is
dre likely to be the case if the provider has beer} involved in u:mess
=B re-engineering, system development and project management.

If the Customer o requires, the Provider will use its best endeavor
procure the transfer at the Customer’s' expense; to the Custom

rty Software licences the Provider may have obtained
own name in: BEEE L

rder to provide the Services, "
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WEBSITE DEVELOPMENT AND SUPPORT The structure of an agreement for website development and services

Caching - the automatic, intermediate and temporary storage of infor Jdelines in web design, for exan}ple, by the World Wid(ie V\éebtgzgziitjﬁz
being transmitted, for the sole purpose of making the onward traps; (), an international commumity thgt develops stafNaz s.nal ensure (e
more efficient - will not incur lability so long as the 'mformaﬁ-'on-. ferm growth of the web. The websﬁe.of the qua atio e
modified in any way. : eople (RNIB} also has much useful information on web accessibility®.

o launch of the website, the client shouk‘i ensure that the siteis p-rotecteil1
means of any appropriate disclaimers, privacy state_ments, copyright }elm

: egal notices, together with any relevant technical controls, such as
- tion, Hime-barring or other devices.

Nor will there be liability only for hosting, that is, storing informatig At
request of a recipient of its service. o

A web host will not be exempt from liability if it knows that the re
is undertaking illegal activity. But if it becomes aware, it will figt |
exemption provided that it acts quickly to remove the information ¢ _
Access tot o Direct marketing and websiles

sﬁe visitors must ‘optin’ by giving their express informed consent before
Sersonal data may be collected and used. They must be told what data
g collected, who is collecting the data, and for what purpose the dgta
baused — for instance whether the data will be shar.ed with third parties
-mérketmg, such as other group companies, or credit reference agenc%e&s.
commen to publish privacy policies or website terms of use to provide

Jformaiton.

These provisions do not affect the underlying law governing infringéme
such as the law of defamation. The client should not permit mfrmgmg
defamatory material to be displayed. However, those only providing syste
and services making material available will not be regarded as authors; ed;

or publishers, and will not be liable if they had no responsibility for the conte
or the decision to publish, and can prove that they took reasonable

/ Standards 2 -ules also apply to cookies and similar technologies. Te-chnical options
squired for explaining the use of cookies at the website .and getting
ors’ consent at the start of their website access. The re?qulrements do
. p'ply to cookies which are technically essential to provide a requested

rvice, such as a virtual shopping basket.

If the website is being designed for a customer who belongs to
professional association, there may be recommended guidelines to
nfo account. A website must also comply with disability discrimina
It is unlawful to discriminate against those who are disabled according
legislative definitions of disability when providing services, including web
services’. Service providers must not treat a disabled person less favo
than another person for a reason related to their disability, and miis{ make
reasonable adjustments where failure to do so would make it ininossh l
or unreasonably difficult for a disabled person to access thein sorvi
therefore basically unlawful for a service provider to refusé to pro i
deliberately not provide, any service provided to other members of thepub

or provide a lower standard of service. Services inchude commumnication;
information services and cover the design and functioning of websites.

he structure of an agreement for website development

ontract for the development and hosting of the website will have many

features of software development and services agreements,-Other
ts will be specific to web development and hosting. The parties are
ferred to here as ‘client’ and ‘designer’”.

So far as website accessibility is concerned, the defined areas of disabi
include those relating to: mobility, manual dexterity, physical co-ordina
speech, hearing or eyesight. There are many different disabilities,
therefore diverse requirements for accessibility. Common problems
include fixed text and colour schemes which cannot be altered by the vi
on their screen; or images that have not been provided with a descrip. _
the image in text for blind people.

-:é*r s and conditions

. cope of Agreement®
Definitions*

Duration

Website features and content”
:Designer’s obligations®

Often small changes can make significant differences. Many sources of a

2 : - . T - b2 . - . *
and assistance are available. There are various accessibility criteria Client's obligations
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H-cOMMERCE Introduction

stance, or whether a customer’s order must be acknowledged by the
efore a contract is formed.

®  General information about the service provider and the
must be provided online for commercial communications, syi;
business name, registered office address and e-mail address, 4lte
contact details, such as telephone or fax number, Company regisfrag;

the trader’s perspective, rather than by making an offer in legal terms,
details and VAT registration number; '

mally preferable to invite an offer, that is, a request to buy, by
ibing the goods available and the procedures for creating the sale. The
tial customer may then choose to make an offe-r Wthh. the trader can
& to accept or not. In this way, where the trader is not willing or able to
+ an offer, the right is reserved to reject it.

*  Price information, taxes and delivery costs, and any promotionaj
must be clearly shown; .

® Contract terms and general conditions must be provided in st

that the customer is able to store and reproduce them; : | . 1
option for the e-trader to reject an order on-line may arise for ‘al sorts
asons. A purchaser would normally be expectled.to register identity,
oss and any other relevant details. A person claiming to be a company
entative may not have the authority to enter into t.h? contract. .The
ess may be in a location where there are legal or pohh;cal restrictions
oring the validity of the contract, or there may be practical difficulties

g i i - - L ing delivety. taxes or payment. The supplier may wish to avoid
e U ation pplies o consumers and financial service s-to-ronsumer transactions, or need to check that there are enocugh

laundering identification procedures and security systems . Yies 1o fUitil the order, or want to check a customer’s credit status.

e It must be clear how the contract is made, and the point of ce:mml
and how input errors may be corrected;

®  Receipt of orders placed electronically should be acknowledge

implemented in an online environment, as with traditional ‘ i

relationships. };Pher should state its geographical or other limits. Technical

waints should bebuiltin as far as possible, to prevent access or interaction
potential purchasers who are of no interest to the supplier. A sequence of
ages may be constructed for particular languages or regions.

Providers of online services will be regulated where they are ’eét&b
This means the place where the operator pursues an econom
through a fixed establishment - irrespective of the location of its wehs

Or servers. rity is a requirement, and for authenticating certain types of contracts,

signatures and verification will be important. A party to an online
act ought at least to be aware of, and to be willing to accept, when and
e contract is actually made.

It is worth considering whether terms of use separate to the priv'_' :
should be set up at the website for users, depending on the reasons for
and use of the website. '

plier's terms and conditions of business must be brought to the
al buyer’s notice before the contract is made. They should be read'ﬁy
sible, so that the purchaser is able to understand the context in which
for and acceptance will be made.

4 Forming a contract online®

As discussed in more detail in CuarTer 2, there are rules on what leg
constitutes ‘acceptance’ for an unequivocal offer by one party and accept:

by the other to form a contract under English law. Online acceptance may.
made by keystrokes or pointing and clicking, or by a message transmil
to say that acceptance has taken place. Such acceptance may arguably
regarded as analogous to telex or fax, where acceptance occurs whe
reasonably be expected that the communication has been received.

placing the order, the customer should positively affirm that t}ne terms
d conditions have been read and understood. This may be achieved by
?_ihg the customer to scroll through the terms and conditions, ideally
tticipating in some form of dialogue in so doing, or by means of a
k from the offer-and-acceptance section to separately displayed
and conditions so that the customer can click as confirmation that they
: been read and accepted.

The rules on acceptance can be overridden if the means of “con :

acceptance are set out in the ferms and conditions. It is therefore ic
have a clear statement on display about how offers and acceptances a
be communicated and received. Websites offering goods for sale sh
make it clear whether the advertisements displayed are offers capable

offer’ part of an e-commerce coniract may be made in one country apd
acceptance’ in another — and theoretically the services may be cgrned

the goods delivered in a third. The rules can become complicated
determining which law applies to a contract and which coutts have
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Introduction

CHAPTER 19

ce providers in this area are differentiated by the range and
‘rehensiveness of their service offerings, and by their trac;k ref:ords of
§1ence. Only when services are tested in live emergency situations can

Bu81ness CQHtlnu}'ty and dlsaSter .' guality and efficacy be properly assessed.

recovery agreements

cos offered can extend beyond the pure disaster recovery brief to
u1de such things as procurement of equipment (hardwzﬂ.e and sof'tware),
aries of back-up equipment to designated emergency sites, provision of
rary office space, extensive testing and system validation prograrnlmfes,
back-up services, and more. Service charges can be geared to pnqrﬁ:y
ol¢ -the highest priority availability being reserven;l for the premium
toriers who really need it and are willing to pay for it.

'ei very least, however, a disaster recovery service offered by a third
tv should be designed to enable its customers to overcome quickly any
of circumstances threatening to disable their key computer systems. This
i that key systems must be identified so that they are the ones t.hat
ve priori in the event of disaster, to get them back up and running.
sbiect ‘or ine customer is for a fast response to enable a return to normal
i as'soon as possible.

A Introduction

The concept of ‘business continuity’ is part of the risk management pro
ensure that business can continue unhindered by any interruptions. Dis,
recovery is a key aspect of business continuity, to restore the operatia
running of computer systems where normal technology has failed becar
of the exceptional circumstances of a disaster. Unfortunately there
plenty of real life illustrations of disasters of various magnitudes

have affected computer systems. Terrorist activities, unusually hazardo
weather conditions and power outages, are all disasters which have actually
destroyed the ability of organisations to continue running their system
their own premises. .

- disaster recovery provider must be able to offer‘ its se‘rvices
médiately, on a 24-hour, seven days per week basis if this is ‘essentlal for

ustomers. The computer facilities and office accommodation must be
ogtaphically distant from the location of the disaster, yet c.onvement for
omers to secure access. The provider must have compatible hardwa.re
ommunications, together with security at least as good as that of its
omers, and operational support services.

Contingency planning ensures that if a company has prepared for thexros
the consequences of a disaster can be contained. Every company shioiud have
properly documented and tested back-up arrangements for itz ey syst
Copies of software and files should be taken regularly and ctored sa
As part of their contingency plans, many organisations invest in expensi
standby contracts to provide back-up for their IT systems, one form bein
agreement with a disaster recovery service provider for ‘hot restart’ se
that is, to run high-priority systems at a physically remote location
compatible computing equipment available. It is vital for the enterprise to
get the terms of this contract right. '

rovider must ensure that it is legally committed only to the back—up
es which it is capable of fulfilling, The worst-case scenario Wou_ld be if
ts customers called on its services simultaneously. Its potential liability
would be ruinous if it failed to meet its customers’ demands for running key
s_téﬁis to meet the strategic needs of each customer’s business, so !:hat each
stomer could carry on as near to normal as practicable. For this reason
riders would be wise to limit the numbers of their customers and ensure
they are located well away from each other, policies which vigilant
stomers should also wish to see adopted.

aster recovery contract shares the objectives of an insurapce policy
eeking ostensibly to highlight the ‘policy” features while being f:areful
ontain the liabilities of the supplier in the actual event of a disaster.
tomers therefore need to scrutinise disaster recovery agreements very
i ly to ensure that their particular concerns are going to be met without
servation. If not, and if they cannot negotiate the necessary improvements,
ey should shop around.

An organisation addressing these risks may choose to maintain its own:;
replicated computer systems at a different site, at least in so far as the ke
elements are concerned. For many businesses this will be an exiravag;
option, and they will prefer an alternative option of employing the servie
of a company offering disaster recovery arrangements for selected sys
and data critical to their operations.
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Tl}ese provisions are the essential ground rules for the customer 4 .
v\‘nIl' ?robably be little scope for negotiating reduced responsibilitiaen M '
iﬁ;ﬁiﬂ;ﬁziirszﬁgs sﬁpgi?czoiigz"emi{ﬂg the efficient d e Rehearsals usually- coh;ﬁist-qf-_[5_]:.-_-¢c>:nsfe'c':_i'.lti§.fe'- Business D;ys_,jndﬁ:dihé 2
view that it cannot v‘fry these basic re Jilip ier wlf11 be likely to tak ys for set up and clear down. The Customer is etitled to ths number of
view that it cannot vary erformmceqis eemelgtsl from one customer. hearsal Days in eac_h‘i_'ear'as sh_o:w'rj-.ih.:f‘he-Attac'hment to this Agreement;
the system, configuration a};d site. The cust ssential for the good o uring which fc will have exclusive use of the Equipment/Configuracion
in particular that a AL Site. istomer must be careful toen _the Recovery Location or at a: Customer, de_signatjed-_._s_i_te_for:t_i_‘aihi__ﬂg%
. ppropriate insurance is in place to cover the supp| “and othah non-emsrgency. purposes. ~ * R Rk
e_qulpment when under the customer’s care and control, Securitp' i car i inclid
sLte rlrcliustkh;clude a limit on who will be permitted access. A s{ia
should ask for confidentiah i ibers to
o ntiality undertakings from all subscribers to prok

. first Rehearsal in cach year s included within the Annual Service
harge. Additional Rehearsals {and the first Rehearsal Day to the extent
2t it takes place’ on a non-Business Day), will be. chargeable. at the
ipplisr’s th'en:_'cu‘rreht rates for Rehearsal. 1 RIS TR

ised Represantative will notify the Supplier-when a Rehearsal Day.
 giving a minimum of 4 weeks’ Notice.The Supplier reserves the
g’ht"noi”to*at:cébt 3 Rehearsal [jay if anothe_r' customei‘"hei_s'_'pre-b_ddke_d.
e Equipment on that date, or to cancel or reschedule a Rehearsal’Day’
| give nirority to another customer who ks notified an Unplanned:
ation Event utilising some or all of the Equipment. If the Supplier
-ewes such an Activation during a Rehearsal the Customer will release:
» Cquipment to the Supplier immediately on demand: Subject to these”
ftations, the Supplier will use all reasonable endeavours o, rescheduls:
Rehearsal Days most convenient to the Customer, and will-apply the same
ules to its othei customers when the Customer has the priority situation.

The w.arranty and indemnity in paragraph (b) should be re ard

essential by the supplier. Many software licences do not provigef f; :
on an alternative third party system in disaster circumstances =
licensees pro-actively negotiate the inclusion of such rights. The supplj
must avoid the possibility of action by an owner of sc;ftware .}P;P o
upon unauthorised use of software on the supplier’s confi urati -
possible alternative is for the supplier to take out its own licegﬁces'%
appropriate. It is in the interests of both parties to ensure that SO:E"‘;:N'
and hardware is accessible at the supplier’s site without any possibil.-[:. a
prevention by a third party. =

Thg fin.ai.eiement of the clause focuses on the customer’s responsibility
maintaining its own data integrity. This is a reasonable requirement Ev
customer should be well aware of the importance of its computerised ¢
and should have back-up procedures in place to reflect that impottan
Nohmthstemd]'ng the supplier’s inherent responsibilities ungér L
protection legislation, sensitive data should be backed up fro .e
Regardless of any contractual rights, it is going to be of little comh“qt 0
customer if important data is irretrievably lost, or would t: kv‘ \‘c)A Ion.
reconstitute that the business would founder in the mean;iﬁlé bThe"é'f
"badouP should be sufficient to meet the needs of the customef’s biisit
in the event of any accidental, negligent or deliberate destruction ‘of
customer’s data. :

I provide access to recovery specialist support-on each.

starmer may cancel or, reschedule any Rehearsal’ Day: without,
n 14 days’ notice without Charge. If notice is received less than 14
but more than 7 days prior to the Rehearsal Day a cancellation fee of
1000] will be payable.if a cancellation natice is received less than. 7 days.
to the Rehearsal Day a cancellation fee of [£2000] will be payable:
met will not be entitled ‘to compensation. for any. Réhearsal
¢ taken within any applicable year of this Agreement. .=

ch Rehearsal the Customer may utilise all o the Equipment, unless
e Equipment comprises or includes in excess of [20] servers, when not
ore than 50% of thé Equipment’'may be deployed for 2 Rehearsal:. .
ie:Supplier Wiii"br'eq.oéfe and deliver a Rehearsal Re'pbﬁt'j_\&fit.hi:n' | _4'daj(_'§"of )

One undertaking which is not included in the above example but which may
be accleptable in some situations, is to provide that, in the event of a disa e);

or series of disasters affecting more than one customer, a customer should <h Rehearsal
be ‘f"ﬂlmg to time-share on the configuration, at least until after a reasonab T
period of time has elapsed, to give the supplier an opportunity to prov
adequate alternative or supplemental computer facilities. o

chearsals are an important feature of this agreement. After the initial
i has established the compatibility of the customer’s system with the
ces on offer, a programme of regular practice and review is esseritial.
referring back to the risk management objectives, business continuity
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PRrRECEDENTS Fixed term lease agreement

: limitation not selling the Goods or claiming or allowing any other

22 If Goods are included under this Agreement which w.ere--gﬁb]-
- entity or person to claim capital allowances on them;

to a Previous Agreement as identified in Schedule One, then
Commencement Date of this Agreement, and in relation to the rets
Goods only, the Previous Agreement will be treated as cance]l
replaced by this Agreement

" enstiring that the Goods remain at the delivery/installation address

speciﬁed. If the Lessee wishes o relocate the Goods it must first obtain |
i the Lessor’s written consent;

2.3 This Agreement is for the Fixed Term and the Lessee may not term .

the leasing of the Goods at any time during the Fixed Term. connecting and disconnecting the Goods;

2.4 If in breach of this Agreement the Lessee purports to terminate installing the Goods unless installation is included in Schedule One;

Agreement or return the Goods to the Lessor at any time durias
Fixed Term, without prejudice to the Lessor’s other rights in 15
equity or under this Agreement the Lessor will charge the Le
for:
(i)  the Minimum Initial Payment and any other sums already d
the Lessor and unpaid;
(i) all Further Payments the Lessee would have paid had the lea
continued for the Fixed Term, discounted at the rate of 3%
annum from the date each Further Payment would have a
due to the last day of the Fixed Term;
(ii1) the Lessor’s reasonable administration costs, and .
(iv) interest charged at the rate of 2% per month compound in resp
of any late payments, until the date of actual receipt o
payments, whether before or after any judgment.

keeping the Goods in good working order, condition and repair;

ensuring that the Goods are not altered or modified in any way without
the Lessor’s prior and specific written consent;

bearing the risk of any loss or damage to the Goods, however caused;

complying with all of the Customer’s responsibilities in the Terms and
- Conditions of Supply in Schedule Three, except to the extent that they
are varizai by provisions in this Schedule Two;

" nobifying the Lessor immediately if the Goods ate lost, stolen, damaged !
arwonfiscated;

ot removing or defacing any notices of ownership of the Lessor or any
other party on any of the Goods, and ensuring that the Goods do not
become affixed to any land or building,

the Lessee has any complaints upon taking delivery of the Goods
erning delivery errors, shortfalls, condition of the Goods or any other |
tter, it must notify the Lessor immediately of its complaint with as much |
ation as possible, and provide the Lessor with a detailed written ‘
tement of the complaint within 5 working days of the delivery. The Lessor |
ed to assume that the Lessee is completely satisfied with the Goods if ‘
a5 not received any such written statement.

3 Goods

The Lessee agrees that until such time as ownership of the Geo:
transferred to it or the Goods are returned to the Lessor in accordaine
Clause 10, the Lessee is solely responsible for:

3.1 selecting the Goods listed in Schedule One;

Ll
3.2 ensuring that the Goods are suitable for its requirements in every i

3.3 ensuring that once it has taken possession of the Goods they a

Maintenance |
good working order; g

Hardware

Except to the extent such maintenance services are included in this

Agreement during the Fixed Term as shown in Schedule One, the ‘
Lessee is solely responsible for ensuring that the hardware Goods are

‘kept in optimum operating condition at all times, except only for fair

-wear and tear, and for obtaining any maintenance services required by

the Lessee for the hardware Goods.

3.4 ensuring that the Goods are used only in the normal course of busine
and in accordance with the manufacturer’s instructions
guidelines and in compliance with all health and safety legislatio
AND THE LESSEE AGREES TO INDEMNIFY THE LESSOR FRI
AND AGAINST ANY LOSS, DAMAGE OR INJURY TO PEO
OR PROPERTY CAUSED BY THE GOODS OR THEIR USE, EX
FOR DEATH OR PERSONAL INJURY CAUSED BY THE LESSOE

NEGLIGENCE; ‘Software

‘The Lessee is solely responsible for entering into and complying with
the terms of the licences to use any software Goods and for obtaining

3.5 keeping possession of the Goods, and not doing anything that
; ‘any maintenance or support on software Goods and if the Lessee is

interfere with the owner’s interest in the Goods, including w
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