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PREFACE

b The Malaysia Master Tax Guide is a handy and comprehensive reference on Malaysian
A3 rax rules. It is used widely by tax agents, accountants, lawyers, financial advisers,
ax lectures, students and IRB officers alike, and it is often the first port of call for those
h? dealing with tax issues because of its clear and concise approach.
a
i This thirty-fourth edition of the Malaysia Master Tax Guide has been updated to
i reflect the various legislation promulgated and gazetted since 31 January 2016,
g including:
® che Finance Act 2017

)0 @ Income Tax Rules
in ® Income Tax Bxemption Orders
1d ® Scamp Duty Exemption Orders
h ® Stamp Duty Remission Orders

e

a ® Real Property Gains Tax Exemption Orders, and
5 ®  Goods and Services Tax Act 2014.
ax It also provides information on public rulings that were velcased up to February 2017,
al tax proposals and changes announced in the Budget-2917 which were subsequently
of enacted through the Finance Act 2017 and the infsrmation on Stamp (Amendment)

Bill 2016.
The law is staced as at 1 February 2017.

CCH tax editors
February 2017
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HIGHLIGHTS OF 2016/2017

TAX CHANGES

HIGHLIGHTS OF 2016/2017 TAX CHANGES

9100 2017 Budget Proposals and Finance Act 2017

The Budger 2017 was announced on Friday, 21 October 2016, against the
background of a challenging economic environment. The Budget theme of “Ensuring
Unity and Ecomomic Growth, Inclusive Prudent Spending, Well-being of the
Rakyat” although largely similar to recent Budget themes, is nonetheless ambitious
given the current€sonomic climate in the country and external factors.

Given the ne€d-to maintain revenues in view of the impact of reduced petroleum-
based revetive, there has been a flurry of tax audit and investigation activity from the
Inland Revenue Board (IRB) this year, and we can expect the same from the Royal
Malavsian Customs Department. The introduction of Goods and Services Tax (GST)
1n 2015 has been critical in plugging the deficit from petroleum taxes/revenue, but
ke tax revenue must continue to grow to be able to achieve a balanced Budget by
2020. Clearly, this must be coupled with measures to stimulate growth and to
manage expenditure effectively with minimum leakages.

The Government has projected a 3% fiscal deficit for 2017, a reduction from 3.1%
expected this year. Government revenue for 2017 is projected to be RM219.7 billion,
while the operating expenditure is RM214.8 billion and development expenditure is
RM46 billion. The growth rate is projected to be between 4% to 5% in 2017
compared to 4% to 4.5% this year. From a tax perspective, the targeted revenue for
2017 sees an increase of RM10 billion to RM7 billion from corporate taxes, RM1
billion from personal taxes and RM2 billion from petroleum income tax. That indeed
is a very optimistic target given that the collection in 2016 has not met the original
targets which had to be scaled down in January 2016 under the re-calibrated Budget.

Highlights of Budget 2017 include the following:

PERSONAL INCOME TAX

1. Tax relief for lifestyle

Currently, in order to inculcate a reading habit, lead a healthy lifestyle and enhance
the usage of computers and internet, a tax resident individual is encitled to claim the
following reliefs:

(i) Tax relief of up to RM1,000 for the purchase of reading marerials (excluding
newspapers and banned reading materials)

(ii) Tax relief of up to RM300 for the purchase of sports equipment for sports
activities as defined under the Sporss Development Act 1997, and
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CHAPTER 1

INDIVIDUALS
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INDIVIDUALS AS TAXPAYERS

91-100 Malaysia-sourced income

Income tax in Malaysia is on a territorial basis. That is to say, tax is chargeable on
only income derived from Malaysia. Whete the source of derivation of income is
outside Malaysia, no liability will arise even if such foreign income is remirtted to
Malaysia. The exception to this rule is where the income is derived from a business of
sea and air undertakings, insurance or banking; such income is taxed on a “worldwide
scope”’ and not just from business activities carried out in Malaysia.

The resident status of an individual has no bearing on his/her scope of liability since
the “derived from Malaysia” principle applies to him/her also. His/her resident status
determines whether he/she is to be taxed at resident or non-resident rates and whether
he/she accordingly is entitled to personal relief and deductions.

Prima facie, the source or originating source of income from employment is the
location where the services are rendered, ie where the employment is exercised (see
§7-202). The place where the contract is signed or the place where the remuneration
is paid is not relevant.

Where an employment is exercised partly outside Malaysia, the individual’s liabilicy
to tax will not be affected if it is established chat the employment is substantially
exercised in Malaysia or the work done outside Malaysia is an extension of the
Malaysian employment, that is “the employee performs outside Malaysia duties
incidental to the exercise of employment in Malaysia”.

Where an employee is stationed outside Malaysia to perform services there on behalf
of his/her Malaysian employer, his/her toral remuneration, ie in respect of his/her
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Individuals

services, both in Malaysia and outside Malaysia, will be taxable in Malaysia,
Nevertheless, should his/her services outside Malaysia be not related to any
employment in Malaysia, there will be no liability to tax on the income earned
overseas.

Public Ruling No 1/2011 on “Taxation of Malaysian Employees Seconded Overseas”
provides clarification on the tax treatment of employment income derived by
employees from Malaysia who are seconded by their employer to perform duties
outside Malaysia (including clarification as to what constitutes incidental duties, and
guidance on how tax treaties would apply). The principal elements of “secondment”
are:

(a) an employee is transferred temporarily by the employer to perform duties
elsewhere, and

(b) after the completion of his temporary duties the employee returns to the same
employer to continue his employment.

Following the case of Robson v Dixon 48 TC 527, the Public Ruling takes the view
that the word “incidental” denotes “an activity (here the performance of duries) which
does not serve any independent purpose but is carried out in order to further some
other purpose”.

The reference to “Malaysian employees” described in the Public Ruling is in relation
to any employee serving employment in Malaysia. The Public Ruling is effective from
YA 2011.

Where an employer outside Malaysia sends his/her employee to Malaysia to render

services here, such an employee is taxable here notwithstanding that the employer is &

overseas or that the employee’s remuneration is paid outside Malaysia and no.
remitted here (see 7-210). The liability to tax arises from che facc that the
employment is exercised in Malaysia.

Public Ruling No 8/2011 on “Foreign Nationals Working in Maloysia — Tax
Treatment” explains how foreign nationals employed in Malaysia are to be taxed,
raking into account related issues such as leave pay and duties outsic= iMalaysia which
are incidental to the employment in Malaysia. The Public Ruling also examines che
impact of Sch 6 para 21 (exempt income) and provides examples of the circumstances
under which employment income would be taxable or otherwise. The Public Ruling
is effective from YA 2011,  »

The impact of Sch 6 para 21 is that where a non-resident employee exercises
employment in Malaysia for a period or periods totalling not more than 60 days in a
basis year or two overlapping years, his income from such employment would not be
liable to tax. However, the 60 days would apply for two consecurive years if chere is
an overlapping period.

Example 1
John works in Malaysia from 1 June 2014 to 23 July 2014.
He would not be liable as his employment is for only 53 days.
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Example 2
Sachin works in Malaysia as follows:
From 1 March 2014 to 29 March 2014 29 days
and From 1 May 2014 to 26 May 2014 26 days

Sachin would not be liable as the total number of days he was employed in Malaysia was only
55 days.

Example 3
Aarthi works in Matevsia from 1 July 2014 to 25 August 2014 56 days
And from 1 Jun= 20015 to 28 July 2015 58 days

She wuiiid not be liable as she did not work in either year for more than 60 days.

Example 4

Chang's periods of employment in Malaysia are:
From 1 April 2014 to 27 April 2014 27 days
From 22 December 2014 to 5 January 2015 14 days
From 20 September 2015 to 18 October 2015 28 days

Chong would be liable as the total number of days he was employed in Malaysia, which
includes a period overlapping 2014 and 2015, is more than 60 days.

Public Ruling No 8/2011 mentions, several times, that para 21 and 22 of Sch 6 apply
to foreign nationals, suggesting thac Malaysian employees, who may be non-resident,
cannot enjoy chis exemption. This may not be correct as the law itself merely refers to
non-resident employees. There obviously could be situations where Malaysians who
become non-resident by virtue of being abroad for several years, recurn to work in
Malaysia for a short term not exceeding 60 days.

It must also be borne in mind that the exemption is available only to employees and
that the 60-day period refers to the period of employment, not to the number of days
the employee may be in Malaysia.

Law: 53, 13(2), Sch 6 para 21, 28.
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91-110 Definition of "Malaysia”

“Malaysia” includes the territories of the Federation of Malaysia, the territorial waterg
of Malaysia and the seabed and subsoil of the territorial waters, and the airspace aboye
such areas, and any area over which Malaysia has sovereign rights to explore and
exploit natural resources. Under the Exclusive Economic Zone Act 1984 the offshore areg
of Malaysia extends up to 200 nautical miles from the Malaysian coast. The Income Tax.
Act 1967 (ITA) would therefore have jurisdiction over persons working offshore
within the exclusive economic zone of Malaysia.

Law: s 2.

91-120 Residence of individual

The ITA categorises an individual as:
® j resident, or

® a non-resident,

depending on the duration of his/her physical presence in Malaysia in the relevani
years. An individual's residence status is not related to any business or employment
he/she may have in Malaysia; it is determined by only his/her stay in Malaysia.

Section 7 of the ITA defines a “resident” thus:

“(1) For the purposes of this Act, an individual is resident in Malaysia for the
basis year for a particular year of assessment if—

<

() he is in Malaysia in that basis year for a period or periods amounting
in all to one hundred and eighty-two days or more;

(b) he is in Malaysia in that basis year for a period of less than one
hundred and eighty-two days and that period is lifiked! Dy or to
another period of one hundred and eighty-two or more consecutive
days (hereinafter referred to in this paragraph'.as such period)
throughout which he is in Malaysia in the basiz véar for the year of
assessment immediately preceding that particular year of assessment
or in that basis year for the year of assessment immediately
following that particular year of assessment:

Provided that any temporary absence from Malaysia is— d

(i) connected with his service in Malaysia and owing to service
matters or attending conferences or seminars or study abroad;

(ii) owing to ill-health involving himself or a member of his

immediate family; and .

(i) in respect of social visits not exceeding fourteen days in the
aggregate,

shall be taken to form part of such period or that period as the case
may be, if he is in Malaysia immediately prior to and after that I|
temporary absence; .

91-110 © 2017 Commerce Clearing House (Malaysia) Sdn Bhd
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(c) he is in Malaysia in that basis year for a period or petiods amounting
in all to ninety days or more, having been with respect to each of
any three of the basis years for the four years of assessment
immediately preceding that particular year of assessment eicher—

(i) resident in Malaysia within the meaning of this Act for the
basis year in question; or

(ii) in Malaysia for a period or periods amounting in all to ninety
days or more in the basis year in question; or

(d) he is resident in Malaysia within the meaning of this- Act for the
basis year for the year of assessment following that parcicular year of
assessment, having been so resident for each of the basis years for the
three years of assessment immediately preceding that parcicular year
of assessment.

(1A) For the purposes of subsection (1), an individual shall be deemed to be %n
Malagisia-for a day if he is present in Malaysia for part of chat day and in
ascersaining the period for which he is in Malaysia during any year, any
day (within paragraphs 1(a) and (c) for which he is in Malaysia shall be
caken into account whether or not that day forms part of a continuous
period of days during which he is in Malaysia.

(1B) Notwithstanding subsection (1), where a person who is a citizen and—

(a) is employed in the public services or service of a stacutory authority;
and

(b) is not in Malaysia ar any day in the basis year for that particular year
of assessment by reason of—

(i) having and exercising his employment outside Malaysia; or

(ii) attending any course of study in any institution or professional
body outside Malaysia which is fully-sponsored by the
employer,

he is deemed to be a resident for the basis year for that particular year of
assessment and for any subsequent basis years when he is not in Malaysia.”

The primary test set by the above definitions is clearly the quantitative test.

In determining the residence status of a taxpayer, the facts concerning him/her Whmh
may need to be examined are those of the relevant basis year, the immediately
preceding years or even the following year as the case may be.

There are four sets of circumstances in which an individual acquires the status of a
resident in Malaysia. Where he/she does not fall within any of these four categories,
he/she is a non-resident.

(i) Section 7(1)(a): In Malaysia for 182 days in a basis year

Where an individual is in Malaysia for a period or periods which in total are 182 days
or more, he/she is a resident for that basis year. Parc of a day counts as a full day.

Malaysia Master Tax Guide 2017 11-120
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Example 1

An individual who arrived in Malaysia for the first time on 2 January 2015 and left on 30 June
2015 is not a resident since the period of his stay covers 180 days only.

Example 2

An individual who arrived in Malaysia on 14 May 2015 and left on 26 November 2015 is a
resident since the period of his stay covers 197 days.

Example 3

An individual who arrived for the first time in Malaysia and was here:

from 1 March 2015 to 31 May 2015 (92 days)

from 4 July 2015 to 15 July 2015 (12 days)

from 1 September 2015 to 31 December 2015 (122 days)
226 days

would be a resident since he was in Malaysia for periods which in total were 182 days or more.

(ii) Section 7(1)(b): In Malaysia for less than 182 days in a basis year

Where an individual is in Malaysia during a particular basis year for a pericd of less
than 182 days but such period is linked to a period of 182 or more conzecutive days
throughout which he/she is in Malaysia (the qualifying period) in the Lasis year eithet
immediately preceding or immediately succeeding that particula: basis year, the
individual will qualify as a resident for that particular basis y=ar. Prior to YA 2002, it
was important for an individual to be physically present in Malaysia on 31 December
and 1 Januaty of the following year in order to link up the two periods. However,
with effect from YA 2002, #ny absence for these two days can be considered as pare of
the individual’s temporary absences from Malaysia. ‘

Temporary absences from Malaysia are to be treated as forming part of the qualifying
period. Temporary absences of an individual include absences:

connected with his/her services in Malaysia or due to service matters

connecred with attending conferences or seminars or studies abroad
]

due to ill health involving himself/herself or members of his/her immediate
family, and

social visits not exceeding 14 days in total.

11-120
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Example 1

A taxpayer left Malaysia permanently on 30 April 2015. He would be treated as a resident for
2015 (the particular basis year) if he was physically present in Malaysia throughout the period
from 2 July 2014 (ie 183 days in 2014) or earlier to 1 January 2015 or later. Even if he had left
Malaysia on 1 January 2015, he would be resident for YA 2015 since his stay in 2015 was linked
to the period of 182 days or more in 2014,

Example 2

An individual first arrived in Malaysia on 1 July 2014 and left the country permanently on 30
May 2015. However, he was in Singapore from 9 September 2014 to 26 October 2014 to
undergo medical treatment.

He would be resident for 2015 since his period of stay was linked to the period of 182 days or
more in 2014. His temporary absence from Malaysia for medical treatment would not reduce
the number of day- tr.at he was deemed to have been in Malaysia.

Exanple 3

A taxpayer arrived in Malaysia for the first time on 1 November 2014 and left on 16 July 2015.
He would be deemed a resident for the basis year 2015 because he was in Malaysia for 197
consecutive days in 2015.

For the basis year 2014, the taxpayer was also resident under s 7(1)(b) since his period of stay
was linked to a period of 182 days or more in 2015.

Example 4

A taxpayer arrived in Malaysia on 15 September 2014 and left on 31 March 2015. He would not
be deemed a resident for both YA 2014 and YA 2015 despite the fact that the total number of
days he was in Malaysia exceeded 183, To be resident under s 7(1)(b), one of the periods must
be 182 days or more.

Case law

Ketua Pengarah Hasil Dalam Negeri v Richard Allen Sonnet & Anor (1998) MSTC 3,714 looked
at the question of whether a summer vacation amounted to a "social visit” in the context of s
7(1)(b). In this case, the taxpayers were in Malaysia from 1 August 1991 to 18 June 1992 when
they left for their summer vacation. They returned to Malaysia on 10 August 1992 (ie after an
absence of 52 days). The Revenue treated them as non-residents for the basis year 1991. The
taxpayers contended that they were residents in 1991 as their stay in Malaysia in 1991 was
linked to their 170-day presence in Malaysia from 1 January 1992 to 18 June 1992, and a 14-day
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temporary absence from 19 June 1992 to 2 July 1992. The Revenue contended that, since the
taxpayers did not return to Malaysia after the 14" day, proviso (jii) to s 7(1)(b) could not be
applied.

The Special Commissioners held that the taxpayers were residents for the year 1991. The High
Court stated that the 14 days’ absence need not be consecutive, nor does it need be at the
beginning, middle or end of the period making up the 182-day period. However, the High Court
held that a “summer vacation” is not synonymous with “social visits". Therefore, the taxpayers
were held to be non-residents in 1991.

(iii) Section 7(1)(c): In Malaysia for 90 days or more
Where an individual, in a particular basis year, is in Malaysia for 90 days or more, not
necessarily consecutive, and in any three out of four immediately preceding basis years

he/she was either resident or in Malaysia for 90 days or more, he/she will be deemed
resident for the basis year in question.

Example 1

An individual was in Malaysia from:
4 January 2011 to 31 December 2011
1 January 2012 to 9 February 2012

1 January 2013 to 5 April 2013

1 March 2014 to 30 April 2014

1 February 2015 to 3 June 2015

Residence status:
362 days — resident (s 7(1)(a))
40 days — resident (s 7(1)(b))
95 days — non-resident
61 days — non-resident
123 days — resident (s 7(1)(c))
For the basis year 2015, the taxpayer was a resident since his stay was more than 90 days, and

in three out of the four immediately preceding years he was resident under s 7(1)(a) and 7(1}{t\
and was in Malaysia for more than 90 days in the basis year 2013.

Example 2

An individual was in Malaysia from:
1 June 2012 to 10 September 2012

15 June 2073 to 15 September 20J3
15 April 2014 to 15 July 2014

1 January 2015 to 2 June 2015

Residence status:
102 days — non-resident
93 days — non-resident
92 days — non-resident
153 days — resident (s 7(1)(c))

For the basis year 2015, he was resident under s 7(1){c) since he was in Malaysia for more than
90 days (153 days), and in the three preceding years he was in Malaysia for more than 90 days

(s 7({c)(i)-

(iv) Section 7(1)(d): Not in Malaysia
With reference to a particular basis year, if an individual is resident for the immediate

following year and was resident for the three immediate preceding years, then he/she

is deemed resident for that particular year even though he/she was not in Malaysia in
cthat year.

f1-120 © 2017 Commerce Clearing House (Malaysia) Sdn Bhd
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Example
An individual was resident in Malaysia for the basis years 2012, 2013, 2014 and 2016. But,
'd::ing 2015, he was not in Malaysia — not even for a single day. He would nevertheless be

deemed resident in Malaysia for 2015.

Section 7(1A) provides that, when determining the residence of an indiv_idual, he/she
shall be deemed to be in Malaysia for a day if he/she is present in Malaltysu?x for part or

arts of chat day. It also provides that, in determining the period an md%wdual is 1p
i)dalaysia during any year, any day (wichin para (a) and (¢) of s 7(1)) for which he/she is
in Malaysia shall be taken into account whecher or not that day forms part of a

continuous period of days during which he/she is in Malaysia.

Section 7(1B), which took effect from YA 2009, deems a citizen of Malaysia to be tax
resident in a basis year if he/she is employed in the public services or that of a
sgarutory auchority and is not in Malaysia at any day in the basis year due to:

@ having and exercising his/her employment outside Malaysia, ot

® actending any course of study in any institution or professional body outside
Malaysia which is fully sponsored by the employer.

Section (15} was introduced following the discontinuation of non-resident citizen
celie” with the deletion of s 130. Non-resident citizen relief is no longer applicable
wn 5 otfect from YA 2009.

“he Inland Revenue Board (IRB) has issued Public Ruling Ne 6/2011 on the
determination of residence status of individuals where a number of examples are
included to show how one can determine residence status in line with s 7 of the ITA.

Law: s 7.

WHO MUST FILE A RETURN?

91-200 Residents

An annual return must be filed by all resident individuals who are chargeable to rax.
Normally, unmarried individuals with an annual income of RM29,000 or more and
married individuals with an annual income of RM38,000 or more may be considered
chargeable to tax. This applies to all individuals who qualify as residents, whether or
not they ate citizens of Malaysia.

Where an individual’s relief and deductions exceed his/her total income, he/she is not
chargeable to tax and he/she is not therefore obliged to inform the Director General.
However, where he/she has received a return form for completion, he/she is required
to submit the form to the Director General declaring his/her income and claiming che
deductions he/she is entitled to.

Every individual carrying on a trade or a profession, whether on his/her own or in
partnership, ought to file a recurn, whether or not he/she is chargeable to tax. This is
because, should a tax loss from a rrade or profession be established, it will rank for
deduction against income earned in future years (see 14-420).

Law: s 77.
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91-210 Non-residents

A non-resident individual who has a Malaysia-sourced income is, like a residenp
required ro file a return.

Where a non-resident individual is not physically present in Malaysia, the Directoy
General may appoint a person in Malaysia as an agent of the non-resident. The agen
will, in such cases, be required to discharge the obligations of the non-resident. Sg
furcher §12-200.

Law: s 68.

911-220 Employees on short-term visits

Non-resident employees who exercise employment in Malaysia for a period or periods
which together do not exceed 60 days in a calendar year are exempt from tax and need
not file a recurn, unless they are specifically required to do so by the Director Generg
(see Y8-370).

Law: Sch 6 para 21, 22.

91-230 Married women

A married woman is assessed separately on her income from all sources. As such, the
obligation lies on her to submic a return form. However, she may elect for a joine
assessment in her husband’s name; in which case, only the husband will need tg
submit a return.

Law: s45(2). S

91-240 Children

Where a child has total income that renders him/her liable to tax, hefstie. will be
taxable in the same way as an adulc and will need to furnish a recurn.

If income is passed under any settlement to an individual who is unmarsied and under
21 years of age, such income is deemed to be the income of the seetlor and not the
recipient (see §5-520).

Law: s 63, 69.

91-250 Employmen't aboard a ship or aircraft

Pursuanc to s 13(2), where employment is exercised aboard a ship or aircraft operat
by a person who is resident in Malaysia, income therefrom will be deemed to be
derived from Malaysia. As such, should the vessel or aircraft spend most of its time
outside Malaysia, the employee will in all likelihood face the additional misforcune of
being charged as a non-resident.

To compensate for this predicament, exemption under para 34 of Sch 6 is available @
those serving on board a ship under the following circumstances:

® The ship is owned and operated by a person resident in Malaysia.
® The ship is registered under the Merchant Shipping Qrvdinance 1952.

® The ship is a seagoing vessel and not a ferry, barge, rug boat or similar vessel.
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Individuals

Where exemption under the above conditions is to be considered, the following must

be noted: ‘
@ Exemption is available only in respect of employment aboard a ship and not an

aircraft.

@ The relevant ship must be both operated and owned by a person resident in
Malaysia; liability under s 13(2) befalls those serving on board a ship operated
by a resident; he need not also own the ship.

See also 1 2-400ff.

Law: Sch 6 para 34.
WHICH FORM TO USE?

€1-300 Manual filing

The forms of return for individual taxpayers are Form B/BE and Form M. Form B/BE
is used by resident individuals whereas a non-resident individual will use Form M.

Where an individual’'s income does not include any income from a business source,
he/she is reguiicd to submit Form BE. Should an individual have a business source,
hefshe wou'd need to submit Form B. The income an individual may have included
income izom a partnership, a business, a profession, an employment, dividends,
icerest and discounts, rents, royalties and premiums, pensions, annuities and other
sertodical payments, casual earnings and other receipts of an income nature not falling
within the above categories (see §6-100fP).

A non-resident individual is required to submit Form M and is required to declare
only his/her income from Malaysian sources.

An individual should personally sign his/her return. Under the self-assessment regime
beginning from YA 2004, no supporting documents need to be submitted co the IRB
although they should be kept for a period of seven years for the purposes of tax audits.

Law: s 77, 82, 82A.

91-310 Electronic filing

The IRB strongly encourages taxpayers to submit their income tax rerurns through
electronic filing. The forms that can be submitted through this medium are:

® cC

e-R
e-CP 204
e-BE
e-B

e-M, and
® P,

Enquiries or requests for assistance on electronic submissions can be made to
e_fi]ing@hasil.gov.my.

The IRB's website is at www.hasil.gov.my.

Malaysia Master Tax Guide 2017
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Basis of Assessment and Tax Ac

The section also provides that where the above two conditions do not apply the 4
of the closing stock "shall be taken to be an amount equal to its market valy
time he so ceases and shall be taken to be the value thereof at the end of the g
period”.

JAPTER V4

<4

If on a cessation of trading the stock is not sold, then in the final accounts the stog
hand should be valued at its market value at the date of cessation (s 3505)(b)). '
Where stock is included with other items as a global sale figure, the total sa
must be allocated among assets and stock so as to arrive at a stock valuation
which is just and reasonable. If stock is sold for valuable consideration the value .1.
placed on the stock is the market value at che date of transfer (s 3505)(c)). |

The above rules will apply equally to work in progress.

AT IS INCLUDED IN ASSESSABLE INCOME?

Table of Contents

e m e s m LA TR E S S B e B EEE R O R R 7-050
Thus, where a trader or professional is disposing of a business which includes 1 A mcﬂmzf taxable income .. ... 97-100
stock or work in progress, the agreed figures for the sale of the stocks and wol ‘_ammem‘t . f sl _ q7-200
, Lo ) i ployment income or income from personal services . ...
progress will represent the closing item of stocks and work in progress of the ve de. busi eclbssion GEVOEREER — - . . a b s 97-300
and the opening ones for the purchaser. If this does not apply, the open marke ne from a tra €y usmf:ssl, 7 . . §7-400
is taken into account. me compared with cagnta .............................. e
: : . . ) _ jon escnange tranSactions . ... ..o 97-
The aim of s 35(5) is to prevent tax avoidance by manipulating stock values on g elg . 97-580
cessation of one operation and the commencement of another. j ipany Liquidation d d --------------------------- 97-600
: . . ~ i S v v e B A EFEE AN RS =
Accordingly, a Singapore case has held that trading stock, in the form of land, 1 'mdc s, mte.rf:st and ul;lcoun ¥ U 17700
had not been sold or cransferred for valuable consideration when the taxpayer’s trgd QR ciuicies anc OLher Perioaical Payfmelts « v x v 47-800
discontinued, had been correctly valued by the Comptroller, under the equival ome from PRRPEIY. ovoanc o RirRRRRRREESRRaRARRER e nrna 7-970
s 35(5), at its market value at the dare of transfer (HC & Anor v CIT). OO r assessable re.ce1pts -------- T 67990
Pare II of Public Ruling No 4/2006, which is expected to be issued at a later , ellaneous business or employment receipts . ...

will explain the valuation of stock in trade and work in progress relating to sperial
industries including construction contracts, property development, batk:
financial institutions, professional and service establishments, livestock, azsicult
forest products and mineral ores, and computer software and spare parts.

Law: s 35(5).

WHAT IS INCOME?

050 General —income not defined

- whole object of the Tncome Tax Act 1967 (ITA) is to tax income and it is therefore
exercise of utmost importance for a taxpayer to distinguish the nature of a
ar receipt or accrual. Money or money’s worth to be taxable must not only be
from a specific identifiable source but it must be in the nature of zncome @d
in the nature of pital. Income receipts normally would have a recurring
ristic whereas capital receipts are of a once-and-for-all-time narure. Thus, one
ontend thar capiral is wealth retained and invested and income is wealth that is

ferred and circulaced.

me”’ has not been defined in the ITA and the expression has been often described
ourts with reservations. Its meaning is not exhaustive. It has been defined as a
0 derived from capital, labour or both combined that is received by the taxpayer for
separate use, benefit and disposal (Eisner v Macomber). It is not necessarily a
tent return from a definite source. It may consist of a series of separate receipts,
it does in the case of professional earnings (Kamalakshya Narain Singh v CIT). For
tax purposes, income from a business or employment or investment takes its
itation from the words “gains” and “profits”. Thus, the tax on a business is a tax
gains and profirs it makes from irs entire operations and is not a tax on its
receipts.
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uded in Assessable Income? o

is Inc

What is Included in Assessable |

" £ H
Capital or revenue receipt? 055 Income “deemed" to derive from Malaysia |

o derive” means “deemed by the statutes” to derive. In other words, w
" -reality is not derived but the ITA requires it to be treated as income

from Malaysia Artificial derivements are provided in the Malaysian ITA and \ [
- :

Two identical transactions can yield a capital receipt in one case and an income
in another. An accountant who sells his/her car sells it on a capital account, whey,
car dealer who sells a car does it on a revenue account. The latter’s receipts are

income nature. It follows that the sratus of the recipient in such cases becomes 4
importtant.

Iy fall under five concepts: ‘
\sifici ¢ of derivement |

° i::ﬁiﬁf :”::ge,fthe income is not in reality derived in Malaysia but the ITA |
;.mqui;es it to be treated as if it was derived here. - | :[‘

 The fiction in s 15, €g fixes the place of derivement in Malaysia of certain types |

éfinterest and royalties. '

y Artificial chargeability of a person |

fidte, the income of someone else may be deemed to be the income of the

Generally, the accounting tteatment gives support to its nature but cannog |
considered conclusive for tax purposes. !

Since Malaysia does not cater for tax on capital gains or profits (except on cey tai
properties), once a receipt is evaluated as one of a capital nature, it should be ignog
for tax purposes (see J17-050f0). B cough to be taxed, i
Artificial year-of taxability _ _ '
circulating capital or stock in trade of the business are considered of an income n Here, the-income may be deemed to be the incon_le of the previous year, ic the -r'
Those related to fixed capital are of a capital nature. There are certain tests that can b A ﬁco-ur ting year or year of remitrance of offshore income, when actually it may
usefully applied in varying degrees to a transaction in question: ) " be :he income of a different year. |

In the case of a trade or business, all receipts which are normally related

- ',_'f‘rt;jn‘x'd[ amount of derivement - - |
o, This situation arises where the amount actually derived is artl1ﬁc%ally reduc.ed. N

' For instance, s 54 states that the profits of a non-resident shipping operation ,
O " will be 5% of the gross earnings from outwatd shipments from Malaysia.

® Does rhe receipt arise from the carrying on of the trade or business? Thusg:
receipt has little relevance with the business or falls outside the scope of
operations, it cannot give rise to a gain or profit from the trade. This does
however, mean that the receipt will fall outside the scope of taxation. It
well be taxable under some other heading in s 4 of the ITA.

D60 Charging section

n 4 of the ITA is the charging section and sets out six main heading of income ,
are chargeable to tax: Chapter |
e i;r.oﬁts ot gains from 2 trade, business, profession or vocation (s 4(a))

® s ica capital or a revenue receipt?

® Are there any provisions in the ITA which require that the receipe-in qu
is to be given special treatment? For example, is it specifically exempred or
subject to tax ac a reduced rate?

® profits or gains from personal services — employment (s 4(b})

® dividends, interest and discounts (s 4(c))

Insofar as personal services are concerned, the criteria are diftesént. Briefly, all th

rents, royalties or premiums (s 4(d))
flows from an employment will rank as income receipts unless specifically exemp

® pension, charge or annuity or other periodical payments (s 4(e))

. o . ) L ! pains or profits from other sources (s 4(f)).
Income referred to in tax slegislation is raxable income, ie that income whic 8 P

' tax is levied on the total of the income derived under the
chargeable to tax under the tax laws of the relevant country. year of assessment,

Income is raxable only when it is received or, as in the case of businesses, w
becomes receivable. Further, tax can only be charged on and paid by the pe
receiving or entitled to the income. Hence, traders may pay tax on the balance
profits or gains and bring money owed to them into account burt ordinary individ
are not assessable and do not pay tax until they get the money because until then
not part of their income (IR Commrs v Whitworth Park Coal Co Ltd).

dition to the main six headings of income indicated in §7-060, there is a
ng secrion for non-residents. Section 4A(i) to (iii) provides that income of a
dent person from the following is chargeable to Malaysian tax:

any consideration for services rendered by him/her or hisfher employee in
~ connection with the use of property or rights belonging to, or the installation or
- operation of any plant, machinery ot other apparatus purchased from the non-
- resident

The concept of income is not #z vacuo. The income bears its quality as income o
it is received by the taxpayer or it has accrued or has arisen to the taxpayer. It can

be income if it is fictionally deemed to be received by, or is deemed to have accrued®
arisen to, a taxpayer.

a Master Tax Guide 2017 q7-065
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What is Included in Assessable Incop,

® any consideration for technical advice, assistance or services rendere
connection with technical management or administration of any sciengif
industrial or commercial undertaking, venture, project or scheme, and '
® rent or other payments made under an

y agreement or arrangement for the gy
any movable property. '

For first two categories of income mentjon
from Malaysia under s 15A if the relevant s
liability to tax would nor arise.

ed above, they are deemed to be detiye)
ervices were performed in Malaysia; if ol

Budget 2017

However, s 15A is amended via Finance Act 2077 so that income under s 4(j)

and (i) would pe
subject to tax even if the services for which they were paid were not perfor

med in Malaysia.

The Inland Revenue Board (IRB) has expressed the general view that any servig

involving the imparting or transferring of specialised and expert knowledge will be
deemed to be of a “technical” nature.

Services provided by architects, computer programmers and engineers fall squarely
within the scope of s 4A of the ITA, although the Revenue has indicated that routjp:
day-to-day administrative work charged by a head office to a branch, or by a holdigy
company to a subsidiary, will not be considered as specialised services. Similarly, fe@(
or commissions paid to non-resident purchasing agents whose services are nor

(
specialised or technical in nature would not be included under s 4A of the ITA.

>

Under the Malaysian—German tax treaty, there is a “Technical Fees” Article. As sul,

s 4A payments to a resident of Germany which were previously exempred frmﬁ
Malaysian tax under Arc 21 of the old DTA is no longer applicable.

For the latest development with effect from 21 September 2002, see 41251 0.
Law: s 4A.

ASCERTAINMENT OF TAXABLE INCOME

97-100 General .

total amount:

® not of a capital nature

derived during the year of assessment
® from a source wichin Malaysia, and
® by any person.
Thus, the following four factors to be considered when determining tax liability ate:

(1) Quality — If the income is of a capital nature and it does not fall within the
taxpayer’s gross income.

is In cluded in Assessable Income?

; . ) "
; Only those amounts that are physically received by the taxpayer during

el . .

b year of assessment are subject to tax in that year.

2) ;
¢ a pamcular
G : r
f income — Here, we pose the questions: What did the taxpayer do o
yee O 3 s 4 ia?
Sf;f ¢ to earn the income; and did he/she earn it in Malaysiar
sulre

3

dence — Here, we need to determine who is the person or legal entity upon
[ncrdence — 4
“4) whom the liability for tax falls.

‘cine the income of a person for the purposes of tax one bas to take the gross
= aSCEftalz fr%m this make all the qualifying deductions as pres.cnbed in the ITA (see
incOI;Jg;)“ In addition, all income which is exempt from tax is to be excluded (see
§9-050 ’

18-100f)-

source of income

laysian T1'A does not define “source” and consequently each co.mrnercu?\l

e 'Mﬂ b 5= carefully examined to determine the source from which income is

il hﬂs’ L% tMala sia’s taxation concept being territorial, if the originating cause

ifeﬂe@teil{ 1f/:;ﬂquestiz;n is not within the jurisdiction of Malaysia, it falls outside the
an incoLe

AN

In aalaysia’s firsc landmark case regarding th.e source of mcomzeE) {el Ke:ﬁj ngjtra;i
Ha.fi! Dalam Negeri v Cardinal Health Malaysia 211 Sdn Bbd ( L ?, bl
- | affirmed that interest income derived by the taxpayer from loans m de o
- atity (in the Netherlands) was foreign-sourced and thereﬁare.nm subjected to
;;;lme:aﬁ inc}(’)me tax. The taxpayer won before the Special Commissioners of Income
Tax,ajt{he High Court and lastly the Court of Appeal.

At each level, the Malaysian courcs and the Speclia_l Commlssmnerssafﬁ%n;:cél
Commonwealth case law, in particular the Privy Council cases CIR. v Hang etniin -
(1989) and CIR v Orion Caribbean Ltd (1999). Althc)ugh the Malag{smg exz;npﬁ on and
the counterpart Hong Kong legislation in Hang Seng Bank and Of.ﬂzml la:rz %-n “i
identical, che Malaysian courts were persuaded to appl}.r the principles arisi gr o
each case, as the present case revolved around the question of what the taxpaye
done to earn the interest income.

The DGIR had argued that the interest income was in fact sourced in Malayism, as tll;lg
funds lent were generated from the business activities of d-lﬁ‘ taxpayer in Ma aysila ,
transmitted from the taxpayer’'s bank account in Malaysu.a. Applymg Lord angi 8
dicta in the Hang Seng Bank case, the Court of Appeal affirmed tl‘l‘e judgment o ;‘l:
High Court that the source of the interest income was lcl)cated where mciney
lent”, and it followed that what had been done to earn the income was the placement
of th(; funds in the Netherlands. Therefore, the interest received by the taxpayer from
its related Durch company was foreign-sourced income and hence exempted from
income tax under the Income Tax (Exemption) (No 48) Order 1997.

As the issue of foreign-sourced interest income had never been litigaFed previou;?;
the case of Ketua Pengarah Hasil Dalam Negeri v Cardinal Health Malaysia 211 Sdn
(2011) was crucial in setting an important precedent.

-100
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What is Included in Assessable Incop ncl

97-110 Tax-free income it
Technically, there is no such thing as “tax-free income™. If an amount is liable
the appropriate tax has to be paid. Where the receipt of income, eg remune
dividends and interest, is tax free (ie borne by the employer in the e :
employment), the amount of tax involved must be added to the income and the tot
would constitute gross income. i

97-120 Gross income

“Gross income” is referred to as the total income for the basis period derived fr

5(1)(f), 46-50.

le

uded in Assessable Income?

go Calculation of chargeable income

hargeable income and to this amount the tax rates relevant to the person

are applied. Since companies are not entitled to personal relief, their
le income will be the total income.
B

I RM RM RM Section
the sources indicated in §7-060. Thus, “gross income” refers to a specific sm.u'cej  usiness income (rubber 80,000 24
also to the total from all sources. oing)

Law: s 4, 5(1)(})) Business expenses whoély 45,000 33
" q and exclusively incurre
17-130  Adjusted income (loss) :"a:_a’; : daubeul i 1560 34

After applying all expenses and outgoings incurred wholly and exclusively j Contributions to approved 1,000 34
producing the gross income and excluding receipts which are not liable, the resu B E e
the adjusted income or loss, as the case may be. However, it must be noted that Stoc< adjustments 1,500 (49,000) 35
concept of “loss” applies to a business source only. For any other source, should : };ﬁj-lsted oA 31,000
allowable expenses exceed the income, the surplus does not constitute a loss, [ ee 7-130)
simply disregarded for tax purposes. Capital allowances (Sch 3) M
Law: s 5(1Xc), 33.  Statutory income 23,500 42

.  (see §7-140)

97-140 Statutory income B o ot inabsored (4,500) 43(2)
Capital allowances as provided in the TTA are then deducted from the adjus business loss b/forward, say,
income and the balance is referred to as statutory income. Should the ¢ r 19,600
allowances exceed the adjusted income, the statutory income would be nil an ~ Employment 10,000 &
surplus capital allowances would be carried forward to the following yea:. Sing Rent for accommodation _(1,000) L
capital allowances are applicable to only business sources, adjusted incomé. from - and furniture e
business sources would also be statutory income. ~ Adjusted/statutory i
Tawes & SOUED, 420 ‘employment incorme i 57

‘ Interest, discounts r

W-150 Aggregate income ~ Rents, royalties, premiums 8’5{_)0 =
The next step is to apply all unutilised business losses carried forward if any, from y Pensions, annuities, etc 2,000 27
earlier basis years which could not be absorbed to the statutory business income ~ Other gains — commission _1,500 28,29
to add all the non-businesg sources of income. The residue is referred to as f ‘ Aggregate income 47,500
aggregate income. b ~ [see §7-150)

Law: s 5(1)e), 43. . s5:  Prospecting expenses 7,000 44(6)

~ Donations to the 1,000 _(8.000) Sch4

W-160 Total income Government and approved
From the aggregate income are deducted items like the adjusted loss for the b institutions T -

period (if any), abortive prospective expenses, donations to approved institution Total income |

the Government, group relief (applicable for companies), and carry back losses undt Vs g (16,000) 46, 49

44B. The balance is total income. [ enalrelief (self, wife, - '

etc)

Lo it Chargeable income 23,500

17-170 Chargeable income 7 £ 1)

The final step is to deduct personal relief, ie individual, wife and child relief, f

assurance, and the other relief and deductions available to an individual. The

sia Master Tax Guide 2017 f7-180
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What is Included in Assessable Incor s Included in Assessable Income?

for services versus contract of service

EMPLOYMENT INCOME OR INCOME FROM PERSONAL -
SERVICES

" er makes a living by undertaking a series of engagements for reward,
3 ~3raxpﬂyh. will be considered an employment. Each one will be merely a
e ?mg entered into in the sense of a whole business or profession. On

o Ser:]rlczv,here a taxpayer's working life involves the obtaining of an
- ci raying in it until he/she gets another one, each succeeding contract
- ﬂﬂctsofys.er\fiCf: — one which has a master-servant relationship. A legal
A ;‘;‘:i employed under a contract of service does not catry on a irofessiﬁn
chough he/she performs professional work. T.he salary paid to him/ Sr x;v( ],:I )e
ch as an employee is received from “carrying on an. employmient ( _d.
"ly. 3 Professional public entercainer, who cor'ltracted with a hot; to provide
- '01;.;5 was employed under a contract of service because her per ormance was
I d V,vith the hotel’s business and ctherefore she could not have been carrying m}
ess on her own account. The terms of her contract included the paymc(eintho
@muneration, stipulations as to the duration of the perf(.)rmance and her
g nce, and the orohibition of alternacive employment.. ACCf)i‘dngLy, hg} };nco?;
- thf.' contiees ‘was employment income and not business income (D v

17-200 What is an employment? — Distinguished from a
profession

T

An employment is an arrangement made for the performance of personal Services b
an individual. There must be an employer and an employee and the relatiopg
between the two must be one of master and servant. In other words, there m
control by the employer in respect of the manner in which the employee is to con
his/her work and in the case of the employee there must be an obligation to disc

his/her duties of employment in accordance with the wishes and instructions
employer.

The distinction between an employment and profession must be clearly understopd
profession involves the making of a series of engagements where service is provid
therefore the earnings of an individual are the resule of a seties of engagements
he/she moves from one to another at his/her own will, he/she is considered to
exercising a profession not an employment. Each of an actress’s engagements coy
thus, not be considered an employment, but was a mere engagement in the co
exercising a profession (Davies v Braithwaite). The rewards which a “self-empl
individual receives will form pare of his/her business income (s 4(a)). For an ind

to be raxed under s 4(b), he/she must be the holder of an “office” or “employment”,

) 1 MSICC 2,078).

can arise when an individual works for more than one person either

arutly or consecutively. He/she may be a holder of several offices, ofr be
ed by a number of persons; alternatively, h1s/l‘1er work may all be part of one

ion which is carried on by him/her. It is essentfally a question of fact when one
o consider whether or not an individual is exercising an employment.

ition of employment
Example 1

2 of the ITA defines “employment” as:
An accountant, B, who runs his own practice and has his own officé and staff, is engagd

company to formulate an internal audit programme for remuneration of RM3,0C0 Der mo

This income of B will not be deemed employment income. It will be income a=ri.ed from
exercise of a profession.

“(a) employment in which the relationship of mascer and servant subsists;

 (b) any appointment or office, whether public or not and whether or not that
e . . - D
n relationship subsists, for which remuneration is payable;

ployment should also be distinguished from a trade or business (see 7-300).

lividual in the full-time employment of a firm carrying on a trade or business,
precluded by the terms of his/her engagement from doing any work for any other
- not carrying on a business on his/her own account. On the other hanc?, an
dual who is employed by a number of firms does carry on a trade or business
il v IR Commrs).

s 2, 4(a), (b).

Example 2

» : : :
A, a chartered accountant, is the chief accountant of a company and is required by the b
of directors to draw up an internal audit programme. In addition to his normal salary,

receives an amount of RM1,000 during the period he is doing this special job. The RM1,000
be deemed income from employment.

Basically, it is a question of fact whether an individual is “employed” or “is carryin

[-202 What constitutes employment income?
on a profession” and the following questions should be posed:

13(1) lays down the general rules as to what constitutes employment income.
#' Dioss chemagpaye beeupy ait office? ome includes:
®' Dpes thessapayer nndetiale 48 erplogment? - "(a) any wages, salary, remuneration, leave pay, fee, commission, ‘.t)onu.5,
gratuity, perquisite or allowance {whether in money or otherwise) in

respect of having or exercising the employment;

® Are the services rendered by the caxpayer merely in the course of the exen

his/her profession? ,

L. . -202
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What is Included in Assessabla,

i ?
ded in Assessable Income

(b) an amount equal to the value of the use or enjoyment by the em

a benefit or amenity convergij
ployee by or on behalf of hjs em

sil Dalam Negeri (2001) MSTC 3,215, Ede;h]:nl:;lXI(}a;};i |I
directors being the taxpayer and her' husband. ‘ .l
i 'Ud did not receive any remuneration from the Comp yd
. af?d tial house in which the taxpayer and her hL}SbaI‘l
4 - res}f err]ed to them for a consideration of RM1. The D1rec:::lor |
houseg’ L ;inzl_'e)r(}IR} argued that the taxpayer was an employee under
and Reve

Pengarah Ha

excluding—

(i) a benefit or amenity consisting of medical or dental treatme
benefit for child care

ion. The DGIR |
a form of remuneration.
e benet ! e . he transfer of the house was
1) a benetit or amenity consisting of—

; A and t the market value of RM730,000 and the cons1derat1011 I

) _ i : '*ﬁ'grem:.elbemeelﬂ d by the taxpayer having exercised an employmen |

(A) leave passages including meals and accommodation § ‘a perquisite recetved DY |

within Malaysia not exceeding three times in any j a) of the ITA. .
year; or

(B)

- |
ot a perquisite in respect l
the transfer of the house was o -
-conten-ded that lovment as she was not an employee of the C.OHlPaﬂY
£ exercising " i fythe Company was merely to fulfil the requ}rementt} ‘
k. a?;rggm(tcik 1965). On appeal, the Special Commlss}"“e;‘r’a\‘:ﬂ
lee he taxpayer was not paid any wage, salary, f‘?munefatlo(ﬂ{)(z) 7 |
: hgj:u Lhﬁtlz eus gratuity or allowance within the meaning of s 13 "
. mS&l'On, onus, as drawn up between the taxpayer and the company
Setyice contract W ion of kind to pay the taxpayer any form
e was no offer, promise or resolurion o a,ﬂY cintment as @ director was 0
i " ; ices. The taxpayers app! ) ) i
N . hf’;.csf 122 of the CA 1965. The consideration of RM1 althoug
o) e requirermen

one leave passage for travel berween Malaysia and ap

outside Malaysia in any calendar year, limited to a
of three thousand ringgit:

Provided that the benefit or amenity enjoyed undep

subparagraph is confined only to the employee and memberg gf
immediate family,

(iii) a benefit or amenity used by the employee solely in connection.
‘ the performance of his duties; and 4

‘ (iv) a benefit or amenity falling under paragraph (c);

. i ale ‘
uff i i transaccion a valid sa |
i deration to make the
i s sufficient consi
O inadequate wa
(¢) an amount in respect of the use or enjoyment by the employee of |, L)

‘ accommodation in Malaysia (including living accommodation in prom

occupied by his employer) provided for the employee by or on hahy

8 or exercising” an employment
the employer rent free or otherwise;

i i i e to ter

4 L exercising” the employment in s 13(1)(a) give a wide sfcop © Chap
: i3 i orm
e i e. Thus, if it can be established that some °
| I T e , loyment, not necessarily exercising the

: , oy ’ -

ses from having an emp . SRR
: fnls taxable. For example, during a leave period one does not
ne, i :

ent but one certainly has an employment.

‘ before or after his employment ceases, from a pensiol

scheme or society not approved for the purpose’af
have been so received

or providen
this Act as wo
if his employer had nat" made contributi
respect of the employee to the fund, scheme or SOCIECy or its trustees

ployment income derives from Malaysia
| (e)

any amount geceived by the employee, whether before or aft

employment ceases, by way of compensation for loss of the employme

n y Xerci e(i in a ﬂ.y 1d. [] e source 18 1in h{alays_‘lﬁ 1e the
S I 3
g anvy am rcis M sia,
11C l ](] aﬂ Emplo ment 1s €
¥ ount in espe(_‘t Of

if the leave is
is derived from Malaysia (s 13(2)(a)). In the case of leave pay, 11 S d;mEd s
le to the employment exercised in Malaysia the leave pay

from Malaysia (s 13(2)(b)).

(i) a covenant entered into by the employee restricting his right g

leaving the employment to engage in employment of a similar
| or

(ii) any agreement or arrangement having the like effect.”
Budget 2017

 Anew s 13(14) has been introduced whereby any benefit-in-kind
| | employer should include any GST output tax he/she has to bear.
. | employment includes cutput tax borne by the employer.

(BIK) provided by an
Thus, the gross income frol n

i to 30
ish citizen, was employed as a teacher in Mal::lysaa from 1 _]anu.a|r:,rrfj{)\;'l\'.t3J i
2016. His inco'me from employment would be derived from Malaysia a

- q7-202
| \ f7-202 © 2017 Commerce Clearing House (Malaysia) Sdn B ia Master Tax Guide 2017
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a. Thus, a non-resident company carrying o

trade was taxed in Malaysia only on that part o

as non-resident companies were only taxable on
alaysia. However, from YA 1995 to YA 1997,

NON-RESIDENT COMPANIES

i i ident companies
the remittances of foreign income received by residen p

General

ect to tax in Malaysia where .
ccrued or derived from Malaysi
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‘ i i r was issue
crued or derived from Malaysia. An exemption order v

Z ?npays

£ Inpayas

E 3npayag

£ 3npayds

£ 3|npays
3npayds
JueA3jay

of banking, insurance, shipping and air cransporc).

-100

M2

ia Master Tax Guide 2017

© 2017 Commerce Clearing House (Malayste

f11-810




565

564
Noh-Resideiil

Residents _nd Special Cases
‘source of income” which gives rise to the distinction P
d trading within Malaysia (see 912-220). If it is P

n within Malaysia, a tax exposure will arise. Some
n is

westion of
with Malaysia an

o is being carried 0
the Revenue considers when determining whether or not a pefrso

o Malaysia are:
chere 15 @ permancnt establishment here

there 1S capital employed in any other way,
. which can include patent, trademarks or the owner

The reside
be menciol:]:;z oli;a coxl;nParlY has been dealt with at 92-120 i
exercised by itg df':re “eﬂy that, if the control or ma 0 o
By CYn \b trectors in Malaysia, it will be deemed “a'iemeﬂt of
an become resident | . resident heg
tegalor] in Malaysia if its direc i
g y here and generally manage and control the cj;i—f;(torsf hold
any from he i
Ie,

eg the ownership of

The double taxati
ation agreements whicl i
h Malaysia has wicl
1 several g
Ly
ship of trading

problem to a la
F "
caasmed, s ie extent insofar as the taxation of non-resj
steements provide that Malaysia wil] ‘l;i'mdent C
1l only ¢ i
ax

contracrin cou 5/ ent
g ntries If the Lﬂffy on a tfﬂde thr()ugh a pﬁ'l na
€ nen s
4

Malaysia (see Y15-050f).
on business operations within Malaysia — eg

- the taxpayecr carries
ing acts under a contract

n where contracts ate formed

Law:
aw: Income Tax (Exemption) (No 48) Order 1997
, locatio
acation where services are performed, and

112-110 Tax liability criteria

To attach liabilj
iabilit .
chiie it 4% Goreyd ¥ to a non-resident company in Malaysia, ir j
ng o - 3 3 1
Malaysia will § on a trade or business within Malays; AS e
not expose the non-resident to rax h ysia, trade
ere.

g )
ocation where goods pass.
e factors is present within Malaysia there can be no income

can become liable ro income tax. However, if one or more of
an imputation camn be made that a soutce of

lar income arising from it falls within the

4]
T va e abow

'(far. 1

fayeia that
exist, jointly or severally,
<rs in Malaysia and the particu

Trading wi ; .
g with Malaysia or within Malaysia
e Income Tax Act 1967 (ITA).

q CSt10r h [) i ¥y i aysm iy
L1 & g on i i M I W |
! he tfion w ethe[ 4 person is arryvi a d(le Wi[]l I a. i (9]

18 TO be de ldt‘d ﬂftef a review the elEVﬂ tfa ts (see [2*22() 5
C evie Of all }
C ( )

ia, profits may be taxed dis
of s 12(1) of the ITA w

tributively. This particular area is covered by the
hich state that the profits which accrue or are

from outside Malaysia are distinguished from the local profits of the Malaysia
and are not subject to tax. In matters such as these the true question is not
the profits concerned arise or are derived from a trade or business carried on
ia, bur racher, did the operations from which the profits arise or accrue cake

Malaysia?

necessarily the case that, if a ¢
a it will not be in any way affecte
y to tax in Malaysia t
The essential test is, is it carrying on any o
business) so as to give rise O
57 In Malaysia, che question of
ly a guide to what is the true
s, carried on wichin the

If all that a trader does j i

i oeise;:isany particular country is to solicit orders, he/sy,:

et o € or catry on histher trade in thar countr , ':’/a

g g 4. Tf:xermse of his/her trade inrthe councr Z 3

seeking or canva;sing of OS d*‘lsfh_er 8oods (Grainger and Son v Gozzzhv\; :hﬁ

e Siar Iefrs; in Malaysia is not of itself evide} th Df h ¢
ysia. It, however, the non-resident extﬂndg his/f:e:::

accepting orders :
n Mala
ysia, he/she may be held to be tradingwithin Mal
> a
ompany is not carrying on a trade or business 10

d by the provisions of s 12(1). It is not an
hat a company should actually be

s hﬂ € ove y x P
] € cour Vv VEr the S C a Ot y 1 11 0SS le our 3
h ear. lnd cate h il 0 S 1t b
L 10108
}er( 6]

unwise to attem :

St To _

courmeg, The plalce " provuie an exhaustive definition of what is tradj

d 'Nere sales . tradin

when it is a merchahting b or contracts of sale are made is of 3

determining factor if g business thar is in quescion. It | great im
% CHor 4 3 2 IS n

Hnpattance (Bramm there are other CIFCUMStances preser ot, howi

one Tyre G Rubber Co Ltd v Lewellin) ¢ thar S

prerequisite of liabilit
on business in Malaysia.
ysia (which may only be part of its trade or
which accrues or is derived from those operation
or carrying on a business within Malaysia is on

on, namely, are operarions, which give rise to profit

Guidelines
tion?

fat constitutes “trading”

Two very ;
pertinent fa : ;
ctors which provide guidance when determin:
mining w
t be emphasised that the activities

erson 1 :
P N 15 carrying on a trade in Malaysia are:
which constitute the carrying on of a trade

not necessarily be confined to activities by way of a trade, commerce Of
acture, or for that matter activities relating to the exercise of a profession. They
onsist of rendering services to others. Thus, if non-resident companies house
ir technical scaff in Malaysia for providing services {or backup services) in Malaysia
activities of these personnel will constitute the catrying on of a trade by the non-

(1) whett it i
ner it is the j -
e alrrhal ;e' intention of the taxpayer to make a profic j
s . i
im/het to carry on trading activities herf 5 .
,an

(2) what i
1S the nature
i exrent a A
give ris ine ' nd ffequency of his/her activities | N
se to income. activities in Malaysia
|

12-110

12-110 &2
017 Com ;
merce Clearing House {Malaysia) 5d ysia Master Tax Guide 2017




Non-Residen =
i . ants and Special Cases

resident company ; .
.o ¥ 1n Malaysia, .
individuals and nor by they @ The fact that the tra

is not relevant.

Chapter

ding activici

forei . g VILIES Afe ) s 5.2 8 :
gn company with a fixed place of bumesf;’ 130 Trading activities in Malaysia

' . . Jent companies oF enterprises which intend to extend their activities to

Law: 53,12,
so in any of the following ways:

' can do

ough commercial representatives

esrablishing a branch

112-120 Carrying on business in Malaysia

n re £ p l9
l la 10N to f()L‘EIg[l LDI]lpallJES, S$2 ,)0([) ()f the C{?m (¥R} Zlﬂt 1965 (CA

that “carryin .
onab o
registration ogfﬁce ucslm?sé Iﬂf:ludes esrabhshing or using a shar
or administering, managing or otherwise d - . € transfer
caling wich .
a

s 5/ P trus ee
tuated 1r jv_[alﬁ Sia as a ent a. al repr entative bl

n ag nt, If'_'g J. pf.'fsnn 1 €5 3 W
servants or ﬂgel s or OthEIWISe ! (

by incorporating a subsidiary
i grantiﬂg patent licences to Malaysian enterprises, and

b rendering technical or other secvices to Malaysian enterprises.

COMMERCIAL REPRESENTATIVES

1150 Resitent representative

gn comtfanycan function in Malaysia through a resident representative without
to establish a place of business here. Activities through this means are not
whe to cartying on a business in Malaysia and the foreign company will not
be exposed to tax here (see 912-120). In such cases the representative is

ed to be carrying on an employment here.

O are very definite limitations to the operations the foreign company can carry on
1 i = %
For instance a representative cannot operate a

(b) holds meetings of its directors or shareh

S e & olders or carri
concerning its internal affairs; Hies on ot

(¢) maintaing any bank account:
"

its representative.
ruring organisation and pay staff and disburse funds received from his/her

val. Nor would the foreign company be able to consign stocks, materials,
nent, etc, to its representative for him/her to effect sales or enter into concraces
aysia in its name. If chis is done the company would be deemed to be carrying
 business in Malaysia. There is no danger, however, of a tax exposure if the
rative merely carries stocks of samples in order to deal with queries from

d -,
(d) effects any sale through an independent contractor:

{e) solicits :
‘ ) solicits or procures any order which becomes a bj

order is accepted outside Malaysia; ? nding contrace iy if
3 s o

(D creates evj
vide
‘ nce of any debt, or creates 4 charge 0 :
property; g€ on meyabie or imm
g and potential customers.
ally, representatives are located in Malaysia for information gathering and
ing purposes. So long as they confine themselves to such related accivicies there

xposure to Malaysian tax, Some of the more common activities carried out are:

(g) secu 5 i
‘ g res or collects any of its debrs or enforces iz

| securities relating to those debts: Ligats in regard to gy
# Tl

thirty-one days, bur not bein

| repeat :
ed fro . .
m time fo time; manufacturing surveys

(i) invests any of its funds or holds any property; or establishing contacts with suppliers and consumers
’ | furnishing the head office with marketing feasibility studies of various countries
in the region

providing after sales advice and back up information, and

generally acting as promotional and liaison contacts between the head office and

the manufaccurers/consumers in the region.

() impores g 0 m ursu o th 7 for
oods only te porarily p
: 1y pursuant to the ¢ .
o por € Caustome Act 1967 for
pjue P . of display, exhibition, demonstration or as trade sampl ‘
View 10 subsequent re-exportation withi h & W

12-160 Representative offices
gign corporations in the manufacturing and trading sector, and foreign insticutions

(the banking sector are allowed to set up representative offices in Malaysia to
otm cercain activities for their head offices/principal/foreign interests. The secting

912-160

Law: 5330 of the Companies Act 1965.

n2-120
I e —
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b { jal Cases
NOH-Residem anc Specia

up of represenrative offi
approval of the Mipjs;
sector, the approva] of

ces in the Mmanufacturing
ry of Internatiopa] Trade and
Bank Negara is required,

Chapter
IONS

REPRESENTAT

and trading se, OTH ER

Industry, while

.. S - , they

Service o o functions. Firstly, as reglﬂnzi_szfiiiirs and

™ ™w A - agents, di

};ities of aififiaced CIE’H}PE;“:;E tf the enterprise under |
“nnica.

they supply tec

Manufacturing and trading sector

A representative offi

1ce in the manufacturip
undertake the foﬂowing activities;
®

rform primaril
ordinate the acti
region. Secondly,

g and trading Sector jg o

Planning or coordinarion of business activities

@ gathering and anal
investmeny and busj

stance |
tly taken on a I
land Revenue Board (IRB) has r-ecensei—(vices to affiliated
- 5 r
g a'cling administrative/accounting
: ces provi
8]- Om

€ aee d to h a permanent CSiﬂl) Sh] ent or a )ase.]
ari d me ave p . .

ysis of information o
1ess opportunities jn Malay

source of raw materials, com

feasibiliry studj |
sia and the SUrrgy, ¢he region,

e P y O/’
n a de(.m(.-d toflt bﬂSlS (éenerﬂ.ll at 5 (7]
taxabl

n

3 . icensees b
ponents or other indusgrjg) ‘hnical services to licensee ] |
. the provision of tec inica Erovls rochududlispriees
research and prodyer development ryices extend to ia or where the provision of suc 2-110) may be
ot maff in Malaysia o ) ia label (see Y12-
sical <t ading within Malaysia
1 acuivity, a ftf

. -resident
. . etimes non
2 to tax will arise. Soml sriae
Ip tly an exposure @ ale” services on a s
i yM laysia to provide “after-s
] alay ;
jon staff in
tarion

1S CONSIACLE! 1 whe erv V()lve a L]:l /0 €
fg

i d d at re SuCh S 1ces 1n arge a d I th

con

EIGSIS. I

ax can arise.
in Malaysia, an exposure to tax
of spare parts

gional coordination centre for the COrporatjgy:
subsidiaries and agents, and

F res .
Sales assistance cent ide sales assistance centres |
‘ ional ramifications tend to i’P rovh entres is the supervision
ith internatio . ion of such ¢ i
wich internaci The main function ion. In addition
y 1on.
4 roﬁtdblﬁ- . h t Countl'y or reg r
asible and p _ d agents in tha e sale o
. : nd age where
distributors a . technicians
afforded to in some cases t expose
i and in neres do no

A nel advice ) : d that such ce
vide person d. It is considere o il on Tiee
I . i ncerned. g . : 1§ carrie
ted equipment 151:\;1 Sl P 88 B0 producnve acEVltY ices rendered here

] alay. - i the serv.

| enterprise 1tO effected ourside Malaysia a?dh B

= 1l sales are . ton of the bus '
WdEd' ?i d not necessary for the conclusio
bstantial an

AGENTS OF NON-RESIDENTS

Banking sector

A “foreion Institution” jg defi
g

i ies on avy b
outside Malaysia, which corresponds, or g similar ¢4 5 banking -
company business, merchant banking business, discount hotse busin,
broking business, building credit business, credit token bLSJness, d
finance business, factoring business and leasing business.

A representative office in
activities;

the banking secror 1S permissiie carry on the f

the supply of trade and other ¢

COnomic and financia] information on )
Overseas intereses end vice vorsy

% ? o
200 Who is an agent? is term includesany dndividuel,
2D . an “agent”, but generally, this: te < e 1 oo
ITA does not define an a%her ];ody of persons acting for or be deerned an ageat
ship, company or anybi;diﬂfy of a non-resident parent can
Thus, a Malaysian su

® assisting Malaysian exporters in fj

nding new markers through the s
their internationa) offices and zjre

Veria

® assisting foreign interests

. s . s o el d ent.
1 establishing joine venture companies in on-resident par

and

seeking Opportunities for jrg respective bank ¢

management apd syndication of forej

corporations, including identifying Mala
financing. )

205 Non-resident’s liability bovsia. s s Tiefshi carndss On;
. -

4 ' . hargeable to Malaysi rable o i itider s 3.
- pefS(?ﬂ lsf [inmfs;; dgnes, the income becomes 113': : a branch, trading
within Malaysia. If he/s a fixed place of business here, guld be assessable in
i c does oot 1ila‘ife through an agency and he/she wo

ons would normally

brovide and o participate
&0 currency loans to the Mal
ysian companieg which require

| .
| However, 5 fepresentative off;
|

ce is prohibited from conducting banking or any
form of business in Malaysia

gent's name (s 70(1)).

912-205
T12-160
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Non-Residents 3 :

onts and special Cases

e raxation agreements, an independent agent is not Chapter
blishment of a non-resident enterprise unless he/she has
me of che enterprise. The guidelines

Malaysian doubl

permanent esta

revoked at any ti i e
y time. 10 wry :
A person a ; g and | | © conclude contracts 1n the na
ppointed as an agent under g 68(1) may, withi the liability of non-residents who operate in a councry through agents
, 10 30 days of g, vy and Greno v Apthorpe where a taxpayer working through an

d in Paonime
gngland, who abtai
h customers,

the noric j
notice, object to the appointment and a

appointment. .
ned orders in England, and caused goods to enter

and through whose hands money passed, and through
de, was held to have been carrying on a trade in

ppeal to the Commissionerg

nglis

N
ormally, for purposes of the co]
| arrangements were ma

4 person as an agent if such per.
gelanonshlp with the taxpayer
elonging o or due to the taxp

lecti‘on.of tax, the Director General ;i
I501‘1 1s 10 some sort of a fidyciar OWIH
0 other words the agent shouldj{) \
Jonine - ayer presently or in che future g
rom 1 January 2012, wh I
: . 2 , Where the ive i
agent by thg Director General under s 68 ofrte}:lljerelsf[e'f\mme Vo

Whether trading in Malaysia

PESON appoinper ' ction of fact whether a non-resident person is trading
(see 7-0508 and §12-110). Where the agent or representative contracts for
formance of services in Malaysia and this is done with

epods or for the per
on behalfof the non-resident, a trade will be deemed to be carried on

f Malaysia. On the other hand, if an agent in Malaysia is
hase of goods in Malaysia or the soliciting of orders in .
e lacter will not be deemed to be trading

20
with Malaysia or within

e jurisdiction o
porely in the purc
%1, o behalf of the non-resident, th

Snfalaysia.

alone will no
'p’;oﬁts has been well establis
If of the non-resident is an imp

¢ constitute trading in Malaysia. The principle that selling is the
hed in case law. The agent’s capacity to contract
ortant decermining factor in such cases (see also

General and the repres
the representative,

Sect: .
: §ctxon 67(6) confers on the agent che rig
‘ his/her hands so much as from time to ti

non-resi i i
: resident, with concomitant indem
‘ Director General.

ht to rerain out of the moneys cg

me is sufficient to ‘
pay the tax cha:,;:xdi

aification for all payments chus $230 Contracts by non-residents |

en determining whether the
th others in .
e held to be

Made g
making by an agent can be of importance wh
is trading in a tax jurisdiction. Where an agent contracts wi
on behalf of and so as to bind his/het principals, the latter can b
in Malaysia through an agency. ‘
ing to buy or soliciting to sell in Malaysia is not by itself tantamount to ‘
ing a trade in Malaysia. The place where sales or contracts for sales are made,
r, can create tax implications. Further, even if all the sales or contracts of sales
de outside Malaysia the nature of the operations and the methods of dealing

be determining factors of whether a trade exists.

The agent is not ro be convicted or an
an i
y offence commiteed by the principal

Law: s 67, 67(4A), 68, 70(1).

v ﬁnc? imposed on him/hes i1 ‘conne
and in which the .

agent hac no part.

| 112-210 Independent agents

S( g £ .
me l.')f llf‘_' dIStl“ LUS] 111 feafules ()Fﬂ[l l[ldepeﬂdellt agent are
=4 a

® The principal cannot generall

instructions. Th i

Soem st ; lli;tlesr ij-r]ie to carry out the instructions according to hisll ; id d ; d Malaysi b f sal d

and how to do ir. A d ike a master who can tell hisfher servant hat. j a non-resident trader consigns goods to a Ma aysian agent by way of sales an

co that of mastes gnd ependent agenr would be in a somewhat simi : nt = to sell the g()_ods on certain terms regarding price and to account to
d servant., similar pi non-resident for a proportion of the proceeds of the sale, the non-resident may be

d to be trading within Malaysia. In this case the agent does not make contracts

® An independent
agent may somerti :
behalf of the principal. Y etimes be authorised to make contract le which bind his/her principal. In cthe UK, it was held that even where the
® Anagent is generally paid b in goods passes to the agent under a contract made outside the UK, the
pal may be held to be trading within the UK (Weis, Bibeller & Brovks Lid v

co 1881 :
¥ commission based on the resulr he/she is ex

to produce by his/her principal. )

r as it is possible, take steps to make all his/her

® Suchana
gent normall .
parcy for the use of L Z makes an arm's-length charge to any independent ¢ prudent non-resident should, as fa
Ser services and he/she is taxable in his/her E = ts outside Malaysia. Where a contract is made abroad and the substance of the
nd . . ; H
112-210 i fontract is performed abroad a non-resident cannot be said to be carrying on a
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nd Special Cases

i Z zernt
ipa ﬂot. 1C tio n the P] €SS Or Gﬂlfﬁ‘ﬁ'ﬂ
Pf. nc p 1, by Ei a o1

; ia? Or does
: - ent in Malaysiar
hat hefshe is appointing an ag the agent for the non-

Chapter
non,fesideﬂt

; nt
made 1t kr-‘g:;ti(m, hold himself/herself out as
B, by oot

: orders for
i indenting for supplies or does he/she also place

' ly inde : £ Of

e o holesaling activities: |
1 e 1 orders placed chrough him/her or b];y
eading commission on all orders placed by

: own reca.
' ent get 4 COMMISSION O
che a8

iding
et an overri

s hefshe g

or doe

1 ?
from W isdicti is covering?
ichin the jurisdiction he/she is

er from

ﬁ‘e y l
Mt hﬁ-ve e dll hU 1ty to conc
- ﬂge th C iR

incipal?
resident principal?

ude conrracts in Malaysia on behalf of

12-240 Director General’s t

: ales or
9 Brokevs wenih, B §
o oo S s s P i« somewhat different from that of an T’f’r business do not
o of 4 byoker is bg ket in the ordinary course of his/he
raried out by a bro
§ <ariis

N 7S g , y W1 in
esiden yayer or § er to at anger o (¢] a
d € € (0] d g Cﬂ.f]_'Yl] lg n traae h
ﬁ , Tal-T S
th On-res! ” F ]

non-
i on behalf of
kers in Malaysia who transact busm;sia o ot
]

l?fo “; remuneration in the form _of bro tmniactmm‘ through a
o I”ECEI_V; ¢ person executes sales or carries out it B BT Hh |

e 4 7 S T ken as grou

s 4 NON-Lesl 2 l]. tSE‘lf be tak d
' i notin non-residents
: : sia, this wi T —
hroker 1n Malay i ’tax In other words, any bus%zes -

ia . i <

ident o MalﬁY-; kers will not expose the non-residen

: o

fide agents of

fona fide

i s
Non-residents trading through consignee

: liable to
nsignees are
® Are the goods sent to Malaysia on CIF or FOB terms? gh co

® Does the 4gent maintain a scock of merchandise in Mo,

5 1 10E
S alaySlﬂ thro
vities in M
Ty on acty
ts who car
non-resident, from whiclh he/she makes deliveries ip re-

i ffected by the MalaysTan
yy tbeY e froomdiia;/le;reoduced outside or inside
s ﬁomm those non-residents who trade
e re, gambier, sago flour or cloves
O\Qtside Malaysia (see 18-625).

n income tax on the pr
es. This extends to trfz r
Specific exemption is, howeve e,r ot
consignees in rubber, copt:a,_ PEPP . b
ndition chat these commodities are p

his/her Malaysian agent.

® What is the degree of control b
pricing, sales, etc?

£280 Double taxation agreements

“permanent
- concept of a “p
i reements provide for che P e ME 4 BEGH
ia’s double raxation ag ements provide |
g oo (sce Y15-250). Generally, the agreem b Miluysia, Wil 56k e
shment” (see = : ed reement wi . §
; ‘ acted an ag -e of business, ie a
] ch has contrac lace o s
b Sth'Whl' Malaysia unless he/she has a ?Xlad E?Jn resident, whether a
to be trading in . - view of the non- . -
i ablishment, here. From the point of o payable in Malaysia if
i id 1 it is immaterial if taxes are pai
iny or an individual, 1

g double
sequence of a

its in the home country as a conseq isting
be offset by way of credits in t different tax bases existing

of collecting all the rax to

® Does the non-resident trade in Malaysia through a consignee?

T12-250 Regular agency

Whether or not a regular agency exists ig a question of fact g
important factors thar £0 to

determine this are:
® Does the agent act for only one principal or several principals?
® Does the agent act as 2 sole agent for the non-resident person?

® Is the agent’s appointment ¢
cover the whole of Malaysia?

of the
n agreement. [n practice, however, becauf)e'cctive
0 < bie
countries, each country pursues Bh;o ;f)]
it is legally encitled (see further §15- -

onfined to a specific area in Malaysia or

112-280
9112-240
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and Special Cases

Nl'.|l1--Re_sidel_“:8 1

g the assessable income and the rate of income tax remains Ehaptin
h and subsidiary. In the case of joint ventures, the

is an incorporated/equity of

. For an incorporated joint

lied whereas contractual joint

1 on- S 1 S 1()“(](:‘ services Uk
()ftﬂ non l:(fSIdE.'nt dle ’d.gEIPtS

p
E'Xp()rtels ﬂ.]ld I[ﬁllllidctu[ers. ]he L(JIIIIIIIS‘;IO“S Pﬁol
thelf services are nor CDHSIdfrﬁd to be taxable

at the location where the g

: -Qmputin
h the branc
in whether the joint venture

non_equity/concractual joint venture

o companies are app

for tax purposes and taxed as such (see 94-400).

tside Malays;, for g

d ro such non—.res' 1

here on the .gr
) .

ervices are perfor rules relevant ©

ated a8 partﬂershj ps

Malaysja,
OYALTIES, TECHNICAL ADVICE AND SERVICES

FOREIGN BR |
ANCH OR SUBSIDIARY OR JoINT ygn
112-300 Choice of media ;

A non-resident has the

patent royalties

choice of conducting
design, trademark, copyright or similar property is in

A gf any patent,

A his/her Operations in Malg
® .
a branch  such property is registered here, the income derived therefrom by a non-
on is subject to Malaysian tax (see further 7-820).

the provision of technical services in Malaysia by a non-resident

® ;5
se : .
Parate Malaysian company, o
3
emed to derive from here.

® .
4 jont venture with 2 Mala

The form chosen can be lar

home ¢
ountry. If the h
0.
branch or a subsidiary ?:e ;Ourllctlry ebea e g foreign income, wh,
. ) shou k 5 C, w EEh; [
cases, foreign j make no differenc p cr
: ncome by way of ence which he/sh
will be disre y of profits or dividend she chg
garded by the h ends, or for thar
the home ome councry. Wh ; matter fop,
countr i 5 ere there is taxar ;
Y, either when it is earned or wl o o
€0 it iy remiees
Mty

considerarion h;
as to i
final choice is made be given to the laws of the home co
i uncry and DIE]
ys1

fvib's
subject of tax here as the income is de

redited to non-resident persons is 10%.
ontained in Malaysian double taxation

sian . o B

ysian business organisation o il &
or,

. ux applicable to royalties paid or ¢

ourse, subject to the provisions ¢
o5 (see 15-520) which provide for reduced rates or exemptions.

IV Vv Y m € n
ge lﬂﬂuenced b the taxation syste Of th
0

Technical services

chnical services. The first involves the provision of data
structions. In

wo basic kinds of te
designs, drawings, formulae and related manufacruring in

the foreign company merely sends technical documents prepared outside
2 to a Malaysian enterprise and charges a fee for supplying them. In addition
ove, there may be the facility, provided by the foreign company, to train
technicians in its factories and laboratories overseas. Although none of the
ivities are carried out in Malaysia the payments received by the foreign
will be deemed to be derived from Malaysia if these payments are borne
or indireccly by the Malaysian enterprise ot if the payments are deductible
income derived from or accruing in Malaysia (see §9-050ff).

Generally speak;
¥ speaking, most countries, eg the United Sta
ates, Japan aig B

foreign i
ncome and a .
R llow foreign losses although the ¢ s
sidered that where j¢ i exp gh the timing of o
ec

Pe.rioq of operations, a branch would b
1s justified a loca) subsidiary should takee t

25C m&y
Eed' that a jOSS WIJI bff 1NC 1“‘:Ed in
hf_' llght C]]OI c. < p 1
. C AS h CXPpec rat on

| M2-310 Tax considerations

‘ The following tax considarations would ap

choic idi
hoice of media for operating here:

sond type of services involve personnel where, in addition to the services stated

expertise is sent to Malaysia by the foreign company. In such cases tax

ties can arise. It is considered that visits to Malaysia by foreign pecsonnel
involve some activicies in Malaysia

® whether Malaysia ta ;
& heiber IOSSESan ¥es income which arises both in and outside Malaysj .
. curred in Malaysia wil] be allowed . ed with the provision of technical services
in the home country on-resident company. The Director General views such visits as clearly
ting “services rendered” in Malaysia. Where the non-resident company

® whecher divid
ends received .
here, would suffer furrheriaﬁzrfhy;izzm’ which are already subjected to} o :11 lu?"ti.si—m i:e, and for hibglhly sll\J;clialisjcd(sServ;ces ﬁhisﬂgeeoga;}; be substantial,
country " ole of this fee becomes taxable in Malaysia. (See turther J/-U62.

the treatm, T
ent of differe i
atidl nces in th

Budget 2017:
jon 15A is amended via Finance Act 2017 so that income derived by a non-resident under s

) and (i) will still be subjected to withholding tax even if the relevant services are not

¢ exchange rates between the two cou

the extent of foreign exchan

ge controls |
System, labour laws, and fing Is in the two councries generally
1

nce regulations in Malaysia. 7‘d_Ered in Malaysia.

12-330
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DOUBLE TAXATION

050 General

onal tax agreements provide an effective solution to the problems of double
Double taxation is primarily the result of connecting factors between the
laws of the two relevant countries. The factors could be:

the residence, domicile or nationalicy of cthe taxpayer
he income — this could be the real or deemed income, and

 the property — usually its location, its characcer and sometimes its source.
|
ents to eliminate double taxation may be contracted between States which

fferent levels of economic development of States with similar levels of
ment. Less developed countries have a different approach towards such
.n¢s from those of developed countries. For example, a less developed country’s
ncern is for maximum revenue and its concepes of income allocarion will differ
edly from those adopted by industrially advanced countries. It is not unusual,
fore, for less developed countries to insist that income arising from casual and
ntal activities of sales or executive personnel within their respective tax
iction is a subject of tax. Other developing countries go a step furcher and claim
at if production rakes place within their jurisdiction, income should be atcributable
) them notwithscanding chat all the sales are made outside that country. This, they

laysia Master Tax Guide 2017 915-050




Tax Treaties — pg

argue, is on the grounds that there can be no income withoue produc
are those countries which claim thar there can be no income v
consequently, although the goods are produced outside, if the sales ¢
their jurisdiction, income arises there. All these :

problems are resol
practicable, through double taxation agreements.

Generally, agreements between States with different levels of economje
give rise to a capital flow into the developing State and ap income
developed Srate. For example, agreements between Malaysia ang Ja
Malaysia and France give rise to this phenomenon. ;

Tax neutralisation is effected by systems of tax credics and EXemptiong
double taxation agreements. Complete neutrality is difficule o aohr
circumstances where the rax structures, tax rares and the rules for alloca
Contracting States are identical. To a large extent this neutrality is achj
agreement between Singapore and Malaysia. '

The primary consideration of all agreements is to promote the eliminagj
taxation. Other considerations, particularly with developing count
encourage the inflow of capital and to encourage the growth of trading 4
achieve the laccer considerations, fiscal incentives are given and tax

pa
sought by such counctries.

115-060 Definition of double taxation

Double taxation occurs where income derived by a person from a source is by
charge in more than one rax jurisdiction. Thus, where two countries o |
impose taxes on the same income in such a way that a taxpayer incurs a
burden than if he/she were subject to tax in one country only, double ¢

to have taken place. To relieve the taxpayer in such situations, bilaye
entered into by countries.

avatio)
! agreer

International juridical double taxation can arise where:

® a person is subject to tax on his/her worldwide “ncome or capical
Contracting States

® a person resident i@ one Contracting State derives income from, or owns

in, the other Contracting State and both States impose tax on that in
capital, and

® a person not resident in either Contracting State is caxed by both Co
States on income derived from, or capital owned in, one of the Contr
States, eg a person who has a permanent establishment in one Contracting
through which he/she derives income from the other Contracting State.

115-070  The principles of double taxation reljef

As a generalisation, a tax treaty does not of itself impose a liability to tax. Ra

regulates a liability which would have otherwise arisen as a result of domestic tax

of either or both of the Conrracting Stares.

915-060 © 2017 Commerce Clearing House (Malaysia) !
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e yaS1C IlIlClples Sllffouildﬂlg d Uble taxation a, reements:
hre P O g
[l

ion agreement is primarily one that proxfides relief in respect of
o b g~t'es of the two contracting countries concurrently impose
i b e iljases and incidence, with the result that a taxpayer incurs
hﬂVmi gﬁrflirr?ihan if he/she were subject to one tax jurisdiction.
jer @

oul

1 not form pact of
ecifically provided, a double taxation agreement does no p
S SPA . .
dﬁmescic law of the contracting countries.

7 b e P 0 Df
axation a, reement cann t 1mpose a tax in thﬁ ]LlIlSdlCt!()n O{ ne
0 1
(0 g
qou

i rovisions
councries if in that contracting country there are no p

feoncractins ax. In other words, only the domestic laws govern

¢ imnposition of suchat :
imposition of taxes on various types of income.

_‘5,

ax 1ncome which al rues or 18 d[‘_' Vﬁ(] h € or Wthh 15 YEIIllttEd
t CO h CC S Or Il er
s to

1d basis. Accordingly, resident compémlt_?sbcff
i i s income is liable

1 only be-faced with double taxation when their overseas lin b

E. . A 1 1 & ing, sea

11 siay Chis is essentially only in respect of insurance, ban hg:i,;h e

] AvEiae .

b yﬁ‘o “laim relief under the double taxation agreements W

N o be satisfied:

seek Chapter

oes DOC fAX income on a wor

=ty

i

——

Fp

tkings. _ itions have t
-ed. the following conditions hav
dhe claimant must be a resident of Malaysia » N
- i j i ; for example
. come must be such that it is a subject of tax in Malaysl{a),1 e ir:

1nco sub i for
ital cains made in overseas Cerritories need not be . t;xa_ focome 0
; . b eive
E 'gif the recipient is not a dealer in the subject which giv
alaysia
ins | .
1 aysia, an
:ncome must be remicted or deemed to be remitted into Malay
the -
l i i Unery.
wax has been paid or is payable on the income 1n the foreign country f
. iness o
only to resident persons who carry on @ busin

fld-income scope” applies insurance. The question of

air transport or a business of banking ot insucance, The
i eir case.
ces of income into Malaysia does not therefore arise in t

¢ 54(2), 60B.
: TAX TREATIES AND DOMESTIC LAW

¥ 3 5 : .
Featy iS desié)ned ﬁ.nd iﬂtﬁndtd to lee[g{:‘ [r(]m dO[IlESth laW, the intent bel[lg
g& the dOmeStiC lﬂ.W on both Sides. If Ehi.‘; iS not d(nle t}le[e W()'Uld Il‘ot bt' ﬂ.[ly
& %
fﬂ[ d treaty It ig therefo[e, imp()l tant tll-"lt thlS fa.ct be kept n Inlﬂd .W]ﬂe[l
. 2 Sy o
y [ Y negot l‘ﬂ. Ors delihetﬂ.tel agfee to (_] lﬂ.ﬂge dOIIIEStIC IEI.W
i é g )
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carly under e in i i isticated
. | i lief or credit pattern adopted in 1ts agreements 1s a soph
| 1 . ‘ learl Sto aysian rell

n O ati €m tion Of ‘
( f 1effit01 la.l t‘axati()ﬂ (ﬂ.S Opposed T glObal taxdtl()n) and X : p
i i i i tral iﬂ the sense that 1 at
ted 1into Mr HYSI . It 1§ neu
me HICSS remi a . .E I . . 1 : h (L(J( S nNot
11'1 the Othe Countﬁy,s tax POIICIES. ThlS pﬂtterﬂ 1§ as ldﬂﬂl- as .a tax SyS. o
Yy y ¢ y S ne
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® A tax treaty is one that primaril

y provides relief whee tax i ;
same income by the domestic law

s in the Contracting States,
® A rax treaty does not form

part of the domestic tax laws of ¢
States,

jvities.
® A tax treaty cannor impose a tax if the domestic rax laws of a ¢
do not provide for the imposition of the tax. That s tq say, o
71 M
tax laws can impose taxes on different types of income,
See also 15-070. &

115-120 Necessary characteristics of a tax treaty

The four necessary characteristics of a tax treaty are: jve DTAs

(I) It must be in writing

N . ® Japan
) ) Albania
Since tax treaties affect not only the rights of the sovereign States o ® Jordan
into them but also the righes and obligations of the individual subj ] o} ® Kazakhstan
States, the terms of the treaty must be capable of publication for ¢ ;_;,s‘L‘tua o Ko
benefit of individual subjects. However, under internarional law, ¢ %ustrla o Bisemi
oral. Under the United Nations Charter, it is NECessary to regiseer ain K )
Secretary-General all treaties entered into by members of that org ; adesh ¢ Kyrgyz
oral treaty would not qualify under the provision of the Charter, Jgium ® Laos
(2) It must be an agreement berween entities with national statug nia and Herzegovina o Lebanolil
) ' ' ® Luxembour
This is because only sovereign States have the pbowers to enter 1, ul s
treaties with other States. The status of colonial territories i £hat ‘Canada i, ta_ .
rely upon their protecting power to negotiate on their behal€ bl ® Mauridus
(3) It must be governed by international law China ® Mangolia
B ) 5. N ® Morocco
This is important because only under the framewerk. 5t international law Croatia o
difficulties and disagreements be resolved. Czech Republic l Myanr;]ar
e ibia
(4) It must create a legal obligation upon the respective Contracting St Denmark iaﬂ; s
® etherlands
A treaty must igtend to create a legal obligation. That is to say, once Egypt o New Teand
been signed the States agree to observe the provisions of the treaty. Fiji
X @
ar | Finland Nor'way
MALAYSIAN DOUBLE TAXATION AGREEMENTS . ® Pakistan _
1 q , ® Papua New Guinea
| German
§15-150  Development of Malaysian treaties | Hong Kong ¢ Phlth; e
h ] ® Polan
The development of international trade and induscrialisation is emphasised ! Hungary
number of treaties entered into by Malaysia. Section 132 empowers the Mi % India o iumas )
Finance to make provisions, by Order (done by notification in the Government ¢ B i ® Romania
for the granting of relief in respect of double taxation. Such an Order spi - ® Russia
country with which an agreement has been reached and provides for the pre [ Ireland ® San Marino
mitigation of double taxation and the rendering of reciprocal assistance g ® Saudi Arabia
administration and collection of taxes.

) Traly

o ] on
has the power under s 154 to make rules which nrer alia, Fm.lch

. . i i inister to

e n. The Budget 2016 proposals include one empowering t%le M ni e

O ’ . . . . o a

1 for implementing or facilitating mutual administrative assis

g i i 4

October 2016 (per Inland Revenue Board's (IRB’s) website viewed on 4
a _ '

017), the scatus of Malaysian DTAs is as follows:

115-120
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® Seychelles

® Singapore

® Souch Africa
® Spain

® SiiLanka

® Sudan

® Sweden

® Switzerland
® Syria

® Thailand

Taiwan
Taiwan Economic and Cultural Office

PU (A) 201 (1998)
PU (A) 202(1998)

Gazetted DTAs (not yet entered into force)

®  Belgium (Protocol)

®  Indonesia (EOI Protacol)

®  Kuwait (FOI Protocol)

®  New Zealand (EO| Protocol)
L] Poland 20114

e Senegal

®  Seychelles (EOI Protocol)

® Slovak Republic

®  Turkey (EO| Protocol)

Concluded DTAs

® Oman

@ Yemen

® Canada (New Agreement)
e South Korea

® Ukraine

®  Denmark (New Agreement)
® Barbados

® Fiji

e Belarus

915-150 © 2017 Commerce Clearing House (Malaysia) Sdn Bhd
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® Turkey

. Turkl'ﬁenistan

® United Arah Emirareg

® TUhnired Kingdom

® TUniced States of Amey
® Uzbekistan

® Venezuela

® Vietnam

® Zlm bﬂ.bWe

24 May 2010
19 July 2012
26 Augist 2070

8 September 2075

3 j':ne 2014
“5 May 2010
26 August 2010

30 October 2015

21 April 2010

13 April 2000
28 August 2006
12 January 2010
13 January 2011
18 October 2012

13 December 2012

8 February 2013

11 December 2014

13 March 2015

” __pouble Taxation Relief

der negotiation

ijan
i

rus
ad (New Agreement)

ay (New Agreement)

gal
sia (New Agreement)

Chapter

Tunisia
guay
China (New /greement)

Nepal
o TIEA

& Bermuda (TIEA)

2
Q

3 ‘The Bahamas
Guernsey

Liberia

28 December 2012

& under negotiation

ree; www.hasil.gov.my.

fher developments of treaties e et
i i e Wi

1 [ i dividends being fully app ical from

- Slrfle_tlfir' taxzs::lui?no longer feature in the question of double taxation

y 2014, such inco

it would not be liable to tax in Malaysia.

tdted bel W, dlly e C11C O dvt 0 WO le tﬁflf.‘(:[ th P
fel— € d dC dS U ¢ position
rﬂlﬂ summaries s ow,

. up till 31 December 2013,

\ustralia o
i i : tted on 21

| to the agreement with Australia which was gaée S
. i i aj
e me:{')fci(;cl on 27 June 2000. Malaysian tax will not Ae Stiﬁian o
B ices) to an Austre

1 including consultancy servi ; il
r services (including : : i,

mel-lth © ices are rendered in Malaysia and continued for p
ss the services

2 I h = ng i nanent
01 W 10 1 mn 4 pef
d th\ls fesultl & i ;
i 1 y 12 month peﬂ 5 ;
s 1 hln an
i h L in Malﬂysiﬂ. In the abseﬂce Of a pefmaneﬂt eStﬂbllSllﬂlE[lt, Wlt]JhOld-ULg
'115 men v

under s 109B of the Act will not be applicable.

" q15-150
falaysia Master Tax Guide 2017




911

Tax Treaties — pg, s — Double Taxation Relief

ble T

A s'econc] Protocol amending the agreement becween Malaysi i
avoidance of double taxation as amended by the firsc Protog:]la e
gazetted on 29 May 2003 under the Double Taxation Relie?n .
Australia) Order 2003 and ratified on 25 June 2003. The ag L
the second Protocol is effective in Malaysia from 1 Ja-nuary 20&,0[;&11(::11 -

. perween Malaysia and Brunei has been gazetted by the Double Taxation
R Government of His Majesty the Sultan and Yang Di-Pertuan of Brunei
'-) Order 2010. The DTA entered into force on 17 June 2010. Tt is effective
of assessment beginning on or after 1 January 2011 in respect of income
jthholding tax, and beginning on or after 1 January 2012 in respect of

” The thir.c] Protocol to the income tax treaty of 20 August 1980 (
two earlier Protocols) that relates (o the exchange of informationas ;
February 2010, and it entered into force on 8 Auguse 2011, "4

‘7 income tax.

nholding tax rates will be as follows:

Bahrain - dends — 10%

17 ltiCS — 10%

The Double Taxation Relief (The Government of the Kingdom "
rest — 10%

(Amegdment) Order 2011 is a Protocol to the tax treaty berw,

| .Bahram.which has inserted a new Art 27A (Exchange of Inform e'en -
mternan’oual commitments. The Protocol shall enter into force O:Uflﬂ)

| contracting states through diplomatic channels notify the other of [tk;e
.the proc.edures required by their laws for the bringing into force of tl‘us

its provisions shall have effect 30 days after the date of the later notiﬁcanjl,;

“ochnical fees — 10%. Chapter

o DTA(with Croatia provides for a reduced rate of 10% for interest.

a) k

\ i ] lon 13
wtocol to amend che DTA berween Malaysia and Denmark was gazetted on 1
4, although it is awaicing ratification. The definition of “royalties” now
payments received in consideration for “the rendering of any services or

of a technical, managerial or consultancy nature”.

| The amending Protocol entered into force on 20 Feb :
' from 21 March 2012. ebruary 2012 and gepe

Belgium

Belgium and Malaysia have signed an amending Protocol to the tax
October 1973 on 18 December 2009. The Protocol amends the withhﬁidmg ‘

as follows:
tax treaty between Malaysia and Germany was signed on 23 February 2010

tered into force on 21 December 2010. The new treaty is effective from 1
2011 for income tax and 1 January 2012 for petroleum income tax. The new
has replaced the old treaty of 8 April 1977. The withholding tax rates

¢ the new treacy are as follows:

® Dividends — 10%
® Royalcies — 10%

® Interest — 10%

Technical fees — 109 .
Dividends — 15%

Royalties — 7%

| Incerest — 10%

| Technical fees — 7%.

1d be noted that the provisions of the earlier tax treaty did not allow Malaysia
pose any withholding tax on technical fees. The new treaty has obviously
nged this posicion but allows for a lower withholding tax rate than the domestic

10%. Likewise, the withholding tax rate for royalties is also reduced. A furcher
ant macter is the exclusion of Labuan companies falling wichin the scope of the

ATA from enjoying the treaty benefirs.

Bermuda

-
The Exchange ‘of Information (The Government of Bermuda) Order 2012
arrangements for exchanging information that is foreseeably relevant in n
Malaysian tax and Bermudian rax.

Tl1e OECD has categorised Malaysia as a nation that has substantiall
internationally agreed tax standards for the exchange of information (ie My
been moved into the OECD'’s “white list” from the previous "greyrlist"‘"
reclassification was due to the fact that Malaysia has signed tax creaties/Pro
enhance some of the existing treaties by adopting the exchange of i
standards which the OECD has encouraged jurisdictions to adopt
recently signed Protocols in respect of the DTAs with Australia B;ahraln
Ireland, Belgium, Kuwait, the Netherlands, Seychelles, Japan Turk,e and th
Kingdom. , , g

een reported thar negotiations are under way for an exchange of information

nent becween Guernsey and Malaysia.
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