Preface

International arbitration has been an important tool for international trade. In the
eighteenth century, the principles of lex mercatoria became part of the common law in
the United Kingdom. Lord Mansfield was a great advocate of mercantile law and felt
that mercantile {ustice and arbitration went hand in hand. Trade today continues to be
as important-ana as powerful a force as it ever has been and international arbitration
is there te serve and promote international trade.

Iiornational arbitration is a developing system which has been embraced
around the world. Qur work together has provided an ideal opportunity to review and
discuss the current status of both international and domestic arbitration in China, and
1o set out some of the details that are not readily available to international practitioners
outside China.

By necessity, this textbook can only provide a snapshot of the position. However,
it is also a valuable tool for those both in China and abroad who are looking to expand
their knowledge of this dispute resolution mechanism and to better appreciate the road
that must be travelled in order to ensure consistency, reliability and understanding of
the system and its implications by all relevant parties.

We have set out comparisons and distinctions between Chinese arbitral practice
and the approach taken in international arbitration so as to enable a constructive and
comparative review by readers. We also hope that Chinese practitioners in particular
will appreciate the insight into both substantive issues and also the opportunity to gain
a beiter understanding of the terminology commonly used internationally to discuss
and debate the founding principles of arbitration.

We must thank, of course, Kluwer (and in particular Eleanor Taylor) for their
support of the book, and Huang Xingyu, Wu Fan, Xie Chenxi, Zhang Xin, Markus Esly,
Robert Blackett and Ryan Deane as well as Adam Kirby for being an outstanding and
supportive team during the production of this manual. Our thanks go, too, to Mr Yu
Jianlong from CIETAC, and Madame Wang Hongsong and Dr Chen Fuyong from BAC.
We are grateful.
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CHAPTER 2

The Arbitration Law, Relevant Judicial
Interpretations and International Treaties

2.1 THE ARSITRATION LAW AND AMENDMENTS
2.1.1.° Arbitration Laws in the Broad and Narrow Sense

Ahitration laws are enacted by the state to regulate arbitration proceedings, arbitral
\nstitutions, arbitral tribunals and the parties to arbitrations themselves. Arbitration
laws can be given either a broad or a narrow definition. In a narrow sense, they
encompass binding laws that apply to all types of arbitration proceedings enacted by
the State’s principal legislative body. Looked at more breadly, they may be taken to
include other regulations, statutory instruments or norms that have an effect on the
conduct of arbitration proceedings in a given jurisdiction.

In the narrow sense, Chinese law governing arbitration proceedings is set out in
the Arbitration Law of the People’s Republic of China, passed during the ninth session
of the Eighth Standing Committee of the National People’s Congress on 31 August
1994. Looking beyond that key statute, Chinese arbitration laws could also be said to
include: (a) specific laws applying to arbitrations in disputes over rural land' and
labour issues,? (b) relevant provisions in other laws such as the Civil Procedure Law
and the Contract Law, (c) relevant provisions in multilateral or bilateral treaties
concluded or acceded to by China such as the New York Convention, (d) relevant
judicial interpretations, and (e) the charters and rules of arbitration of arbitral
institutions.

1. Law of the People’s Republic of China on Mediation and Arbitration of Disputes Concerning the
Operation of Contracts for Rural Land, enacted in 2009.

2. Law of the People’s Republic of China on Mediation and Arbitration in Labor Disputes, enacted
in 2007.
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We briefly introduced the Arbitration Law in Chapter 1 section 1.1.2. The
purpose of the Arbitration Law, as stated in Article 1, is to:

... ensure impartial and prompt arbitration of commercial disputes, to protect the
legitimate rights and interests of the parties and to safeguard the positive devel-
opment of the socialist market economy.

In this chapter, we explore the scope, fundamental principles and mechanisms
set out in the Arbitration Law further.

2.1.2 The Scope of the Arbitration Law

The Arbitration Law only applies to such matters that fall within its scope. In effect, the
scope of the Arbitration Law also delineates what types of disputes are capable of being
referred to arbitration under Chinese law. The subject matter of a dispute must be
‘arbitrable’, and be within the scope of the Arbitration Law. Article 2 of the Arbitration
Law states that:

Contractual disputes and disputes over other rights and interests in property
between citizens, legal persons and other organisations that are equal subjects
may be arbitrated.

Article 3 expressly excludes certain types of disputes from arbitration:

The following disputes may not be arbitrated: (a) matrimonial disputes, adoption,
guardianship, child support and maintenance, and inheritance; (b) administrative
disputes falling within the jurisdiction of administrative organs.

Furthermore, Article 77 provides that:

Regulations concerning arbitration of labor disputes and disputes over contractual
eperation of rural land within the agricultural collective economic organisations
shall be established separately.’

Pursuant to these provisions, the scope of the Arbitration Law is as{allows:

2.1.2.1 The Parties @

Article 2 of the Arbitration Law permits citizens, legal persons and other organisations,
regardless of their nationality or place of incorporation, to submit disputes to Chinese
arbitral institutions - always provided that the type of dispute is also within the scope
of the Arbitration Law.

The requirement in Article 2 that the dispute must be between ‘citizens, legal
persons and other organisations that are equal subjects’ is potentially misleading. The
intention is not to require there to have been equality of bargaining power between the

3. Specialized laws respectively enacted in 2007 and 2009.
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parties to an arbitration agreement, or to exclude from arbitration all disputes between
private parties and public bodies.

A dispute between a private party and a public body will still be arbitrable
provided that the claim does not depend upon the special status of one party as a public
body. In other words, it must be a dispute which could also have arisen between
private parties. In such a case, the private party and the public body will be ‘equal
subjects’. Hence, a dispute under a procurement or construction contract may be
arbitrated, even if the purchaser / employer happens to be a government entity.*

For all practical purposes, the ‘equal subjects’ requirement in Article 2 and the
exclusion of ‘administrative disputes’ in Article 3 are probably equivalent.

2.1.2.2  The Subject Matter of the Dispute

Under Article 2 of the Arbitration Law, coniractual disputes and disputes cver other
rights and interests in property are arbitrable. Disputes over rights and interests in
property for this purpose go beyond questions of title or a right to make use of the
property, and inciude claims relating to damage ta, or the quality of, the relevant
property. For instance, the commission of a tortious act that damages property would
give rise to a dispute that is capable of being referred to arbitration. Other disputes that
are arbittaple under this heading would include patent, copyright or trademark
infringements, or claims under consumer protection legislation.”

Article 3 of the Arbitration Law expressly excludes certain categories of disputes
‘rom arbitration:

(a) Matrimonial disputes, adoption, guardianship, child support and mainte-
nance, and probate or other disputes relating to inheritance. Although these
disputes are civil in nature and can concern rights and interests in property,
these matters are too closely linked to questions of status and legal respon-
sibility, where the parties are not able to freely alter the relationship in
question or dispose of any rights and obligations. For that reason, Chinese

4. In practice government procurement and construction contracts in mainland China rarely provide
for disputes to be resolved by way of arbitration (the position differs in Hong Kong, where the
government's standard form provides for Hong Kong International Arbitration Centre (HKIAC)
arbitration). There are some signs of a more favourable attitude towards the use of arbitration for
government procurement contracts in mainland China. For instance, The China Democratiq
League, one of the eight legally recognised political parties other than the Communist Party of
China in the PRC, proposed the use of arbitration as a dispute resolution method under
government procurement mechanisms at the Chinese People’s Political Consultative Conference
meeting in 2010. See http://news.xinhuanet.com/politics/2010-03/08/content_13124596.htm,
accessed on 21 March 2014,

5. A consumer injured by a defective product may either base their claim on the Contract Law
(claiming breach of warranty), or on the Tort Liability Law and Law on the Protection of
Consumer’s Rights and Interests. Claims on either basis are arbitrable. Note that Chinese law does
not allow a claimant to simultaneously claim on tortious and contractual grounds for the same
incident.
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law has reserved these disputes to be dealt with only under the jurisdiction
of the people’s courts.

(b) Administrative disputes falling within the jurisdiction of administrative
organs. Unlike civil and commercial disputes, administrative disputes may
not be arbitrated under Chinese law. Jurisdiction over administrative mat-
ters vests only in the relevant administrative organ (by taking the relevant
decision or applying policy) and the people’s courts, which have been
empowered to review administrative and governmental actions, always
within the applicable legislative framework for such reviews. As non-
governmental organisations, arbitration commissions are not deemed com-
petent under Chinese law to determine administrative disputes on behalf of
the State.

(c) Labour disputes or disputes relating to the contractual operation of rural land
within the context of agricultural collectives are governed by specific legis-
lation aimed at only these categories of disputes, which is beyond the scope
of this chapter. The Arbitration Law does not apply to any such disputes.

2.1.2.3 The Effective Date

Article 80 of the Arbitration Law provides for it to take effect on 1 September 1995. The
Arbitration Law has retrospective effect, in the sense that it applies to arbitration
agreements entered into before that date in the same way that it applies to arbitration
agreements entered into after that date. The implementation of the law was mainly
achieved through reform of the arbitral institutions. Many ‘local” arbitral institutions
were abolished and others were reorganised, pursuant to Article 79 which provides
that:

Arbitration institutions established prior to the implernentation of this Law in the
municipalities directly under the Central Government, in the cities that are the tects
of the people’s governments of provinces or autonomous regions and in other ciiies
divided inito districts shall be reorganized in accordance with this Law. Those of
such arbitration institutions that have not been reorganized shall terminale apon
the end of one year from the date of the implementation of this Law. Other
arbitration institutions established prior to the implementation of this Law that do
not comply with the provisions of this Law shall terminate on the date of the
implementation of this Law.

2.1.2.4 Territorial Scope
All arbitration proceedings conducted under the auspices of an arbitral institution

established in China, but excluding Hong Kong, Macau and Taiwan, will be subject to
the Arbitration Law.
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2.1.3 The Fundamental Principles of the Arbitration Law

It is possible to identify a number of fundamental principles that run through all of the
provisions of the Arbitration Law, and which apply to the entire arbitral process and all
parties involved (be it arbitral institutions, tribunals or arbitration users). These
pr‘mciples can be said to represent the nature or core of the Arbitration Law. We
identify three such fundamental principles below: free will (or party autonomy), due
process ensuring that there is fair, fact and law-based decision-making and arbitral
independence.

2.1.3.1 Free Will (Party Autonomy)

Article 4 of the Arbitration Law provides that:

The parties’ submission to arbitration to resolve their dispute shall be on the basis
of both parties’ free will and an arbitration agreement reached between them. If a
party applies~for arbitration in the absence of an arbitration agreement, the
arbitration ~ommission shall not accept the case.

Article 6 continues by stating that “The arbitration commission shall be selected by
the partics shrough agreement’.

treeqom for the parties extends beyond choosing arbitration as a dispute
recsyation mechanism, and appointing the arbitration commission of their choice.
Unider the rules of many of the major Chinese arbitration commissions, the parties are
also free to exert control over the identity or composition of their arbitral tribunal. They
are also free to settle their disputes by agreement without the tribunal making an
award, or can choose to have a mediation during the proceedings. The parties are also
generally able to elect whether hearings before the tribunal should be in private. The
autonomy of the parties is reflected in many aspects of the Arbitration Law, which
gives the parties’ considerable choice as regards the form that their arbitral proceedings
will take. Nonetheless, as discussed further below, there are still areas where the
Arbitration Law could do more to respect party autonomy.

2.1.3.2 Reliance on Facts

It is a fundamental principle underlying all judicial practice in China that the facts in
any dispute should be duly established by evidence, and that decisions should be made
by applying legal principles to those facts. Arbitration, as a quasi-judicial process, is no
different. Article 7 of the Arbitration Law provides that, ‘In arbitration, disputes shall
be resolved on the basis of facts, in compliance with the law and in an equitable and
reasonable manner’. Article 7 codifies the principle of reliance on facts, that tribunals
should disregard their subjective views or opinions, and instead decide all disputes
referred to them objectively, on the basis of the law and the evidence before them,
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having regard to the applicable procedural rules and in a manner that is fair and
reasonable.

Non-compliance with this principle could lead to the setting aside of a domestic
arbitral award. Article 58 of the Arbitration Law provides that:

A party may apply for setting aside an arbitration award to the intermediate
people’s court in the place where the arbitration commission is located, if it can
produce evidence which proves that the award was made in one of the following
circumstances: ... (4) The evidence on which the award is based was forged; (5)
The opposing party has withheld evidence which was sufficiently material to affect
the fairness of the award.

2.1.3.3 Arbitral Independence

Article 8 of the Arbitration Law sets forth that:

Arbitration shall be carried out independently according to law and shall be free
from interference of administrative organs, social organisations or individuals.

Article 14 states:

Arbitration commissions shall be independent from administrative organs and
there shall be no relationship involving an element of control between arbitration
commissions and administrative organs. There shall also be [no such relationship]
between arbitration commissions.

As a quasi-judicial institution, each arbitration commission should operate
independently from any administrative organs of the state or any other arbitration
commissions. Provided that the arbitration commission exercises its power within the
legal limits, there should be no interference by any other party in its affairs, subject
only to the supervisory jurisdiction of the people’s courts.

2.1.4 Basic Mechanisms of the Arbitration Law

By a basic mechanism of the Arbitration Law, we refer to an importaiit procedural rule
or a rule of conduct that serves a fundamental function within the arbitral process, and
will be in play in any particular arbitration. The following basic mechanisms can be
identified throughout the provisions of the Arbitration Law: the exclusive nature of
arbitration, a private oral hearing before the tribunal, the withdrawal of arbitrators and
the finality of arbitral awards.

2.14.1 The Exclusive Nature of Arbitration

In China, arbitration and litigation are mutually exclusive, i.e., the parties may only
choose either one as the method by which to resolve their dispute. Atticle 5 of the
Arbitration Law provides that:
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[f the parties have concluded an arbitration agreement and one party commences
an action in a people’s court, the people’s court shall not accept the case, unless
the arbitration agreement is null and void.

Arbitration of course depends on the existence of an arbitration agreement
between the parties. It is only through that agreement that the parties can opt out of the
jurisdiction of the people’s court (or any other court) that would otherwise be
competent to decide the matter.

Article 26 further clarifies that:

If the parties have concluded an arbitration agreement and one party has com-
menced an action in a people’s court without declaring the existence of the
arbitration agreement and, after the people’s court has accepted the case, the other
party submits the arbitration agreement prior to the first hearing, the people’s
court shall dismiss the case unless the arbitration agreement is null and void. If,
prior to the first hearing, the other party has not raised an objection to the pleuplne’s
court’s acceptance of the case, he shall be deemed to have waived the arbitration
agreement and the people’s court shall continue to try the case.

The exclusive nature of arbitration is also evident in that, arbitration agreements
that purport t¢ allow the parties to choose either arbitration or litigation are deemed
invalid under-Chinese law.°

2.7.42 Private Oral Hearings

Article 39 of the Arbitration Law provides:

Arbitrations shall be conducted by means of oral hearings. If the parties agree to
arbitration without holding oral hearings, the arbitration tribunal may render an
arbitration award on the basis of the written application for arbitration, the
defence and other written materials.

Article 40 provides:

Arbitration proceedings shall be private. If the parties agree, an arbitration may be
conducted in public unless State secrets are involved.

Confidentiality, the default position under Chinese law, serves to distinguish
arbitration from court proceedings, and is often perceived as an advantage of arbitra-
tion compared to litigating a dispute in public, allowing commercially sensitive
information to be protected. The requirement for oral hearings is intended to provide
both parties with a sufficient opportunity to present their case, and respond to the case
made against them, before the tribunal. The fact that, by agreement, the parties can
dispense both with confidentiality and with oral hearings exemplifies the party
autonomy which is characteristic of arbitration.

6. Article 7 of the Interpretation of the Supreme People’s Court on Certain Issues Concerning the
Application of the “‘Arbitration Law of the Peaple’s Republic of China’ provides tha;, ‘Where rhg
parties agree that they may apply for arbitration before an arbitral institution or file a lawsiit
before the people’s court for a dispute, the arbitration agreement is invalid.’
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2.1.4.3 Withdrawal of Arbitrators

In judicial proceedings, judges with conflicts of interests should recuse themselves, so

as to avoid bias, or the appearance of bias. Similarly, arbitrators who come within the

prescribed circumstances in which a conflict is deemed to arise, or where their

impartiality or independence is compromised, should withdraw from the proceedings.
Article 34 of the Arbitration Law provides that:

In the circumstances set out below, the arbitrator must withdraw from his
appointment and the parties shall have a right to challenge the arbitrator:

(a) the arbitratoris a party to the arbitration, or a close relative of any party or any
party’s representative;

(b) the arbitrator has a personal interest in the dispute;

(c) the arbitrator has any other relationships with any party or its representative
which may affect the arbitrator’s impartiality; or

(d) the arbitrator met with any party or its representative in private, or accepted
from any party or its representative offers of entertainment or gifts.

An arbitrator may withdraw voluntarily, or may be subject to a challenge by a
party. Any challenge to an arbitrator should be submitted, orally or in writing, before
the first hearing before the tribunal. If a party only becomes aware of the matter, giving
rise to the challenge after the first hearing, the challenge may be raised prior to the
conclusion of the final hearing. The decision as to whether any arbitrator should
withdraw is generally made by the chairman of the arbitration commission. If the
chairman of the arbitration commission serves as an arbitrator in the relevant
proceedings, then the decision would be made collectively by the arbitration commis-
sion. If an arbitrator cannoet perform his duties, either because he has withdrawn or for
other reasons, a substitute will be appointed in accordance with the Arbitration Law,
The mechanism relating to the withdrawal or replacement of arbitrators is considercd
in more detail in Chapter 15 section 15.2.

2.1.4.4  Finality of Arbitral Awards

As soon as an award is rendered by, the arbitral tribunal, it takes effect’and becomes
binding on the parties. No party may commence proceedings before the people’s courts
in relation to the dispute that was referred to (and decided by) the tribunal, nor may
any party apply for further arbitration proceedings before an arbitration commission.
Article 9.1 of the Arbitration Law states that:

If a party applies for arbitration before an arbitration commission or commences
any action in a people’s court regarding the same dispute in which an arbitration
award has been made, the arbitration commission or the peaple’s court shall not
accept the case.

Articles 57 and 62, respectively, further state that ‘[t/he arbitration award shall be
legally effective as of the date on which it is made’; and that, ‘The parties are required to
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perform the arbitration award. If a party fails to perform the arbitr‘gtion award, thg other
party may apply to the people’s court for an order for enforcement in accordance Wzth the
relevant provisions of the Civil Procedure Law. The people’s court to which the
application has been made shall enforce the awgrd’. . ‘

This rule is not, however, without exception. Article 9.2 provides that:

If an arbitration award is set aside or enforcement of an award is .refu'sed by the
people’s court based on legal grounds, a party may apply fqr arbitration on the
basis of a new arbitration agreement reached between the parties, or commence an
action in the people’s court, regarding the same dispute.

The effect of this is that where an award has been set aside by the people’s court,
or where the award is not enforced, the underlying arbitration agreement is no longer
binding on the parties. Instead, they must take their dispute to the people’s court‘unless
a fresh agreement to arbitrate can be concluded. This can be contrasted with the
position in a number of other jurisdictions, where, following the setting aside of any
award the arbitration agreement remains valid and is not rendered void. Note,
however, that - notwithstanding the default position in Article 9.2 - the Arbitration
Law expressly pravides that the court may order an arbitral tribunal to re-arbitrate a
case when it(decins this approach preferable to setting aside the award (and so voiding
the arbitration agreement).”

215 Amendments to the Arbitration Law

The increase in the numbers of arbitral institutions, their caseload and the total
amounts in dispute in arbitration proceedings in China (as illustrated by the statistics
set out in Chapter 1) is in no small part due to the enactment of the Arbitration Law.
The statute has been implemented and followed both by tribunals and the people’s
court, and has contributed greatly to the develepment of arbitration in China. How-
ever, with the social and economic landscape changing and the Chinese legal system
(including arbitral practice) continuing to develop, a number of the provisions of the
Arbitration Law have proven inadequate.
For instance, the Arbitration Law:

(a) still insufficiently respects party autonomy, as is apparent from its limited
scope of application (see Chapter 2 section 2.1.2), the draconian, formalistic
requirements for valid arbitration agreements (see Chapter 3) and restric-
tions on the parties’ ability to choose their arbitrators (for instance, limita-
tions in the form of panel arbitrators);

7. See Article 61 of the Arbitration Law, ‘If, after accepting an application for setting aside an
arbitration award, the people's court considers that the case may be re-arbitrated by the arbitration
tribunal, it shall notify the tribunal that it shall re-arbitrate the case within a certain time limit and
shall rule to stay the setting-aside procedure. If the arbitration tribunal refuses to re-arbitrate the
case, the people’s court shall rule to resume the setting-aside procedure.”
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(b) lacks flexibility in procedures which often results in arbitration proceedings
being too similar to litigation, as is apparent from provisions relating to
evidence (for instance, Article 45 requires that all evidence shall be pre-
sented during the hearings and be examined by the parties which, if
interpreted literally, would make document-only arbitrations impossible®):

(c) does not permit arbitral tribunals to determine the validity of arbitration
agreements and jurisdictional issues;

(d) fails to effectively eliminate all links between the government and arbitration
commissions (for instance, while the Arbitration Law specifies that arbitra-
tion commissions should be independent, Article 10 requires them to be
established under the ‘coordination’ of the local governments); and

(e) provides for a system of judicial review of arbitral awards that is less than
clear.’

Having accepted that there is a gap to be filled between the Arbitration Law and
modern arbitral practice and principles, the Supreme Pecple’s Court has issued more
than thirty judicial interpretations and provided a large number of replies to lower
courts in arbitration-specific queries. The most important guidance issued by the
Supreme People’s Court is the Interpretation of the Supreme People’s Court on Certain
Issues Concerning the Application of the ‘Arbitration Law of the People’s Republic of
China’ (the Interpretation of the Arbitration Law) issued in 2006. Nonetheless, even
though judicial guidance and explanations have provided a patchwork of improve-
ments, they are insufficient to overcome or address the more deeply-rooted issues.

As early as 2006, the annual National Arbitration Conference promised to ‘give
priority to the development of arbitration, and promote the new venture of arbitration
wholeheartedly’. At this conference, the Office of Legal Affairs of the State Council set
out a number of initiatives for amendments to the Arbitration Law, towards a reform ot
the arbitration regime, stressing that: (a) a progressive yet prudent attitude vias
needed; (b) the focus should be on resolving matters that acted as bottlenecks iz the
arbitral process; and (c) international practices and experience could be drewn on,
always provided that China’s unique requirements and circumstances w=re taken into
account.

Following this conference, amendments to the Arbitration Law have been a
standing item on the legislative agenda, with government officials, practitioners and
academic commentators engaging in a wide-ranging and spirited debate as to precisely
what changes should be implemented. The most concrete proposals for change that
have emerged are centred on the following issues.

8. In reality, arbitration institutions interpret this Article 45 as only applicable to cases with oral
hearings and make their own rules about the examinaticn of evidence when it comes to
document-only arbitrations. See Article 42 of the CIETAC Rules 2015.

9. Ma Zhanjun, Amendment of the 1994 Arbitration Law and Reasoning, Arbitration Study, Vol. 8,
62-63, (China Law Press 2006); Song Lianbin, From Ideal to Provisions — Several Issues

Warranting Attention during the Amendrment of the Arbitration Law, Vol. 2 (Beijing Arbitration,
2004).
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2.1.5.1 The Nature of Arbitration Commissions

The Arbitration Law does not address the nature of arbitration commissions. The
Chinese legal community is divided into two schools of thought on this point: one
group of commentators and practitioners believes that arbitral commissions should be
considered ‘public institutions’, while others take the view that they are ‘social
organisations’.'® Looking at this distinction, it may be said that arbitration commis-
sions currently act much like public institutions, while they should aspire to be true
social organisations operating for the public good, but independently of any public or
government bodies. Overall, the Chinese legal community takes the view that regard-
less of how one describes the nature of arbitration commissions in Chinese jurispru-
dence, arbitral commissions should become more independent of government organs.
Defining arbitration commissions as ‘social organisations’ under an amendment to the
Arbitration Law would best serve that aim and accelerate the transition of these

institutions.
2.1.5.2 Institusional versus Ad Hoc Arbitration

As set ousin Chapter 1, Chinese law currently only permits institutional arbitration
proceedings before an arbitration commission, rendering arbitration agreements that
pres ide tor ad hoc proceedings invalid. That said, the New York Convention, which
Chira has acceded to, expressly recognises both types of arbitration and China did not
r1ake any reservation on this matter. In other words, China recognises the validity of
ad hoc arbitration held outside of China.

There is no clear consensus among the Chinese legal community as to whether
the Arbitration Law should be amended to permit ad hoc proceedings. Some practitio-
ners take the view that China should follow international practice and allow ad hoc
arbitration. The proponents of ad hoc arbitration argue that parties and tribunals now
have sufficient experience to ensure that the advantages and flexibility of this type of
arbitration are being realised. Ad hoc arbitrations have been a feature of international
commerce for some time now, and China should not be seen to remain out of step as
it is exposed more and more to globalisation and international trade.

Another school of thought, perhaps representing the mainstream view, nonethe-
less argue that it may be premature to permit ad hoc arbitration. They do agree that ad
hoc arbitration has its own advantages and can coexist with institutional arbitration,
but note that in practice, the conditions in which ad hoc arbitration would function best

10. Under Chinese law, public institutions or ‘= #{y’ tefer to organizations run by state organs or
other organizations using state-owned assets for the purpose of social and public interests and
conduct activities such as education, science and technology, culture, and public health, etc.
Social associations or #<E&' are defined as non-profit-seeking social organizations volun-
tarily composed of Chinese citizens that perform activities in accordance with the articles of
association for the realization of the common desires of the membership.

25




Sun Wei & Melanie Willems

do not yet exist in China. Ad hoc arbitration requires a sophisticated credit system to
ensure that payments under awards and on account of fees can be made between
private parties, routine and robust enforceability of arbitral awards as a matter of
course and a mature arbitration community that is able to provide sufficient experi-
enced arbitrators and counsel to meet demand. China has not quite reached the stage
where all these preconditions have been met, and may not therefore be ready for
permitting ad hoc arbitration at this point in time.

2.1.5.3 Requirements for an Arbitration Agreement to Be Valid

Article 16.2 of the Arbitration Law specifies that:

An arbitration agreement shall contain the following particulars: (1) an expression
of an intention to refer matters to arbitration; (2) the matters that are to be referred
to arbitration; and (3) a designated arbitration commission.

Article 18 further stresses that:

If an arbitration agreement contains no or only unclear provisions concerning the
matters to be referred to arbitration or as regards the arbitration commission, the
parties may reach a further, supplementary agreement. If no such further agree-
ment can be reached, the arbitration agreement shall be null and void.

These requirements are widely criticised by academic commentators and practi-
tioners alike as inconsistent with the fundamental principle of arbitration, respecting
the free will of the parties. In international arbitral practice, both conventions and the
arbitration laws of numerous jurisdictions provide that as long as an arbitration
agreement contains the expression of an intention by the parties to submit disputes
between them to arbitration, that agreement should be upheld. Draconian and
prescriptive rules requiring specific provisions on ‘matters to be referred to arbitratic:’
and a ‘designated arbitration commission’ may well have impeded the developrient of
arbitration in China.

The judicial branch has shown awareness of these difficulties, and lias-sought to
mitigate the effects of these provisions. Article 2 of the Interpretation ¢¢ the Arbitration
Law provides that: ®

If the parties concerned generally agree that the disputes arising from a contract
shall be submitted for arbitration, then all disputes arising from the conclusion,
validity, modification, assignment, performance, liability for breach, interpreta-
tion, or rescission of the contract may be deemed to be arbitrable matters.

Article 3 continues:

If the name of the arbitration institution agreed upon in an arbitration agreement
is not described in an accurate manner, but a specific arbitration institution can be
determined, then that specific arbitration institution shall be deemed to have been
designated.
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Article 4 further provides:

Where an arbitration agreement only refers to the arbitration rules that are to apply
to the dispute in issue, the parties shall be deemed not to have agreed any
arbitration institution, unless the parties have reached further agreement or the
arbitration institution can be identified by reference to the arbitration rules that the
parties have agreed.

These provisions relax the requirements for a valid arbitration agreement. There
is widespread agreement among the Chinese arbitration community that the Arbitra-
tion Law should be amended to incorporate similar modifications, so that fewer
arbitration agreements would be deemed invalid.

2.1.5.4 A Two-Track Regime for Judicial Review of Arbitration Proceedings

The arbitration laws of virtually every jurisdiction and international convention
governing arbitral awards recognise as a general principle that there is a need for the
State courts to subervise arbitration proceedings and to review arbitral awards. The
Chinese Arbitration Law differentiates between judicial review of domestic awards,
and of awar-s with a foreign element, putting in place two distinct frameworks under
which the people’s courts can exercise powers of review. There are also two different
methads of judicial review, as discussed further below. Consequently, the debate
conzorning the best approach to judicial review of arbitration revolves around two key
visues: (a) whether distinct judicial review mechanisms should apply to domestic
arbitral awards and awards with foreign elements, and (b) whether the setting aside of
awards and a refusal to enforce an award should coexist as separate methods of judicial
TEeView.

Pursuant to the Arbitration Law, the Chinese courts may only review procedural
matters when it comes to arbitrations with a foreign element, while they are permitted
to review both procedural and substantive matters as regards domestic arbitrations.
The standard for judicial review of arbitration awards with a foreign element is
generally in line with international practice. The main issue here is whether a review
of domestic arbitrations should also be limited to procedural matters. Most academic
commentators and practitioners are of the opinion that there should be only one
standard of review, and it should be that which is currently applied to awards made in
arbitral proceedings with a foreign element. They argue against any review of
substantive matters decided in arbitral proceedings. The arguments in support of this
position include the following:

(a) The nature of arbitration demands that any judicial review respects the
autonomy of the parties and the finality of arbitral awards. If the scope of
judicial review were extended to include substantive matters, then the
authority of any arbitral tribunal would exist in name only. Arbitration
would lose one of its major advantages, namely providing a final determi-
nation in a more cost efficient manner than litigation could offer.

27




f N

Sun Wei & Melanie Willems

(b) Based on such statistical information as is available, in recent years less than
1% of arbitral awards rendered by Chinese arbitral institutions have been set
aside or were denied enforcement by the people’s courts. This could be seen
as reflecting the relative reliability and quality of arbitration proceedings
before Chinese arbitral institutions: if the more onerous standard of judicial
review has not led to many awards being declared invalid, then more
expansive scrutiny by the courts may not be needed.

(c) So-called domestic arbitral institutions have long since begun to accept cases
with foreign elements, and China International Economic and Trade Arbi-
tration Comumission (CIETAC), traditionally the arbitral institution with the
most foreign-oriented approach, has also been accepting domestic cases for
a considerable peried of time. This stresses the importance of a unified
standard for the judicial review of both domestic arbitrations, and arbitra-
tions with a foreign element.

The fact that setting aside and refusing enforcement of arbitral awards coexist has
also attracted criticism. Before the enactment of Arbitration Law in 1994, a refusal to
enforce an arbitral award was the only method of judicial review that existed under the
Civil Procedure Law. The Arbitration Law then introduced the setting aside of arbitral
awards as a method of judicial review universally applicable to domestic awards and
awards with foreign elements. These two methods of review have coexisted ever since.

The grounds (or the standard of review) for setting aside and for denying
enforcement of an arbitral award, whether it is domestic or has foreign elements, are
largely similar. With that in mind, one may question why there is a need for these two
distinct judicial remedies. As a matter of principle, the setting aside of an award is only
possible where the people’s court is the competent supervisory court. Where the award
has been made abroad and China is not the seat of the arbitral proceedings, setting
aside the award is not an option. For domestic awards, or awards made in China whic}
have a foreign element, one may ask whether there really is a need for two diifesent
routes of, essentially, denying the effectiveness of the award.

Furthermore, since any people’s court that has jurisdiction over ar auplication
for enforcement of an award may conduct a review of the award in‘order to decide
whether enforcement measures showuld be ordered, even an award already upheld by
the court at the place of the arbitral institution following an application before that
court to set aside the award, under the present system an award can be subject to two
challenges. Even where an application to set aside the award has already been heard
and dismissed, the court in the place where the assets against which enforcement is
sought may still refuse enforcement. This leaves ample room for local protectionism.
Arbitration practitioners in China tend to view enforcement challenges as being
detrimental to the arbitral process. It is suggested that the Arbitration Law should be
amended such that a domestic arbitral award is only subject to judicial review before
the court at the place of the institution, through an application for setting aside the
award.
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In conclusion, the amendment of the Arbitration Law is an ongoing project that
requires due consideration of both international arbitral practice and the specific
circumstances of the Chinese judicial system.

2.2 THE NEW YORK CONVENTION

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards was
adopted by a conference on international commercial arbitration convened by the
Economic and Social Council of the United Nations on 10 June 1958 in New York. The
treaty has become known as the New York Convention. It entered into force on 7 June
1959. As of September 2014, 150 of the 193 United Nations Member States have
acceded to the New York Convention.!' The New York Convention is by far the most
important international treaty on the recognition and enforcement of foreign arbitral

awards.

2.2.1 Objectives

As stated by thz United Nations Commission on International Trade Law (UNCITRAL),
the objetive of the New York Convention is to ensure that the binding nature of
arbitration agreements is respected by the courts of all the contracting parties, and that
foretn and non-domestic arbitral awards are effectively enforced. The principle aim of
e New York Convention is that:

foreign and non-domestic arbitral awards will not be discriminated against and it
obliges Parties to ensure such awards are recognized and generally capable of
enforcement in their jurisdiction in the same way as domestic awards. An ancillary
aim of the Convention is to require courts of Parties to give full effect to arbitration
agreements by requiring courts to deny the parties access to court in contravention
of their agreement to refer the matter to an arbitral tribunal.'*

2.2.2 The Main Provisions of the New York Convention

By way of a brief overview of the treaty, the sixteen Articles of the New York
Convention provide for the following key matters:

(1) The New York Convention applies to both foreign arbitral awards and
non-domestic awards. The latter ‘appears to embrace awards which, al-
though made in the state of enforcement, are treated as “foreign” under its

11. http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html, ac
cessed on 28 October 2014.

12. http://www.uncitral,org/uncitral /en/uncitral_texts/arbitration/NYConvention.html, accessed
on 9 September 2013. '
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CHAPTER 7

Requests for Arbitration, Acceptance of
Proceedings and the Defence

7.1 PRE-ARRITRATION PROCEDURES AGREED BY THE PARTIES

The pdities may include pre-arbitration procedures in their arbitration agreement. Stuch
agrectients usually provide that the parties are to use their efforts to resolve any
weputes through discussions and negotiations, or perhaps by mediation, before
commencing arbitration proceedings. Such clauses may give rise to jurisdictional
A issues: can an arbitral institution accept a request for arbitration where the claimant
! has commenced proceedings without having followed such an agreed procedure?

In its Reply to the Report on the Review of the Application of Runhe Development
Limited Company objecting to Enforcement of an Arbitral Award ((2008) Min Si Ta Zi
No.1), the Supreme People’s Court gave its opinion on this question:

Although the parties agreed in their arbitration agreement that they would first
strive to resolve any dispute thro ugh negotiations, no time limit was given for such
a procedure, The provision is too general and therefore ambiguous and open to
conlicting interpretations as to what performance it requires of the parties.
However, the real intention behind this provision can be ascertained by consider-
ing the parties’ purpose in concluding an arbitration agreement. Of the two
conditions that the parties agreed [as conditions precedent to commencing arbi-
{ration proceedings], namely that there should be ‘amicable negotiations’ and a
‘failure of negotiations’, the former is merely a formality, while the latter can be
interpreted as a substantive matter. It requires that the negotiations have in fact
failed. Such a failure can be inferred from a party having requested arbitration
proceedings. As such, the first condition was insufficiently clearly defined, while
the second condition was met, The arbitral tribunal was therefore entitled to
accept the case pursuant to the arbjtration agreement.

This Reply clarifies the enforceability of pre-arbitration procedures: agreements
between the parties requiring them to undertake any kind of alternative dispute




Sun Wei & Melanie Willems

resolution (ADR) procedures will not prevent the parties from commencing arbitratipp
proceedings, if the provision is too general and merely deals with attempts to negotiate
or reach a settlement as matter of principle. Where the parties have included such
provision in their contract, a request for arbitration will be taken to signal the end of
any discussions. The claimant, by filing a request with an arbitral institution, will haye
rejected any further ADR methods such as negotiations or mediation. Where, however,
the pre-arbitral procedure is described in clear and compulsory terms, it will be uphelg
and will operate as a condition precedent to commencing proceedings.

References to ‘amicable negotiations’, considered in the Supreme People’s
Court’s Reply, are commonly found in arbitration clauses that seek to impose pre-

arbitral ADR procedures. We have set out a number of examples of such clauses beloyy,
and consider their enforceability.

Examples:

Clause 1: *Any dispute arising from or in connection with the Contract shall be
settled between both parties through amicable negotiations. If no settlement is
reached, the dispute shall be submitted to XX Arbitration Commission for arbitra-
tion in accordance with its rules in effect at the time of applying for arbitration.’

Clause 2: “Any dispute arising from or in connection with the Contract shall be
settled between both parties through amicable negotiations. If no settlement is
reached within 30 days after the commencernent of negotiations, the dispute shall
be submitted to XX Arbitration Commission for arbitration by either party.’

Clause 3: “Any dispute arising from or in connection with the Contract shall be
seltled between both parties through amicable negotiations. The dispute shall not be
submitted to arbitration institutions in the absence of such negotiations. If no
settlement has been reached within 30 days of commencement of negotiations, the
dispute shall be submitted to XX Arbitration Commission for arbitration by either
party.’

The first clause expresses the parties’ general agreement as regards entering iuto
amicable negotiations, but without providing for any time limit. The second provision
does include a thirty-day time limit for the negotiations. The third clause expressly
provides that amicable negotiations are a prerequisite to arbitration. In our view, the
first clause would not be sufficient to preclude a party from commeneing-aibitration
proceedings at its own initiative, evern though reference is made to negotiations.

Lin Yifei, previously an official of the CIETAC South China Sub-Commision (and
now head of the South China International Economic and Trade Arbitration Commis-
sion’s Development and Research Division) once published an article dealing with

‘Pre-Arbitral Negotiations’ in one of its journals, South China Arbitration. This
provides:

CIETAC's view is that negotiations should be based on party autonomy. If either
party is unwilling to participate, negotiations cannot meaningfully proceed. Where
a party makes an application for arbitration without engaging in negotiations, this
indicates that party’s unwillingness to settle the disputes through negotiation, in
which case negotiations would have been impossible. Therefore, unless it is
expressly provided in the arbitration agreement that negotiations or mediation are
required prior to the commencement of any arbitration, any such provision should
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not be interpreted widely, so as to deprive rhe. other party of its right to Con}mfnﬁi
itration. ... Whether or not a time limit is imposed, CI‘ETAC takes negotiatio I

arblgéé tional procedure instead of a prerequisite for arbitration, to ben englaged in

3soﬁmtaprily, and which does not affect the right to commence arbitration.

Lin teasons that negotiations can only proceed if both pa‘rties are wﬂhnfhitso
rticipate, regardless of any provision in the contract purporting to require ;
. ther a pre-dispute agreement to negotiate has any value depends on the.ac.tual
Whe r?ces aihich have arisen between the parties. Rather than engage in ne.gotla.itmns
dlff'e - knaws, or strongly suspects, will be fruitless, a party may prefer arbitration as
- lts whicl'; guarantees a binding award. It would be unreasonable to restrict that
. prto?se Sright to arbitrate where there exists an arbitration clause, absent clear and
Lr);;n{iatory language requiring negotiation (or some other forrps of ADR). -
That said, both CIETAC and the BAC sirive to avoid any controversy
surisdictional arguments) as regards pre-arbitration A]?R procedures. To our }({lOTNl-
lléf arties are generally advised by these arbitral institutions to apply for arbitration
iftge?tie expiration-af any time limit that may be impose.d for nego_natlon?. Iafj ieg?rg
insists on commeneing arbitration before that po}nt, _1t must .51gn a‘'w
acknowledge iat'it has been informed of the potential risks of doing 0. o
Mediation is another common form of ADR that may be pro_v?de dor ;tn.(
contractual pre-arbitration procedure. Mediation i?, a _mu;h more spec1f‘1§ an ;f tia;rll
process than negotiations. A number of arbitreq institutions also provi bel‘n;edaon 1
sepices, such as for example the BAC's Mediation Qenrre that was esita . LStl-t: o
August 2011. The BAC's Mediation Centre operates 1ndepgndenﬂy of the 1r:is. 1tur1[ci1 ]
arbitration arm. Pursuant to Article 26 of the BAC’s Medlatloln Rules, any me 1;1 0 ueni
not also sit as either arbitrator or judge, or act as represent.atlve of a party in su —seq o
arbitration or litigation concerning the matter to ‘F}e .rne@atejd, @1ess the pagtfsBVXC’S
to agree otherwise.” An arbitration before a medle}nc?n institution such.as t ?} o
Mediation Centre will therefore differ from a mediation conductgd during arbitra
proceedings, where the arbitrators take on the 1'0?8 of the of mecha?or.s. 1 .
The BAC (through its official website) provides a model mediation clause:

Any dispute arising out of or in connection with this contract, or thecb;f:fi;
termination or invalidity thereof, shall first be referred to BAC Me_!dlat;)qn e terin
accordance with the BAC Mediation Rule, unless one of~the parties o J%ctsa_g oLlte
of the parties objects to Mediation or if [hg Me.dlathH‘lS terminated, t ; 18 [_()1 e
shall be finally submitted to BAC for arb]trgtlon which sha_ll be fcon Ilc I
accordance with the BAC's arbitration rules in effect at the time of applying

arbitration.

Article 24 of the BAC’s Mediation Rules reflects this approach, stating .that
‘Mediation proceedings shall be terminated if any of the following circumstances artses:

1. Lin Yifei, Pre-arbirration Negotiation, ‘CIE"J."AC‘E1 Souhth Ch_ing Arb}iltéi}idorrle’c\{gg }7}1}171 Sﬁélfgxrsgei()%‘fs
I i : ivi i that a judge s :
2. Article 44(3) of the Civil Procedure Law provides A 1 hon _
'Gtifér typgs)of relationship’ with the parties may affect his impartiality. Having acted as mediator
is likely to constitute such a relationship.
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1. (One of) [t]he parties declined mediation; ..." (meaning that they withdrew from, or
declined to continue with, the mediation).
Lin Yifei further commented that:

ADR procedures exist to expedite dispute resolution. When drafting contracts,
parties often agree to conduct negotiations before litigation or arbitration. Many
contracts submitted to CIETAC during arbitrations include provisions such as “‘Any
dispute arising from or in connection with the Contract shall be setiled between
both parties through amicable negotiations. In case no settlement is reached, the
dispute shall be submitted to CIETAC for arbitration...” In such circumstances,
parties often rely on pre-arhitral procedures to challenge the arbitral tribunal’s
jurisdiction, claiming that commencing arbitration without going through nego-
tiation is against the arbitration agreement. In fact, any “failure of negotiation’
should include both a substantive failure to reach settlement and a procedural
failure to reach agreement on whether to and how to negotiate. Based on this
interpretation, any kind of failure to reach agreement should enable the parties to
move to the next available procedure, i.e. to commence arbitration. This is the
result of the characteristics of ADR and reflects its major shartcoming: the lack of
enforceability. The effectiveness of ADR therefore varies widely: sometimes it can

resolve a dispute swiftly, in other cases in may increase actual cost of dispute
resolution.

Mr Lin’s comments are representative of perhaps the majority opinion in
mainland China, where most arbitration practitioners seem to dismiss provisions
urging the parties to ‘strive to settle the dispute through amicable negotiations’ as
nothing more than politeness or good manners, rather than being a prerequisite to
commencing arbitration proceedings. When disputes do arise, the parties are generally
permitted to go to arbitration regardless of any such provisions.

7.2 REQUESTS FOR ARBITRATION?
7.2.1 Documents to Be Submitted

Arbitration proceedings are commenced by a party submitting a request:’or arbitration
to the arbitration institution. The institution will then consider the Toguest. If the
institution considers that the formal“requirements for commencing proceedings have
been satisfied, it will accept the case. The Arbitration Law, as well as the procedural
rules of the major arbitral institutions such as CIETAC and the BAC, set out specific
requirements in this regard. These are reviewed in turn below.

The Arbitration Law contains the most fundamental rules governing the com-
mencement of praceedings. Article 22 states that:

Any party referring a matter to arbitration shall submit to an arbitration commis-

sion the arbitration agreement and a request for arbitration, together with copies of
these documents.

3. The term *Application for Arbitration’ is used by some institutions to denote the same concept.
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Article 23 further provides that:

A request for arbitration shall clearly state the follog_ving: (a]fthe nﬁ?ﬁbﬁggﬁ?
: i i d address of the party (in case of a natu on);
< e il e i d position of the officer
g | representative or name and p .
i e ke ization; he claim that is referred
i or other organization; (b) the c
acting on behalf a legal person : e
itrati ts on which the claim is based;
rbitration and the facts and argumen )
;?Jgporting evidence and the source of that evidence, and the name and address of

the witness(es).

The Arhitration Law does not presently expressly deal with the following issues:

(a) Should the claimant submit the original of the arbitration agreement, or will
a photocopy suffice? . o
(b) V\ﬁlat requirements as to form and presentation must a request for arbitra
. . .
tion satisfy for it to be effective? . . ‘ -
(c) What other information, if any, should be included in a request for.arF)ltls
tion berond the details of the claimant and the respondent, the leeurnb,?t e
facts uJ.e relevant arguments in support of the claims .j:lnd th.e evidence? .
(d) Skould the request be accompanied by all the supporting ev1den‘ce t?hat the
cjaimant will be relying on in the proceedings as regards Fhe clalms.. .
o) How many copies of the request for arbitration is the claimant required to
- submit? . . .
(f) What documents are required to identify a representative or an officer of a
party, or to prove that he or she is duly authorised to act on behalf of the party

in question?

The Arbitration Rules of CIETAC and the BAC do address most of these issues, as
considered below:

Q: Should the claimant submit the original of the arbitration agreement, or will a
uffice? . .

A: ?tﬁzt%i?gﬁz; of the arbitration agreement is not required. Plllot(;;éoples :EH
generally be accepted, provided that they_are clear and legible. . ;:ngepcony_
challenges the authenticity or the arbitration agreement, tl.1at mig
sidered by the tribunal in the further c.ourselof the proceedmgs.{ T

Q: What requirements as to form and presentation must a request for arbi

isfy for it to be effective? .

A: Zafs:cfl{lest for arbitration must be made in writing, apd ‘E)e signed andt/ Drrb?i;
the seal of the claimant or its authorised representa_u.ve. The relevant a !
institution will only examine whether these form‘ahtles are met beforle a.cltie?m
ing the case. The authenticity of the claimant’s s.lgnatulre al-ld/?; sea b‘-f:i-atlion
generally be an issue unless the respondent raises this with the arbi

commission.

4, Section 1 of Article 12, CIETAC Arbitration Rules (2015).
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Q: What other information, if any, should be included in a request for arbitrat
beyond the details of the claimant and the respondent, the claims, th rfEl o
the relevant arguments in support of the claims and the evidence?l e

A: The claimant should ensure that the request for arbitration mal;es specifi
reference to the arbitration agreement pursuant to which the clain?s .
referFed to the arbitral commission. CIETAC has published a Model WritElre
Application for Arbitration, which places a description of the arbitrat'ten
agreement that is relied on immediately after the basic information relatin )
the parties, which serves to show its importance. In addition, a claimant o o
to specifically mention any of the following agreements between the ar?'gh-t
(a) the proceedings are to be conducted in a language other than Ch]ines;1 ETS-
(b) the governing law of the contract is not that of mainland China; 1
(c) the rules of arbitration to be applied are other than those of the ir:stit i

to which the request is submitted; and 3

(d) the arpitrators chosen are not on the panel of arbitrators of the institution
to which the matter is referred.

If the arbitral institution is informed of any such arrangements varying the default

position in proceedings before it, that should assi institution i i
s ist the institution in d i
matters expeditiously: g wih el

Q: Sh(?uld the request be accompanied by all the supporting evidence that the
claimant will be relying on in the proceedings as regards the claims?
A: Thle claimant should not be required to provide all the evidence that. will b
rghed on at the very outset of the proceedings, with the request for arbitr ]
tion. Both parties will be able to adduce further evidence in the cours; of tlfe-
proceedings. Article 12.2 of the CIETAC Rules 2015 states thal a party
app]ymg for arbitration shall attach ‘the relevant documentary and uib ;"
evidence on which the Claimant’s claim is based’. Similarly, Article 7,1 ¢ [vt;e
BAC Rules 2015 states that A party applying for arbitration shall snbn.utk the
e.uzde.nce or other supporting documents on which the Application for Arb'i.tra-
tion is based’. These provisions leave it to the claimant +g c:l:silre that all
relevant evidence is provid®d with the application. It should, of course, be in
the glaimant’s own interest to present the case to the arbitration comm,ission
that 1s. supported by all necessary evidence and in an accessible manner so as
to assist the tripunal, quite irrespective of what the rules may prescribe.
Q: EETH itrr;alny copies of the request for arbitration is the claimant required to
AT l.le number of copies of the request for arbitration that need to be submitted
wﬂl. vary depending on the number of arbitrators. In case of atribunal of three
arbitrators, five copies should be provided: three for the tribunal, one for the
resgondent, and one for the institution. If there are several 1';35p0ndents
adc.hlional copies should be provided accordingly. Three copies of the a 1i—,
cation lshould be submitted if a summary or expedited procedure apph'ezp If
the claimant intends to apply for interim measures for the preservationlof
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evidence or property, two originals of the application for interim measures,
and an additional copy of the request for arbitration should also be provided
to the arbitral institution.”

Q: What documents are required to identify a representative or an officer of a
party, or to prove that he or she is duly authorised to act on behalf of the party
in question?

A: The original of the representative’s power of attorney is to be submitted
together with the request for arbitration.” The power of attorney should
describe the scope of the authority conferred. One question that is frequently
asked is whether a power of attorney that has been executed abroad by a
foreign party should be notarised and authenticated. In litigation before the
Chinese courts, these steps are necessary, otherwise the power of attorney
would not be recognised by the court. The rules of arbitration of most arbitral
institutions in China are, however, less strict. Powers of attorney that have
not been notarised or authenticated would be unlikely to be rejected by the
arbitral imstitution. However, if the opposing party were to object to the
instruricent, then the claimant might be required to complete the relevant
formialides to be ahle to prove that the power of attorney is effective. This
isave is dealt with in further detail in Chapter 14. Finally, we suggest that

“laimants also provide the case manager of the arbitral institution with an
electronic copy of the request and the supporting documents, to assist with
the efficient conduct of the proceedings.

7.2.2 CIETAC and Its Sub-commissions or Centres

Besides CIETAC’s headquarters in Beijing, the institution has sub-commissions and
regional centres in Shenzhen, Shanghai, Tianjin and Chongging. Led by CIETAC’s
Beijing headquarter, CIETAC is a centralised institution. Its leadership structure (the
Chairman, the Secretariat and the Arbitration Court,” etc), all located in Beijing, govern
not only CIETAC Beijing, but also the various sub-commissions and regional centres.
The other establishments are considered to be branches of CIETAC, who are authorised
by CIETAC to accept applications for arbitration, and to administer proceedings, on
behalf of CIETAC. The parties are iree to agree that any disputes should be submitted
to CIETAC, or specifically to one of the sub-commissions or centres. Where the parties
have agreed that CIETAC is the competent arbitral institution, the Arbitration Court (in
Beijing) will accept the application and will administer the proceedings. If a sub-
commission or centre has been chosen, then the arbitration court of that specific

5. See Article 21, CIETAC Rules 2015, Article 15, BAC Arbitration Rules 2015.

6. See Article 22, CIETAC Rules 2015, Article 17, BAC Arbitration Rules 2015.

7. On 26 September 2014, CIETAC established an Arbitration Court to assume part of the functions
of the Secretariat. The Arbitration Court will be in charge of day-to-day functions such as case
management, researching, and promotion of CIETAC. The Secretariat will be in charge of more
general functions such as coordinating the development of arbitration with foreign elements in
China. This arrangement is confirmed by CIETAC Arbitration Rules (2015).
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branch of CIETAC will be responsible for accepting the application, and administeri
the further course of the arbitration. If the parties in their contract J,nade reference tmg
branch or sub-division of CIETAC that does not in fact exist, or if there is any ambi u[? )
m.the arbitration agreement as to which particular part of CIETAC the parties hgdlj{y
mind, tih.en the Beijing Arbitration Court will be the competent entity to administer trllz
proceedings. CIETAC itself deci i i ;
et havegjurisdicﬂonbs des any dispute as to which part or branch of CIETAC
The Shanghai and South-China Sub-Commissions of CIETAC, however asserted
that they are independent arbitral institutions in their own capacit\} rather tI;an be‘e
merely branches of CIETAC. This led to an open dispute with CIEi‘AC with the t;[vlg
sulz-.commissions ultimately breaking away from CIETAC. On 1 August ’2012 CIETAE
Beijing announced that it had chosen to terminate its authorisation grantéd to tl
Shanghai and South-China Sub-Commissions, based in Shenzen, and that CIETAI(?
would set up new offices in both Shanghai and Shenzen.’ Th’e two break-aw
Sub-Commissions responded with a joint statement, noting that as inde endeay
arbitral institutions, their jurisdiction over any disputes stemmed from the agfeem n:
between the parties, and did not depend on any authorisation by CIETAC in Bei'iEn
Shortly thereafter, the two entities changed their names. Shanghai Sub-Commis]siI:Jg‘
became Shanghai International Economic and Trade Arbitration Commission alsn
known as the Shanghai International Arbitration Center (SHIAC), and the South-(,ZhjnO
S_ubkCommission became the South China International Economic and Trade Arbir_rail
%OH C(?[mmlission / Shenzhen Court of International Arbitration (hereinafter ‘SCIA’)
nese two institutions also issue i i rbitrati .
bt oty of s d their own (respective) arbitration rules and estab-
The break-up of CIETAC led to practical difficulties for parties who had chosen
the rt?levant branches of CIETAC as their arbitration commission (for instance, b
agreeing to ‘submit any dispute to arbitration before the Shanghai Sub—Commissio;t o},;
CIETA.C’].. Would SHIAC as the self-appointed successor to CIETAC's Shanghai bran-i
hafve ]gnsd(i:clg%l\ Co:ver }?ny arbitration proceedings, or would the matter have fo :é
referred to , either in Beiji i i i TTAC
e Beijing or in Shanghai, to be arbitrated before CIETAC's
. This issue has led to conflicting rulings by different courts. For insiance, in case
decided by the Suzhou Intermediate Beople’s Court ([2013] Su Zhong Shaun, Zhon
Shen Zi No.0004): Solar Inc. of Suzhou, a subsidiary of a Canadian business agnd LDIE
.SolarlCo., Ltd. of Jiangxi had entered into two contracts including arbitration,clauses in
identical wording, that ‘the parties agree to submit it to the CIETAC (Arbitration Place:
Shanghai, China) for arbitration’. The Suzhou Intermediate People’s Court held that.
before. its independence and separation from CIETAC, CIETAC Shanghai Subj
Commission had jurisdiction over the case. However, after its registration in the
Sljlanghai Bureau of Justice and its subsequent issuing of arbitration rules and change
ofname, the SHIAC was no longer a part of the CIETAC and therefore was no longer tl?e

8. Article 2.3 and 2.6 of the CIETAC Arbitration Rules 2015,

9. "Reorganized’ Shanghai Sub- issi ; o
. De%:ember o 4.8 Commission and South China Sub-Commission were established on
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agreed arbitral institution. On that basis, the court refused to enforce the award made
by SHIAC.

In another case!® involving the same LDK Solar Co., Ltd, Risen Energy Co., Ltd.
and LDK Solar Co., Ltd. entered into a contract with an arbitration clause providing that
‘disputes shall be referred to the Shanghai sub-commission of the China International
Economic and Trade Arbitration Commission for arbitration’. The Ningbo Intermediate
people’s Court initially refused to enforce the award made by the SHIAC, on grounds
similar to those in the Suzhou Case. However, Risen Energy Co., Ltd, the applicant,
applied to the Zhejiang High People’s Court to supervise enforcement of the award. The
Zhejiang High People’s Court instructed the Ningbo Court to correct its formal ruling.
The Ningbo Court then issued another Ruling on Enforcement, which stated:

[T]he parties specifically chose Shanghai Sub-Commission in their arbitration
agreement and the award was made by an arbitral institution bearing the same
name. During enforcement proceedings, the issue of whether these two intuitions
are the same in essence can only be judged in a prima facie fashion. Moreover,
after Risen Energy’s objection to jurisdiction was rejected, it participated in
subsequent arnitration proceedings and accepted Shanghai Sub-Commission’s
jurisdiction t'irough its actions. Therefore Risen Energy’s application to refuse
enforceriertin these proceedings should not be granted.

Toensure consistency in court rulings in cases arising out of the break-up of
CIETAC, the Supreme People’s Court issued a notice'' on 4 September 2013 to require
all stien cases be reported to it before a decision can be made.'” It should be noted that
the ruling in the Suzhou case was made on 7 May 2013 and the two Ningbo rulings
were made respectively on 22 May 2013 and 25 July 2013. As all these decisions
pre-dated the Supreme People’s Court’s notice requiring that these cases be reported to
it, they do not elucidate the approach that the Supreme People’s Court will take on this
issue. Arbitration practitioners will need to wait until a reply by the Supreme People’s

Court to lower courts is issued.

7.3 PAYMENT OF THE COSTS OF THE ARBITRATION

7.3.1 Payment in Advance

Once a case is accepted, the arbitration commission will require the claimant to pay
both the tribunal’s and the arbitration commission’s fees in full, in advance, according
to the schedule of costs and fees of the relevant institution. Payment of the costs of the
arbitration in full, and in advance, is a distinguishing feature of arbitration in China.
Atticle 6 of the Notice of Measures for the Charging of Arbitration Fees by the
Arbitration Commission provides that, a claimant may apply for deferred payment of
the arbitration fee if it “has difficulties’ in paying the fee in adance. Arbitral institutions
tend to have their own rules relating to such applications. For instance, the BAC

10. See Appendix 8-1A and Appendix 8-1B.

11. See Appendix 7-2.
12. See Chapter 20 section 20.4 for more details about the reporting mechanism.
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requires a party to file an application in writing setting out the reasons for deferred
payment, the amount that needs to be paid at a later date, and the proposed time for
payment. The applicant is also expected to submit evidence regarding its financial
difficulties, for instance, a relevant attestation issued by a local authority.

In practice, arbitral institutions rarely grant applications for deferred payment of
arbitration fees. Deferred payment is especially rare if the claimant is a legal person in
financial difficulties, rather than a natural person with a lack of means. That said,
where the amounts in dispute are substantial, the claimant may be able to agree a more
flexible payment schedule in conjunction with the arbitral institution. If the arbitral
institution accepts deferred payment, the claimant will usually be required to pay the
deferred part of the costs before the arbitral tribunal is constituted, or before the first
hearing but in any event always before the arbitral award is made.

Arbitral institutions in many other jurisdictions permit the claimant to commence
proceedings by paying a modest amount, the ‘registration’ or ‘filing’ fee, at same time
as submitting the claim. By way of example, Article 4.4(b) of the ICC Rules states that
the claimant is to:

... payment of the filing fee required by Appendix III (‘Arbitration Costs and Fees’)
in force on the date the Request is submitted.

The filing fee, of USD 3,000 at the time of writing, is non-refundable and will be
applied towards reducing the ‘advance on costs’, a payment towards the final costs of
the arbitration that the ICC fixes at an early stage of the proceedings, and subsequently
monitors until the actual costs of the proceedings are determined in the final award.
Atticle 36 of the ICC Rules further explains how the ICC fixes this provisional payment
by the claimant on account of the likely costs of the arbitration:

1) After receipt of the Request, the Secretary General may request the claimant to
pay a provisional advance in an amount intended to cover the costs of the
arbitration until the Terms of Reference have been drawn up. Any provisional
advance paid will be considered as a partial payment by the claimant of any
advance on costs fixed by the Court pursuant to this Article 36.

2) As soon as practicable, the Court shall fix the advance on costs in an amcunt
likely to cover the fees and expenses of the arbitrators and the [CC adminis-
trative expenses for the claims which have been referred to it by ‘he parties.
The advance on costs fixed by the Court pursuant to this Article 36(2) shall be
payable in equal shares by the claimant and the respondent.

Article 1 of Appendix III to the ICC Rules further details how the provisional
advance is set, using the ICC’s published scales of fees which work by reference to the
value of the claims before the tribunal:

2) The provisional advance fixed by the Secretary General according to Article
36(1) of the Rules shall normally not exceed the amount obtained by adding
together the ICC administrative expenses, the minimum of the fees (as set out in
the scale hereinafter) based upon the amount of the claim and the expected
reimbursable expenses of the arbitral tribunal incurred with respect to the drafting
of the Terms of Reference. If such amount is not quantified, the provisional
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advance shall be fixed at the discretion of the Secretary General. Payment by the
claimant shall be credited to its share of the advance on costs fixed by the Court.

The ICC’s Secretariat will monitor the fees of the tribunal during the course of the

proceedings, and the ICC Rules provide a power to adjust the advance in view of the
following (see Article 1, Appendix IIT}:

11) As provided in Article 36(5) of the Rules, the advance on costs may be subject
to readjustment at any time during the arbitration, in particular ta take into
account fluctuations in the amount in dispute, changes in the amount of the
estimated expenses of the arbitrator, or the evolving difficulty or complexity of
arbitration proceedings.

Similarly, Articles 33.1 and 33.2 of the AAA International Arbitration Rules
provide that, ‘1. When a party files claims, the administrator may request the filing
party to deposit appropriate amounts as an advance for the costs referred to in Article
31, paragraphs (a), (b) and (c).’; ‘2. During the course of the arbitral proceedings, the
tribunal may request supplementary deposits from the parties.’

Both the ICC and the ICDR therefore allow partial payments on account of the
costs of the arbitvations, and may request the parties to make further payments
towards the ¢as's of the tribunal and the administration of the proceedings during the
course ofthe ‘arbitration, depending on the requirements of the particular case. This
more Alexibie approach differs from the common practice of Chinese arbitration
con'mi ssions. "

7.3.2 The Composition of Arbitration Fees

The fees payable to arbitration commissions in China usually include both an accep-
tance fee and a so-called ‘handling fee’.'* The acceptance fee is intended to cover the
remuneration of the arbitrators, together with a contribution towards the general
operating costs of the arbitration commissions.'* The handling fee for a case includes:

(a) travel, accommodation and other reasonable expenses incurred by the
arbitrators in connection with the case;

(b) travel and accommodation expenses and payments for loss of working time
as regards witnesses, experts, appraisers, or interpreters (if any of such costs
are borne by the arbitration commission);

(c) the costs of consulting any third party, and the costs of, appraisers, inspec-
tions and interpreters;

13. Jin Zhao, The Guides for and Interpretation of the CIETAC Arbitration Rules, 65 (The Law Press,
2006). o

14. Article 2 of the Notice of the Measures for the Charging of Arbitration Fees by the Arbitration
Commission. ‘ - o

15, Article 3 of the Notice of the Measures for the Charging of Arbitration Fees by the Arbitration
Commission.
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16. CIETAC Arbitration Fee Schedule, available from: http://www

29 January 2013, -cietac.org/index.cms, visited on
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consistent standard for determining the amount which is deemed to be in dispute for
the purpose of fixing the arbitration fees.

The BAC has published its own “Measures for the Determination of the Amount
in Dispute for Requests for the Revocation/ Rescission/ Annulment / or Termination of

a Contract, or for Specific Performance’ (the “Measures’).
According to the Measures, the amount in dispute in the relevant cases is deemed

to be:

(a) in a claim seeking the revocation, rescission, nullification, termination or
specific performance of a contract, the total consideration provided for in the
contract;

(b) in a claim for revocation, rescission, nullification, termination or specific
performance of a stock swap contract or a gratis stock transfer contract, the
amount of the disputed portion of the registered capital of the relevant
company;

(c) in a claim for revocation, rescission, nullification, termination or specific
performance of a part-performed contract which provides for performance to
take nlace over time (such as a lease or an agency agreement) the consider-
ativn provided for in the contract in the contract for the unfulfilled portion of
‘ue contract;

(a) if the claimant submits other claims beyond rescission, nullification, termi-
nation or specific performance, such as claims for losses or expenses
incurred, or for legal fees, these claims may be added to the amount in

dispute in the tribunal’s discretion;

(e) where the claim concerns the transfer or obtaining of a certificate of real
property ownership, the agreed purchase price of the property in question;"’

(f) where the claimant seeks an order that the respondent commit, or refrain
from, certain actions which do not involve the transfer of any sum of money
or property interest, the BAC will charge a further RMB 1,000 in addition to
the acceptance fee and the handling fee. If it is possible to determine the
monetary value of the action for which an order is sought, then that will be

the amount in dispute.

CIETAC has not so far published any rules or guidelines as to determining the
amount in dispute in the situations described above. Nonetheless, in practice, the
approach taken by CIETAC to such claims does not tend to differ considerably from that
set out in the BAC’s Measures. One difference, however, is that where the claimant is
asking for an order that the respondent either commits or refrains from committing
certain acts, CIETAC considers the nature of the act in question (instead of imposing a

fixed fee, as the BAC does).

17. Note that in China most new-build apartments are sold prior to being built, and before a
certificate of real property ownership is issued. Disputes commonly arise where developers fail
to obtain the necessary certificates, for example because they have failed to comply with

construction codes.
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The Hearing

17.1 TIMINT AND PLACE FOR HEARING

In procc=dings before arbitral institutions based in mainland China, the secretariat or
the sriiiration court of the relevant institution will serve each party with a *Notice of the
Formation of the Arbitral Tribunal’ once the tribunal has been constituted. Thereafter,
(e case manager assigned to the case will ascertain the availability of the arbitrators in
order to fix a convenient time for an oral hearing. The availability of the parties and
their attorneys will also be taken into consideration, although there is no legal
requirement for the case manager to do so. The secretariat or arbitration court will then
confirm the timing for the evidentiary hearing with the tribunal, and then inform the
parties of this through a ‘Notice of the Oral Hearing’.

The rules of major Chinese arbitral institutions also require that the notice for the
first oral hearing be sent to the parties sufficiently in advance, to ensure that the parties
have enough time to prepare. For instance, Article 37.1 of the CIETAC Rules 2015,
which applies to the general procedure, provides that, ‘Where a case is to be examined
by way of an oral hearing, the parties shall be notified of the date of the first oral hearing
at least twenty (20) days in advance of the oral hearing.” For summary or expedited
procedures and domestic arbitration cases, the notice should be served on the parties
fifteen days in advance.' As regards the BAC, the advance notice period is ten days
under the general procedure and three days in case the summary procedure applies.?

A party may request a postponement of the oral hearing, provided there is a good
reason for this. Both the CIETAC and the BAC Rules require that any such request be
raised at least five days prior to the scheduled hearing. The arbitral tribunal will then
decide whether to order a postponement. Where a hearing is postponed, or where a

1. See Art. 61 and Art. 69 of the CIETAC Rules 2015.
2. See Art. 30 and Art. 56 of the BAC Rules 2015.
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lfurther hearing is held, the relevant hearing is not subject to the requirem

in the preceding paragraph. THE 5
Hearings are generally held at the offices of the arbitral institutions or i

CIETAC, the offices of the relevant sub-commissions and arbitration Centr,esn Case-m

may agree on a different venue for hearings, provided they are willin e

additional costs involved in advance. o % rEg

17.2 PROCEDURAL MEETING

Chin.ese arbitral tribunals tend not to convene any procedural meetings prior to th
hearing. In Chinese arbitral practice, the majority of practitioners (both reprege ; . 1
of the parties and arbitrators) still tend to take the view that such meetin SmathES
necessary, as any procedural issues that require to be addressed can be rgaisarde .
resolved at the oral hearing. It is also worth noting that Chinese arbitral institut’e .
not ascribe a great deal of importance to procedural issues, and have tenlgns E
underestlimate the importance and impact that procedural matters can have Tracl"?q g
ally, the institutions have not taken the greatest care in respecting the rocea 1 l'mm-
of the parties and their representatives. ’ T
(?hinese arbitral practice stands in marked contrast to the procedure adopted b
many International arbitral institutions and tribunals sitting under their aus Ii)c 4
mIternational arbitrations, tribunals will almost invariably call for a proceduralp - : g
with .the parties and their representatives, very soon after the tribunal h;l;eebtmg
COI’llS'[ltl%’[Ed. A procedural meeting, and fixing a timetable for the further course of elin
arpltratlon, is considered indispensable in complex, high-value cases where the tt :
will usually expect an oral hearing. So as to be as useful as possible, the rocls]eadr 5
meeting will often be held before the parties embark on the first substa)ntivepste i 1111;11
proceedings, by exchanging their detailed written submissions. "N
A procedural meeting may serve several purposes. Taking HKIAC practiz=.a
example, first, the tribunal may wish to take the opportunity to confiim tilatstﬁn
representatives of the parties have been properly appointed, and are dulv authorised te
appear on their behalf. Second, the tribunal may wish to consult the Lim -1e;°, as to thO
procedural framework for the arbitration and the timetable that iie ‘rib;.mal int de
them to fgllow in the further course of the proceedings. The tribunal n;ay also tak:?h:
opportunity to confirm with the parties what powers the tribunal is to have - that ist
say that the arbitrators will be able to exercise all the powers conferred on them b tho
rules of the relevant arbitral institution and the Arbitration Ordinance (which inc e
rates the Model Law), unless the parties were to agree otherwise. o
}_\ tribunal under the auspices of the HKIAC will usually issue a procedural order
followullg the meeting. Amongst other matters, such an order will set out the proce-
dural.nr.netab]e for the proceedings, dealing with all relevant steps from vfritten
submissions, to the production of document and the final hearing to award renderin,
Such procedural meetings are not intended to be an occasion for the parties tgo.
make substantive arguments, or present their respective cases, beyond outlining the
nature of the disputes so that the tribunal may better understand the issues and tgailor
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e

the procedure to the needs of the case before it. A party might, however, raise an
gbjection (0 the jurisdiction of the arbitral institution during a procedural meeting.’

17.3 CONDUCT OF THE HEARING

In China, in practice arbitration hearings are likely to be conducted as follows:

17.3.1 Opening Session

After the presiding arbitrator or the sole arbitrator announces that the hearing is in
session, the tribunal will usually confirm whether the parties and/or their attarneys are

present. Article 42 of the Arbitration Law provides that:

If, despite written notice, the claimant fails to appear at an oral hearing without
justifiable reasons or withdraws from an oral hearing without the permission of
the arbitral tritunal, the claimant may be deemed to have withdrawn its request
for arbitratian. 11, despite written notice, the respondent fails to appear at an oral
hearing witt out justifiable reasons or withdraws from an on oral hearing without
the permission of the arbitral tribunal, the arbitral tribunal may render a default

awara,

Following introductions, the presiding or sole arbitrator may proceed to an-
¢ nuzce the procedural rights and obligations of the parties and inquire if they wish to
.aise any challenge to arbitrators or objection to the tribunal’s jurisdiction.

17.3.2 Submissions by the Parties

The parties will then be invited to present their respective cases, claims, defences and
counterclaims, identifying the facts and legal basis on which they rely.

17.3.3 Presentation of the Evidence and Cross-Examination

All evidence in the proceedings, whether adduced by the parties or gathered by the
arbitral tribunal, should ideally be presented at the hearing. The parties are entitled to
make submissions as to the evidence relied on by the opposing party. Any witnesses
will also be asked to testify, as they generally only provide their evidence orally, and

may be cross-examined.

17.3.4 Submissions and Argument

Following the evidentiary phase of the hearing, the parties will have an opportunity to
make submissions and argue the case. Argument before the tribunal usually involves

3, Michael ] Moser & Teresa Cheng, A Practical Guide of Arbitration in Hong Kong, 38 (the Law
Press, 2004).
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the parties presenting their positions in turn, with the claimant going first, before both
parties are then permitted to respend to the Opposing party’s arguments. At the
conclusion of this part of the hearing, it is common for the presiding or sole arbitrator
to invite both parties to make a closing statement.

At the conclusion of the hearing, it is customary for the tribunal to inquire
whether the parties wish to settle their disputes. The role of the tribunal in seeking to
promote settlement is discussed further in Chapter 21.

Chinese arbitration rules grant the arbitral tribunal considerable flexibility in

respect of the conduct of hearings. For instance, Article 35 of the CIETAC Rules 2015
provides:

Article 353 Conduct of Hearing

1. The arbitral tribunal shall examine the case in any way it deems appropriate
unless otherwise agreed by the parties. Under all circumstances, the arbitral
tribunal shall act impartially and fairly and shall afford a reasonable opportu-
nity to all parties to make submissions and arguments.

2. The arbitral tribunal shall hold oral hearings when examining the case.
However, the arbitral tribunal may examine the case on the basis of docu-
ments only if the parties so agree and the arbitral tribunal consents or the
arbitral tribunal deems that oral hearings are unnecessary and the parties so
agree.

3. Unless otherwise agreed by the parties, the arbitral tribunal may adopt an

inquisitorial or adversarial approach in hearing the case having regard to the
circumstances of the case.

4. The arbitral tribunal may hold deliberations at any place or in any manner that
it considers appropriate.

5. Unless otherwise agreed by the parties, the arbitral tribunal may, if it considers

it necessary, issue procedural orders or question lists, produce terms of
reference, or hold pre-hearing conferences, etc.

The procedure for oral hearings outlined above is not mandatory or prescribed,
and is generally followed by tribunals based on their experience or professional Ianits.
Whether an arbitral tribunal will conduct a hearing in the manner described abave will
depend on its personal preferences, especially those of the presiding arbigator.

Record of the Hearing

In practice, major arbitral institjitions in China arrange for a written record of the
oral hearing to be taken. This is usually the task of the responsible case manager.
Parties may also request the arbitral institution to hire a transcriber, provided they are
willing to pay for the additional costs. Where the language of the arbitration is not
Chinese, CIETAC may also prepare minutes of the hearing, summarising the key issues
and arguments, and ask the parties to sign these by way of confirmation.

The parties and/or their attorneys, the witnesses and anyone else present at the
hearing are expected to sign the formal record at the conclusion of the hearing,. If
anyone present at the hearing considers that the record omits or does not properly
reflect matters that they presented at the hearing, that person may request that the
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tribunal correct the record. If the tribunal decides that any such correction is not
appropriate, the objection to the record would nonetheless be recorded. .

In practice, it is very rare for a party to refuse to sign the record of the hearing, and
even where this were to occur, the arbitration proceedings would not be affected. '

Of the major arbitral institutions, both CIETAC and the BAC preclude the pa.rnes
from taking any copies of the record; the SAC, on the ot.her hand, allows thl?. If
required during any judicial review of arbitration proceedmgs,' the relevan’t arbitral
institution will usually submit the record of the hearing to assist the court’s under-
standing of the case.

17.4 DOCUMENTS-ONLY PROCEEDINGS

In China, most arbitrations involve a hearing before the arbitral tribunal. Oral heallrings
are favoured by the parties and their representatives as an ideal opporu.mny ?f
presenting their case and arguments directly to the tribunal. From the trlb'unal s
standpoint, a hearing will enable the arbitrators to ask questions. and mterfmt with the
parties, thus ssisting the tribunal in familiarising themselves with the claims and the
evidence.

Aricl2 39 of the Arbitration Law provides that:

An arbitral tribunal shall hold oral hearings in any case, Where the parties agree to
dispense with any oral hearings, the arbitral tribunal may render the award on the
basis of the request for arbitration, claims and counterclaims and other docu-
ments.

Accordingly, documents-only proceedings require the consenF of the parties.
Absent the parties’ consent, such proceedings will breach the Arbitration Law aI.ld any
award would be susceptible to being set aside. For an example of an award being set
aside on this ground, see the application of Taiwan Huaging Plastics Co., Ltd. to set
aside CIETAC Award [2002] No. 0039. _ '

Based on our experience and dealings with the major arbitral institutlgns in
China, document-only proceedings are very rare, to the extent that many experienced
case managers of these institutions have never handled a case on a documents-anly
basis. The rare exceptions tend to be cases where the parties have reached a se.ttlemegt
agreement prior to any hearing and only requires the arbitral tribunal to confirm their
agreement in the form of an arbitral award.

APPENDIX 17-1A

Reply of the Supreme People’s Court to a Request for an Instruction concerning Setting
Aside CIETAC Award [2002] No0.0039
Supreme People’s Court (2002) Min Si Ta Zi No.44

To the Beijing High People’s Court:
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This is to acknowledge receipt of your Request for an Instruction concerning Setting
Aside CIETAC Award [2002] No.0039 (Jin Gao Fa [2002] No. 307). Having concluded
our deliberations, our reply is as follows:

According to Article 32 of the CIETAC Arbitration Rules, arbitral tribunals shall hold an
oral hearing in order to consider the case. However, where both parties consent, the
arbitral tribunal may consider the case solely on the basis of the written documents, if
it deems it appropriate. With respect to the dispute arising out of the business venture
between Taiwan Huaging Plastics Co., Ltd. and Huarui Plastics Net Weaving Co., Ltd,
of Yantai Development Area, the arbitral tribunal decided to consider Huaqing’s
counterclaim solely on the basis of written documents, without the parties’ consent,
Such a breach of the CIETAC Arbitration Rules amounted to “the arbitration procedures
not being in conformity with the rules of arbitration” as provided for under Article 260.1
of the Civil Procedure Law*, and the award should therefare be set aside.

10 March 2003

APPENDIX 17-1B

Request for an Instruction on Setting Aside CIETAC Award [2002] No. 0039
The High People’s Court of Beijing Jing Gao Fa [2002] No. 307
To the Supreme People’s Court:

Further to Taiwan Huaqing Plastics Co., Ltd.’s request to set aside CIETAC Award
(2002) No. 0039, the Beijing Second Intermediate People’s Court accepted the case,
intends to set aside the award and has requested our instruction. Following our review,
we hereby report the following relevant information to your Court:

I. BASIC FACTS OF THE CASE

On 16 November 1999, Huarui (a company) and Huaqing (a compaiv) concluded a
contract referred to as the “Sino-féreign Cooperative Enterprise Contract for Yantai
Dazheng Plastic Mesh Ltd.” (“Cooperative Contract”) and adopted Articles of Asso-
ciation for the cooperative enterprise (“AOA”). Both parties agreed to invest in and
establish a company named Yantai Dazheng Plastic Ltd. The Cooperative Coniract and
the AOA were approved by the competent government authority on 19 November
1999, and the cooperative enterprise obtained its business license on 26 November
1999. Disputes arose during the performance of the Cooperative Contract. After
negotiations failed, on 16 November 1999, Huarui commenced arbitration before
CIETAC in accordance with the Cooperative Contract.

4. This should be Art. 260.3 of the Civil Procedure Law 1991, or Art. 274.3 of the Civil Procedure Law
2012,
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1. THE ARBITRATION

Huarui’s claim in the arbitration was that the Respondent was responsible for the
relevant costs and was required to indemnify it in respect of financial losses suffered:
including (1) the cost of establishing the cooperative enterprise, in the amount of RMB
238,000; (2) interest as regards that cost, in the amount of RMB 33,700; (3) financial
losses, in the amount of RMB 762,500 RMB; (4) interest on a loan (RMB 341,000), in the
amount of RMB 51,900; and (5) the arbitration fees in their entirety.

Huaging’s counter-claim included: (1) the cost of establishing the cooperative enter-
prise, in the amount of RMB 341,000, of which 50% was to be borne by the Claimant,
i.e., RMB 170,500; (2) the loss of equipment in the sum of RMB 607,000; and (3) the
arbitration fees in their entirety.

On 15 September 2002, CIETAC rendered Award (2002) No. 0039 and ordered that:
(1) the Respondent shall pay the Claimant of the sum of RMB 350,000 as regards
financial losses; (2) the Claimant's other claims were to be dismissed; (3) the
Respondent’s ¢ unterclaims were to be dismissed; (4) 30% of the arbitration fees
relating to the =laim was to be borne by the Claimant, and 70% was to be borne by the
Respondewt; and (5) the arbitration fees relating to the counterclaim were to be borne
by the Respondent.

ii. THE PARTIES’ MAIN GROUNDS

1. The Respondent’s main grounds for setting aside the Arbitral Award

(1) The arbitration was not conducted in accordance with the Arbitration Rules.
The oral hearing was in its early stages when we raised the counterclaims. In
view of the counterclaims, the hearing was adjourned. We did not have an
opportunity to fully present our case during the oral hearing. Most of the
evidence was not submiited at the hearing, including in particular the Audit
Report relied on by the Chinese party, the evaluation report concerning the
investment in industrial property and the documents relating to the transfer of
ownership of the patents and technology. We did not see the originals of these
documents and cannot verify the authenticity of these important items of
evidence. Regarding the examination of the evidence, as we did not see the
originals of the evidence submitted by the Chinese party, we could not
exercise our right to examine the evidence. Although we made certain written
submissions on the basis of the copies of these documents as forwarded by
the Tribunal, such comments were limited. Further, there were no exchanges
in argument between the parties. In view of these deficiencies, the oral
hearing of 19 November 2001 was not completed properly and fell far short of
fair arbitration proceedings. We have been awaiting a further oral hearing

275



D e

Sun Wei & Melanie Willems

(2)

(3)

following 19 November 2001, so that we might present our case in full, but we
were never given that opportunity.

Our counterclaims were not considered in any oral hearings. According to
Article 32 of the CIETAC Arbitration Rules (2000), the Tribunal shall hold ora]
hearings when considering the case. The tribunal, having admitted our
counterclaims into the arbitration, in breach of the Arbitration Rules pro-
ceeded to dismiss these counterclaims without an oral hearing, absent any
application by the parties for the case to be considered on the documents
alone.

As regards the issue of investments made by Chinese parties who do not hold
valid patents, the present dispute concerns whether the patent, based on
which the Chinese party claims to have fulfilled its investment obligations, is
in fact valid. We have informed the Tribunal in writing on two occasions of
the fact that the Patent Re-examination Board of the State Intellectual
Property Office is currently examining the validity of this patent. The outcome
of this review will have a significant impact on the arbitration. The Tribunal
ought to have properly considered our position that the patent is invalid,
instead of ignoring it. One month after the Arbitration Award was rendered,
on 21 March 2002, the Patent Re-examination Board declared that the Patent
was invalid. The Arbitration Award was unfair and ignored the true position,
and the Tribunal should reconsider the Award in the light of the findings
made in the re-examination of the patent.

2. Huarui’s main grounds for upholding the award.

(1)

The arbitration procedure was in compliance with the Arbitration “u'es:
(a) Both parties presented their cases in full, adduced and revi¢we=d the
relevant evidence, and made submissions as regards the counterclaims
advanced by the Taiwanese party. Huaqing submitied is Dafence, the
counterclaims and its challenges to the documents submived by us subse-
quent to the hearing. (b) lRegarding the submission and examination of the

- evidence, the Arbitration Rules do not require that the evidence be adduced

(2)

and reviewed at the oral hearing. (¢) Not convening a further oral hearing is
not in breach of the Arbitration Rules. The Rules only required the Tribunal to
hold ‘oral hearings’, but they do not specify how many hearings shall be held.
As regards the counterclaims not being considered in the course of an oral
hearing, the Arbitration Rules only require the Tribunal to hold oral hearings,
but they do not specify that any particular issues, including the counter-
claims, should be examined in the course of a separate oral hearing. The
Tribunal may in its discretion determine whether to consider any particular
issues in the course of an oral hearing. The Tribunal had already considered
the counterclaims briefly at the outset of the arbitration. Following the oral
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(3)

hearing, the Taiwanese party made written submissions as regards the
counterclaims, which we forwarded to the Tribunal. We replied to the
Taiwanese party’s counterclaims in writing, and submitted the relevant
evidence. The Tribunal has analysed the position of both parties in detail.
Dismissing the Taiwanese party’s counterclaims without an oral hearing is
not in contravention of the Arbitration Rules,

As regards the investment made by the Chinese party holding the patent, the
issue of the validity of the patent goes to the merits of the dispute, and the
challenge made on this ground should therefore be dismissed in accordance
with Article 261.1 of the PRC Civil Procedure Law.

Iv. THE OPINION OF THIS COURT:

Ii"

2.

Regarding the grounds relied on by Huaging for setting aside the Arbitral
Award
Haviie reviewed the matter, we find that CIETAC served the Claimant's
Paquest for Arbitration and the relevant evidence on the Respondent. In the
~aurse of the oral hearing, Huarui and Huaging set out their positions
regarding the main issues in this case and responded to the Tribunal’s
questions. During the consideration of the case, Huaging did not ask Huarui
to present the originals of the evidence relied on, including the audit report.
As this is an arbitration with foreign elements, the Arbitration Rules did not
require the parties to present the originals of the evidence or to have engage
in argument at the oral hearing. Hence, this Court does not support the
Respondent’s claim that the arbitration was not conducted in accordance with
the Arbitration Rules.
Regarding Huaging’s argument that its counterclaims were not considered in
an oral hearing.
Following our review, we find that Huaging submitted an Application that a
consideration of the Counterclaims be postponed at the oral hearing. The
Tribunal accepted Huaqing’s application. Following the oral hearing, Hua-
ging then submitted its counterclaims and evidence within the time limit set
by the Tribunal. Upon receipt of the documents forwarded by the Tribunal,
Huarui also submitted its reply and the relevant evidence. The Tribunal
examined both parties’ positions on the basis of documents and rejected
Huaging’s counterclaims based on facts and evidence.
According to Article 32 of the Arbitration Rules, “[t]he arbitral tribunal shall
hold oral hearings when examining the case. However, the arbitral tribunal
may examine the case on the basis of documents only if the parties so agree and
the arbitral tribunal consents or the arbitral tribunal deems that oral hearings
are unnecessary and the parties so agree.” Neither party applied for examina-
tion on a documents-only basis. Without obtaining both parities’ consent, the
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Tri_bunal decided to examine the counterclaims on a documents-only hag:
T?uf; is against the Arbitration Rules. According to Article 260(1) (3) of éle ii?m'
Cl.vﬂ Procedure Law, an arbitral award with foreign elements shall b 9
{mde when “the composition of the Tribunal or the procedure of the arbitrsr _Sel
is ngt in accordance with the Arbitration Rules”. Hence, Huaging’s ground lfon
settmg aside the Award is valid and shall be upheld by this Courtn 3
3. Regarding Huaging’s argument that Huarui’s investment based on ;i Datent ig

invalid. This issue is indeed a point on the merits of 1 i
his s : e case, and is beyond
scope of judicial review as stipulated by the Arbitration Law. Hence t}?j: gl 1
ground is not supported by this Court ' .
| Arbitral Award

Wit.hout obtaining the parties consent, to consider the counterclaims on th

basis of documents only goes against the Arbitration Rules and the aw .
should thus be set aside pursuant to Article 260.1 of the Arbitration La\wa?d
accordance with Article 70 of the Arbitration Law, this Court agrees with ﬁn
Intermediate People’s Court of Beijing that the CIETAC (2002) No 0039E

Award should be set aside, Pleage provide your instruction if this opinion is

correct,
18.1 TIME LIMIT FOR THE ISSUING ARBITRAL AWARD

The Arkitretion Law does not specify the time limit within which the arbitral award
21 November 2002 shovl be inade. Instead, this matter is addressed by the arbitration rules of the various
instiiations. For instance, Article 48.1 of the CIETAC Rules 2015, which applies to cases
-yithin CIETAC’s general procedure provides that, ‘The arbitral tribunal shall renider an
arbitral award within six (6) months from the date on which the arbitral tribunal is
| formed.” For cases to which the summary procedure applies, the time limit is three
months: whereas it is four months for domestic cases. Under the BAC Rules 2015, the
time limits for the general procedure and summary procedure are four months and
seventy-five days, respectively.’

Despite these provisions, it is still common for arbitration proceedings to
continue for much longer. The reasons for this include:

(1) The time period is calculated from the date on which the arbitral tribunal is
formed, rather than from the date when the case is accepted.
When a case has been accepted, the arbitration commission will serve the
notice of arbitration, the arbitrators will be nominated or appointed, the
arbitrators will declare circumstances which may cause justifiable doubts as
to their impartiality and independency, and the arbitral institution will
forward these declarations to the parties for them to raise any objections.
Where any party does challenge an arbitrator, it will inevitably lead to more
delay in the formation of the arbitral tribunal. In practice, usually a significant
amount of time will have elapsed until the tribunal has been appointed.

(2) An arbitral tribunal may apply to the relevant arbitral institution for an

! extension of the time period: such requests are, in most cases, approved.

‘ 1. See Articles 62.1 and 71.1 of the CIETAC Rules 2015 and Articles 47 and 58 of the BAC Rules 2015.
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Article 48.2 of the CIETAC Rules 2015 states that ‘Upon the request of the
arbitral tribunal, the President of the Arbitration Court may extend the time
period if he/she considers it truly necessary and the reasons for the extension
truly justified.” Article 47 of the BAC Rules 2015 similarly provides that, If
there are special circumstances Justifying an extension, at the request of the
presiding arbitrator, the Secretary-General may approve an appropriate exten-
sion of the time limit.’

Since the rules do not specify what might constitute ‘justifiable circumstances’,
arbitral tribunals may request extensions for all manner of reasons, including the
emergence of new evidence, difficulties in gathering the evidence within the original
time limit, the parties’ intention to negotiate a settlement, or simply the complexity of
the case. As arbitrators tend to be established academics, practicing lawyers of
government officials, their other professional commitments may well be such that they
are unable to focus on the case. Even if the real reasons for the delay in issuing any
award are unrelated to the arbitration proceedings, the tribunal may nonetheless
simply request an extension by referring to the ‘complexity of the case’. Faced with
such requests, the arbitral institutions often feel they have no choice but to approve
them.

18.2 THE MAKING OF ARBITRAL AWARDS

In Chinese arbitration practice, arbitral awards are usually drafted by the presiding
arbitrator or sole arbitrator and proofread by the case manager. An arbitral award will
address the claims, the facts of the dispute, the reasons on which the award is based,
the tribunal’s order (the decision or determination of the claims), the allocation of th»
costs of the arbitration, and the date on which and the place at which the awara is
made. Where the award is made in accordance with the terms of a seftlerient
agreement between the parties, the facts of the dispute and the reasons on Wisich the
award is based may be omitted.

Where the arbitral tribunal consists of three arbitrators, there ma y.boa difference
of opinion. If a majority opinion can be reached, then the award she i e made on that
basis. If a majority consensus cannot be reached, the president arbitrator will be
empowered to make the award on the basis of his or her assessment. In each case, the
dissenting arbitrator(s) may or may not sign the arbitral award. Any dissenting
opinions are frequently attached to the arbitral award and also served on the parties,
although such opinions are not deemed to be a part of the award.

Some arbitral institutions have specialist committees that provide advisory
opinions to arbitral tribunals where differences in opinion cannot he resolved. For
instance, CIETAC’s Expert Consultation Committee, composed of one director, two
vice-directors and fifty-five members, serves this purpose. As regards the BAC,
although there is no such specialist committee, the arbitrators may consult experts in
the relevant field on their own initiative if they are unable to come to an agreement.
Alternatively, arbitrators may raise specific issues with the competent officer of the
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relevant department of the BAC for further comments. The .rules of both CIET.AC and
the BAC do not require the tribunal to give notice to the parties that the committees or
‘experts’ have been consulted. . ‘ _ ‘

The arbitrators are meant to sign their award, although any dlssem_mg_ar}:)_ltrator
may choose not to do so. The award will then be sealed by the arbitral institution.

18.3 SERVICE OF ARBITRAL AWARD

service of the arbitral award on the parties in accordanc_e with the applicable rulles will
conclude the arbitration proceedings. As the Arbitration Faw does not specify th.e
methods by which an award is to be served, arbitral institutlpns generallly address this
issue in their own procedural rules. In practice, personal_ser\r}ce gnd_sewlce by post are
the methods most frequently employed by Chinese arbitral institutions.

Personal service means delivery of the award directly to a party, who WoulFl be
expected to acknowledge receipt (either personally or by an allt.hDI'ISEd representative).
Service by post iswusually taken to refer to registered mail. Awards. can also' be
transmitted to the parties by fax or email, where the applicable rules permit this. Article
8.1 of the CI&1AC Arbitration Rules (2015) provides that:

Al nncuments, notices and written materials in relation to the arbitration may be
G-tivered in person or sent by registered mail or express mail, fax, or by any other
neans considered proper by the Arbitration Court or the arbitral tribunal.

We discuss a number of key issues relating to service of the arbitral award below:

(1) Service by Publication S
Publication is one of the most important methods of service in civil litigation

in China. The arbitration rules of many Chinese arbitral institutions also
permit service of documents by publication. For instance, Article 83.1 of the
Arhitration Rules of the Shanghai Arbitration Commission states that:

All arbitration documents, notices and other materials may be de_livered to
the parties concerned or their agents directly or by registered mail, express
mail service, facsimile, telegram, and public announcement and other

methods.

Even though service by publication features in the rules of arbitration of.many
institutions, the procedure can be criticised as unnecessarily int.roducmg an
aspect of civil procedure into arbitrations. Service by publhcan'on ten.ds to
delay the arbitration proceedings significantly. It is also entirely inconsistent
with the confidential nature of arbitration. CIETAC and the BAC have both
abandoned this method. Attempted Delivery. o

When introducing the major amendments of the BAC’s Arbitration Rules
2008,2 Ms. Wang Hongsong, the Vice-Chairperson of the BAC noted that:

(2

—

2. http://www.bjac.org.cn/news/view.asp?id = 1161, accessed on 14 July 2013.
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The requirements for the notarisation of documents in the context of
service, and service by publicaticn, have been abolished. These are two
important changes regarding the methods for service of documents. The
introduction by the BAC of the notion of taking sufficient steps to effect
service, as commonly reflected in international commercial arbitration
practice, in domestic arbitrations has proven controversial. The BAC Arbi-
tration Rules 2004 accordingly referred to civil pracedure rules and intro-
duced a number of methods by which service could be effected, such as
leaving the documents at the addressee’s domicile and service by publica-
tion. However, these methods have been criticised for conflicting with the
confidential nature of arbitration, and as being wasteful of time and
resources, causing delay ... As early as 1999, when the Arbitration Rules
were under revision, the BAC considered adopting the notion of an ‘at-
tempted delivery” [i.e. taking sufficient steps to effect service]. However,
ultimately this was not implemented. The 2004 Rules the introduced the
concept of ‘attempted delivery’ in commercial cases with a foreign element,
providing that: “If despite reasonable inquiries, the addressee’s place of
business, place of habitual residence or other postal address cannot be
determined, service shall be deemed to have been effected if the document,
notice or material is delivered to the addressee’s last known place of
business, place of habitual residence or other postal address by mail, courier
or any other means of delivery supported by proof of an attempt to deliver.’
The 2008 Rules further extended the scope of this provision to all cases
under the auspices of the BAC. This rule promotes cooperation between the
parties, urging them to provide accurate contact information, or else face
unfavorable consequences,

Article 71.3 of the BAC Rules 2015 is:

If despite reasonable inquiries, the addressee’s place of business, place of regis-
tration, place of residence, address indicated on ID card, hukou address,® the
address for service agreed by the parties, or other correspondence address canno
be found, service shall be deemed to have been effected if the document, notice, ¢t
material is delivered to the addressee’s last known place of business, place of
registration, place of residence, address indicated on ID card, hukou addiese, the
address for service agreed by the parties, or other correspondence address by mail,

courier, or by any other means of delivery which allows for record of delivery,
*

Article 8.3 of the CIETAC Rules 2015 provides:

Any arbitration correspondence to a party or its representative(s) shall be deemed
to have been properly served on the party if delivered to the addressee or sent to
the addressee’s place of business, registration, domicile, habitual residence or
mailing address, or where, after reasonable inquiries by the other party, none of
the aforesaid addresses can be found, the arbitration correspondence is sent by the
Arbitration Court to the addressee’s last known place of business, registration,
domicile, habitual residence or mailing address by registered or express mail, or by
any other means that can provide a record of the attempt at delivery, including but
not limited to service by public notary, entrustment or retention.

3. A system of household registration in China.
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Where the address of a party cannot be ascertained despite reasonable enquiries
having been made, an ‘attempted delivery’ that i_s put on record to fme of the addr;ssis
that are deemed reasonable (as set out above) will constitute effectwe service. Both the
CIETAC and BAC arbitration rules stress that any attempted.dehvew should be through
amethod that can be recorded. The CIETAC Rules also speFlfy certain fgrther meth.o{ds,
in addition to registered or express post, for instance service by a public notary or ‘by
rEtem'lgz:vice by retention’ means leaving the award at a party’s ad&jress. In pr.actice
this is often used when the recipient refuses to accept personal service, or service by
post. Reflecting the common practice in civil litigation, the rul_es of many other arblj[ral
institutions in China make reference to this method of service. qu mstan.ce, Article
83.2 of the Arbitration Rules of the Shanghai Arbitration Commission provides that:

Where a party refuses to accept service of documents pertaining to t!]e arbitration,
the documents may be served by leaving them the party’s domicile or place of

business.

‘Service hyv a public notary’ involves a public notary certifying an attempted
delivery by tiie arbitral institution. This can be used by way of further support for, or

proof of Gther methods of service. . .
The tules relating to service that are set out in this chapter also apply to service

of a1.v other documents in arbitration proceedings.

18.4 ALLOCATING RESPONSIBILITY FOR THE COSTS OF THE
ARBITRATION

Arbitral tribunals have the power to allocate the costs of the arbitration b?tWE‘E‘H the
parties. In principle, although under Chinese law the parties are free to provide for how
these costs are to be borne between them in their arbitration agreement, they rarely do
soin practice. As a result, the parties’ liability for costs usually requires to be addressed
either in the award or any conciliation statement.

Article 54 of the Arbitration Law provides that:

The award shall set out the claims made in the arbitration, the matters in _dispute,
the grounds on which the award is made, the tribunal’s determination, the
responsibility of the parties for the fees of the arbitration and the date of the award.

In this, Chinese law follows the arbitration laws of many other jurisdictions
worldwide. By way of example, Article 61.1 of the English Arbitration Act 1996
provides that:

The tribunal may make an award allocating the costs of the arbitration as between
the parties, subject to any agreements of the parties.

Section 1057(1) of Code of Civil Procedure of Germany states that:

Unless the parties agree otherwise, the arbitral tribunal shall allocate the costs of
the arbitration as between the parties by means of an arbitral award ...
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Section 42 of the Swedish Arbitration Act provides that:

Unless atherwise agreed by the parties, the arbitrators may, upon request by a
party, order the opposing party to pay compensation for the party’s costs...

The costs of the arbitration will include the charges of the relevant arbitral
institution, which in turn generally includes administrative fees, the professional fees
of the tribunal and expenses or disbursements incurred in relation to the proceedings,
The tribunal will be expected to allocate these costs of its own initiative. Further, ag
regards the legal (and other) costs incurred by the parties themselves in the arbitration,
the parties would be expected to apply to the tribunal for an order that these “Inter
partes’ costs be allocated. Any such claim for the costs incurred by a party will need tg
be supported by sufficient evidence, most importantly as regards the actual amount of
costs that the party has incurred.

Foreign arbitral tribunals tend to adopt one of two distinct approaches as to how
costs are allocated between the parties, which are considered below.

18.4.1 The ‘English’ Approach

A number of jurisdictions adopt the approach favoured by English tribunals, that ‘costs
follow the event’ - or, in other words, that the losing party is to pay the successful
party’s costs, including legal fees. This general rule is reflected in section 61 of English
Arbitration Act 1996, which states that:

-.- unless the parties otherwise agree, the tribunal shall award costs on the general
principle that costs should follow the event except where it appears to the tribunal

that in the circumstances this is not appropriate in relation to the whole or part or
the costs.

Section 1057 of the German Code of Civil Procedure states that, when deciding
the allocation of costs, the arbitral tribunal:

... shall do so at its discretion and take into consideration the circumstanc s of the
case, in particular the outcome of the proceedings.

Consistent with the above arbi?ration laws, which may well influence the practice
adopted by arbitrators whose legal background lies in these jurisdictions, the starting
point in many international arbitration proceedings is that costs should follow the
event. However, that principle is not adhered to as a rigid rule. Costs remain a matter
within the discretion of the tribunal. International arbitrators will consider a range of
factors when deciding how to allocate costs, including the conduct of the parties and
the relative degree of success of individual claims, rather than only identifying which
party was successful ‘overall’. In conclusion, however, a party whose claims or
defences have been rejected by an international arbitral tribunal is likely to find itself
bearing at the very least some liability for the costs of the opposing party.
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18.4.2 The ‘American’ Approach

By way of a contrast, the so-called “American approac.h’ is .that. ea_ch party bears ‘i.ts ow?
legal costs, and an equal share of the costs of the arbitral m_stltutlons and t'he tlubuna :
The reasons for adopting this approach are gen.erallly said to be that [ll) since t.he
outcome of legal proceedings tends to be uncertain, 1t. cpuld-well be. unf.alr. to require
the losing party to pay costs, (ii) a party in financial (Ellff}(?ult]-es or with lum.t.e_d mea.ns
may be deterred from seeking redress if it fe_lces a liability in ;osts, ar}d (1lu_] parties
might be tempted to use the prospect of making the opponent. liable for their costs as
a tactical tool, increasing their legal spend in the hope that this forces the other party
i ettling the claim.* ‘
E CUD;;S: raspproc-f:h is based on the prevalent practice. of .the us Coulrts ir} civil
litigation, but it has also been adopted in domestic arbitration proceedlngs_ in the
United States. However, the American approach is not generally followed by interna-
tional tribunals sitting in the United States, who have power-to a.:ward legal costs (and
who do so in practice), and even the US Courts may in certain Clrcumstan@s hold the
losing party responsible for attorney’s fees. It has also been noteq that in smlne Us
states, a paitv. may bring an action for legal costs in the state courts if such a claim has
not beet. properly determined by an arbitral tribunal.’

18.4.3 The Chinese Rules Governing Allocation of the Costs of the Arbitration

Chinese arbitral practice as regards the allocation of the costs of the arbitration
essentially follows the English approach, as discussed further below.

18.4.3.1 The Arbitral Tribunal Determines the Allocation of Costs

As regards the acceptance and administration fees levied by the arbitral institution, the
tribunal will determine how these are to be allocated of its own initignvle. Other. costs
incurred by a party, such as legal costs, will need to be claimed specifically. A claim for
costs must be supported by sufficient evidence. Article 52 of the CIETAC Rules 2015

provides that:

1. The arbitral tribunal has the power to determine in the‘arbitral award the
arbitration fees and other expenses to be paid by the part.les to CIETAC. ‘

2. The arbitral tribunal has the power to decide in I!IE arbltra_l award, having
regard to the circumstances of the case, that the‘]osmg party.ls.tc compensate
the winning party for the expenses reasonably incurred by it in pursuing the
case...

4. Ye Qing, Research on China’s Arbitration Regime, 224 (the Press of Shanghai Academy of Social
Sciences, 2009). ) . ) . :

5. For a discussion of the recent trends affecting the A_merlcan approach‘ yeterred to in tIr_usi
paragraph, see Yao Junyi, On Arbitration Costs, Collection of Essays on Civil and Commercia

Laws, Vol. 28 (the Law Press, 2003).
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Article 51 of the BAC Rules 2015 provides that:

(1) The Arbitral Tribunal shall have the power to determine in its award the
arbitration fees and the expenses actually incurred to be borne by the parties,
including but not limited to appraisal fees, evaluation fees, and audit fees ...

(4) The Arbitral Tribunal shall also have the power to order in its award, pursuant
to a party’s request, that the losing party bears the winning party’s reasonable
costs and expenses for the conduct of the arbitration ...

18.4.3.2 ‘Loser Pays’
Chinese arbitral practice follows the usual rule in international arbitration proceedings
that the unsuccessful party ought to be liable for the reasonable costs of the successful
party. Article 9 of the Measures for Charging Arbitration Fees by the Arbitration
Commission provides that: ‘In principle, the arbitration costs shall be borne by the
losing party.” As the arbitral tribunal will have found that the unsuccessful party has
infringed the rights of, or failed to perform the obligations owed to, the successful
party, an award of costs against the unsuccessful party would generally seem to be fair,
Article 52.2 of the CIETAC Rules and Article 51.4 of the BAC Rules, both quoted
above, echo this principle. As to what constitutes reasonable expenses, Article 52.2 of
the CIETAC Rules provides that:

... In deciding whether or not the winning party’s expenses incurred in pursuing
the case are reasonable, the arbitral tribunal shall take into consideration various
factors such as the outcome and complexity of the case, the workload of the
winning party and/or its representative(s), the amount in dispute, etc,

Article 51.4 of the BAC Rules specifies that the winning party’s reasonable cozts
and expenses shall include, without limitation, ‘attorney’s fees, costs of preservation
measures, travel expenses, and notarial fees’ and that:

[wlhen the Arbitral Tribunal determines the amount of the above costs and
expenses, it shall take into consideration relevant factors such as the GLtcome of
the case, the complexity, the actual workload of the parties or theivattorneys as
well as the amount in dispute. =

18.4.3.3  Allocating Costs According to the Merits of the Parties’ Respective

Positions

In practice, it may not be possible to identify any absolute winner or loser in a
particular arbitration. The parties may each have advanced specific claims and
defences which the tribunal upheld. The rule that ‘costs follow the event’ ought not to
be rigidly applied in these circumstances. Rather, an award of costs should reflect the
respective merits, or relative degree of success, of the positions adopted by both parties
to the proceedings.
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Article 9 of the Measures for Charging Arbitration Fees by the Arbitration
Commlission provides that:

... if a party succeeds with some aspects of its case, but is unguccessful in others,
the arbitral tribunal shall determine the proportion of arbitration fe_es to be borng
by each party according to the liability of each party. If the parties settle their
disputes by agreement, or if the case is settled through conm_hatlt_)n before the
arbitration tribunal, the parties agree the proportion of the arbitration fees to be
borne by each party.

This more nuanced approach is also reflected by Article 51.2 of the BAC Rules
2015.

18.4.3.4  Costs Penalties for Delaying the Proceedings
In addition to the general principle that the ‘loser pays’, Article 51.3 of the BAC Rulgs
introduced an additional, and unfettered, basis for the allocation of costs that is
intended to dei>r parties from intentionally delaying the proceedings (else they may
find themseives exposed to an increased liability for costs):

Wiera a party is under the circumstance provided for in paragraph ‘(7) of Artic}e
22% of the Rules, or any other circumstances violating the Rules which respit_s in
delay in arbitral proceedings, its allacation of arbitration costs shall not be limited
by the provisions of the preceding paragraph. Wherg other costs are incurred or
increased due to such delay in proceedings, the delaying party shall also bear such
costs.

18.4.4 Prepayment of Arbitration Fees by the Claimant

In China, arbitration proceedings will not be commenced until the arbitratior? fees hav.e
been paid. One of the reasons for this is to ensure that arbitrators will be paid for their
work. Although the costs of the arbitration will in all likelihood ultirnatelly be borne by
the losing party, or by both parties in a proportion reflecting their relative degrees of
success, it is of course impossible to form a view on the merits at the outset of the
proceedings, nor is it sensible to ask the respondent to bear some of the_ fees paya-b]e in
respect of a claim that is commenced against it. As a matter of practicality, the claimant
is therefore required to make an advance payment of the arbitration fees.

Article 4 of the Measures for Charging Arbitration Fees by the Arbitration
Commission states that:

The claimant shall, within 15 days of receipt of notification of acceptance by the
arbitration commission, pay in advance the fees for accepting the.casc? in accor-
dance with the provisions of the Fee Schedule for Accepting Arbitration Cases.
When raising a counterclaim, the respondent shall pay in advance the fees for

6. Where a party, after being aware of the composition of the arbitral tribunal, appoints attorneys
whose appointment may give rise to grounds for challenge of any arbitrator.
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accepting the case in accordance with the provisi
_ _ E provisions of the Fee §
Accepting Arbitration Cases. ASES

18.5 INTERPRETATION OF THE ARBITRAL AWARD B
Y THE A
TRIBUNAL R

lChir.lese laws, judicial interpretations and the arbitration rules of the major arbitrati
mst.ltutions are all silent on the arbitral tribunal’s powers or obligations to inter -
arbitral awards. The Chinese legal framework only deals with necessary correctionirte i
an award, as set out below. In our view, there is a need for the tribunal’s interpretativo
powers to be addressed either by legislation or through consistent arbitral practi )
ultimately reflected by relevant amendments to institutional rules, i

Many other jurisdictions lay down clear rules as to what a tribunal can ang
cannot do when it comes to interpreting an award. For instance, awards made unde
the auspices of the HKIAC are to he interpreted in accordance with Article 33 (b) of thr
UNCITRAL Model Law, which empowers the tribunal to make corrections to 0?
mterpret an award as follows:

L so‘agreedk by the parFies, a party, with notice to the other party, may request
the arbitral tribl_]nal Lo give an interpretation of a specific point or part of the
award. If the arbitral tribunal considers the request to be justified, it shall make the

correction or give the interpretation within thirty da i
_ ( ys of receipt of the request.
Interpretation shall form part of the award. ’ auest The

A similar provision exists in Article 35 of the Swi :
F— ‘ wiss Rules of In
Arbitration: ternational

Within Fhirty days after the receipt of the award, a party, with notice to the
Secretarlat and to the other parties, may request that the arbitral tribunal give an
Interpretation of the award. The arbitral tribunal may set a time-limit, as a rule na
fsxceeding thirty days, for the other parties to comment on the rec,luesl 2 T’:el
Interpretation shall be given in writing within forty-five days after the 1"ecef:m”ﬂ’ riua
request. The Court may extend this time limit, The interpretation shall fo,m ’a1't of
the award and Articles 32(2) to (6) shall apply. l o
L

18.6 OMISSIONS AND MANIFEST ERRORS IN ARBITRAL AWARDS

Article 56 of the Arbitration Law of China provides that:

If there are typographical or mathematical errors in an arbitration award, or if
matlters. which have been decided by the arbitration tribunal are omitted fro,m the
arbltratl_on award, the arbitration tribunal shall correct ar supplement the award as
appropriate. The parties may, within 30 days from the date of receipt of the award,

request the arbitration tribunal to make such i
corrections or to ‘
award, supplement the

Both CIETAC and the BAC have supplemented Article 56 wi ifi
. 56 with m
which differ slightly. e
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Article 53 (*Correction of Award’) of the CIETAC’s Rules 2015 provides that:

1. Within a reasonable time after the award is made, the arbitral tribunal may,
on its own initiative, make corrections in writing of any clerical, typographical
or computational errors, or any errors of a similar nature contained in the
award.

2. Within thirty (30) days from its receipt of the arbitral award, either party may
request the arbitral tribunal in writing for a correction of any clerical,
typographical or computational errors, or any errors of a similar nature
contained in the award. If such an error does exist in the award, the arbitral
tribunal shall make a correction in writing within thirty (30) days of receipt of

the written request for the correction.
3. The above written correction shall form a part of the arbitral award and shall
be subject to the provisions in Paragraphs 4 to 9 of Article 47 of these Rules.

Article 54 (*Additional Award’) continues:

1. Where any matter which should have been decided by the arbitral tribunal
was omitwed from the arbitral award, the arbitral tribunal may, on its own
initiative, make an additional award within a reasonable time after the award
is made. 2. Either party may, within thirty (30) days from its receipt of the
arbitral award, request the arbitral tribunal in writing for an additional award
or any claim or counterclaim which was advanced in the arbitration proceed-
ings but was omitted from the award. If such an omission does exist, the
arbitral tribunal shall make an additional award within thirty (30) days of
receipt of the written request. 3. Such additional award shall form a part of the
arbitral award and shall be subject to the provisions in Paragraphs 4 to 9 of
Article 47 of these Rules.

The CIETAC Rules are considerably more detailed than Article 56 of the Arbitra-
tion law, and provide for specific time limits. In our view, the legislation should be
amended to deal with the matters that CIETAC has sensibly addressed in its Rules.

Article 52 of the BAC Rules 2015 provides that:

(1) The Arbitral Tribunal shall correct in its award any error in computation, any
clerical or typographical error, and any omission from its decision of claims on
which it has made a judgment in its reasoning. In the event any claim is
omitted entirely from the award, the Arbitral Tribunal shall make a supple-
mentary award. (2) Any party may, on discovering the existence of any of the
circumstances stipulated in the preceding paragraph, request in writing within
30 days of the date of receipt of the award that the Arbitral Tribunal rectify the
award or make a supplementary award. (3) Any rectification by or supple-
mentary award of the Arbitral Tribunal shall be an integral part of the original
arbitral award.

Comparing the CIETAC Rules and the BAC Rules, slight differences can be found.
Pursuant to CIETAC’s rules, where there are omissions in the arbitral award, the
tribunal is to render a supplementary award. In contrast, the rules of the BAC further
differentiate between omissions in two separate sets of circumstances, i.e., ‘any
omission from its decision of claims on which it has made a judgment in its reasoning’
and ‘any claim [that] is omitted entirely from the award’, and prescribe that the award
shall either be corrected or supplemented, respectively.
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In the Reply of the Supreme People’s Court to a Request for an [nstruction
Whether to Set Aside two Chengde Arbitration Commission Awards,” the Supreme
People’s Court stressed that the arbitral tribunal should not revoke an effective award

on the ground of omissions. Instead, a supplementary award shall be made, which
would constitute an integral part of the award,

APPENDIX 18-1A

Reply of the Supreme People’s Court to a Request for an Instruction regarding Whether
to Set Aside two Awards made by the Chengde Arbitration Commission

Supreme People’s Court (2005) Min Si Ta Zi No.51
To the Hebei High People’s Court:

This is to acknowledge our receipt of your Request for Insiruction regarding Whether
to Set Aside Chengde Award (2000) No.33 and Chengde Supplementary Award (2000)

No.1 (Ji Li Min Han Zi No.89). Having deliberated on the matter, we hereby reply as
follows:

This is a case where one of the parties has applied to the people’s court to set aside an
award with a foreign element made by a Chinese arbitral institution. According to your
Request for an Instruction and the documents provided with it, in a dispute between
Beijing Penghua Commercial Tech Development Company and Good Fortune Co., Ltd
of the British Virgins, an arbitral tribunal of the Chengde Arbitration Commission
rendered Chengde Award (2000) No.33 on December 26", 2000, and thereaftered

rendered Chengde Supplementary Award (2000) No.1 to revoke the previous award on
December 28", 2000.

Article 56 of the Arbitration Law provides that:

“If there are typographical or mathematical errors in an arbitration award;, or i}
ratters which have been decided by the arbitration tribunal are omitted from tie
arbitration award, the arbitration tribunal shall correct or supplement the cwe.rd as
appropriate, The parties may, within 30 days from the date of receipt 0 theaward,

request the arbitration tribunal Lo make such corrections or to supotement the
award.”

Article 46.3 of the Chengde Arbitration Commission Arbitration Rules also states that:

“A correction to an award, or a supplementary award, shall be deemed an integral
part of the original award.”

Chinese law and the arbitration rules allow the arbitral institution to render a
supplementary award on procedural matters or issues that have been omitted from an
award, rather than revoking an award that has already been made, and which has been

7. Appendix 18-1A.
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erved and so has become effective. The issuing by the Chengde Arbitration Comrr.nsA
Sion of a supplementary award which purports to revoke the existing a.ward regarding
?he same dispute lacked any legal basis and was not in conformity with the Chengde
Arbitration Commission Arbitration Rules.

This matter therefore falls within the circumstanc?g provided f01l" in zf‘xrticl.e 26().11 .38ﬂof
the Civil Procedure Law, namely that “the compqsmor} of the arbitration t-rzbu'na”orﬂle
procedure for the arbitration is not in corlfomw with .the rules of arbzt‘rattf.m .L he
people’s court may set aside the awards according to Article 70 of the Arbitration Law.

The major issue affecting these awards was the fact that they‘ did not .com‘ply w1thk;tie
appropriate legal procedures. The effect of such procedural 11'r§gularltg, 1:e. recx{lod L g
an award with a supplementary award, on the rights of the p,.arue:s can be remedied by
notifying the arbitral tribunal to hear the matter afresh. lCons@ermg the c?cgmstifi}c_:ecsl
of the awards involved in this case, we hold that the e.lrb.ltral tribunal shou. dbeno f 118
to re-arbitrate the matter within the relevant time lllmn pgrsuant to Article 61 odt ;e
Arbiiration Law, end that the procedure for s@tmg aside the afivards shoul 'de
suspended. If the avbitral tribunal refuses to re-arbitrate, Lh.e procedure for setting aside
the awards 5!l resume, and both awards shall be set aside.

24 January 2006

APPENDIX 18-1B

Request for an Instruction regarding Whether to Set Aside Chengde Award (2000)
No.33 and Chengde Supplementary Award (2000) No.1

The High People’s Court of Hebei Province [2005] Ji Li Min Han Zi No.89
To the 4" Civil Division of the Supreme Peaple Court:

According to the instruction set out in your letter ([2004] Mir} Si Ta Zi No. 45.), the
Intermediate People’s Court of Chengde accepted and publicly heﬂard the disputg
between Beijing Penghua Commercial Tech Development Company ( ”Penghue.l ) an
Good Fortune Co., Ltd of the British Virgin Islands (“Good Fortune”) regarding th’e
setting aside of an arbitral award. The Intermediate People’s Court of Chengde’s
opinion is as follows:

When submitting its application for arbitration to the Chengde Arbitrati_on Qormms-
sion, Good Fortune did not provide evidence that the company was vahdl‘y incorpo-
rated. The identification of the company's legal representative was not n_otarlzed by.the
PRC Ministry of Foreign Affairs’ offices in Hong Kong. During the pgbl_lc orallhear'lngl,
Good Fortune also failed to submit the aforementioned documents within the .t1me limit
to the court. Hence, according to the PRC Civil Procedural Law and the replies by the

8. Civil Procedure Law 1991. The same rule can be found in Article 274 of the Civil Procedure Law
2012,
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