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book and paper (F£FF 2 I 4%) and book or paper (5 2
% #%) include accounts, deeds, writings, and documents;

certificate of solvency (A fE1E# 71#& A E) means a

certificate issued under section 233; (Added 28 of 2003 s
2)
Commission (% %% B &) means-

(a) subject to paragraphs (b) and (c), the Securities and
Futures Commission referred to in section 3(1) of the
Securities and Futures Ordinance (Cap 571);

(b) where any relevant transfer order made under section
25 of that Ordinance is in force, the recognized
exchange company concerned or both the Securities
and Futures Commission and the recognized exchange
company concerned, in accordance witi: the provisions
of that order; or

(c) where any relevant transfer order-made under section
68 of that Ordinance is in force, the recognized
exchange controller concerned or both the Securities
and Futures Commissian-and the recognized exchange
controller concerned; in accordance with the provision
of that order. (Reniaced 5 of 2002 s 407)

Companies Register (%) %3LHF) has the meaning given
by section 2(1) of the Companies Ordinance (Cap 622);
(Added 28 01 2012 s5 912 & 920)

company.(%:#]) means
(a) 1 ccmpany formed and registered under the Companies
Ordinance (Cap 622); or
(b) an existing company; (Replaced 28 of 2012 ss 912 &
920)

company limited by guarantee (¥ %A k&) has the
meaning given by section 9 of the Companies Ordinance
(Cap 622) for the purposes of that Ordinance; (Added 28
of 2012 ss 912 & 920)

company limited by shares (437 FE2-3]) has the
meaning given by section 8 of the Companies Ordinance
(Cap 622) for the purposes of that Ordinance; (Added 28
of 2012 ss 912 & 920)

company secretary (/%) # %) includes any person
occupying the position of company secretary (by whatever
name called); (Added 28 of 2012 ss 912 & 920)
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PART I

PRELIMINARY

(Added 14 of 2016 54

Division 1

Short Title

1. Short title

This Ordinance may be cited as the Companies (WindinghUp
and Miscellaneous Provisions) Ordinance.

(Amended 28 of 2012 ss 912 & 920)

—_—

Division 2

Interpretation and Specification of Forms

(Added 14 of 2016 5 5)

2. Interpretation

(1) In this Ordinance, unless the context otherwise requires-
a resolution for voluntary winding up (§ %425 4

) has the meaning assigned to it by section 228(2): (Added
6 of 1984 s. 2)
agent (RE A) does not includ
as such; (Added 6 of 1984 s 2)

amend (15-3T) includes delete, add to o3 vary and the doing
of all or any of such thi

ngs simultaneously: (Added 30 of
2004 s 2)

€ a person’s counsel acting

articles (424 7)) in relation to a company, means the
articles of association of the company;

Note- Please also see section 98 of the Companies

Ordinance (Cap 622). A condition of an existing

company’s memorandum of association is to be regarded

as a provision of the company’s articles. (Replaced 28

of 2012 s 912 & 920)

authorized financial institution (BT 3 # #4) means an

authorized institution within the meaning of section 2 of

the Banking Ordinance (Cap 155); (Added 12 of 1988 s 2.
Amended 49 of 1995 53)

Winding Up and Miscellaneous Provisions)
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| k and paper (Fr Z34%) and book or paper (%7t 2
boo

5 #%) include accounts, deeds, writings, and documents;

1 ency (H1EH 4 7% W E) means a
cer;{ilf?g;fe (i)éfmf;dl ‘Ijmde{ S(ection 233; (Added 28 of 2003 s
c
2)
ission (% 5% B €) means-
Com”ms;(')enct(i;iﬁgr;plzs (b) and (c), the Securities and
E ;11 t{u‘es Commission referred to in section 3(1) of the
Sgcurities and Futures Ordinance (Cap 571); ;
(b) where any relevant transfer_ order made under sec 21213
25 of that Ordinance is in force, the 1‘ecogr11'tiES
exchange company concerned or both Fhe Sem;ln "
and Futures Commission and the recqgnlzed exct a_n;,1 ;
company concerned, in accordance with the provisio
order; or '
[c) ?tht;aet any relevant transfer order made under sec_tlog
: 68 of that Ordinance is in force, the recognize
exchange controller concerned or both _the Sec%ntlez
and Futures Commission and the recogmzed &k ‘ar.lgn
controller concerned, in accordance with the provisio
of that order. (Replaced 5 of 2002 s 407) | '
Companies Register (/> %) /}j}’éaﬁ) has t‘he meanéng g61£f§)n
by section 2(1) of the Companies Ordinance (Cap :
(Added 28 of 2012 ss 912 & 920)

ny (4~%]) means -
co(z;paaio(mpany formed and registered under the Companies
Ordinance (Cap 622); or
(b) an existing company; (Replaced 28 of 2012 ss 912 &
920) ] |
company limited by guarantee (#%4%%1‘?«%\5}) has the
meaning given by section 9 of the Con_'lpames Ordmgn;g
(Cap 622) for the purposes of that Ordinance; (Adde
of 2012 ss 912 & 920) g h
company limited by shares (JA1r A& f&4>4]) has the
meaning given by section § of the Corppames Ordmintzzg
(Cap 622) for the purposes of that Ordinance; (Adde
of 2012 ss 912 & 920)
company secretary (-3 #:Z) includes any person

occupying the position of company secretary (by whatever
name called); (Added 28 of 2012 ss 912 & 920)
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non-Hong Kong company (3F % # /> %) means a company
incorporated outside Hong Kong that-

(a) establishes a place of business in Hong Kong on or
after the commencement date of Part 16 of the
Companies Ordinance (Cap 622); or

(b) has established a place of business in Hong Kong
before that commencement date and continues to have
a place of business in Hong Kong at that
commencement date; (Replaced 28 of 2012 ss 912 &
920)

officer (Z #. A B ) , inrelation to a body corporate, includes
a director, manager or company secretary of the body
corporate; (Added 80 of 1974 s 2. Amended 28 of 2012 sg
912 & 520)

officer who is in default (% # H# A B) has the meaning
assigned to it by section 351(2); (Added 6 of 1984 s 2)

Official Receiver (¥ %% # % % &) means the Official
Receiver appointed under the Bankruptcy Ordinance (Cap
6); (Added 30 of 1999 s 2)

ordinary resolution (38 ¥z #) has the meaning given by
section 563 of the Companies Ordinance (Cap 622);
(Added 28 of 2012 ss 912 & 920)

place of business (%4 %) in relation to a non-Heng

Kong company, has the meaning given by section 774(1)
of the Companies Ordinance (Cap. 622); (Added 30 of
2004 s. 2. Amended 28 of 2012 ss. 912 & 920)

pre-amended Ordinance ( {{53TA7 & 24&%.) ) means the
Companies Ordinance (Cap 32) as inuicree from time to
time Before the commencement date# of section 2 of
Schedule 9 to the Companies Ordinance (Cap 622); (Added
28 of 2012 ss 912 & 920)

prescribed (3TPA) means as respects the provisions of this
Ordinance relating to the winding-up of companies,
prescribed by general rules, and as respects the other
provisions of this Ordinance, prescribed by the Chief
Executive in Council; (Amended 23 of 1999 s 3)

printed (P %] - 7 &) means produced by ordinary
letterpress or lithography; (Added 4 of 1963 s 2. Amended 28

of 2012 ss 912 & 920)

private company (# A-7]) has the meaning given by
section 11 of the Companies Ordinance (Cap 622) for the

28
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purposes of that Ordinance; (Added 6 of 1984 s 2. Amended
28 of 2012 ss 912 & 920)

prospectus (BRFR) —
(a) subject to paragraph (b), means any prospectus, notice,

circular, brochure, advertisement, or other document-

(i) offering any shares in or debentures of a company
(including a company incorporated outside Hong
Kong, and whether or not it has established a
place of business in Hong Kong) to the public for
subscription or purchase for cash or other
consideration; or

(ii) calculated to invite offers by the public to
subscribe for or purchase for cash or other
consideration any shares in or debentures of a
company (including a company incorporated
outside Hong Kong, and whether or not it has
established a place of business in Hong Kong);

(b) does not include any prospectus, notice, circular,

brochure, advertisement, or other document-

(1) to the extent that it is a publication falling within
section 38B(2); or

(ii) to the extent that it contains or relates to an offer
specified in Part 1 of the Seventeenth Schedule
as read with the other Parts of that Schedule;
(Replaced 30 of 2004 s 2)

recognized exchange company (327 2 % Pf) means a
company recognized under section 19(2) of the Securities
and Futures Ordinance (Cap 571) as an exchange company
for operating a stock market; (Added 5 of 2002 s 407)

recognized exchange controller (27 72 %] A) has the same
meaning as in section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (Cap 571); (Added 5 of
2002 s 407)

recognized stock market (3277 3% 777 3%) has the same
meaning as in section 1 of Part 1 of Schedule 1 to the
Securities and Futures Ordinance (Cap 571); (Added 5 of
2002 s 407)

record (#2.4%) includes not only a written record but any
record conveying information or instructions by any other
means whatsoever; (Added 28 of 2003 s 2)
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registered non-Hong Kong company (35 % %23 ) means,
non-Hong Kong company that is registered in the
Companies Register as a registered non-Hong Kong
company; (Added 28 of 2012 ss 912 & 920)

Registrar (Ji &) means the Registrar of Companies
appointed under section 21(1) of the Companies Ordinance
(Cap 622); (Replaced 6 of 1984 s 2. Amended 28 of 2012
ss 912 & 920)

shadow director (% 7% %) , in relation to a body corporate,
means a person in accordance with whose directions o
instructions (excluding advice given in a professiona]
capacity) the directors, or a majority of the directors, of the
body corporate are accustomed to act; (Replaced 28 of 2012
ss 912 & 920)

share (& 43) —
(a) means a share in a company’s share capital; and
(b) if any of the company’s shares is converted into stock,
includes stock; (Replaced 28 of 2012 ss 912 & 920)
special resolution (4% %] % #k) has the meaning given by
section 564 of the Companies Ordinance (Cap 622)
(Added 28 of 2012 ss 912 & 920)
specified corporation (5% % B) means a company o: 2
non-Hong Kong company; (Added 30 of 2004 s 2)
specified form (F%PFA#-X) , in relation to a paticular
provision of this Ordinance, means the appiopriate form

specified for the time being under section. 2A, for the
purposes of that provision; (Added 3 of 1297 s 3)

1

structured product (%412 £ %) has the meaning given by
section 1A of Part 1 of Schedule 1 to the Securities and
Futures Ordinance (Cap 571); (Added 8 of 2011 s 17)

the minimum subscription (Z/X72 8 ) has the meaning
assigned to it by section 42(2); (Added 6 of 1984 s 2)

the ti:zze of the opening of the subscription lists (Ff 32
4 E 498 #) has the meaning assigned to it by section
44A(1); (Added 6 of 1984 s 2)

transaction at an undervalue (F#1L% %) —see section
265E; (Added 14 of 2016 5 6)

unfair preference (4~ 2T 1% %) —see section 266A;
(Added 14 of 2016 5 6)

unlimited company (#I%/2>%]) has the meaning given by
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(4)

©)

section 10 of the Companies Ordinance (Cap 622) for the
purposes of that Ordinance. (Replaced 28 of 2012 ss 912
& 920) (Amended 1 of 1949 s. 22; 10 of 1987 s. 2; 86 of 1992
s 2; 5 of 2002 s. 407; 30 of 2004 s. 2; 28 of 2012 ss. 912 & 920)

(Repealed 28 of 2012 ss 912 & 920)

References in this Ordinance to a body corporate or to a
corporation shall be construed as not including a
corporation sole but as including a company incorporated
outside Hong Kong. (Added 80 of 1974 s 2)

For the purposes of this Ordinance, a company shall,
subject to the provisions of subsection (6), be deemed to
be a subsidiary of another company, if-

(a)  that other company-

(1) controls the composition of the board of
directors of the first-mentioned company; or
(Amended 6 of 1984 s 2)

(ii)  controls more than half of the voting rights
of the first-mentioned company; or
(Amended 28 of 2012 ss. 912 & 920)

(iii)  holds more than half of the issued share
capital of the first-mentioned company
(excluding any part of it which carries no
right to participate beyond a specified amount
in a distribution of either profits or capital);
or

(b)  the first-mentioned company is a subsidiary of any
company which is that other company’s subsidiary.
(Added 80 of 1974 s 2)

For the purposes of subsection (4), the composition of a
company’s board of directors shall be deemed to be
controlled by another company if that other company by
the exercise of some power exercisable by it, without the
consent of any other person, can appoint or remove all or
a majority of the directors, and, for the purposes of this
provision, that other company shall be deemed to have
power to make such an appointment if— (Amended 12 of
20055 2)
(a)  aperson cannot be appointed as a director without
the exercise in his favour by that other company
of such a power; or

(b)  a person’s appointment as a director follows
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(6)

(7)

necessarily from his being a director or ¢ er
officer of that other Company. (Added 80 of | 974
s2)

In determining whether one co

mpany is a subsidiary of
another company-

(@)  any shares held or power exercisable by that othgr

company in a fiduciary capacity shall be treateq
as not held or exercisable by it;

(b)  subject to paragraphs (c) and (d), any shares helg
Or power exercisable-
(1) by any person as a nominee for that othe
company (except where that other company
IS concerned only in a fiduciary capacity); op
(i) by, or by a nominee for, a subsidiary of that
other company, not being a subsidiary whigh
is concerned only in a fiduciary capacity,
shall be treated as held or exercisable by that othey
company;

(c) any shares held or power exercisable by any
person by virtue of the provisions of any
debentures of the first-
a trust deed for securing any issue of such
debentures shall be disregarded; and

(d)  any shares held or POwer exercisable by, or by a
nominee for, that other company or its.subsidiary
(not being held or exercisable as mentioned in
paragraph (c)) shall be treated ‘as not held or
exercisable by that other company if the ordinary
business of that other company or its subsidiary,

" as the case may be, includes the lending of money
and the shares are held or power is exercisable as
aforesaid by way of security only for the purposes
of a transaction entered into in the ordinary course
of that business. (Added 80 of 1974 5 2)

A reference in this Ordinance to the holding company of
@ company shall be read as a reference 0 a company of

which that last-mentioned company is a subsidiary.
(Added 80 of 1974 s 2)

In subsections 4), (5), (6) and (7) the expression company

(4] ) includes any body corporate or corporation.
(Added 4 of 1976 s 2)

(Repealed 28 of 2012 ss 912 & 920)
32
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i t it is declared that a reference,
EOI‘ ﬁiiﬁ?iﬁ?&?ﬁ?g of this Ordinance, to any fprm,
o articular or information specified by the Regl_st_:far
& e I?‘:xcept where it is provided otherwise, specified
{;r;e?;il; for the time being for that purpose. (Added 3 of
fxlgy7;r§\)fision of this Ordinance that refers (in whatever
g to-
‘EVa‘;ldS) the founder members; (Amended 30 of 2094 s2)
(b)  the members or sharcholders of a company; ;
(c) a majority of members or shareholders of a
company; or
(d) a spsciﬁyed number or percentage of members or
shareholders of a compan.y, N
by the context otherwise requires,
;éi]e},é sg?;e:rfodifications in relation to a company thatnhZE
only one founder member or that has only one izr;od o
a member or shareholder, as the case may be. (Adde
of 2003 s. 2. Amended 30 of 2004 s. 2) .
Any provision of this Ordinance that refers (in whatever
words) to-
(a)  the directors of a company; |
(b)  the board of directors of a company; |
(¢)  amajority of the directors of a company, gr
(d)  a specified number or percentage of the directors
of a company, .

e context otherwise requires, apply with
iﬁiﬂésgersriogﬁcations in relation to a private cgmpany
that has only one director. (Added 28 of 2003 s. ). )
The reference to a non-Hong K_ong company1 mhta 1{3
definition of specified cmporation.m subsection il )ds - 2,
before the commencement of sectlon‘l(l) of Sc4e ;10 i
to the Companies (Amendment) Ordinance 2004 ( .
2004), be deemed to be a reff:rence to an ocxlrersthis
company as is for the time being defined un fego()s)
Ordinance. (Added 30 of 2004 s. 2 and LL.N. 81 o

(Amended E.R. 1 of 2014)

[cf 1929 ¢ 23 s 380 UK]

Editorial Note: # Commencement date: 3 March 2014.
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— 00K
[2.01] History

The interpretation provisions have been added to on an ad hoc basis over the year
although the earliest of these provisions was drawn from s 380 of the Companieg
Act 1929 (UK). Subsequent additions have been made intermittently. The Tesult
of this steady accretion of additions has been an interpretation section which could
be better organised than it is. This is because the section is one of the Principg]
devices for determining the meaning of the subsequent provision, For example,
the definition of ‘company’needs to be understood in the context of many relateq
concepts, defined or referred to later, eg ‘existing company’, ‘non-Hong KOng
company’, ‘private company’, ‘body corporate’, ‘corporation’, ‘holding company’
and ‘group of companies’. Sometimes these expression overlap in meaning, Jg
should be noted that a foreign company does not generally fall within the s 2(1)
definition of a ‘company’: Isurance Company of the State of Pennsylvanig y
Grand Union Insurance Co Lid [1988] 2 HKLR 541, [1988] HKC 200. But
various provisions have been applied to non-Hong Kong companies either by the
use of the expression ‘specified corporation’ (added by 30 of 2004 Sch 3 g 2(1))
(and see Cap 32 s 350B) or by specific application as in Cap 622 s 722 (for
remedies for protection of companies’ or members’ interests).

For the definitions in the former Companies Ordinance (Cap 32) repealed by Cap
622, see Cap 622 Sch 9s 3(16). For the substituted definitions in Cap 32 introduced
by Cap 622, see Cap 622 Sch 95 3(1) to (15). For the definitions added to s 2(1)
by Cap 622, see Cap 622 Sch 9s 3(17).

The C(WUMP) (Amendment) Ordinance, gazetted on 3 June 2016 (Ord 14 of
2016), amends Cap 32, providing increased protection to creditors, streamlining
the winding up process and further enhancing the integrity of the winding vy,
process: see Press Release of the Financial Services and Treasury Bureau 1
October 2013, at <fstb.gov.]1k/fsb/ppr/press/doc/prO.?OGZO]6bfe.pdf>. The
(Amendment) Ordinance came into operation on 13 February 2G17: see
(Commencement) Notice, gazetted 9 December 2016. Criticism of the A1nendment
Ordinance has mainly been in relation to its failure to adopt the UNCITRAL Model
Law (which criticism is probably justified) and in its failure to vring forward
corporate rescue (provisional supervision) and insolvent tracing iegislation. The
latter criticism is not justified, because provisional supeivicion and insolvent

trading have always been topics to be dealt with after the winding up amendments:
see [275.03]. *

[2.02] Overview

Section 2 contains a diverse range of interpretative provisions. Probably the most
fundamental definitional provision concerns the notion of the ‘company’ itself
which primarily refers to companies formed and registered under the Hong Kong
companies legislation. This is intended to exclude companies incorporated outside
Hong Kong, unless they are an ‘existing company’: see generally, Securities and
Futures Commission v MKT Corp Ltd [1995] 2 HKC 79 at 82-85 . but see comment
on the MKT case in Moulin Global Eyecare Holdings Ltd v Lee Sin Mei
Olivia [2009] HKCU 501, [2009] 3 HKLRD 265, para 42; on appeal see [2010]
2 HKLRD 1096, [2010] 3 HKC 599 (CA); (2014) 17 HKCFAR 218, [2014] 3
HKC 323 (CFA). The section distinguishes between various types of companies,
which might be better discussed when we come to discuss the incorporation of
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S(rjg'?rfance (Cap 32)
ﬁnﬂ ‘corporation’ is not defined, but s 2(3) states tpat the term
e mpany incorporated outside Hong Kong. Reference might alsg_be
mdﬂd-es } an Pto the wide inclusive definition of ‘director’, and to the def"n.u.twn
madt‘i ;gggfi I(ﬁ%ector’. Finally, reference should be made to the deeming provisions
ofa’s

which define the circumstances in which a company will
o Z(é)’ 2{5 3:(? Eg 3 (sﬁll)bsidiary. In an era of corporate groups, this is an extremely
= l:cmgdamovision and seeks to cover situations where shares are held on._trust
import?mlfr hands of nominees. The concept of ‘control’ is not directly d.e.hne.d,
L ; ems control to exist in circumstances relating to the composition of
.. 2(5% 2hi of the company’s board. On the definition of ‘subsidiary’ under
$e Sllz%oigpagies Act 1983 s 736, see Farstad Supply A/S v Environco Ltd [2011]

e

UKSC 16.

itions introduced by the Companies (Amenfiment) Ordinar:ce 2004 (Ord No
Deﬁm?jDO;f) eg ‘founder member’, ‘incorporation form” and ‘non-Hong Kong
- i ca;me into effect on 11 July 2008: see LN 139 of 2008. Ar‘ﬂongst‘th?
COmpaijilsieresting definitions introduced in recent years is that of ‘manager
Egrf)educed by the 2003 Amendment Ordinance.

wded definition of ‘liguidator’, as including a provisional liquidator
}Th]ilifrilrfi;%ue ad:glll](]:h by virtue ?}f s 194, was held to be ambiguous in Re Lehr;ug;]q
B?o'.hc?-c Securities Asia Ltd (No 2) [ZOIQ] 1 HKLRD 38, [ZOIO]EK%E'J«lwaS
s and should be read as holding office by virtue of s 194(1 );5 o ]l(bL as
o.owed by Harris J in Re MF Global Hong Kong Ltd [2012] KLRD
:18‘6 [2012] HKCU 2039. But on appea_ll, [2015] 2 HKLRD 325, [ZOéS]d =
459,(CA), it was held that the restricted interpretation shoulq no longer be a lop eai,
as the language was apt to include all three types of winding-up prows:iontU
liquidators in s 194(1)(a), (1)(aa) and (lA)._Furthe.r amendments were 1rlna e X
the definition of ‘liquidator’ by the Companies (Winding Up and Mlsceh anvgous
Provisions) (Amendment) Ordinance 2016 (Ord 14 of 201-6.) to cor_lﬁr'rg tl e_w?ws
of the Court of Appeal that liquidator covers all provisional liquidators in

194(1)(a), (1)(aa) and (1A).

The revised definition of ‘contributory’ in the (Amendment) Ordinance reﬂgcts
the revision of s 177 and there are two new definitions addeq to s 2(1) to reflect
the new provisions on transactions at an undervalue and unfair preferences.

[2.03] The task of interpretation

The task of interpretation of the meaning of legal terms is one of tk}e most ba_mc
of legal skills. This task is not facilitated by the manner in which the 1r_1terpr<_3t?1t1ﬁn
provisions of the Ordinance are organised, largely due to the manner in which t 1e
Ordinance has been amended over the years. Althoygh s 2 provides a basic
‘dictionary’ for the interpretation of the Comp_anjes Ordmance, there are a;15~10 man-y
other definition provisions found elsewhere in the Ordinance. Some of these an:;
referred to in the s 2 definition of particular terms: eg the definition o
‘contributory’ found in s 171.

However, many definitions are not found or even referred to in s 2 such as t.he
definition of ‘receiver and manager’ found in s 302A; and the definitions of ‘joint
stock company’ in s 311 and of ‘unregistered company” found in s 326. Also see
the definitions found in s 79A.
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It should also be noted that some terms used in the Ordinance are not defip,
directly, so that reference must be made to the common law for an understang;,
of the meaning of the term used; a good example is the term ‘creditor’. Becay,
many Hong Kong Ordinance provisions and express
other jurisdictions, this interpretative problem is much
otherwise be.

ions have close Parallelg in
less significant than jt Mighy

However, some expressions are not defined at all in s 2; for example, the tep,

‘creditor’. With regard to such expressions one will need to look to the COmmgy
law for their meanings.

Finally, in approaching the task of interpreting of the Ordinance, the courts maj
aches, such as a literalist approach or 5

, such as the new
disqualification of directors provisions introduced in 1994 as Part TVA. It should

also be noted that Jjudges will be inclined to interpret the same words differenﬁy
depending upon the consequences which flow from a breach or a confraventioy
of a provision. Where a breach of a provision carries with it a criminal

a civil remedy: see further, Briginshaw v Briginshaw (1938) 60 CLR 336. Courts
may also be influenced by the statements or interpretations made by regulatory
bodies. Although such statements or Interpretations are not legally binding, they
do constitute an opinion of the law given by an agency which has considerabla

experience of the operation of the legislation: see for an example of this, the views

expressed by Sheppard J in Re Bond Corporation Holdings Ltd v Grace Bre»
Holdings Lid (1983) 1 ACLC 1009 at 1030.

2A.  Registrar to specify forms

(D The Registrar may specify a form, for use. in'relation to
any purpose of this Ordinance—

(a) unless it is provided otherwis=iri-this Ordinance:
or

(b)  except where a form for that purpose may be o is
prescribed,

and any such form may contain any particulars ancillary
or incidental to that purpose.

(2) In exercising, as regards dny purpose of this Ordinance,
the power conferred on him by subsection (1), the
Registrar may, if he thinks fit, specify 2 or more different
forms to be used in respect of that purpose, in different
circumstances.

(3) (Repealed 28 of 2003 s 3)
(Added 3 of 1997 s 4)
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ao1] History

added in 1997 to enable the Registrar to dgsign forms mor:z .sulgclél
Section QA_WaS:S needs. Previously forms were prescribed and set ouf lmt i
to the R_e giiggrms) Regulations. However, as part of the companies legislation,
compamcs

ffected.
ere slow to be €
changes w

2 A.02] Overview

i i e bilingual and the form references used give
g C-O - 5’? %ilsetr:ug?égsoafrthe for%n. For example, the forms colric.enfntig
e mdmgtlon re denoted AR and since Cap 622 are now NAR. Details of the
. Ws be found in the commentary relating to the relevant pr0v131don
relgalgriioiglnii and see the Companies Registry website <www.cr.gov.hk> under
of the

pub]iC forms.

i i islati dification of the specified
i ision in the companies leg1slathn for mo :
i pr(_JFV l(ilg the position for the prescribed forms under the Compa:g(;clz
formsd'by ursfgl‘i'ues r 3 and the Bankruptcy (Forms) Rules r 2(1), hwhie V;::fai— o
b i allowed). Nevertheless, the Reg
i \stances may require are . Nev ;

g cicuny thx:s in the past accepted some modifications, eg the f?rg;ezrl E;fr;[;?lléz
E NG ified, without objection, to inclu

joe M was regularly modified, w : ”
chage N 1;3132 pledgegclause, though such clauses were not mclud_ed amo(lég;
" mliﬁ?silars specified in s 80(1A) of the former Companies Ordinance (Cap
e p

32).

2B. Construction of references to parent company, etc. -
(1) A reference in this Ordinance to parent company, p;ru ed
undertaking or subsidiary underta_kmg shall be cons
in accordance with the Twenty-third Schedule. L
(2) A reference in a provisionbspeiﬁled under subsection (3)
urposes of this subsection— .
f((; " It)o Ifholding company shall be deemed to include
a parent company,
(b) topa subsidiary or subsid_ia_ry company .sha_ll bg
deemed to include a subsidiary undertaking; an
(c)  to shares or an undertaking shalill be construed in
accordance with the Twenty-third Schedule.

isi ifi 3 f subsection
The provisions specified for the purposes o
4 (2)e£e the Third Schedule and the Fourth Schedule.
4) The Secretary for Financial Services and the Treasury
may, by notice published in the Gazette, amend subsection
(3).

(Added 12 of 2005 s 3)
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[2B.01] History
PART II

SHARE CAPITAL AND DEBENTURES

D . 200 oy
c§$231‘22 %ggfﬁasee LN 163 of 2005. Subsection (sf’vfi?iéfﬁdfm s Drvision L
Cap 32 were o ealn{c;e (Cap 622) when the main provisions on grou 8
Ordi Pealed and re-enacted (with certain modif; 2TOUD accoupgg in

rdinance (Cap 622). Ication) in the Companjes Prospectus

[2B.02] Overview (Replaced 14 of 2016 s 7)
Dating of prospectus

A prospectus issued by or on behalf of a company shall be
dated, and that date shall, unless the contrary is proved, be
taken as the date of publication of the prospectus.
(Amended 78 of 1972 s 4)

[cf 1929 ¢ 23 s 34 UK]

This section must be read with the Twenty-

o ‘ thi
the provisions governing £roup accounis, rd Schedule and the amendmeng

The meaning of the term ‘subsidj

3 T =

(Repealed 6 of 1984 ¢ 3)

i27.01] History

This section may be compared with s 34 of the Companies Act 1929 (UK). It was
¢ amended in 1972.

4-36. (Repealed 28 of 201255 912 & 920)

[37.02] Overview

Part 11 deals with the raising of share and debt capital. The provisions in this Part
concerning prospectuses were all substantially revised by the Companies
(Amendment) Ordinance 1972 implementing many of the recommendations made
in the First Report of The Companies Law Revision Committee (note: this
Committee was an ad hoc committee which preceded the SCCLR) on the
Protection of Investors (Chapter 8, Prospectuses). Further substantial revisions were

: introduced by Schedule 1 of the Companies (Amendment) Ordinance 2004, and
came into force on 3 December 2004 (LN 154 of 2004), following the Securities
and Futures Commission’s 2003 guidelines for reform. These guidelines together
with other specific improvements to the prospectus regime were enacted to
accommodate current market practices and offering structures.

Section 37 requires, where a prospectus is issued by a company, it be dated and
that date will be deemed to be the date of the prospectus, unless the contrary is
proved. Further requirements regarding the form and content of prospectuses are
set outin s 38.

The Securities and Futures and Companies Legislation (Structured Products
Amendment) Ordinance 2011, No 8 of 2011, transfers the regulation of public
offers of structured products in the form of shares and debentures from the
prospectus regime of the Companies Ordinance to the offers of investments regime
of the Securities and Futures Ordinance (Cap 571). Cap 32 Part II will continue
to apply to securities other than structured products.
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in respect of bankruptcy was accepted (see the Law Reform Compm;
Mmiss; i
on Bankruptcy, Ch 10) and reflected in the revised s 18(3)(a) of the ne\f,s';on g
an ction was added by the Companies (Winding Up and Miscellaneous
ons) (Amendment) Ordinance 2016 (14 of 2016). It is derived from former

4) and former 1 43 of the Companies (Winding up) Rules.

legislation (see [169.09]) which was brought into force on 1 Ap

Improvement of Corporate Tnsolvenc i
y Law exercise (see [169,
to have considered the issue. sesLLE

ril 199
doeg Ot gey

3 §pA.02] Overview
190A. Costs and expenses of statement of affaire 3
supplementary affidavit T
(D) Subject to subsections (2) and (3), a person who
the statement of affairs of a company,
affidavit in relation to that statement, that is requieg
s.ection 190 is entitled to be paid by the proyig
liquidator or liquidator out of the assets of the com
the costs and expenses incurred in and about
preparation and making of the statement or affidayit E
(2) Except by order of the court, the person is not entiﬂ :
be paid any of the costs and expenses unless, befor
costs and expenses were incurred—

(a)  the person had—

(i) z_tpplied to the provisional liquidator OO

liquidator for sanction of the Incurring of e

costs and expenses; and K

(ii) s_ubmitted to the provisional ligtiuator

liquidator a statement of the esfiniated cos

and expenses intended to he licurred; nd

(b)  theprovisional liquidator_ 1, liquidator

sanctioned the incurring offliec costs and expe

3) For the costs and expenses incurreq, the person is entitled
to be paid only the amount that the provisional liquidat

or liquidator considers reasonable, -

(4) A _decision of the provisional liquidator or liquidator u

FhlS section relating to the payment of costs and expe., ,

1s subject to an appeal to the court.

(5) In this section, a reference to statement of affairs includes

ihg% a(ulcf)idavit verifying the statement as required by section

tion deals with payment of the costs and expenses of making a statement
-irs or supplementary affidavit out of the assets of the company. This matter
viously dealt with under s 190(4) and r 43 of the Companies (Winding
es. Those provisions were repealed by Ordinance 14 of 2016 and replaced
5'190A. The introduction of s 190A is not intended to make any major
tive changes to the law but is intended to rationalise former s 190(4) and r
ringing the two provisions together in the one provision in the primary

ation.

nr-‘;.
Or a supplemens

< the court orders otherwise, a person is not entitled to be paid his costs and

es cut of the company’s assets unless he applies to the provisional liquidator
uidotor before the costs and expenses are incurred and unless sanction is given
e provisional liquidator or liquidator for the incurring of the costs and
~15¢5: sub-s (2). The decision of the provisional liquidator or liquidator may
pealed to the court: sub-s (5).

‘allowance for expenses see Re Mekol Developments Pty Ltd (in lig) [1975] 2
WLR 393; Re Talga Ltd (1978) ACLC 30 (Sc, NSW) at 114.

Report by Official Receiver or Liquidator

In a case where a winding-up order is made, the liquidator
shall, as soon as practicable after receipt of the statement
to be submitted under section 190, or, in a case where the
court orders that no statement shall be submitted, as soon
as practicable after the date of the order, submit a
preliminary report to the court— (Amended L.N. 378 of
1989; 46 of 2000 s. 21)

(a) as to the amount of capital issued, subscribed, and
paid up, and the estimated amount of assets and
liabilities; and

(b) if the company has failed, as to the causes of the
failure; and

(c)  whether in his opinion further inquiry is desirable
as to any matter relating to the promotion,
formation or failure of the company, or the conduct
of the business and affairs thereof. (Amended 14
of 2016 s. 32)

The Official Receiver or liquidator may also, if he thinks

(Added 14 of 2016 s 31)




B

[191.01]

fit, make a further report, or further Teports, stating the
manner in which the company was formed and Whethe;
in his opinion any fraud has been committed by an
person in its promotion or formation, or by any officer of
the company in relation to the company since the
formation thereof, and any other matters which ip hig
opinion it is desirable to bring to the notice of the court,
3) (Repealed 14 of 2016 s 32(2))
(Amended 6 of 1984 s 138; 46 of 2000 g 21)

[cf 1929 ¢ 235182 UK]
(Subheading repealed 46 of 2000 s. 22)

[191.01] History

The section is derived from s 182 of the Companies Act 1929 (UK) (1948 Act. g
236). A minor amendment was made to sub-s (2) in 1984 by deleting the words
‘director or other” before officer of the company. The section was amended in 2000
to allow a liquidator, other than the Official Receiver, to report to the court,
Subsection (1)(c) was amended by the Companies (Winding Up and Miscellanequs
Provisions) (Amendment) Ordinance 2016 (14 of 2016) to include a reference tg
‘affairs’ of the company. Subsection (3) was repealed by Ord 14 of 2016,

There is no equivalent section under the Insolvency Act 1986 (UK). Reports k=
the Official Receiver are sent to creditors and contributories and copied to the cow*
see JR r 4.45. For equivalent provisions, see Corporations Act 2001 (Aust), s 476
Companies Act (Cap 50) (Sing), s 271.

[191.02] Overview

Where a winding-up order has been made, the liquidator misy, a¢ soon as possible,
after receipt of the statement of affairs required to be subinitted under s 190, or
where the statemeat of affairs has been dispensed with, as soon as practicable after
the date of the winding-up order, submit a preliminary report to the court. The
report must cover the matters specified in paras (a), (b) and (c), so far as
appropriate.

Subsection (2) provides for the Official Receiver or liquidator to make further
reports, if he thinks fit, where in his opinion fraud has been committed by any
person in the promotion or formation of the company, or by any officer in relation
to the company since its formation or where there are other matters which should
be brought to the attention of the court. In determining whether or not to make 4
further report the Official Receiver or liquidator is exercising a quasi-judicial
function: Ex parte Barnes [1896] AC 146 (HL) at 150.

Under the former sub-s (3), where the Official Receiver or liquidator reports thal,
in his opinion, fraud has been committed the court may order the public
examination of the relevant person under (former) s 222: K. ennedy v Cheng
Kelly (2009) 12 HKCFAR 601, [2009] 6 HKC 454. Subsection (3) was repealed
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b ord 14 of 2016 such that a public examination can be ordered (under s 28§A,
\which replaces former s 222) without the need for the report to state the opinion
that fraud has been committed. The repeal is inten-ded tg enhance the effectiveness
of the public examination procedure by making it easier for the procedurle to ‘be
iriggered: see ESTB, Improvement of Corporate Insolvency Law Legislative
Proposals: Consultation Document (April 2013) para 6.15.

For an appljcation to the court by the Official Recaive_r fo-r thej making of a
disqualification order against a director of a company which is b(’amg wound up,
see ss 168H, 1681, and 168P(2)(b). For the Official Receiver’s control over
Jiguidators see S 204.

[191.03] Report

For a form of the preliminary report under s 191(1), see Palmer’s Company
.Precedem (17th End) Part II, pp 146-147.

A further repcrt under s 191(2) shall state in narrative form the fac-:ts and matters
which the Cfficial Receiver or liquidator desires to bring to the notice of the court
and his opiuion as required by the section: Companies (Winding up) Rules, r 49.
For vy is of further reports, see Palmer pp 161, 163-164.

"» uere the Official Receiver or liquidator wants the court to take some action on
a report, such as an order for examination, he will apply to the court to fix a day
for consideration of the report and the court will fix a day and time for _the
consideration of the report: Companies (Winding up) Rules, r 50. The application
for an appointment is made by inter partes summons.

The consideration of the report will be before the judge personally (ie not a master)
in chambers and the party who made the further report shall, and the Official
Receiver or liquidator when he is not the party who made the further report, may
personally, or by counsel or solicitor, attend the consideration of the report and
give the court any further information or explanation with reference to the matter
stated in the report which the court may require: Companies (Winding up) Rules,
¥51.

Power of court to appoint liquidators

For the purpose of conducting the proceedings in winding
up a company and performing such duties in reference thereto
as the court may impose, the court may appoint a liquidator
or liquidators provisionally or otherwise in accordance with
sections 193 and 194,

(Amended 6 of 1984 s 139; 46 of 2000 s 23)
[cf 1929 ¢ 23 5 183 UK]
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[192.01] History

otherwise’. Section 193 deals with the appointment and POWErs of 3 prg ;

liquidator. Section 194 deals with the appointment etc of liquidators,

Companies Act (Cap 50), see s 263.

[192.02] Overview

The section provides the general authori

ty for the court to appoint a liquiday
(provisionally or otherwise). More specifi

C provisions are made in g 193 and 104

[192.03] Disqualification for appointment as liquidator

An undischarged bankrupt may not be a liquidator, nor a body corporate: g ;
This applies to both compulsory and voluntary winding-up.

An appointment of a disqualified person is void and the person appointed ig
to a fine: s 278.

Any person who gives or agrees or offers to
company any valuable consideration witha v
Or nomination, or to securing or preventing th

person other than himself, as the company’s
278A.

give to any member or creditor
iew to securing his own apLom
€ appointment or nominatiny, of ome
liquidator shall be Jigi,» to a fine; s

193. Appointment and powers of provisional liquidator before
winding-up order

(Amended 14 of 2016 s 33)

(D) Subject to the provisions of this section, the court may
appoint a liquidator provisionally at any time after the
presentation of a winding-up petition and before the
making of a winding-up order in respect of a company.
(Replaced 14 of 2016 s 33)

(2) The court may appoint either the Official Receiver or any
other it person to be the provisional liguidator. (Replaced
14 of 2016 5 33)

3) Where a liquidator is provisionally appointed by the coutt,

the court may limit and restrict hjg powers by the order
appointing him.
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s (Winding Up and Miscellaneous Provisions)
Cap 32) : .
iqui i s section must
& Provmt?}{clidliil?f;;?;f; g;n;;l(i);lggg I;Jtrinthe provisional
'e@c;n:or by the court. (Added 14 of 2016 s 33) . .
g erson other than the Official Recew.e_r is
Whe’ret ?i 12313 a provisional liquidator under this sgqtlon,
?}IE (z:lc])juit may, by the order appointilflgt }:hepll);g?;?;ilgﬁ:}
ication o e
l’iqu'i(ii:)(;r dc;]éel(’)rgirtlgflzlc?\g%llllg ?Jilc:)visional ligquidator is to
oo unerared, (Added 14 of 2016’5 33) .
The court may, on cause shown,.temunage thtxtpsé)clgon o
of a provisional liquidator appmpted under this
application by any of Fhe_followmgﬁ
(a)  aprovisional 11qu.1dator;
(0). " the Official Receiver;
{©) a creditor;
(d)  acontributory;
etitioner;
E?’)) EZ Ic:‘ompany. (Added 14 of 2016 s '33) .
o om th, applieatin of the provisons hquidator,
resign and on the app ica e et the
the court may determine whetht_aregéorlll(; bty e
Eerfiigfléatt}izlt];l?; Soﬁlr?{l]i\]z liggeg;:lry. (Added 14 of 2016
s 33)

[193.02]

[cf 1929 ¢ 23 5 184 UK]

[193.01] History e
The section is derived from s 184 of the Companies Act 1929 (UK) (19 ct,

. inding Up and
R :cctions (1) and (2) were rﬁpli)c‘gl ctl]'y ;1:1136(:206111}?6’3&15 Sogf\g(l)ricél)nfor Iiinor
Provisions) (Amendment) Ordin £2016.
mﬂiaicm'elllga;ingeﬁz;ts. Subsections (4) to (7) were also added by Ord 14 0

i 86 (UK), s 135(2), (4),
i i see the Insolvency Act 19 : :
%‘ﬁas:)liglllli:‘;aglﬁisp {gggl(?ﬁz), r 4.30(1) and 4.31(1), Corporations Act 2001 (Aust),
§472(2), Companies Act (Cap 50) (Sing), s 267.

- [193.02] Overview

isi iqui i ter the presentation
int liquidator at any time af
The court may appoint a provisional : y time  presentation
ofa windinn-gp I?eﬂition and before the mgkmg ofa wgc‘img upoc;fic;iris n Ppregérve
of 3P90intil?g a provisional liquidator prior to the winding-up T i ot
the company’s assets in the interval between the presentation
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the making of the winding-up order: see Re Weihong Petroleum Co Ltd (2002
HKLRD 541, [2002] HKCU 1425; Re Legend International Resorts Lid [2006]
2 HKLRD 192, [2006] 3 HKC 565.

The appointment will be made on terms: sub-s (3). Subsection (4) (baseqd on
Insolvency Act 1986 (UK) s 135(4)) was added by Ord 14 of 2016 to eXPresg]y

provide that the provisional liquidator must perform the duties imposed by tha
court.

The terms of appointment may, at the time of appointment or at a later time, incluge
powers (o carry out a corporate rescue role: Re Keview Technology (BV)
Lid [2002] 2 HKLRD 290, [2002] HKCU 616. Such a ground for appointmen;
falls within sub-s (3) and is not an abuse of the process of court so long as it was
mntended that a winding-up order would be sought in the event that a scheme of
arrangement could not be achieved and that it was likely that a winding-up ordey
would be granted if it were sought: Re Luen Cheong Tai International Holdingg
Lid [2002] 3 HKLRD 610, [2002] HKCU 1091, [2003] 2 HKLRD 719 (CA).
But the court should not restrict the powers of the provisional liquidators to work
out a rescue operation. These two cases were applied in Re I-China Holdingy
Lid [2003] 1 HKLRD 629, [2002] HKCU 1488 which similarly concerned a listeq
company and restructuring as a means to realise some value from its listed status,
A provisional liquidator was appointed ‘to inject some fresh impetus’ into its efforis
to restructure. See also Re Fujian Group Ltd [2003] 1 HKC 659, [2003] HELRD
(Yrbk) 201; Re Jinro (HK) International Ltd [2003] 3 HKLRD 459, [2003] 1
HKC 166 (where the petition had already been heard, but no winding-up order
yet made - a provisional liquidator cannot be appointed after a winding-up order
has been made: see s 193(2)); Credit Lyonnais v SK Global Hong Kong Lid [2003]
4 HKC 104 (CA) (where doubts were first raised about the jurisdiction); Re T
Kam Construction Engineering Co Ltd [2005] HKCU 429 (unreported, HUMP
177/2005, 8 April 2005).

In Legend International Resorts Ltd there appears to be some bacirisacking on a
broad exercise of the discretion to give power to provisional liquidators to seek to
effect a corporate rescue: see Re Legend International Resoris' Lid [2005] 3
HKLRD 16, [2006] 2 HKLRD 192, [2006] 3 HKC 565 (C+). 7 lere is no power
to appoint provisional liquidators solely for the purpose Gf énabling a corporate
rescue to take placé. The company must be insolvent and its assets in jeopardy if
the provisional liquidators are to be given such power: s 203. The Legend case
was distinguished in Re Plus Holdings Ltd [2007] 2 HKLRD 725, [2007] HKCU
892, on the basis that in the earlier case the need for the protection of assets was
not made out as there were rehabilitation proceedings going on in the Philippines.

Note that the appointment of a provisional liquidator triggers off various

consequences: see, eg s 186 (automatic stay of proceedings) and ss 286B and 286C
(private examination).

The restricted interpretation placed on s 2(1) in Re Lehman Brothers Securities
Asia Ltd [2010] 1 HKLRD 58, [2009] HKCU 1281, para 51 (namely, that where
PLs were appointed under s 193 and continued as such after the making of the
winding-up order, they were not to be regarded as holding office by virtue of §
194) was no longer to be adopted, as the language was apt to include all three
types of winding up provisional liquidators mentioned in s 194(1)(a), 194(1)(aa)
and 194(1A): Re MF Global Hong Kong Ltd [2015] 2 HKLRD 325, [2015]
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cU 1295 (CA), reversing Re MF Global Hong Kong Ltd (No 3) [2012] 5
¥ KLRD 486, [2012] HKCU 2039 (realisations by PLs both beforel and after .the
Ejﬂding—up order subject to ad valorem fees). The Court of_ Appeal interpretation
.. in Re MF Global Hong Kong Ltd (above), was confirmed by amendments
g;g: to the definition of liquidator in s 2(1) by Ord 14 of 2016.

[193.04]

rovisional liquidation comes to an end at such time as the provisional ]iquidalul)rs
Apsome other persons are appointed liquidators: Re Lehman Brothers Securities
:l;l-a Ltd (No 2) (above), para 51; see now Re MF Global Hong Kong Ltd (above)

(and under S 2 at [2.02]).

[193.03] The appointee

An accountant who has had a continuing professional relationship_ wn:h a company
should not accept an appointment as liquidator of that company if it is insolvent:
see Re Mount Everest Investments Lid [198.8] CWU No 2.49 of 1987 (reversed
on appeal on niondisclosure and material misstatement points [1988] 2 HKLR
175; Re The Sun’s Group Lid [2005] HKCU 566 (unreported, HCCW 425/2003,
24 May 2004); Re Orient Power Holdings Lid [2008] 2 HKLRD 494, [2_008]
HKCT 200 (where some of the provisions of the Code of Ethics of Professional
b-covnuants are reviewed); and see [194.02].

The same person should not be liquidator of two clompanies where they are
engaged in litigation against one another: Re Perak Pioneer Ltd (No 2) [1985] 2
HKC 430, citing Re Nickel Mines Ltd (1978) 3 ACLR 685 (Sc, NSW). However,
the conflict of interest may be dealt with by separate legal advice: see Re Arrows
Lid [1992] BCC 121.

7 A S—

[193.04] Principles

The principles upon which the court exercises its discret_ion in appointing a
provisional liguidator are well established. Because an appointment foreshadows
a winding-up order being made, the petitioner must satisfy the court tl?at there is
a good prima facie case for a winding-up order and that the appointment is
appropriate. An appointment will be appropriate where the assets of the company
are in danger.

Re Union Accident Insurance Co Ltd [1972] 1 All ER 1105 is the usual starting
point. At 1109 Plowman J said that the provision confers a general power on the
court to appoint a provisional liquidator depending on the particular circumstances
of each case. He accepted the statement in the Gore-Browne on Companies (_43rd
Edn, 1977) paras 30-31 to the effect that a provisional liquidator may be appomteld
for a company after the presentation of a petition if the company 1s in danger or it
is alleged that those in control are misappropriating or wasting its assets or any
I other good cause exists. See also Re Five Lakes Investment Co Ltd and Multiford
Co Ltd [1985] HKLR 273; Re Shiu Fook Co Ltd [1989] 2 HKC 342; Re Eastern
Flower Ltd [1997] CWU No 631 of 1996; Securities and Futures Commission v
Mandarin Resources Corp Ltd [1997] 2 HKC 166, [1997] HKLRD 405, [1997]
2HKC 166 (CA); Re Grandfield Pacific Hotel Lid (No 2} [2001] 3 HKLRD 331;
Australian Securities Commission v Solomon (1996) 19 ACSR 73; Re Luen
! Cheong Tai International Holdings Ltd [2002] 3 HKLRD 610, [2002] HKCU
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1091; on appeal [2003] 2 HKLRD 719 (CA); Re Boldwin Construction, ol
& Ors [2001] 4 HKC 403 (CA); Re Luckson Ltd [2003] HKLRD (Yrbk) 175,
Re Prudential Enterprise Ltd (No 2) [2003] 3 HKLRD 136, [2003] HKCyy 258:
Re Zhuang PP Holdings Ltd [2004] HKCU 591 (unreported, HCCW 321/2004'
30 April 2004); Re Surplus Trader Ltd & Anor [2005] 4 HKLRD 436, 12005
HKCU 657; Re Uniross Batteries (HK) Ltd [2009] HKCU 223 (umePOI‘ted
HCCW 9/2009, 29 Tanuary 2009); Tsoi Kwong Shi v Asia Fortune Media Gmu};
Lrd [2016] HKCU 839 (unreported, CACV 248/2015, 12 April 2016).

The court’s approach will be different depending on whether the co
solvent or insolvent. In the former case the appointment of a provisional
is unusual: see Re Five Lakes Investment Co Lid (above); Re Yick Fung Estates
Lid [1986] HKLR 240 (CA); Securities and Futures Commission v Mandgriy
Resources Corp Ltd, above; Re K Vision International Investment (HK) Itd [2012]
1 HKLRD D2, [2012] HKCU 93 (unreported, HCCW 282/2011, 28 October

2011); Re Max Sunny Ltd [2014] HKCU 1803 (unreported, HCCW 84/2014, 27
June 2014).

Mpany jg
li quidatoy

The court has the power to appoint a provisional liquidator on a petition for
compulsory winding-up where the company is already in voluntary winding-up
and a liquidator in the voluntary winding-up has already been appointed: Re Texxgy
Industries Ltd (in lig) [1990] 2 HKLR 489, [1990] 2 HKC 347. Where ag
insolvent company is already in voluntary liquidation and an application is made
for a winding-up by the court, it may be that the private provisional liquidator
should be replaced by the Official Receiver: see Re King’s Dyeing & Weaving
Factory Ltd [1986] HKC 382. In this case the company had acted deceptivelv,
The original hearing of the application for the appointment of a provisinng
liquidator (pending the hearing of the winding-up petition) had been adiomed
for the company to file evidence in opposition, but the company imrineiately
wound up voluntarily under s 228A and appointed private provisional liquidators,
In Re Texxan Industries Ltd (in lig) Jones J accepted that the King's case was an
exceptional case and in the Texxan case he refused to appoint the Official Receiver
as the provisional liquidator in place of the existing private nrovisional liquidator
appointed in the s 228A voluntary winding-up.

It is wrong to make an appointment of a private provisional liquidator under s
193 immediately prior to winding-up to avoid having the Official Receiver a5
provisional liquidator under s 194(1)(a): Re Kong Wah Holdings Ltd &
Anor [2001] HKCU 423 (unreported, HCCW 49 & 50/2000, 24 May 2001).

See the following cases for examples where applications for the appointment of
provisional liquidators were rejected: Re Fuliham Investment Ltd [1985] 2 HKC
202; Re Rutledge Oilfield Service & Supplies Ltd [1985] CWU No 71 of 1985;
Re Chynchen Associates Ltd [1987] 1 HKC 311; Re Shiu Fook Co Ltd [1989]2
HKC 342; Re Hang Tak Buddhist Hall Association Ltd [2002] 2 HKLRD 863;
Re Grandfield Pacific Hotel Ltd (No 2) [2001] 3 HKLRD 331; Re Prudential
Enterprise Ltd [2003] 3 HKLRD 136, [2003] HKCU 35 8; Re Luckson Lid [2003]
HKLRD (Yrbk) 175; Re Zhuang PP Holdings Ltd [2004] HKCU 591 (unreported,
HCCW 321/2004, 30 April 2004); Re K Vision International Investment (HK)
Ltd [2006] HKCU 68 (unreported, HCCW 1277/2004, 11 January 2006); Re
Trable Industries Ltd [2008] HKCU 532 (unreported, HCCW 485/2007, 24 April
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: 8): Re Cassis Ltd [2009] HKCU 399 (unreported, HCCW 560/2008, 3 March
2008):

2009)-

[193.05] The application

i i /isi liquidator may be made any
ication for the appointment of a provisional qu ) :
I.'hﬂ agftléiat}l]e presentation of the petition. Any creditor or_coptnbutmy, the
;':ioner or the company itself may apply: see Companies (Winding up) Rules r
1

28(1)- -
ion i i Forms in the Appendix to
ication is made by summons in Form 1 to the.: . pes :
mgfgg;ﬁﬁ; (Winding up) Rules. For precedent application, see 10 Azkin's Court
g'ljnm (2nd Ed, 1995) pp 438—-439.

sent cases the application may be made ex parte. The usual undertakings in
g will be required if the appointment is made ex parte: see Re N & J
da.mag6§ nal Ltq . [1984] CWU No 29 of 1984; Re Mount Everest Invesrmer.lr
ﬂfﬁ%%%]‘ CWIU No 249 of 1987 (judgment delivered 25 January 1988). As in

\se G 2 is dissatisfied with the ex parte appointment, a summons to

N ]tilzngp(;lz)ein:ment can be issued: [1988] 2 HKLR 175 (CA). Full
S'?f ‘]au‘ uL"e must be made in the supporting affidavit, especially in an ex pgrte
S ;;‘]igéﬁ;)ﬂ. If full disclosure is not made, any appointment made is at_ risk ;f }Jzu: 1%
s:af aside: Re N & J International Ltd [19_84] CWU No 29 of 19814j Ret i Clleclz3
Investment Ltd [1985] 2 HKC 202 (appointment made by Mantel Csi ‘a}s; Yic?{
power J); Re Mount Everest Investment Lid [198.8-] 2 HKLR 175 (C ) Re ek
Fung Estates Ltd [1986] HKLR 240 (CA); Securities and Futures a:zrggssgm_
Mandarin Resources Corp Lrd [1997] 2 HKC 166, [1997] HKLI}ED179 [(2 006],
Re Hong Kong Pharmaceutical Ho[din.g‘_? Lid [2096] HKLRD (Yrbk) ;
HKCU 77 (receiver should not be appointed liquidator).

ication should be supported by an affidavit setting out sufficient grounds
E:Etigp;;;;;;tment: T 28(1§pFor material non-disclosure see Re Perfzg}iz%%%e
Investment Products Corp Lid [2007] HKCU 1749 (um'eported, HCCW 3_ ; 506
4 October 2007). Before an appointment is made, the applicant must (_icposft $ =
with the Official Receiver towards the fees and expenses of the Official Receiver
in connection with the appointment: r 28(1A) (fee 1ncr¢ased by LN _286 of 1997).
For notice to the Official Receiver of an application for appointment of1 2
provisional liquidator see ORO Circular for Insolvency Practitioners No 5/20
(3 March 2014).

The order appointing the provisional liquidator shall bear the number of the Qeungn
and shall state the nature and a short description of the property of Whlch the
provisional liquidator is ordered to take possession, and then the dut;lels to(;)e
performed by the provisional liquidator: r 28(2); Form 9 for the form of the or eé
and 10 Atkin’s Court Forms (2nd Ed, 1995) pp 439—440. For the costs of a faile
application see Re Prudential Enterprise Ltd [2003] 3 HKLRD 136, [2003]
HKCU 358.

Subject to any order of the court, if the provisional liqlu.idator’§ appomt-mpjnt l_apdsecs1
because no order for winding-up is made on the petition or 1f. mallde is rescin led
or if all proceedings on the petition are stayed, the provisional liquidator is entitle

10 be paid, out of the property of the company, all the costs, charges and expenses
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properly incurred by him as provisional liquidator, including such sy
would be payable under the scale of fees in force for the time being wherg g
Official Receiver is appointed the provisional liquidator and may retain out of Su;:ﬁ
property the amounts of such costs, expenses and fees: r 28(3) and see Re Pe"egf”fne
Investments Holdings Ltd [1998] 2 HKLRD 670.

m ag iq o

Where any person other than the Official Receiver has been ap

pointed PIoVisigng
liquidator and the Official Receiver has taken any steps for the purpose of obtain:

a statement of affairs or has performed any other duty prescribed by the Companjes
(Winding up) Rules, the provisional liquidator shall pay the Official Receiver such
sum, if any, as the court directs: r 28(4).

[193.06] Remuneration

Before amendments made by Ord 16 of 2016, section 193 was silent on the
question of remuneration but it was held that the court has power when it appoint
private provisional liquidators, to make an order specifying how they are (o be
remunerated. Even where this is not done, the court has an inherent jurisdictiog
to allow a liquidator to retain his PTOPEr remuneration and expenses out of the
assets he administers: Re Berkeley Applegate [1989] Ch 32: Re Peregrine
Investments Holdings Lid [1998] 2 HKLRD 670 (CA); Re CA Pacific Fingnep
Ltd (No 4) [2002] 2 HKLRD 25; Re Cresvale Far East Nominees Lid [2004]
HKCU 1449 (unreported, HCMP 301972004, 30 November 2004); Re Fidelity

°nt
Products Corp Ltd [2014] HKCU 658, (unreported, HCCW 348/2007, 17 Marh

2014). Subsection (5) (added by Ord 14 of 2016, and based on Insolvency Rules
1986 (UK) r 4.30(1)) confirms the power of the court to deterraine the
remuneration of the provisional liquidator, whether in the original order appointing
him or at any time upon application of the provisional liguidator -Section 196(1B)
(added by Ord 14 of 2016) also confirms that the basis for remiiaezation in s 196(2)
does not apply for the determination of the remuneration of 2 previsional liquidator
in respect of the period before the making of the winding-up ovder. However, where
the provisional liquidator appointed under s 193 continues to act as provisional
liquidator under s 194(1)(aa) upon a winding-up order, the remuneration of the
provisional liquidator for the period after the winding-up order is governed by s
196(2): see s 196(1B) (added by Ord 14 of 2016). Section 196(1B) preserves the
position previously decided under Re Lehman Brothers Securities Asia Ltd (No
2) [2010] 1 HKLRD 58, [2010] HKCU 1281 in respect of the basis for
remuneration of the provisional liquidator in the period before winding-up but
reverses the decision in respect of the period after winding-up.

If the amount is not agreed, it should be taxed. Time costing may be appropriate
in some cases. In other cases a scale 0T percentage basis may be appropriate: see
Re Millie's Shoes Factory Ltd & Ors (in lig) (No 2) [1985] 1 HKC 522 and, for
the previous background, [1985] 1 HEC 548. The fundamental obligation of
provisional liquidators (and other office-holders performing similar tasks) is a duty
to account, both for the way in which they exercise their powers and for the
property they deal with. Office-holders must give full particulars to Justify the
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f claim for remuneration; they must keep proper records of wha
amour’ o d why they have done it; the test is whether a reasonably prudent

- don‘ef?lzhc same circumnstances in relation to his own affairs, woulc_l lay
" - -\:i]l}tlis own money in doing what the office-holders have dolne: Mirror
gt of i apers v Maxwell [1998] BCC 324. For a useful review of the
Group e Igor provisional liquidators’ fees, see Re Peregrine Investmentsi
ol ba;m[w%] 2 HKLRD 670 (CA); Ma Po Chim Percy v Lee Tung Hai
ks - Re Chungshan Commercial Association Hong Kong) [2008] HKCU
i Esﬁer}l)oo?ted HCMP 3253/2004, 20 June 2007 and 17 Se%t;{nﬂgjgﬁlﬁé)?)[glggg)i
Ay : rities Asia Ltd (No 1) [2010] 1 n
e Lehmagg-B;\;ff;znfjguB;on’zers Securities Asia Ltd (No 2) [2010] 1 HKLRD
e H}(CU 1281 (but not to be followed on the non-paym_ent o_f ad valorem
i [20101193 03]). For the rejection of an application for interim payment
- [n see‘: Re Wing Fai Construction Co Ltd [2003] 1 HKLRD &0, [2002]
E{r;éaéalt;{;} Re Prudential Enterprise Ltd (No 3) [2003] 3 HKLRD 136, [2003]

HKCU 358.

rat 1 Express Builders Co
f 1t to assess remuneration claims see Re Exp . ;
E Poggiof L‘LIK;{E?I];D 902, [2005] 4 HKC 532. For the trustee basl1s for the feeb
- -aj Aoi.ﬁted to carry out the functions of a preparatory working comm(l)tég(i
Oi 1 ﬁr?o;ztion see Re Chungshan Commercial Association Hong Kong [2
of au 0Cs

BRETRD 511 (CA).

[193.08]

And see generally [196.05].

[193.07] Removal of provisional liquidator

i ade by Ord 14 of 2016, removal of provisional liquidators
Pnﬂ;i:;eﬁnf:g;lesn t15911§j was zovered by s 196(1). Section 193(6) was addec;ll b)g
a(sprI:i 14 of 2016 (based on Insolvency Ru]_es 1986 (U_K) r 4.31(1))153 ;}ile
5 ecifically with removal of provisional liquidators appeinted under_ s 193. ;

; ision clarifies the position in relation to persons who have stand1ng toiapp y
F;C;EL court for removal of a provisional liquidator. As to the meaning of ‘cause

shown’, see [196.04].

For case law prior to introduction of s 193(6) dealing g’ith Z?plli;z}gion'sﬁ to gij;:el}aﬁ;
i t of provisional liquidators, see Re Grandfield Pacific
F};oaip‘fgéﬁﬁﬂg c1}-1KEjLRD 331 (the provisional liquidators were dlscgargedl on E:
justi i Securities and Futures Commissior
bal of justice and convenience). See also . . utyr : !
v]l;ar[lrfsm-hjt Resources Corp Lid (above), dealing with E}nfpphca?on lt?g S;S((:{ISIS%
i isional liqui : N & J Internationa
dt oint new provisional liquidators; ancli Re A
:(i;?&fl? %3(}3? 29 of 19%4 and Re Philipp and Lion Far :E?ast_ Lrd [1591] CWU l\g
130 of 1991, where the appointments of pro_visiona] 11qu1dators were made an
subsequent application to discharge the appointments rejected.

[193.08] Resignation of provisional liquidator

Prior to amendments made by Ord 14 of 2016, resignation of ptowisg%?%
liquidators appointed under s 193 was also covered by s 196(1&. [Sjeglind, ill
was added by Ord 14 of 2016 (based on Ins.o]_vency.Ru.les 1986 (UL e ﬁnder !
to deal specifically with resignation of provisional liquidators appointe
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193. A provisional liquidator who wishes to resign must apply (o the coype ¢
court to determine whether or not to accept the resignatio

194, Appointment, style, etc. of liquidators on
winding-up order -

(Amended 14 of 20165 34 ¢
(1) The following provisions have effect op a win,

order being made— (Amended 30f1997541; 14
s 34(2))

(a) subject to paragraph (aa) and subsection (1A),
Official Receiver shall by virtue of hig offi
become the provisional liquidator apg s
continue to act as such until he or another
becomes liquidator and is capable of ac
such; (Amended 3 of 1997 5 41; 46 of 2000 g

(aa)  where under section 193 a person other than
Official Receiver is appointed as provyisig
liquidator, he shall continue to act ag
provisional liquidator until he of another pe
becomes the liquidator and is capable of acting gr
such; (Added 3 of 1997 g 41) A\ .

(b)  the provisional liquidator shall summon SarArdte
meetings of the creditors and contributorics of the
company for the purpose of determining whether
Or not an application is to be made *a e court for
appointing a liquidator; (Amend-¢. 3 of 1997 s 41;

46 of 2000 s 24)

(c) = the court may make any appointment and order
required to give effect to any such determination,
and, if there is a difference between the
determination of the meetings of the creditors and
contributories in respect of the matter aforesaid,
the court shall decide the difference and make such ()
order thereon as the court may think fit;

(d)  the court may make any appointment and order as
it thinks fit if the creditors and contributories of

the company do not pass a resolution or do not
meet; (Replaced 46 of 2000 s. 24)

(da) if a vacancy occurs in the office of a provisional
liquidator who is holding office by virtue of
paragraph (aa) or subsection (1A), the Official

266

‘~—

Winding Up aﬁd Miscellaneous Provisions)
in
(Cap 32)

(e)

[193.08]

Receiver becomes the provisione.ll 1i.quidator aﬁd
is taken to be the provisiopal liquidator o{_f1 t )f?
company holding office by virtue of paragraph (a);
(Added 14 of 2016 s. 34) . . '
the Official Receiver shall by virtue of his office
be the liquidator during any vacancy;

(f)  aliquidator shall be described, where a person

the Official Receiver is liquidator, by
?glgirtyt{;agf the liquidator, and, where the Olgf;qz}
Receiver is liquidator, by the style_ of the Offici
Receiver and liquidator, of the. particular corgpa;;sf
in respect of which he is appointed, and not by hi
individual name.

Whte the Official Receiver—

is the provisional liquidator of the company by
virtue of subsection (1)(a); and
(b)  is of the opinion that the property of the company
is not likely to exceed in value $200,000,
i int 1 or more persons as
ay, at any time, ap_pomt
greoxrf?si)(;nal liquidator in his place. (Added 46 of 2000 s.
24 - - .
WLBI’G the Official Receiver is the 11qhu1datort fc:)fr 1;1}11:
i the cour
, he may, at any time, apply_ to the cour
z;gl(?i?l?nent of a person as a liquidator in his place.
Added 3 of 1997 s 41) _
E)n an application under subsection (_2) the court shall
either make an appointment or decline to make one.

Added 3 of 1997 s 41)

(Where a liquidator is appointed by-the court unc}ile_r
subsection (3), the liquidator shall give notice of 1is
appointment to the company’s creditors and contnbutone;
irll)gccordance with the directions of the court. (Added
of 1997 s 41) o

In a notice under subsection (4), the liquidator shall staEe
his intention to summon meetings of the company’s
creditors and contributories, 111 gccordance with section

206, for the purpose of detern'umr_lg— '

(a)  whether or not an application is to be made to the{:
court for the appointment (_)f a committee o
inspection to act with the liquidator; and ' .

(b)  who are to be the members of the committee, if

appointed. (Added 3 of 1997 s 41)

4
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(6) To avoid doubt, if a person appointed as a PTOViSionﬁ ikely to happen save in those cases where there will be funds to pay the
liquidator of a company under section 193 continyeg ¢ Jiguidator’s fees and expenses. The amendments introduced with effect from 1
act as the provisional liquidator of the company der July 2000 make greater provision for their appointment.

subsection (1)(aa) on a winding up order being made the where a winding-up order has been made, the provisional liquidator must summon
person is a provisional liquidator holding office by Vl:l’tug Wh:mw meetings of the creditors and the contributories of the company to
of subsection (1)(aa). (Added 14 of 2016 s 34(4)) ‘ ,ﬁp"nnine whether an application is to be made to the court for a private liquidator
| s be appointed in the place of the prov;sm_mal liquidator, §f the_posmon under the

[cf 1929 ¢ 23 5 185 - colvency Act 1986 (UK) where the liquidator has the discretion whether or not
| 5 summon meetings and see [194.05] below. The court may make any appointment

| %”order required to give effect to such determination. If the meetings choose

i ] er liguidators, or if they fail to meet or fail to pass a resolution, the court
LA Mty e irfigft:idg who, if any one, shall be liquidator and make such order thereon as it
The section is derived from s 185 of the Companies Act (UK) (1948 Act, s 29 fit. The court has a wide discretion in this matter; Re Hung Fung Holdings
A minor amendment was made to paragraph (d) in 1984 deleting the introductopy Ltd [2001] 3 HKILRD 692, [2002] HKCU 443 (inter alia for the relevance of s
words ‘in any case’. Subsections (1)(aa), (2), (3), (4) and (5) were added by s 4] 987); Re Luen Cheong Tai Construction Co Ltd [2002] HKCU 1354 (unreported,
of the Companies (Amendment) Ordinance (Ord No 3 of 1997) (with effectfr.ﬁﬁ ﬁCCW 190/2002, 14 November 2002); Re Orient Power Holdmgs Lid [2008] 2
10 February 1997: LN 57 and LN 58 of 1997). Minor amendments were madé'm HKLRD 494, [2003] HKCU 200 (only in rare and exceptional cases should the
sub-ss (1)(b) and (d) in 1997 substituting provisional liquidator for Ofﬁcmi offices of ligeidator and receiver be combined in one person); and see [193.04];
Recciver. Subsection (1)(h) was amended by 46 of 2000 with effect from 1 Jyy L One(lnpestment Ltd [2009] HKCU 1588 (unreported, HCCW 448/2008, 11
2000 to remove the words ‘in the place of the provisional liquidator’ as the closigé Septerat.=r 2009); Re Pan Sino International Holding Ltd [2010] HKCU 1147
words of the subsection, to replace sub-s (1)(d) and to add sub-s (1A). Subgecﬁ m ;{yﬁ'epj:ted, HCCW l4f1~/20(_)9, 27 May 2Q10). lFor the use of _the same liquidator
(1)(da) was added by the Companies (Winding Up and Miscellaneous Provisions| ~ a company group situation see Re Yiu Wing Construction Co Ltd [2003]
(Amendment) Ordinance (14 of 2016) to clarify that the Official Receiver acs ac UKLRD (Yrbk) 193, [2002] HKCU 732 (and see [193.03]); Re Keen Lloyd

prov.is_ional .liqgidator at any time where there is a vacancy in the office of O Rﬁm‘mes Lid [2_004] HELEL CEtic) 1.47’_ [AH] 2 FIIGE. 33 AndF he comrt may
provisional liquidator (prior to the appointment of a liquidator proper). Subsection . override the nomination of the first meeting: see Re Luen Cheong Tai Construction
(6) was also added by Ord 14 of 2016 to reverse the d ision i 2P 0 Ltd (above); Re Luen Yick Water & Drainage Works Lid [2003] HKLRD
Brothers Securities As}zia Lid (No 2) [2010] 1 HKLRD 58%61[218?0?111;(%%}11@“ ;;‘;bk) 192. If a private liqui.datpr has bfaen appointgd' and a vacaney-oeeuty, Tor
that a provisional liquidator appointed under section 193 who continues in ¢Me example, if the appointed liquidator dies, the Official Receiver becomes the
under section 194(1)(aa) is not a person holding office by virtue of seciics 194, liquidator.

Equivalent sections are the Insolvency Act 1986 (UK, ss 136 and 163; Companies A private liquidator must be described, for example, for the purposes of any
Act (Cap 50) (Sing), s 263. There is no equivalent under the Australian roceedings, by the style of the liquidator of the partlcula_r company in respect of
Corporations Act 2001. which he is appointed and not by his individual name. Similarly, where the Official

Receiver is the liquidator he must be described as Official Receiver and liquidator

[194.02] Overview ;thhe company in respect of which he is liquidator.

; Where the Official Receiver is the liquidator of a company, he may apply to the
The section contains various provisions as to the position of the Official Receiver eourt for the appointment of a person in his place. Presumably the Official Receiver
in relation to the office of liquidator and the description of the liquidato i Will nominate a replacement, having first obtained the views of the creditors or
compulsory winding-up. et interested persons: see Re Five Oceans Supply Services Ltd [2002] HKLRD
(Yrbk) 167 (affirmed on appeal). For the power of the court to appoint a liquidator

On a winding-up order being made, the Official Receiver will be the PTQViSi“ﬂJ %ﬁﬁll a vacancy in the office of a liquidator appointed by the court see s 196(3).

liquidator until he or some other person becomes liquidator, unless some person
other than the Official Receiver was appointed provisional liquidator before the

winding-up order was made, in which case that person shall continue to act a 1194.03] Appointment of private liquidator
provisional liquidator until he or another person becomes the liquidator. Such e g . o
continuation does not require an application to the court: Re Peregrine Investmeil private liquidator may be appointed by the court after a determination has been
Holdings Ltd (No 3) [1999] 3 HKC 183. _ at separate meetings of creditors and contributories. If the meetings chose
Tent persons, or if they fail to meet or fail to pass a resolution the matter will
As indicated previously [188.01], the Official Receiver was the liquidator in mo 1esolved by the court: see Re Akai Holdings Ltd [2001] 2 HKIL.RD 411, [2002]
liquidations in Hong Kong. In rare cases a private liquidator was subsequen CU 1323. Tn an insolvent liquidation the court will have regard to the wishes
appointed separately at separate meetings of creditors and contributories. This the major creditors as against those of the contributories: s 287.
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[194.04]

If there has been no provisional liquidator appointed prior to the making of the
winding-up order, the Official Receiver will become the provisional liquidator on
the making of the order: ss 194(1)(a) and (aa). In appropriate circumstances it may
be more convenient to leave the Official Receiver to become liquidator pursuant
to s 194(1)(d), but have the creditors’ nominee appointed as special manager under
s 216: Re WF Fearman Ltd (No 2) (1988) 4 BCC 141. If the Official Receiver is,
by virtue of sub-s (1)(a), the provisional liquidator and he is of the opinion that
the property of the company is not likely to exceed $200,000 he may appoint one
or more persons as provisional liquidator in his place: sub-s (1A). For the tender
scheme for outsourcing small liquidations to the private sector see Re Good Success
Catering Group Ltd [2005] HKCU 21 (unreported, HCCW 542/2004, 24
September 2004); Re Bondfield International Ltd & Anor [2005] HKCU 1457
(unreported, HCCW 99/2002 and HCCW 711/2002, 20-23 October, 15 November
2003 and 27 January 2005), paras 10 et seg. For the powers of a provisional
liquidator appointed under sub-s (1A) see s 199(5).

[194.04] Status of the liquidator

For the status of a liquidator see [196.06].

[194.05] First meetings of creditors and contributories

Unless the court directs otherwise, the meetings of creditors and contributories
under s 194 (the first meetings of creditors and contributories) must be held within
three months after the date of the winding-up order: Companies (Winding up)
Rules r 106. The dates of such meetings shall be fixed and they shall be summoned
by the provisional liquidator:.[194.02].

The provisional liquidator shall forthwith (ie as soon as possible aiter the
winding-up order has been made) give notice of the dates fixed by him for the
first meetings of creditors and contributories by advertisement in the Gazette: r
107. The appropriate form of such advertisement is set out in Forn, 103(2) in the
Appendix to the Rules. It also appears that advertisement i .oxe or more local
newspapers is require;d under r 114(1) (see Form 75). As to variations to the Forms,
seeT 3.

The first meetings must be summoned as set out in Companies (Winding up) Rules
rr 108-111. Notices of first meetings may be in Form 18 (creditors) and Form 19
(contributories) and the notices to creditors must state a time within which the
creditors must lodge their proofs in order to entitle them to vote at the first meeting:
r 109. Forms of proof and of general and special proxies must be enclosed with
the notices. The notices must state the date and time by which the proxies must
be lodged with the provisional liquidator. The notice must state whether or not
the statement of affairs (see [190.02]) has been lodged. If it has, a summary of
the statement and any supplementary affidavit in relation to that statement must
be enclosed with the notice. A note to the notice informs the creditors and
contributories that they may, at their separate meetings, amongst other things, by
resolution, determine whether or not an application is to be made to the court (0
appoint a liquidator in place of the provisional liquidator and by resolution,
determine whether or not an application is to be made to the court for the
appointment of a committee of inspection, ie a committee of creditors Of
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contributories (see ss 206 and 207}, to act with the liquidator and who are to be
the members of the committee if appointed. For committees of inspection, see ss
206-208.

Notice of the first meetings must also be given by the provisional liquidator to
the directors and other officers of the company who in the provisional liquidator’s
opinion ought to attend: r 110 and Form 20 for the form of notice. It is the duty of
every director or officer who receives notice of such meeting to attend and any
failure to do so shall be reported by the provisional liquidator to the court: r 110.
There is no specific penalty for failure to attend; cf s 190(5) (see [190.06]).
Presumably the court would make an order to attend and, on the director or officer
failure to do so, commit him or her for contempt.

The liquidator or provisional liquidator must, as soon as practicable, send to each
creditor mentioned in the statement of affairs or a supplementary affidavit in
relation to that statement and each person appearing from the company’s books
or otherwise to-be a contributory, a summary of the statement of affairs and any
supplementar ;. affidavit, including the causes of the company’s failure, and any
observatisn:. thereon which the provisional liquidator may think fit to make: r
111(1)-Tuis assumes that the statement of affairs has been submitted. The
procecdings of the first meeting are not invalidated by reason of any such summary
or wiy notice required by the rules not having been sent or received before the
meeting: T 111(1).

Where the company has been in voluntary winding-up prior to the winding-up
order, the Official Receiver may in his discretion send to the creditors and
contributories or any of them an account of such voluntary winding-up: r 111(2).
The first meetings will determine whether or not the applications mentioned above
or either of them shall be made to the court and such other matters as appropriate.

The first meetings will determine whether or not the applications mentioned above
or either of them shall be made to the court and such other matters as appropriate.
The court may override the decision of the meeting: Re Luen Cheong Tai
Construction Co Lid [2002] HKCU 1354 (unreported, HCCW 190/2002, 14
November 2002).

In the case of a first meeting of creditors or of an adjournment thereof a person
shall not be entitled to vote as a creditor unless he has duly lodged with the
liquidator not later than the time mentioned for that purpose in the notice convening
the meeting or adjourned meeting a proof of the debt which he claims to be due
to him from the company: r 124(1).

Where_ there is no committee of inspection appointed, the functions of such
COmIr_uttec which devolve on the court by virtue of s 208 may be exercised by the
Official Receiver: r 198. As soon as possible after the first meetings have been
hield, the Official Receiver, or the chairman of the meeting, shall report the result
of each meeting to the court: r 45(1). The form of the report of result of the meeting
18 set out in Form 24. The form reports on the number attending and the amount
of the creditors’claims admitted for voting or the contributories’shareholdings, the

;!;atters put to the meeting and the majorities carrying the resolute, set out in tabular
m,

If each of the meetings passes the same resolution or the resolutions passed are
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subsection (6) commits an offence and is 1

- iable g
conviction to a fine. i

[296E.01] History

This section was added by the Companies (Winding Up and Miscellanm@;[

anies (Winding Up and Miscellaneous Provisions)
dinance (Cap 32) [297.02]

PART VI

RECEIVERS AND MANAGERS

Disqualification for appointment as receiver

A body corporate shall not be qualified for appointment
as receiver of the property of a company.

Provisions) (Amendment) Ordinance, Ord 14 of 2016, s 105. ) )
Any body corporate which acts as receiver as aforesaid
shall be liable to a fine. (Amended 22 of 1950 Schedule;
6 of 1984 s. 259; 7 of 1990 s. 2)

[cf 1929 ¢ 23 s 306 UK]

[296E.02] Overview

This sec'tiou enables a person, who has received a document or information by
Ealectromc means or who has received notification that a document or informaﬁ!}m;
is made available on a website, may request the provisional liquidator or liquidatg, : e
for a hard copy. i

[297.01] History
The section ds Zerived from s 306 of the Companies Act 1929 (1948 Act s 366).

There lias heen some criticism of this restriction but it was supported by the Cork
Corm u:e in its Report at para 744.

“yre amendments in 1950 and 1984 increased the fine. The 1990 amendment put
0 the guantum of the fine into the Twelfth Schedule.

For equivalent sections, see Insolvency Act 1986 (UK) s 30, Companies Act (Sing)
5217(1)(a). In Australia, see Corporations Act (Aust) s 418(1), 418(3).

[297.02] Overview

Only a natural person can be a receiver of the property of a company. Any body
corporate which acts as such receiver shall be liable to a fine.

For body corporate, see s 2(3).

The appointment of a body corporate as receiver is absolutely void: see Portman
Building Sociery v Gallwey [1955] 1 All ER 227. Any act done by such receiver
will be ineffective and the appointment of such receiver will be ineffective to make
afloating charge crystallise.

Persons disqualified under Part IVA (s 168C et seq) may be disqualified from acting
4§ receiver or manager: see s 168D.

297A. Disqualification of undischarged bankrupts
No person being an undischarged bankrupt shall be qualified
for appointment as receiver or manager of the property of a
company on behalf of debenture holders, and it such person
acts as such receiver or manager, he shall be guilty of an
offence and liable to imprisonment and a fine.
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(Added 6 of 1984 s 209. Amended 7 of 1990 g 2)
[cf 1948 c 38 s 367 UK]

[297A.01] History
The section is derived from s 367 of the Companies Act 1948.

The section was added in 1984 following a recommendation of the Companjeg
Law Revision Committee in its Second Report 1973, para 9.2. The Committes
also recommended, following a similar recommendation in the Jenkins Committee
Report that the disqualification should apply without exception. Section 367
permitted the court to appoint an undischarged bankrupt as receiver. The wording
of s 367, as amended, was adopted for s 297A.

The 1990 amendment put the quantum of the fine into the Twelfth Schedule,

For equivalent sections, see Insolvency Act 1986 (UK) s 31 and Companies Act
(Sing) s 217(1)(b). There is no equivalent section in Corporations Act (Aust),

[297A.02] Overview

The appointment of an undischarged bankrupt as receiver is absolutely void; see
s 297A above.

297B. Inducement affecting appointment etc. as receiver or
manager
(1) A person who gives, or agrees or offers to give, to any
other person valuable consideration with'a view to-
(a)  securing his or her own appoin‘ment or nomination
* as the receiver or manager of the property of a
company; or
securing or preventing the appointment or
nomination of some person other than himself or
herself as the receiver or manager of the property
of a company,
commits an offence and is liable on conviction to &
fine.
Subsection (1) does not apply-
(a) if-
(1) the person who gives, or agrees or offers 10
give, the valuable consideration is a practicé
umnit;

(b)

)
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(ii)  the person who is given, or agreed or offered
to be given, the valuable consideration is an
employee of the practice unit; and

(iii)  under an arrangement between the practice

unit and the employee, the employee’s
remuneration is based in whole or in part on
introductions obtained for the practice unit
through the employee’s efforts; or

(b)  if the appointment or nomination of a person as
the receiver or manager of the property of a
company is the result of-
(1) a transfer or sale of the business, or a part of
the business, of a practice unit; or
(i1) a change in composition of a practice unit
within the meaning of section 32I(1) of the
Professional Accountants Ordinance (Cap.
50).
3 In this section-

practice unit (¥ ¥ ¥4%) has the meaning given by section
2(1) of the Professional Accountants Ordinance (Cap. 50).

(Added 14 of 2016 s 106)

[297B.01] History

This section was added by the Companies (Winding Up and Miscellaneous
Provisions) (Amendment) Ordinance, Ord 14 of 2016, s 106.

[297B.02] Overview

The purpose of the section is to discourage touting for appointment as receiver or
manager of the assets of a company. Subsection (2) provides exceptions for the
Situations set out in s 500.65 of the Hong Kong Institute of Certified Public
Accountants’ Professional Ethics in Liquidation and Insolvency.

See s 278 A under para [278A.02].

298. Power to appoint Official Receiver as receiver for
debenture holders or creditors

Where an application is made to the court to appoint a
receiver on behalf of the debenture holders or other creditors
of a company which is being wound up by the court, the
Official Receiver may be so appointed.
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[ef 1929 ¢ 23 5 307 UK]

[298.01] History

The section is derived from s 307 of the 1929 Act (1948 Act s 368).

For equivalent section, see Insolvency Act 1986 (UK) s 32.

. : There is no eqy;
in Corporations Act (Aust). In Singapore, see Companies qQuivaleng

Act (Sing) s 217(1)((1).
[298.02] Overview

Whe}‘e the company is being wound by the court, occasionally in the

apph_catmn was made by the debenture holders or other creditors forpt?ft

appointment of a receiver, in which case this section permits the Official RBCeiv:
T

to be appointed: see British Linen Co v South Ameri i
1 Ch 108 (CA). t American and Mexican Co [] 894]

For debentures, see Companies Ordinance (Cap 622) ss 308 to 332.
The appointment of a receiver is one of the remedies of debenture holders.

The application should be made by summons in the winding-up: ;
(Winding up) Rules rr 5(3), 7(2). ng-up: Companies

gog 7t'he receiver’s register of transfers and transmission, see Rules of High Cong

—_——

298A. Receivers and managers appointed out of cours

(1) A receiver or manager of the property ef a company
appointed under the powers contained in a1y instrument,
or a holder of debentures of the company, may apply to
th_e; court for directions in relation to any particular matter
arising in connexion with the performance of the functions
of such receiver or manager, and on any such application
the court may give such directions, or may make such
order declaring the rights of persons before the court or
otherwise, as the court thinks just.

(2) A receiver or manager of the property of a company
appointed as aforesaid shall, to the same extent as if he
had been appointed by order of a court, be personally
liable on any contract entered into by him in the
performance of his functions, except in so far as the
contract otherwise provides, and entitled in respect of that
liability to indemnity out of the assets: but nothing in this
subsection shall be taken as limiting any right to indemnity
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which he would have apart from this subsection, or as
limiting his liability on contracts entered into without
authority or as conferring any right to indemnity in respect
of that liability.

%) This section shall apply whether the receiver or manager

' was appointed before or after the commencement# of the
Companies (Amendment) Ordinance 1984 (6 of 1984) but
subsection (2) shall not apply to contracts entered into
before the commencement of that Ordinance.

(Added 6 of 1984 s 210)
[cf 1948 ¢ 38 s 320 UK]

Editorial Note:
4 Commencement date: 31 August 1984.

"

[2984.01] History

e section was added in 1984. Tt is derived from s 87 of the Companies Act 1947
(1948 Act s 369).

The addition was recommended by the Companies Law Revision Committee in
its Second Report 1973, paras 9.3 to 9.5. As the Cohen Committee had noted,
mlike receivers appointed by the court there was no right for a receiver appointed
out of court to apply to the court for directions. Secondly, whereas a receiver
appointed by the court to manage a business had a right to indemnity out of the
assets in respect of contracts he made as receiver, but was personally responsible
in respect of orders given by him unless the contract otherwise provided, a receiver
appointed out of court was as a rule the agent of the company and not personally
responsible unless he pledged his own credit. In some cases, they said, receivers
appointed out of court had ordered goods and not paid for them, but the proceeds
of realisation had been applied for the benefit of the debenture holders, the seller
of the goods being left to sue the company, which had no assets. The Cohen
Committee’s recommendations to rectify these defects were incorporated in s 369
of the Companies Act, 1948. The extension of s 369(1) to debenture holders was
recommended by the Jenkins Committee and this was made in the Insolvency Act
1986 s 35(1) giving ‘the persons by whom or on whose behalf a receiver or
manager has been appointed’ the right to apply for directions.

The Jenkins Committee further recommended that the court should be empowered
to relieve a receiver appointed under an invalid charge or in circumstances that
do not justify such appointment, wholly or in part, from any liability he may incur
In respect of anything done or omitted to be done by him while purporting to act
as receiver, so long as the act or omission would have been proper had his
appointment been valid; the court should be empowered to hold the person making
the appointment liable to the extent that the receiver is relieved from liability by
the court. The Companies Law Revision Committee recommended this addition.
This was not taken up in 1984 nor in the United Kingdom until Insolvency Act
1985: see now Insolvency Act 1986 s 35.
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¢ not all, receiverships end in the liquidation o_f the debtor company. "Ijhe
‘ ,bq ‘table p,aﬂs of a business might be ‘hived off’ into a new company v_vhlch
ore PO ?d leaving the shell of the old company to be wound up. Altematlyely,
R ,arts of a business might be sold off to pay the debts, leaving a viable
malgﬂgf So receivership may in some cases be a ‘rescue’ procedure.l It was
E S1 of receivership to save companies that Jed the Cork Committee to
g mewhat similar procedure not dependent on being expressed or
3 £’ E;?ecurity documentation, ie the administration order proced.ure.. The
.-E:rlii sometimes called the company doctor as compared to the liquidator
1;’3 sometimes called the company undertaker.

[298A.04]

For equivalent sections, see Insolvency Act 1986 (UK) ss 35, 37, Corporatin
Act (Aust) ss 419, 424, Companies Act (Sing) s 218(3), 218(4). T

There is no definition of either ‘receiver’ or the type of ‘manager’ referred gy
298Ain s 2. For construction of references to receivers and managers, see 5 39,

[298A.02] Overview

The subsection (1) applies to receivers and managers of property of g ¢
appointed out of court enabling them to apply to the court (ie the Court of

{nstance: s 2(1). Holders of debentures may also apply for directions. the impact of the Protection of Wages on Insolvency Ordinance on work outs,

Subsection (2) deals with the personal liability of a receiver in Tespect of contraete ¢ [178.01].

made by him.
1208A.04] When appointment out of court made
[298A.03] Appointment out of court 4

3 appointment miust be made according to the terms of the document containing
The

{ i irst, it must be checked that the document containing

ower i*'?iﬁjoéﬁlﬁgllf:;{; i‘} iStself valid; if it is not, the power falls with it. For
wi-erw}{ere the power is contained in a mortgage or charge which was glver?

at:‘: ‘ullllauthorised purpose and the lack of authority was known to the lencdzr.
C ﬁélled Steel Products (Holdings) Lid v British Steel Corp [1986] Ch 246 (CA).

i i i ified in the document containing
\ T is exercisable only in the events speci i
D;E OZ;er or in the case of the statutory 1mph-ed power under the Conveyancmgt
f@all))roperty Ordinance in the events specified in s 50(1). A premature appointmen
will be invalid.
There is no implied power to appoint a receiver out of court of the groundctgat
;ﬁe. security is in jeopardy: Cryne v Barclays Bank ple [1987] BCLC 548 (CA).

The power to appoint a receiver or manager will be contained in a debenture o
charge or in the case of a mortgage of land power to appoint a receiver will hg
implied under s 50 of the Conveyancing and Property Ordinance (Cap 219), unles
excluded. For annotations of the receiver provisions of the Conveyancing ami '
Property Ordinance, see Nield, The Hong Kong Conveyancing and Prgpg@
Ordinance, Butterworths 1988.

O
The appointment of a receiver out of court is one of the remedies available 0n
secured creditor. Generally, upon default, the creditor is entitled to take possegs,on
of the mortgaged property but this can give rise to liabilities. Since a TeCuivaris.
invariably deemed to be the a gent of the borrower (see [298A.07]), by appoiniment
of a receiver the creditor can avoid such liabilities.

Aninjunction may be obtained restraining an intcf,nded appointment or restraining
a receiver from acting under a purported appointment. The court maydrggglg?f
.-ghyment into court of money due or an undertaking in damages as a condi

prating the injunction.

The fundamental role of a receiver, in its basic form, is to recewve, ie to collect,
the income of the mortgaged property, so that such income may de used towards
satisfaction of the mortgage debt and interest thereon, if ‘@ny. In practice, much
wider powers will be given to the receiver, eg powers to seil the security or parts
of the mortgaged property and, in the case of a charge over the whole undertaking
of a business, to carry on the business. In the latter context, the receiver requires
business and financial skills which the receiver may not have. But unless given
the power to manage, a recciver cannot do so. The receiver’s role in its basic form
is passive.

‘The power must be exercised in the manner specified in_ the document conFaillér}g
the power or in the case of the statutory impliec_l power in the manner specified in
$50(1) of the Conveyancing and Property Ordinance.

An invalid appointment will make the receiver and the appointor liable lIbl dam'c;g;;
for any loss caused to the debtor: Cryne v Barclays Bank plec, above,

If a more active role is required, eg in the case of a business, it will be necessary Downsview Nominees Ltd v First City Corp Ltd [1993] AC 295 (PC).
to appoint a manager and the security documentation should provide for the
appointment of a receiver and manager ot receiver or manager. The same person
may be appointed receiver and manager. Altemnatively, separate appointments may
be made. In practice in the case of businesses many appointments are of two or
more partners in a firm of accountants.

The power of appointment is exercisable under s 50(1) of the Convaygnmr;% Sarzg
Property Ordinance when the mortgage money has bffcome duel.1 xpr-n o
exlended statutory powers will specify ‘events of de’fault upon the a}fppenl rgof
Which the power is exercisable, ie they ‘trigger’ the exercise of powe
Appointment.

On the differences between receivers and managers, see Re Manchester and
Milford Rly Co (1880) 14 Ch D 645 at 653; AIDC v Co-operative Farmers &
Graziers Direct Meat Supply Ltd [1978] VR 033; Marshall v Cortingham [1982]
Ch 82; Li Lai-fun & Ors v Centro-Sound Ltd [1986] HKC 541.

i rior
But sometimes, depending on the construction of the mortgage, some p i
declaration/demand/notice may be required: see Dao Heng Bank Ltd 11) (féam Ying
Bor Investment Co ILtd [1987] 1 HKC 217, on appeal [1987] 3 HKC |
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If the debt is payable on demand, demand must be made and the debtor given ;
reasonable time to implement the mechanics of payment: see Bank of Barog, 3

Panessar [1987] Ch 335: Sheppard & Cooper Lid v TSB Banlk ple [1996] 2 A1l
ER 654.

An error in the demand does not invalidate the demand and the subsequen
appointment is not invalidated because of the error in the demand: NRG Vision
Lid v Churchfield Leasing Ltd [1988] BCLC 624.

Even if the event of default on which the appointor has relied has not in facg
occurred, the appointment may be upheld on the basis that some other evepg of
default has occurred: Byblos Bank SA v Al-Khudhairy [1988] BCLC 322 (CA),
But this may not be possible if the appointment particularised the D0n-occurring
event, ie it may be safer not to be too specific in the terms of the appointment
The lender may take advantage of even technical breaches to trigger the

appointment: Canberra Advance Bank Lid v Benny (1993) 11 ACLC 148 (Fed
Ct Full Cy).

If an event of default has occurred, the lender is under no duty to refrain from
making an appointment on the ground that it will inevitably damage the company,
if only in its reputation: Re Potters Oils (No 2) [1986] 1 All ER 890, Shamji v
Johnson Matthey Bankers Ltd [1986] BCLC 278;; [1991] BCLC 36 (CA).

An appointment may not be made for an improper purpose (abuse of power), see
Downsview Nominees Ltd v First City Corp Ltd [1993] AC 295 (CA).

[298A.05] Form of appointment of receiver out of court

The appointment will generally be made in writing: see Conveyza‘ing and
Property Ordinance (Cap 219) s 50(1) and Windsor Refrigerator Co-.ta v Branch
Nominees Ltd [1961] Ch 375.

Since a receiver may have to execute deeds as attorney on Hehalf of the debtor, it
is safer to make the appointment under seal. But in Flioenix Properties Lid v
Wimpole Street Nominees Lid [1992] BCLC 563, where there was power of
attorney to the receiver in the security documentation and an appointment under
hand, it was held that the receiver could execute deeds; also see Man Kou-tan v
Timewin Development Ltd [1987] 3 HKC 504.

The appointment must be within the terms of the power of appointment. If the
power refers to the appointment of a receiver, only one receiver may be appointed
(but see s 15(¢) of the Conveyancing and Property Ordinance where that section
applies, ie to any instrument affecting land). For multiple appointments, se¢
(1995/96) 2 The Receivers, Administrators & Liquidators Quarterly (RALQ) 261
(Picarda), citing, inter alia, DFC Financial Services Lid v Samuels [1990] 2 NZLR
156 (NZCA); NEC Information Systems Australia Pty Ltd v Lockhart (1991)
ACLR 658; Kendle v Melsom (1998) 193 CLR 46; and see (Aitken) [1991] Co
& SecsLJ 187;; (1994) 1 RALQ 255 (Tyler).
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(298 A.06] When appointment made out of court takes effect

[298A.07]

i i ived and
intment take effect when the document of appointment is receive
b agloby the receiver: Cripps (Pharmaceutical) Lid v Wickenden [1973] 2 All
51:5606' NZI Securities Australia Ltd v Poignand (1994) 12 ACLC 550, 555.

the United Kingdom, the time from which the appointment is effective is now
pliovided for in the Insolvency Act 1986 (UK) s 33.

[298A.07] Effect of appointment out of court

A receiver appointed out of court is usually expressed to be_ the agent of the
orrower by the security documentation and see Conveyancing and Pr'Opf:I'Ey
%c;dinancc s 50(2) for similar effect for appointments made under that Ordinance.

i i i he appointor: see Gosling v
erwise the receiver will be the agent of t
(C)}ftzt;kel[ [1897] AC 575 (HL) and see [1986] 1 QB 669 (CA); Re B JoP‘.:n,son .&
Co (Builders) Txd [1955] Ch 634 (CA);, Downsview Nominees Lid v First City
Corp Ltd {1293] AC 295 (CA), (1991) 9 C&SLJ 395; (Adenwala).

The row.=iver ceases to be the agent of a borrower company when the company is
souwud up but the receiver does not automatically become the-age’nt .of the
appointor. The liguidation of the company does not affect t_he recem-:r s right to
fold the mortgaged property and (where he has power) to dispose of it and s 182
of the Companies Ordinance (invalid disposition) does not apply: see Sowman v
David Samuel Trust Ltd [1978] 1 All ER 616; Re Corona Corduroy Factory
Lrd [1987] 1 HKC 385.

The security documentation usually provides that the receiver is to be the attorney
of the borrower for the purpose of sale, etc but the absence of such power of
attorney does not prevent the receiver assigning in the name of the del_ntor b‘y
affixing his own seal on behalf of the debtor: see Mfm Kowt_an v Timewin
Development Lid [1987] 3 HKC 504. On the interaction of winding-up and
receivership, see (1979) 53 ALJ 264 (O’Donovan).

Where a receiver under the Conveyancing and Propertyl Ordinance is selling s 53
(1) (sale) and s 52 (protection of purchaser) of that Ordinance apply.

As a general rule, a receiver cannot sue in his own name, bl_lt there may_be
exceptional cases where he could do so where a cause of action is vested in him:
Liu Yiu Keung v Keen Lloyd Resources Ltd [2006] 3 HKLRD 280.

One important effect of the appointment of a receiver, whethfn_r ouE of court or by
the court is to crystallise a floating charge. Notice of the receiver’s appointment
1§ not necessary to crystallise the charge: Alberta Paper Co_ Ltd v Metropolitan
Graphics Ltd (1983) 49 CBR (NS) 63. Even though the floating charge may have
trystallised and become a fixed charge, nevertheless it may not be as effectlve-.as
d charge originally created as a fixed charged. By virtue of s 79 of the Companies
Ordinance (Insolvency Act 1986 (UK) ss 40 and 196), debts Whlch would be
Preferential debts on winding-up (see s 265) are payable out of assets in the hands
of the receiver in priority to principal and interest due unchlar the charge. And under
§265(3B) (Insolvency Act 1986 (UK) s 175(2)), on winding-up, where the assets
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are insufficient to pay preferential debts, they shall be paid out of the Prope
comprised in the charge. Ty

For the personal liability of receiver to pay these debts, see IRC v Goldblas [1972
1 Ch 498.

]
The effect of these provisions may be avoided by taking a combined fixed and
floating charge and appointing the receiver under both, For deeds of prigr
postponement, see Cheah Theam Swee v Equiticorp Finance Group Lid [1992]
AC 472 (PC) and for the effect of such deeds on s 79, see Re Portbase Clothing
Lid [1993] Ch 388.

Section 79 applies, subject to any effective variation of the order of priority by
deed of priority or postponement, under whichever of several charges the receiyer
is appointed: Re H&K (Medway) Ltd [1997] 2 All ER 321, not following Griffiths
v Yorkshire Bank plc [1994] 1 WLR 1427,

On the appointment of a receiver out of court, the powers of the directars are
suspended. The court order on the appointment of a receiver by the court may
provide for a similar effect. But the directors may be able to contest the
appointment of the receiver (see Newhart Developments Ltd v Co-aperative
Commercial Bank Ltd [1978] QB 814, doubted in Tudor Grange Holdings Ltd y
Citibank NA [1992] Ch 53, (1996) 17 Co Lawyer 131) and their statutory dutjes
remain: see (1996) 17 Co Lawyer 131. For the problems of the non-recognition
of receivers, especially those appointed out of court, by PRC courts see McDonald
v Golden Dynasty Enterprises Ltd [2008] 5 HKLRD 569, [2008] HKCU 1574,

[298A.08] Duty of care of receiver appointed out of court

The receiver’s primary duty is to protect the interests of the morteagee in
recovering the monies due under the mortgage, even though this may be
disadvantageous to the borrower (and consequently to subsequent mortgagees,
other creditors and guarantors). But the receiver must act n gooa aith in so doing,
For a comparison of the respective duties of a mortgagee and « receiver see Silven
Properties Ltd v Royal Bank of Scotland [2000] 4 All ER 424, CA, Eng).

This duty is an equitable one, not a duty in tort: see Downsview Nominees Lid v
First City Corp Ltd [1993] AC 295 (PC).

Failure by a receiver to trigger rent review procedures, thereby causing loss to
the borrower, will make the receiver liable to the borrower: Knight v
Lawrence [1993] BCLC 215.

A selling receiver owes the same duty on sale as a selling mortgagee. So a receiver
may choose his own time to sell: Ching and South Sea Bank Ltd v Tan Soon
Gin [1990] 1 AC 536 (PC).

The appointor will not be also liable for breach of the receiver’s duty unless it has
interfered in or directed the receiver’s activities: American Express International
Banking Corp v Hurley [1985] 3 All ER 564.

For possible limitation or exclusion of liability, see Bishop v Bonham [1988] 1
WLR 742 (CA).
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Note the effect of the Transfer of Businesses_(Protgction of Creditors) Ordinance
for this Ordinance on a sale by a receiver. This Ordmal}ce makes a transferee of a
pusiness liable for the debts of the transferor unless notice of the transffer has been
wven in the Gazette, two Chinese language newspapers and one English language
pewspaper not more than four months and not less one month_ l_)efore the
mpletion of the transfer: see ss 3, 4 and 5. section 5(2) deals specifically with
E?e form of the notice where the transfer is by way of sale under a charge.

The predecessor of this Ordinance, the Fraw_udulent Trz.msfclars of quinesses
Ordinance (1923), indicates the purpose b}%hlﬂd the leglslathn. But it affects

nuine transactions as well. The current Ordinance was enacted in 1980 to replace
the earlier Ordinance. The definition of _tr-ansferor was amended (see now s 2
wransferor” para (a)) to get around the decision in Emsworth Ltd v Burdett [1978]
HKLR 506, which had held that a chargor could not be a transferor where_the
sale was by a receiver not appointed by the chargor, even though such receiver
was deemed to be the agent of the transferor.

For the resolution of a long standing issue on the limitation of time for institution
of proceeding: ender the Ordinance see OTC International AG v Perfect Recovery
Ltd [200¢]  HKLRD 13.

The U-inance does not apply to a transferee where the transfer is effected by a
. srsen selling under a charge which has been registered for not less than a year
fﬁhen the transfer takes effect: s 10(4). Registration may be under. the Land
Registration Ordinance (Cap 128), the Companies Ordinance or the Bills of Sale
Ordinance (Cap 20): see s 2 ‘registered charge’.

[298A.09] Appointment of receiver by the court

Generally, a receiver is appointed out of court under the terms of the 1'elev§mt
document, usually a mortgage or charge. Appointments by the court are expensive
and take time to effect. An application for a court appointed receiver should only
be made in extreme cases where no other remedy is available to preserve the assets:
see Bond Brewing Holdings Ltd v National Australia Bank Ltd (1990) 8 ACLC
330 (and on the application for leave to appeal National Australia Bank Lz‘d v Bond
Brewing Holdings Ltd (1990) 169 CLR 271, where the necessity for an
undertaking in damages was stressed); Guo Jing Jing v Artmaster Investment
Lid [2009] HKCU 1992 (unreported, HCA 1008/2009, 11 December 2009
(receiver may be appointed on interlocutory application); and Re Zealot & Co
Lrd [2008] 1 HKLRD 386, [2007] HKCU 1123 (interim receiver); Top One
International (China) Property Group Co Ltd v Top One Property Group
Ltd [2009] HKCU 1627, 16 October 2009, HCA 1244/2009; Macau First
Universal International Ltd v Ding Xiaohong [2011] 3 HKLRD 27; Lu Jun v Yu
Qi [2013] HKCU 1776 (unreported, HCCW 282/2910, 2 August 2013; Compania
Sud Americana De Vapores v Hin-Pro International Logistics Ltd [2014] HKCU
1675 (unreported, HCMP 1449/2014, 17 July 2014, on appeal [2015] 2 HKLRD
438, [2015] 2 HKC 436 (CA) (appeal dismissed); leave to appeal to CFA granted
[2016] HKCU 246 (unreported, FAMYV 33/2015, 2 February 2016).

The founding principle is that the court may appoint a receiver to protect the
Property of a company where disputes between members of the governing body
Prevent its affairs from being carried out properly: Featherstone v Cook (1873)
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LR 16 Eq 298, followed in W v W & Anor [1998] 2 HKLRD 77. S
being discretionary, is flexible and should be exercised on a similar bagig to T-hat'
of an interlocutory injunction: Chinese United Establishments Itg v Cheung. 5
Ki [1997] 2 HKC 212, followed in Wy W & Anor (above); Upplan ¢, Lm‘"‘Li
Ho Ming [2010] HKCU 1788, HCA 1915/2009 26 June 2009, 20 Augygp 2010

See further on interim receiver Achieve Goal Holdings Ltd v Zhong Xin
Material Holdings Ltd HCA 19872005 and [2008] HKCU 1826 U

Ucha (6}

Ore.

HKLRD 494, [2012] HKCU 552; Chan Ching v Beijing Rui He
HKCU 1376 (unreported, HCMP 1359/2012, 14 June 2013.
(eg, in Mareva cases) see Akai Holdings Lid v Ho Wing On J

HKCU 1308 (unreported, HCCL 37 and 40/2005, 1 September 2009); p;
Iron and Steel Group Co Lid (in lig) v Chen Ningning [2013] HKCU 2149, Homp
1827/2013, 31 July 2013 (note comments on RHC O 591 14 (3B)); Tiong Kin,

Sing v Sam Boon Peng Yee [2013] HKCU 421 (unreported, HCA 15 17/2011, zg
February 2013).

A receiver may be appointed even though there is no default under the charge or

other event of default has occurred: Re Victoria Steamboats Ltd, Smith
Wilkinson [1897] 1 Ch 158,

It is usual to also seek accounts and inquiries and other relief.

For the power of the court 0 appoint a receiver or manager under Companjeg
Ordinance (Cap 622) s 725, see that section.

Application for a court appointed receiver may be made notwithstanding a rece;:

3
has been appointed out of court.

The jurisdiction of the High Court in relation to the appointment of rescivers by
the court is set out in s 211, of the High Court Ordinance (Cap 4). The procedure

1s contained in Rules of the High Court O 30, Application is Ly summons or

The receiver may have to give Security; but see Mclntyre v Perks (1987) 15
NSWILR 417.

The court may make an immediate appointment of anamed person or merely direct
that a receiver be appointed.

Such receiver is an officer of the court and not the agent of any party, see

McDonald v Golden Dynasty Enterprises Lid [2008] 5 HKLRD 569, [2008]
HKCU 1174.

Interference with such receiver will amount to contempt of court and/or liability
for additional costs incurred by the receiver: Mclntyre v Perks, above.

On the supervisory role of the court over a receiver or manager appointed by i,
see Duffy v Super Centre Development Corp Ltd [1967] 1 NSWR 382.
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-

udinance (C2p 52) , -
a i i i Birmingham Internationa
i i for discharge of receiver see Re

B apphﬂgl({;o 15] HKCU 2019 (unreported, HCMP 395/2015, 28 August 2015).
' Holdings Lz

[298A.12]

ivers generally, see Ho, Security for Credit, Butterworths 1992.
On Fece =]

[298A 10] Application for directions

iginati : { the High Court O 53,0
Catian i de by originating summons: Rules o .
A hza(t{;}n%[i::iiginz’dng summons shall be in Form No 10 of the forms in the
impfr;ndix to the Rules of the High Court: O 102 r 2(2).
Ap)

For the title of the proceedings, see O 102 r 6.

i in liquidation, leave of the court will be required, eg where
- compan‘jééi‘i(; Iggslélelslngi[;o:ésets in the hands of the liquidator, and the
e \;‘ﬂ] be by way of summons in the winding-up, with the debenture
me%dmgli aprlicant: Re Wan Hin & Co Ltd (in liquidation) (unreported, MP
g ant 16905- ‘rclying on Re Henry Pound, Son & Hutchins (1889) 42 Ch D
20 (CA). S wso Hilly 0'Driscoll 11998] 3 HKLRD 654

1205 A.1Y] Forms

ke best precedents for applications under this section and other sectiorlxs;n this
. epto be found in Butterworths Company Precgdems (Zpd ed) Vol 3 p 350
- E;}rom:: precedents can be adopted from the Receivers section of 33(1)Atkin’s
el seq.

Court Form (2nd edn) (2011 issue).

[298A.12] Personal liability of receiver

i ' i iable on the contracts made by

i ted out of court is personally 1.1a. :
Amc:}:‘:cre?gg"mgﬂiject to his right to be indemnified out of tha_ property_subject
]tj(;IE]z debenturé or charge: s 298A(2). For the background to this subsection, see

[298A.01].

A receiver may, and usually does, exclude this personal liability: Re Ernest
Hawkins & Co Ltd (1915) 31 TLR 247.

i dismissal of the
i f a receiver by the court usually operates as a : _
2311:?1;55;3; ;nn;?;;eei and the employees do not become télg r(e;g)verl S{emph;yees‘_{
[ AC 1 ; Internationa
I Sovereign Bank of Canada [1913] .
I];?rizzse: Ex(;)l:)f‘r Ci Ltd v International Harvester Australia Pt)lz Ltd (1982) 7
ACLR 391 (SC Vic); Nicoll v Cutts [1985] BCLC 322, 325 (CA);

; ; 08 (1995/96) 2 RALQ 267
] ddpo v Popovic (1996) 19 ACLR 1 _ :
fliigdcfgoiiéisfg 5 1(7{3995/ 1596) 2 RALQ 267. Since the appm.ntmelrclihtenmﬂlates
‘ : there can be no question of the receiver
the employees’ contracts of employment ki
i ? happen where the receiver ppoin
adopting the employees’ contracts, as may e e
i blems in this regard met with in the
out of court: Nicoll v Cutts, above. On the pro
United Kingdom, see Powdrill v Watson [1995] 2 All ER 65 (HL).

But the receiver, whether appointed by the court or out of court, Wﬂlﬂlje liable on
fontracts made by him; in the case of an out of court appointment the company
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[298A.13] andp
0ok

will also be liable, if the receiver is agent of the company.

Pre~r.eceivership contracts other than contracts of employment contip :
terminated by the receiver, but he will not be personally liable on such Cue a
unless he assumes personal liability. But a receiver may be liable tg Ontr;%m
performance in respect of a pre-receivership contract, Peaes

The_recei\.fer appointed out of court in occupation of rented premises ung
receivership does not need to pay the rent because it is due under a pre-recej o
contract, but because the landlord has his remedy of re-entry or forfeig
non-payment of rent, in practice the receiver will need to pay the rent in orq,
retain the occupation of the premises. The same applies in the case of a e
appointed by the court. .

ership
re for

[298A.13] Receiver’s indemnity

A teceiver who is made personally liable in the course of hi i i i

good faith is entitled to be indemnified out of the assets oversvggjt;ishcg?fsco?t n?
J'Re British Power Traction and Lighting Co Ltd [1910] 2 Ch 470. Where a rece b
1s appointed out of court he should negotiate an indemnity from the debeegcr
holder_s or mortgagee before accepting the appointment. In the United Kin 20 i
there is now a statutory right of indemnity: Insolvency Act 1986 (UK), s %7(;”

A receiver is not a person to whom Cap 622 s5 902-904 (power of court to prant
o

relief) apply; cf Corporations Act (Aust), s 1318 (pow ief) i
s » 8 12 er to t
court appointed receivers. i st el M

299.  Notification that receiver or manager appointed

(1) Where a receiver or manager of the property ot a company
has.been appointed, every invoice, ordaifor goods or
business letter issued by or on behalf-oi ihe company or
tht_e regeiver or manager or the liquidator of the company,
being a document on or in which the name of the company
appears, shall contain a statement that a receiver or
manager has been appointed.

(2) If ldefault is made in complying with the requirements of
this section, the company and any of the following persons
who knowingly and wilfully authorizes or permits the
default, namely, any officer of the company, any liquidator
qf the company and any receiver or manager, shall be
liable to a fine. (Replaced 6 of 1984 s. 211. Amended 7
of 1990 s. 2)

[cf 1929 ¢ 23 5 308 UK]

any [ay

ompanies (Winding Up and Miscellaneous Provisions)
prainance (Cap 32)
=

[299.03]

(299.01] History
The section is derived from s 308 of the Companies Act 1929 (1948 Acts 370).

For equivalent sections, see Insolvency Act 1986 (UK) s 39, Corporations Act
(Ausl) s 428, Companies Act (Sing) s 222.

[299.02] Overview

The fact that the company is in receivership or under a manager must appear in
A1l the relevant company documents. Failure to do this may result in a fine. But
the section does not affect the validity of any contracts made pursuant to documents
ot disclosing the appointment.

The conventional manner of disclosing the appointment is to add after the
company’s name ‘(in receivership)’ or ‘(receiver and manager appointed)’ or

‘(manager appe nead)’.

[209.021 Notice of appointment pursuant to Cap 622 s 348(1)

C'ip 522 5 348(1) requires notice of the appointment of a receiver or manager to
Le given by the appointor to the Registrar of Companies within seven days of the
appointment: see Cap 622 s 348(1) The specified form is NMS35.

The Companies Registry practice for notification of appointment is contained in
two circulars/letters to the Secretary of the Law Society dated 20 February 1984
and 26 November 1984 relevant parts of which are extracted below:

20 February 1984
§348(1) of the Companies Ordinance (Cap 622)
Registration of Enforcement of Security

The purpose of this circular is to explain a change in the Companies Registry’s
policy regarding s 87 of the Companies Ordinance, Cap 32.

Up to now, the Registry’s policy has been as follows:

(@) Where an appointment has been obtained for a manager or receiver from
the court, the Registry has filed a sealed copy of the order together with
the Notice of Appointment. The Companies Registry has accepted the
notice signed by either the person making the appointment or by his
professional advisers.

(b) However, where an appointment of a receiver or manager has been made
under an instrument where the courts have not been involved, the Registry
has only been willing to accept a Notice signed by the appointor and has
been reluctant to accept a signature by professional advisers on behalf of
the appointor.

_The reason for the difference in treatment referred to in paras (a) and (b) above is
that where an appointment of a receiver or manager has been made by the courts,
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the validity of the appointment is beyond question as the facts appear in the bod

of the order. However, where an appointment has been made under an iﬂsﬂ’ument
and the courts have not been involved, the Registry has tried to insist op the
appointor signing the Notice of Appointment personally because the Registry does
not wish to be involved in subsequent arguments over whether the appoi

advisers might have misconstrued the situation and filed the Notice withoug Proper
authority. Instances of such confusion have occurred.

This policy regarding the appointment of receivers and managers other thay
through the courts has, however, met with the objection that there does

I would be grateful if you would draw the attention of your members to thig
circular,

(P Murphy)

p Registrar General

(Registrar of Companies)

26 November 1984

Section 87 of the Co_rnpanjes Ordinance (Cap 32)

(as amended by the Companies Amendment) Ordinance 1984)

Notice to Registrar of appointment of receiver or manager or of mortgagee taking
possession

I'refer to the circular dated the 20th February 1984, a copy of which is enclosed,

in respect of the Companies Registry’s policy regarding Section 87 of the
Companies Ordinance Cap 32.

As you are aware the Companies (Amendment) Ordinance 1984 repealed and
replaced Section 87 with effect from the 30th November 1984.

The purpose of this circular is to confirm that the policy as set out in the circular
dated 20th February 1984 -
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h) remains unchanged with regard to notice given by a receiver or m_anaggr
( appointed either by order of the Court or under the powers contained in
any instrument; and ‘ ‘
applies, in so far as it is applicable, to notice given by al mo%'tgagee E}ntel'-mg
into possession. Thus a Notice of Mortgagee ejntermg 1pt0 posses_smn
should be signed by such person or his professional advisers, provided
that in the latter case at the same time a document from the Mgrtgagee
authorising the professional advisers to sign the said Notice on his behalf
is also sent to the Registrar of Companies.

2)

[ would be grateful if you would draw the attention of your members to this

circular.
(PF Grindey)
p Registrar General

(Registrar of {.amipanies)

M6, Power of court to fix remuneration on application of
Eyuidator
(1‘; The court may, on an application made to the court by the

liquidator of a company, by order fix the amount to be
paid by way of remuneration to any person who, under
the powers contained in any instrument, has been
appointed as receiver or manager-of the property‘of .the
~company, and may from time to time, on an appl‘lcatlon
made either by the liquidator, or by the receiver or
manager, vary or amend any order so made. (Amended 6
of 1984 5 212)
The power of the court under subsectipn (1) shall, where
no previous order has been made with respect thereto
under that subsection,- .
(a)  extend to fixing the remuneration for any period
before the making of the order or the application
therefor; and -
be exercisable notwithstanding that the receiver or
manager has died or ceased to act before the
making of the order or the application therefor; and
where the receiver or manager has been paid or
has retained for his remuneration for any period
before the making of the order any amount in
excess of that so fixed for that period, extend to
requiring him or his personal representatives to
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