Chapter 3 _ _
Introduction to Project Finance

A number of financing options are available for infrastructure projects, and for
Public-Private Partnerships (PPP) projects in particular. One of the most
common, and often most efficient, financing arrangements for PPP projects
is ‘project firdncing’, also known as ‘limited-recourse’ or ‘non-recourse’
financing. Projzct financing normally takes the form of limited-recourse lend-
ing to a specially created project vehicle which has-the right to carry out the
constru.tion and operation of the project. One of the primary advantages of
proieci financing is that it provides for off-balance sheet financing of the
narzct, which does not affect the credit of the shareholders or the grantor,
«nd shifts some of the project risk to the lenders in exchange for which the
lenders obtain a higher margin than for normal corporate lending. This
chapter provides an introduction to project financing.'

= OFF-BALANCE SHEET

Project financing may allow the shareholders to keep financing and project
liabilities ‘off-balance sheet’. Project debt held in a sufficiently minority
subsidiary is not consolidated onto the balance sheet of the respective share-
holders. This reduces the impact of the project on the cost of the shareholder’s
existing debt and on the shareholder’s debt capacity, releasing such debt
capacity for additional investments. Clearly, any project structure seeking
off-balance-sheet treatment needs to be considered carefully under applicable
law and accountancy rules.

To a certain extent, the grantor can also use project finance to keep project
debt and liabilities off-balance sheet, taking up less fiscal space. Fiscal space
indicates the debt capacity of a sovereign entity and is a function of require-
ments placed on the host country by its own laws, or by the rules applied by

I. For further discussion of project finance and PPP projects, see Delmon, Private Sector
Invesiment in Infrastructure: Project Finance, PPP Projects and Risk, 2nd edn (2009), this
chapter is adapted from it.
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INTRODUCTION TO PF 2. Limited Recourse and Sponsor SMPport
supra- or international bodies or market constraints, such as the IMF and the
rating agencies. Those requirements will indicate which project lending wjj|
be treated as off-balance sheet for the government, for example, the statisticy|
office of the European communities (Eurostat) in decision 18/2004 requirey
that such transactions must: (i) place instruction risk on the private party (e,
no completion guarantee from the government); and (ii) the private party must
bear either availability or demand risk (i.e., service delivery or market risk),

It should be noted that keeping debt off-balance sheet does not redugg
actual liabilities for the government and may merely disguise governmen|
liabilities, reducing the effectiveness of government debt-monitoring
mechanisms. As a policy issue, the use of off-balance sheet debt should pe
considered carefully and protective mechanisms should be implemented
accordingly.”

2. LIMITED RECOURSE AND SPONSOR SUPPORT

Recourse financing provides the lenders with full recourse to the assets or cagh
flow of the shareholders for repayment of the loan in the case of default by the
project company. Where the project otherwise fails to provide the lenders with
the repayments required, the lenders will have recourse to the assets and
revenue of the shareholders, with no limitation.

One of the advantages to the shareholders of project financing is the
absence, or limitation, of recourse by the lenders to the shareholdess
The project company is generally a limited-liability, special-purpose pIojeL!
vehicle, therefore the lenders’ recourse will be limited primaril y Or entirely to
the project assets (including completion and performance guaranices and
bonds).

Non-recourse (sometimes, confusingly, called ‘limited r=¢ourse’) finan-
cing limits the lenders’ recourse to the assets of the proic=tdt hand in case
of default by the project company. Limited-recourse financing may be strue-
tured in a variety of ways but will usually only provide the lenders with
recourse to the assets of the shareholders in certain specified situations, up
to a limited maximum amount and over a limited period.

A key question in any non-recourse financing is whether there will be
circumstances in which the non-recourse nature of the borrower’s liability
is to fall away and the lenders are to have recourse to part or all of the share-
holders assets. Generally, the type of breach of covenant or representation
which gives rise to this consequence is a deliberate breach on the part of the

shareholders, and, in particular, the shareholders not using appropriate efforts

to ensure that the project is successful by, for example, committin g a breach of

2. See Delmon, supra n. 1 ss 1.2.3 and 1.5, for further discussion of off-balance sheet financing.
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2. Li
erating or joint venture agreement which governs thc_ running of the
the -gct It should also be noted that applicable law will restrict the extent to
roject. 1L ¢

which Jiability can be limited, for example, liability for personal injury or
deatl’}ﬁcult questions arise in relation to the obligations of the shareholders to

leu the participation of joint venturers who drop out or default on their
e It)ions and, in particular, the question of when the shareholders are to be
0bl!glad to a;bandon the project in the event of catastrophe or in the event that
= reo'ect no longer proves economic. These issues will either be resolved ir{
ttgz grafcting of the financing agreement or at law (generally through the law of

ct).
mr{)\?};{;gn;ing portion of the project involves more risk thz.m anothe{r,
recourse may be provided to the 161’1(?1(:3.1'8 to the extent of that risk or until
that high risk period has passed. Alternatively, the amount of recourse allowe.d
to the lenders may be limited in value. The extf:nt to which some recourse is
provided is cc mmonly called ‘sponsor support’.
Sponsor sapport may include:

_ chortfall guarantees, where the banks, after enforcing all other security
rights, experience a shortfall; . .

- completion guarantees, to ensure the timing and cost of construction
(see Box 2.1 below); -

— buy-down undertakings, a promise to prepay project debt to ensure
specified ratios, in certain circumstances;

— price guarantees, to ensure pricing of off-take; o .

— market price purchase guarantees, to purchase a minimum quantity of
product at market price over a set period, .

— tax loss purchases, where a shareholder agrees to purchase certain tax
losses from the project company;

— technical support, extended warranties and maintenance arrangements;
and _

— contingent equity or subordinated debt commitments to cover con-
struction or other price overruns.

Box 2.1 Completion Guarantees

In project financing, the construction phase involves particular risks fgr the
lenders. The value of the project against which the lenders provide finan-
cing is usually in the operation and the payment stream supported by_the
concession agreement and not in the equipment and materials, the physical
assets of the project. Since the lenders will bear more risk until construc-
tion is complete and asset performance is verified, sponsor support is
sometimes provided for the period up to completion of the works and
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proven operation, which will generally be defined in the concession agree-
ment and marked by the issue of a certificate or the passing of specified
tests. It may also be provided for the period until certain financial ratios are

achieved, or until the works have achieved a period of operation at a certain
level.

The project company wants to limit the types of breaches resulting iy
recourse to the shareholders, such as egregious or intentional breaches of
essential covenants or representations which may alter the lenders’ rigk
matrix. Sponsor support may involve the establishment of a fund, normally
pledged or secured, which can be used, for example, where there is a defi.
ciency of funds or an increase in costs during the period of limited recourse?

Due to the limited-recourse and highly leveraged nature of project finan-
cing, the majority of project risks borne by the project company will therefore
be borme by the lenders. This makes for extremely risk averse lenders.
Therefore, lender due diligence on a project includes a detailed review of
whether project risk allocation protects the project company sufficiently,
This is known commonly as verifying the project’s ‘bankability”.*

3. TAKING SECURITY

The lenders will want to put in place as much security for the financing ag
possible. Security is both ‘offensive’ and ‘defensive’: offensive to the exten
the Ienders can enforce the security to dispose of assets and repay debt when
the project fails; defensive to the extent that senior security can protect the
lenders from actions by unsecured or junior creditors. Compleie. control
requires comprehensive fixed and floating charges (which differ by country)
over all project assets, which in common law Jjurisdictions may allow the
lenders to appoint a receiver to manage the business in.fi.e 2vent of insol-
vency. If such comprehensive security rights are not avaiable, the lenders
may seek to use ring-fencing covenants in an effort to restrict other liabilities,
security over project company shares to allow the lenders to take over control
of the company or the creation of a special golden share that provides the
lenders with control in the event of default. Security rights may also allow the
lenders to take over the project rather than just sell the project assets, since
the value of the project lies in its operation and not in completed assets.’

3. Tinsley, Practical Introduction to Project Finance: Structuring and Funding (1996), 16.

4. For further discussion of bank ability, see Ch. 4 of Delmon, supra n. 1.

5 Lender rights to run the project rather than just sell off the assets will require consideration of the
applicable legal system and its treatment of securily and insolvency. Rights over project

company shares may achieve the desired security, but may also invelve the lenders taking on
project risk.
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Lenders want to be protected in the event of insolvenc_y of ‘the project
The lenders do not want to rely on the generosity _01’ the courts
Compatr)lylllkruptcy proceedings, and will therefore want to appoint an admin-
_undef a eceiver to manage the allocation or project company assets to the
. ; its senior creditors. Under certain legal systems, a lender holding
benef_lt Oove:rlall project company assets, including receivables and future
secu_rlt){ﬂes can appoint such an administrative receiver. In others, the extent‘
reCCl;i:h 1e;nders can take security over all project assets in the event of
r “;wncy or failure of the project company, may be limited and Fherefqre
ms{;isticated structures must be implemented to achieve the level of security
f::gded by project finance lenders. - . ' ]
A fixed charge attaches to the assets lmmedlatf?ly, and such asset can onby
be disposed of subject to that charge. Under a f_loatm g charge, the asset n:lay elzc
managed in the ordinary course of business without refer(?nce to th_e__hoi ero
the charge. The charge does not attach tq an asset until a spec_:lhed event
occurs, at whic point the charge crysta]hzes_and become§ a flxeq chﬁarge
over the relevant assets. Charg%s may be registerable, which provides th;:
lenders with additional comfort. _ _ o
The priacipal lender issues in relation to securing their lending include:

— share pledge or retention (where the lenders can take over ownership of
shares); _ .

— security over all (or substantially all) of the project assets and project
agreements; .

— security over insurance proceeds (as pemn?ted), bopds, guarantees and
liquidated damages obligations of the project participants;

— collateral agreements and direct undertakings between the lenders and
the parties to the more significant project agreement;

— standby equity or debt; )

— legal rights and receivables (in particular the revenue stream) of the
project company;

— bank accounts including retention and reserve accounts;

— sponsor support undertakings; o

— guarantees from parent companies for their subsidiaries;

— government guarantees;

— default, cross-default and step-in rights so as to give the lenders max-
imum control over the possible termination, and cure, of any default
related to any of the project documents; and _

— comprehensive insurances either as co-insureds or assignable to the
lenders.

S 2000090092 ‘
6. See also Delmon, supra n. 1 s. 8.14 for further discussion of securily rights.
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The nature of the security taken over project assets will depend on the proyj.
sions of the applicable law and negotiations between the lenders and ghe
project company.

The security rights sought by lenders also include practical control mechap.
isms, such as reserve discretions (where the project company is limited in the
discretion that it can exercise without lender approval). Lenders will also hayg
trigger events, which allow lenders additional rights and powers in the evep
of their occurrence.

The lenders may want to have rights, through the project company, againg
persons other than the project company and the project sponsors, such as:

— the off-take purchasers or project users, through for example, ‘take-or.
pay’ arrangements, or ‘through-put’ agreements in the case of a pipe-
line or similar project, to guarantee the purchase of a given amount of
production or a given amount of use of the project;

— the input suppliers, through for example, ‘put or pay’ agreements, to sup-
ply a given amount of input, such as fuel or raw materials, at a set price;

— the operator, to guarantee proper operation of the project, for example,
$o as to produce a set output per unit of input;

— the construction contractor, to provide completion guarantees and per-
formance securities ensuring the project meets the performance criterig
specified in the construction contract; and

— the insurers, to provide compensation for certain events which might
have an impact on the performance and production of the project.

These rights against third parties are set out contractually, including und=;
direct agreements. An immediate issue is whether the type of sccurity
provided is recognized or even legal in the site country. Matters i priority
of rights and registration of security must be considered, as well s the levels
of fees, stamp duty, administrative costs and any subsequent a=iays which are
commonly incurred. For example, in many countries there i8 wo concept of the
general floating charge, an instrument used often for Usied Kingdom-based
project ﬁnancings.7

Since the types of security provided will often relate to either real property
in the host country or moveable property found within the territory of the host

country, the host country’s legal system will generally apply to the ownership,

seizure and security over such property. Insolvency and bankruptcy laws may
also restrict the enforceability of security rights.

The project company may be a wholly owned subsidiary of a shell company'

which in turn is owned by the shareholders. This can permit shareholder issues
to be addressed in a more favourable jurisdiction for providing lender security,
voting rights and management arrangements.

7. Rushton & McNair, ‘Proceed with Caution’, ICL (May 1994): 29 at 34,
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Despite the comprehensive security structure to be put in pace by tl}e
lenders, it should be noted that the grantor and/or the government will retain
sion rights in those assets needed to provide pubh'c services, in order to
Li\;?re that no suspension or degradation of public services would result from

termination Or expiry of the project.

4  FINANCIAL RATIOS

Given the importance of leverage and the sensitivi'ty of 1_ender§ to the security
of the project revenue stream, a numb_er of ﬁnanc_:lal rapos will be kpy to the
analysis of a project financed transaction. Financial ratios can quantlfy many
aspects of the project company’s business a_nd operations anq are an integral
part of analyzing its financial position. For instance, prqtltablhty ratios (e._g.,
return on equity) measure its rate of return, liquidity ratios (e.g., debt service
cover ratio) me¢sure how much cash is available to pay down debt, and debt
ratios (e.g., wan life cover ratio (LLCR)) measure the project company’s
ability to repay long-term debt. . )

Duriv¢ due diligence, before financial close, lenders run these ratios using
varione sensitivities, for example, testing the financial ratios in the event
soa cruction costs increase by 20%, or revenues fall by 10%. After financial
-1ose, the lenders use these ratios as part of the project monitoring and control
functions. Where ratios do not achieve the levels required, lenders have a
series of possible interventions including blocking distributions, sweeping
cash from existing accounts, applying reserve account money to debt service,
taking control of additional rights of the borrower or its shareholders® and
other measures to ensure that the company continues to be managed in a
manner focused on successful implementation of the project and earns rev-
enues sufficient to cover debt service. If these breaches persist, eventually,
such breaches will amount to events of default permitting the lenders to
accelerate, cancel outstanding loan amounts or suspended existing loans. It
may also permit them to increase the interest margin, require compensation of
the lenders for additional investigation costs and other fees and fines.
The following sets out some of the main ratios of interest to lenders.

4.1. Dest-Equity (D:E) RaTio

A company’s debt-to-equity ratio is calculated as long-term debt/share-
holders” equity. The lenders prefer a lower debt-to-equity ratio in order to
obtain a greater investment from the shareholders, ensure shareholder

8. Seess 2.2 and 2.3 on sponsor support and taking security.
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commitment to the project, increase the net value of project assets, and pro.
vide the lender with greater security arising from the additional equity capita|
injection into the project, thus increasing the net value of project assets,
Shareholders, on the other hand, want an increased debt-to-equity rati,
decreasing the amount of investment they will need to supply and, singe
the return on debt contributions is fixed, increasing the potential retum
they can obtain from their equity contributions.

The actual agreed debt-to-equity ratio is the result of a compromige
between the project company and the lenders, based on the overall risk tg
be borne by the lenders, the project risk generally, the nature of the project, the
identity of the sponsors, the industrial sector and technology involved, the
value of the project and the nature of the financial markets. For example, debt
to-equity ratios for power projects in developing countries tend to be in the
order of 80:20 to 70:30, while other projects with higher market risks may not
exceed 60%—65% debt.

4.2. Loan Lire Cover Rario

The LLCR is the net present value of available cash for debt service up to the
maturity of the credit facilities, divided by the principal outstanding. It is
expressed as a ratio representing the number of times the cash flow (over
the scheduled life of the loan) can repay the outstanding debt balance.

To verify that the total outstanding debt is not at risk from a shortfal
lenders will apply a minimum LLCR to ensure that the total revenue availabjz
to the project company over the life of the loan is adequate to repay und
service the total amount of debt outstanding.

4.3. Desr Service Cover RaTio

The amount of payment due to the lenders by the proiect company at any
given time is called debt service, and making those payments is known as
servicing debt. The lenders will want to be sure that as and when each payment
obligations of the borrower arises, the borrower will have the money available
to pay that amount. The lenders will therefore analyse, through the project
financial model, the ratio of total amount of revenues available for debt ser-
vice (e.g., net of operating costs, insurance premia, taxes, etc., but before
equity distributions) during a period and compare this to the amount of
debt service owed. The debt service cover ratio (DSCR) measures the amount
of cash flow available to meet periodic interest and principal payments on
debt. Unlike the LLCR, it examines the project company’s ability to meet its
debt payments with reference to a particular period of time, for example,
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Figure 2.1 Debt Service Cover Ratio
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annuallv-or semi-annually, rather than over the life of the loan. This assess-
ment can pe made forward or backward looking (see Figure 2.1).

1.4. Rate oF RETURN

Rate of return (ROR) or return on investment (ROI), or sometimes just
‘return’, is the ratio of money gained or lost on an investment relative to
the amount of money invested, usually on an annual basis. It includes return
earned on both debt and equity. Internal rate of return (IRR) is the discount
rate that results in a net present value (NPV) of zero of revenues over the
project period, which shows the annualized effective compounded rate of
return which can be earned on the invested capital (again, both debt and
equity).

Return on equity (ROE), on the other hand, strips out the return committed
to debt servicing, providing equity investors with a picture of their return over
the period of the project. Private-sector shareholders will expect a high rate of
return when they provide equity funding for a project. The actual rate of return
achieved by the project company can be influenced by:

— exchange rates between the local currency and any currency in which
debt will be made available, including the cost of exchange and any
applicable or potential currency restrictions;

— the willingness of private sector lenders, the capital markets or other
interested lenders to provide debt to the project, the interest rates and
maturities available for such debt, the debt service cover ratios which
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they will require, and other conditions which the private-sector lendegg
will impose;

— the availability of bilateral, export credit, multilateral, governmentg]
and other funding for the project;

— the leverage of debt-to-equity that the project company can withstang
(see below the discussion of weighted average cost of capity
(WACC)); and

— the tax and accounting regime applicable to the project, including
methods of calculating depreciation, treatment of off-balance shegt
financing, and tax treatment of interest payments relating to dehg
exceeding certain legislatively prescribed debt-to-equity ratios.

Project financing assists investors in maximizing debt leverage, increasing the
debt-to-equity ratio and reducing the WACC. Figure 2.2 shows some of the
benefits of project finance as they are imbedded in the different relationships
amongst project participants.

WACC is used to measure the project company’s cost of capital: the value
of its equity plus the cost of its debt. WACC is calculated by multiplying the
cost of each capital component, such as share capital, bonds and long-term
debt, by its proportional weight and then adding these components together,
Assuming that interest charged on debt is much lower than the returns sought
by equity investors, increasing the amount of debt also increases equity return,
This is because the total amount paid by the project company in respect of itg

Figure 2.2 Characteristics of Project Finance
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debt and equity (measured by its WACC) will be lower compar'ecl to a project
fully equity financed, thereby leaving the project company with more funds
for distribution and an increased ROE. It also a}lowg investors to sprelad

recious equity capital over a greater number of projects (as total equity
investment required for each project decreases _thrOugh better .leverage),
allowing investors (in particular those with specialist sector expertise — spon-

sors) to undertake more projects, and thereby deliver more infrastructure.

Worked example of WACC

Consider the following two scenarios where USD 400 is invested in a
project company. In scenario 1, the amount is invested fully as equity
with a return of 10%. The WACC would be (USD 400 x 10%)/USD
400 = 0.1. In scenario 2, the project company uses the leverage offered
by a 3:1 debt to equity ratio, and so the USD 100 equity investment is
accompanied-oy. debt of USD 300 at a cost of say 7%. The WACC in
scenario 2 would therefore be [(USD 100x10%) 4+ (USD 300x7%)|/
USD 400 :=0.078. The lower WACC in scenario 2 illustrates that the
project vompany will have a lower threshold or cost to overcome before
it aea flows create value for shareholders, increasing the return on equity
i, estment.

8 CERTAINTY OF REVENUE STREAM

Future forecasts of demand, cost and regulation of the sector in any relevant
site country will be important to private-sector investors considering the rev-
enue prospects of the project. For example, they may wish to:

— review the demand profile for project off-take, in the context of the
extent to which the project company will bear project risk and will be
able to influence demand;

— examine demand projections and information on the historical will-
ingness of consumers to pay tariffs and to pay such tariffs on time;

— look at prospects for growth, demographic movements, current tarifts
and projections of consumer attitudes towards paying increased tariffs;

— where tariffs are based on indices, look at projections of the future
movement of such indices and their relation to actual costs, including
operating costs, finance costs, capital expenditure requirements and
other such costs;

— review public, residential, commercial and industrial consumption and
usage, actual and forecast, within the service area; and
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The informatict and opinions contained in this chapter are the authors’ own
and are not intended to be a comprehensive study of, or an opinion or advice
rendered by the authors regarding, the matters discussed and should not be
relicd npon or treated as a substitute for specific advice concerning discrete
s.¢ dons. Indonesia’s laws (undang-undang) generally provide only a frame-
| wurk for further policies, rules and regulations to be implemented pursuant to
( government regulations, ministerial regulations and regional regulations,
) among other sources. Any such laws and regulations may be superseded or
. amended without the text of the superseding or amending law or regulation
being immediately made available to the public, and are, in each case, subject
to interpretation of and/or implementation by the relevant regulatory bodies,
which interpretation and/or implementation may be based on policies not
. stated in the text of the relevant law or regulation itself. Accordingly, refer-
' ences to particular regulations are generally for illustrative purposes only,
unless stated otherwise. Additionally, projects, either noted as past, current
or upcoming, are referred to in this chapter from publicly available sources for
illustrative purposes only. This chapter has been prepared on the basis of laws,
regulations and practice in Indonesia as of May 2012, unless otherwise noted.
On 4 July 2012, the Indonesian government announced the launch of a new
book listing Public-Private Partnership Projects and a new standard operating
procedure guide for projects, but analysis of these materials has not been

. included the following chapter.
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1. Overview of Public-Private Partnerships in Indo
nf.’sfa

1.1. MArkET CONTEXT

E:Se t_etcoiomjc fundamenltals qf llndonesia have remained strong in recent
o tpl e the global financial crisis and the financial turmoil in the Euro ey}g
ra?- ings and Moody's Investors Service upgraded Indonesia’s sovereli) N
amllng Fo 1investmf:n‘[ grade in December 2011 and January 2012 respec%ii(ﬁebit
n ngldr {TI commentators are optimistic that Indonesia’s positive econ -
g 7 will continue. Ne\fe.rtheless, the lack of adequate public infrastryc el
t fff(‘)mmd to first-time visitors to the nation’s capital, Jakarta, by the roa?re‘
affic — has been consistently identified as an impediment to th o
economic growth.’ -
In(”lfol;z Sg’\;eli*ﬁ?;;:[t oftl ndonesia (the central government) has recognized tha
g ructure requires private sector invol
through the participation of i ; p— e
- experienced contractors and ope
as equuty and debt finance for projec i vatels orunail
Juity jects to be implemented privatel
public-private partnership (PPP) struc { in B - Tndonerl
_ ture (referred to in Bahasa Indonesi
: & i
Elgsl)ngﬁgeiir;r;fréguage — as Kerjasama Pemerintah dengan Swastzgao;
)- al government’s development plans have be
: : 1 s en re '
requiring an estimated total investment of USD 4 trillion” and inlzﬁfctizdthas
&?hr;itﬁucu(){]dof the up to USD 15 billion, 31-kilometre Sunda Strait brid :
i \;\l/ou c;:onnect Java and Sumatra, the estimated USD 4 billion Ccnt%ai
powelrnp Eﬁn ent power plant, with capacity of up to 2000MW (for which
ase agreement, and the first guarante i -
Indonesia Infrastructure Guar: y s in Ot P
: arantee Fund, were signed in Octob Ny
‘ ua _ ! er 201 1
the estimated USD 1.13 billion railway connecting Manggarai Train S}:[ati}gg

As of Apri : !

inveS[mei?lgfﬂ%?,dﬁ::a;?drd é:lﬂd ‘Puur 5 had deferred increasing ns rating of Indonesia to

G Lo,r . ]COHLBI‘I_LH, regarding changes in mining regulations and the govem-

il € o.rm nd§nesFa s Tuel subsidy program. Rieka Rahadiana, ‘S&P wams on
sta policy moves, forgoes raling upgrade,” Reuters (U.S. Edition) (23 April 20,12)1 <hrtp'/,’ww:r

reuters.com/article/2012/04/23/us-indonesia- i i
iitacEvitn B i) 2{“2;1.5 indonesia-economy-investment-idUSBRE§3M08520120423>

2. World E ic Fi
infrzsrm;(_)ul;zlg(i;ﬂmﬂi_q‘26"."_\'3‘—20[] l;'/ur‘la' Competitivenes Report (the quality of Indonesia’s
s b Ea-rtlc.ulaj concern’); ‘Not Making It Easy: Why business in Indonesia has
e ,quizquziomt%( 10 S;?p. 2009); Lynn Lee & Wahyudi Soeriaatmadja, ‘Port Pile-

_ s ure Woes; Jams Ch § atrs ; i
5 Enthusmcsses’, The Straits Times (2 Mar. (Z)(ljfl: ]F)an OT oot ot P
! sther Samboh, ‘16 PP jects it thi ’
7 P Projects to be Auctioned this Year', The Jakarta Post (24 Feb, 2011},

ITOCHU i Xecutior T
it Fngltrlprio;am.m,- t.xecuncm Qf Long-Term Power Purchase Agreement for a New 2 GW
2 roject in Indonesia — Indonesia’s First High Eﬂicie-ncv (USCI) Coal-Fired IPP

Project and Amongst the Largest in Asi
i ges 7 Oct. ; itoc i
111007 .html> (last accessed on 22 M:;(Z()l;;. 201D <hitpfiw achu.co plen/ S
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and SoekarnofHatta International Airport,s together with numerous small and
medium-sized projects.
private infrastructure development is also indirectly encouraged by the

demand for Indonesia’s natural resources® and the resulting need to improve
sportation infrastructure to allow for increases in production capacity.

n "
ggr eg(ample, in 2010 the Province of Central Kalimantan initiated the tender
rocess for the construction of a 185 km railroad between Puruk Cahu and
which is to be followed by a 175 km railroad connecting

Bangkuang, 7 : . . {
Bangkuang and Lupak Dalam seaport.” This railway was intended for the
(ransportation of coal and other resources. Billions of dollars in private trans-

rtation infrastructure initiatives to enhance coal mining operations in South
guymatra and East Kalimantan have also been announced.® Additionally,
AUMErous smelter projects have been announced to facilitate compliance
with recent regulatory restrictions on the export of ore and unprocessed

minerals.
In short, the-Lotential for project financing in Indonesia is immense. This

potential, hawaver, has not yet been fully utilized, due in part to the drastic
reductior inanfrastructure investment following the Asian financial crisis,'

perceived legal and political uncertainty following the resignation of
prodent Suharto in 1998 and the Reformasi period which followed, and

5. Ministry of National Development and Planning/National Development Planning Agency
(Kementerian Perencanaan Pembangunan Nasional/Badan Perencanaan dan Pembangunan
Nasional), Public-Private Partnerships-Infrastructure Projects Plan in Indonesia: 2011
(Jakarta 2011) (2011 PPP Book), see also Jakarta Post, ‘President Preparing regulation to
Speed Up Construction of Sunda Strait Bridge’, <www.lhejakartapost.com/news/201 1103/
24/presidcmfpreparing—regulation—specdfconstmcLion—sunda—eraitrbridge.htmb (last accessed
15 Jul. 2011) and Esther Samboh, “Airport Railway “to Operate in 20147, The Jakarta Post
(25 Feb. 2011).

6. PT Bank Danamon Indonesia, Tbk., Indonesia Economic Outlook 2011: Another Good Year?
(28 TJan. 2011}, 15, <www.kadin-indnnesia.or.id.r’enm/imuges.’dokumeanADIN— 168-4895-
1702201 1.pdf> (last accessed 13 May 2011).

7. There are also plans for further development of a railway network linking Kudangan-Kumai
(195 km), Puruk Cahu-Kuala Kurun-Kuala Pembuang (466 km), Tumbang Samba-Nanga
Bulik (418 km) and Kuala Kurun-Lupak Dalam (380 km). ‘C. Kalimantan to build railway
network’, The Jakaria Post (11 Apr. 2010); see also Public Private Partnership Book of the
Ministry of Transportation, also available at <www.dephub.go.idffilcslmedia/ﬁle!Lransmedizu’
p3-book-kemenhub.pdf> (last accessed on 4 May 2011) and 2011 PPP Book, supra n. 5, v;
Capital Investment Coordinating Board (Badan Koordinasi Penanaman Modal), dan Koordi-
nasi Penanaman Modal nating Board (;‘filelLransmed.iMpB-hookfkemcnhub.pdﬁ (last accessed
on 4 May 20projects/23> (last accessed on 13 May 2011).

8  See, e.g., sources cited infran. 1 16. Development in terms of natural resources-based projects
may be limited, however, by environmental concerns, including carbon emissions from the use
of fossil fuels, land and forest area degradation, and various forms of pollution.

9. ‘Raw Commodity Export Ban Sparks Smelter Building Boom in Indonesia,” The Jakarta Post
(21 February 2012), <htlp:/.fwww.thf;iakarlaglobe.cmm/ecunomy/raw-commodity—cxporl—ban—
sparks-smelter-building-boom-in indonesia/499567> (last accessed on 22 May 2012).

10.  “The Gravy Train Stops’, Far Eastern Economic Review 161, no. 13 (Hong Kong: 26 Mar.

1998), 49.
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L11.  History
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resiing efforts to implement political, financial and reg?J -
alopy

partial government control.
Pri i i i |
. ml\]failt]el sector nvestment in Indonesia prior to the Asian financial crigjs,
ghly grouped into two major waves. The first wave of investn?eca:1
nt§

followed from the major 1 '
Sy o jor legal reforms 1mpler.nenFed by the Suharty

0 era = 1 e

1880;2;??3?; E:;(t)g)e PtrOJfCt;‘ alllg other privatization structures dnring the

e xtent, the 1990s, whic : o\ Vo F
Lh"ri3 first generation’ of Indonesian PPPs.'2 hare generally considured ope

ecaus sian fi ol il : )

oy (ilfl'li}feﬂie é&slan_ fmanmfﬂ crisis resulted in a significart zduction in the
ek ent?t ; ;n;?ﬂné{upﬁll]h, nearly all internationali finianced projects
; upian revenue at the b X :

taker le : 1e borrower level, or at the off
(with so‘gé, arnc_l fOrelgq currency debt required some form of restructun'nlc
ltigation) %hOJECt participants resorting to di spute resolution pl’OCedureso?
- 1he notable examples of the currency devaluation affecting an

the 1980s until 1 997, which resulted in build-own-operate (BOO) ané ‘\'i]lé |

undang lentang Ketentuan-, if cbel Mining (Undﬂng-
others. reR e Dakok Pertambangan), No. 11 of 1967, and numerous
12. See generally G: i 3
g y Gary S. Wigmore & Giles K ! i
Proiect Financ . Lo o ttles Kennedy, ‘Opportunities and Trends |
Ni(é}f‘j Fljmdn(.e Envn_'onmem - M Financing Southeas: Asia’s Econo, ij!rlf)q .
- Freeman (Institute of Southeast Asian Studies 2003) e Develcpit i
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n be found in the independent power producer (IPP) projects of

offtaker catl . —_
e 1990s."” In these projects, PT Perusahaan Listrik Negara (Persero)

(PLN). the state-owned electricity company, was required to pay a U.S.

[lar-based electricity tariff, und_er the power purphas_er agreement
(PPA)» to the project company, despite the relative decline in value. of the
Rupiah, in which tariffs paid by consumers to PLN were depqmlnated.
For those projects that had reached financial close, PLN’s 1r_1£1_b111ty to pay
ynder the PPA ultimately affected each project company’ s ability to service
its debt. As a result, numerous IPPs from that period were restrl}ctured or
cancel]f:c:i.14 Nearly all of the 1990s telecomn}gnications B_OT projects were
also casualties of the Asian financial crisis, - anc'llﬁthe privatization of the
Jakarta water system was nearly derailed as well.

After the election of President Susilo Bambang Yudhoyono in 20_04, the
central government made efforts to offer new proje_ct§, but investor interest
was limited. At the Indonesia Infrastructure Summit in 2005 and 2006,l 7_the
central governinent offered more than 100 projects to the private sector, " to
be carried sut pursuant to a PPP programme to be governed, in part, by a
specific regulation regarding ‘Cooperation between the Government and
Busires» Entities in Infrastructure Procurement’, as set forth under
prigential Regulation No. 67 of 2005 (subsequently amended by
Presidential Regulation No. 13 of 2010 and No. 56 of 2011), supplemented
with a special land acquisition scheme for public infrastructure.'® However,
these efforts — considered to be the “second generation’ of PPP — were gen-
erally unsuccessful due to investor dissatisfaction with the application of the
Jand acquisition scheme, the fundamental legal changes still occurring in the
gountry during this period, the uncertainties relating to implementation of

See generally Susan E. Turner & Gary S. Wigmore, ‘The Disappearing PPA: Moving to
Merchant Power in Asia’, Journal of Energy & Natural Resources Law 19 (2001): 74-75;
Louis T. Wells & Rafiq Ahmed, Muaking Foreign Invesiment Safe: Property Rights and
National Sovereignty (New York: Oxford University Press, 2007) (discussing in depth the
disputes surrounding Paiton I, and the Karaha Bodas and CalEnergy IPPs, respectively).

14.  In 2007, Andrew Kinloch noted in Project Finance Magazine that ‘[o]f the 26 conlracts signed
with IPPs between 1994 and 1997, 14 were eventually renegotiated; five were acquired by
PLN; and seven terminated’. Andrew Kinloch, ‘IPPs and buts’, Project Finance Magazine

(December 2006/January 2007).
15.  John Ure (ed.), ‘Indonesia’, Telecommunications Development in Asia (Asia: Hong Kong

Universily Press, 2008), 273.

16.  Okke Braadbaart, (Privatizing Water: The Jakarta Concession and the Limits of Contract,)
A World of Water: Rain, Rivers and Seas in Southeast Asian Histories, ed. Peter Boomgaard
(Leiden: KITLV Press 2007), 313-314

17.  See Shameen, Assif, (SOUNDS OF A BUILDING BOOM; Indonesia, Malaysia, and Thailand
are Spending Billions on New Infrastructure’, Business Week (30 May 2005), 26.

I8.  This regulatory framework, as amended, is discussed under s. 1.2.1 (Public-private Partner-

ships) and s. 2.6.3.4 (Acquisition of Land Rights).
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those legal reforms already instituted and the lack of sufficient govemmey
financial support for the projects offered.'®

112, Today

In recent years, the central government has continued to amend and adjust the
legal and institutional background for infrastructure projects, with a yjgy
towards implementing the ‘third generation’ of PPP projects. Initiatiyes
have included significant amendments to the applicable regulations relevay
to PPPs, and the establishment of two new state-owned enterprises, the
Indonesia Infrastructure Guarantee Fund (IIGF) (formally known gg PT
Penjaminan Infrastruktur Indonesia (Persero)), and PT Sarana Myl
Infrastruktur (Persero) (SML), to provide credit support and financing, respec-
tively, for projects®” and various legal reforms. Many of these policy
were intended to culminate with the Central Java independent powe
(CJIPP), with capacity of up to 2000MW, tendered by PLN (with the advisory
services of the International Finance Company (IFC)), which is the first PPP/
IPP project that features credit support from the [IGF. The power purchage
agreement and the TIGF guarantee agreement (with a co-guarantee from the
Minister of Finance acting on behalf of the central government) for CJIPp
were signed in October 2011.°!

The enhanced institutional framework for PPPs is expressly focused on the
process of competitive tender (subject to certain exceptions), as well as the
development of government institutions — including the Public-Private
Partnership Central Unit (P3CU) of BAPPENAS, the Coordinatiny
Minister of Economic Affair’s Policy Committee for Accelerating i
Provision of Infrastructure (KKPPI) and the Ministry of Finance's Risk
Management Unit (RMU) — to facilitate implementation, '9f PPPs*
Additionally, a Project Development Facility (funded hy' the Asian
Development Bank (ADB) and the Government of Netherlands as part of
the Infrastructure Reform Sector Development Programmiie}-was established
to provide technical advisory services and procurement administrative ser-
vices to assist BAPPENAS and regional governments in connection with

efforts
T plang

19, In 2010, coordinating Economic Minister Hatta Raj

asa was quoted in the Jakarta Post us
admitting

‘Previously we were not well-prepared in terms of regulations relating to PPP.

Some regulations did not allow the participation of private enterprises. Now regulations are
more liberal, allowing PPP or even entirely private ventures.” Aditya Suharmoko, ‘RI better
prepared for public-private partnerships’, The Jakarta Post (16 Apr. 2010).

20, Sees. 2.7.1 (Indonesia Infrastructure Guarantee Fund) and s. 2.7.3 (Indonesia Infrastructure:
Financing Facility).

21, See supran. 4.

22, Seess 1.2.3 (National Govermment), 1.2.1 (Public-private Parinerships) and 2.7 (Government
Support) for further discussion on these institutions.
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1 he financial
. 3 e f IPPs. March 2010 saw the

_ ation.” In the field of IPPs, ‘ g al-

foject pgﬁ?;dl)aiton I1I expansion project (an 1815 It\)m;i S?P\f}:g}'ltg;i;?t‘; g

closings irebon 660 MW coal-fired plant, both - :
and the Cirebon . ing.2* Additionally, in

fired plant) brella Note of Mutual Understanding. . 1

from the JBlgugjoir?esian banks signed definitive agreements for Lk anolng,

(o1 i B
recen! yearss, toll roads.?® The central government and mul_u_ldterals lﬂ;iu?nDin
¥ nmk:leilo\r’l:)rld Bank appear intent on extending this positive mome
and the

ifi i y and
d toll road development to other sectors, specifically railway, ports an
{pP and 10
. iti jects he d delays and
e [ bitious projects have face :
: ss, many of the more am
Nev‘?n{leli? S{he pr(zgect scope and the tender schedule. For many pr:c];;c:;ltsz
e ent has attempted to address these issues by cancelhngdord rfgyr'the
pe govi;r:r;r: proposed projects and increasing the reso;écl:ezs ]Ell;ov;w fi:niStry e
- le, in 2011 and , the
thers. For example, in 12 _ i
develogmtf]rrl;[)uogh Oql\/fl has undertaken efforts to rev1ta.hif_ the rlt)roﬁztn g;ﬁ;
i Yeme 3 the Soekarno-Hatta Alrport —
“upement process for the Soe :
g{:ﬂn\?:yalll)%‘?‘n:gject andpthe Umbulan Water.Su)pgéy PPP project (both of
i ve h relatively long gestation peqod 2
thsii?t?;:a;]{;d i?} Decemb);:r 2011 the Indonesian leg_lcis,laturtf): app?;:ffz;l) fn 1}1;1:1\]&1
nd pro i hich provides a basis
vy O d procurement for public use, w ‘ il G
1:‘:\- arrl:(;irilsitli)on of land from private parties for purposes of public infrastru
[urapégftftt;aly the cross-sectoral PPP framework has been siﬁgﬁtﬁ;ﬁg
: : 5 i i mong o /
i i Concerns remain regarding, ame
improved in recent years. TR daras e o
ibilit ays from land acquisition and p rocedure:
e dele_iys icient intergovernmental coordination (1.e.,
ived lack of defined and efficient interg 1 .
perciwiﬁe central government and its various regu_latory.ag_encifes, El;eigflzl
aI'Irl;zesg and the regencies), and the need for cgpagty—bqﬂdmgd ;)]f hlg -
wovcmment personnel assigned to oversee capital 1nten§1§e_anthe nge aryterm
ﬁlated projects. However, these concerns may be addre\ss’e: dl? the neas thor:
by the availability of IIGF risk cover a_nd developers an , ldconc;truction
oﬁghly assessing project risks (especial_ly in the develop_mertl; .mlon :;erm -
stage) thoroughly in the pre-feasibility stage, and, in the long ;

?ang—en> (last
23,  See Infrastructure Reform Sector Development Program, <http:/firsdp.org/lang—e (
: ee s
accessed on 10 Jun. 2011).
; } 1).
2 s, 2.7.2 (Other Forms of Government Su.ppor" . 2010,
52 SIS;L:I‘ Lend i(nlo Trans-Java Toll Road’, Project Finance Magalzal.r:; gﬁ i;?l-.ﬂsu-ukzur (Persera)
26' Minister of Finance Decree on the Appointment of the PT Sarana PK ek
: for F;acilila[ing the Preparation of PPP Projects (Kepuzu:mn MEHIEkI‘l ! ?’;c;rim) sty
asan Kepada Perusahaan Perseroan PT Sarana Mudlti Irz_frasr!juhtu Aiginshe b ot
iz.\'i Penyiapan Proyek K erjasama Pemerintah de(?ﬁa;irzdﬁr; ii?,{:g ?;hmn.g o ey
| ic Purposes (U 7- ,
27.  Law on Land Procurement for qulu 3o
bagi Pembangunan Untuk Kepetingan Umum), No. 2 of 2012.
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INDONESIA I. Overview of Public-Private Partnerships i I”doneiy;a
continued efforts by the central government to continue to improve the ingj.
tutional framework to enable more efficient project implementation,

In addition to the PPP initiatives, in many cases, sector-specific regulation
allow the development of private infrastructure (e.g., ports, railwayg and
‘captive’ power generation facilities).?®

Government plans for both public infrastructure and facilitati
commercial initiatives have been highlighted in the M
Acceleration and Expansion of Indonesia Economic Developme

on Of prjvme
asterplan for
nt (Masterp[@,

Percepatan dan Perluasan Pembangunan Ekonomi Indonesia or MP3E for.

2011-2025, which was 2pub]ished by the Coordinating Ministry For ECOHOmie
Affairs in May 2011.%° In May 2012, however, the Committee on (he
Acceleration and Expansion of Indonesia Economic Development (Komite
Percepatan dan Perluasan Pembangunan Ekonomi Indonesia or KP3EI) idep.
tified various sources of delay facing numerous projects, includin uncertainty
relating to the issuance of borrow-use licenses for forest areas,” gas SUPDI)*
shortages and uncertainties relating to the regulation of mining and PPPs 3

As of writing, President Susilo Bambang Yudhoyono is serving his secopg
and final term. Naturally, the lead up to the next presidential election in 2014
has imposed additional uncertainties in relation to the tone and direction of the
government’s infrastructure and energy policies. The government’s approach
towards fuel subsidies has remained an especially divisive issue.

1.1.3. Sectoral Overview

1.1.3.1. Electricity

Electricity in Indonesia is predominately provided by either the state clectrie-
ity company, PLN, which provides electricity to consumers thiough the
national grid, or through captive (or ‘self-use’) generation facilities,
Electricity sold to consumers by PLN is generally either gererated by facil-
ities owned by PLN or purchased from IPPs in Indonesiz. ¢ reographic areas
without access to the national grid may receive limited clectricity through
power generation facilities owned by cooperatives or through other means
(including, under limited circumstances, importation of electricity). Existing
generation capacity is primarily oil- and coal-fired, with the government
having initiated the first ‘fast track’ electrification programme to encourage
the construction of coal-fired power plants owned by PLN in 2006 (to reduce

—_—

28, See,e.g.ss1.1.3.1 (Electricity), 1.13.5 (Railway

29.  An English version of the MP3EI can be accessed
nager/201 1/05/27/p/d/pdf_mp3ei.pdf>

30.  Sees. 2.6.3.3 (Title Evaluation, Spatial Planning and Conservation Areas).

31, Agustiyanti, ‘Proyek MP3EI Senilai Rp 477,5 T Terganjal Masalah,” fnvestor Daily (14 May
2012).

Infrastructure) and 1.1.3.6 (Poris).
at: <http://www.ekon.go.id/media/filema-

Indonesia — 10

dweﬂdency 0

INDONESIA

Public-Private Partnerships in Indonesia

} Gven}'iﬁw (‘:f

. o : 5 d “fast track’ electrification
fuel oil imports) and the secon track )
e mﬂ 2310 to encourage additional IPP projects and renewable
ami . K
; rticularly geothermal). . , .
The : sia, including an enhanced role for regional govern-
icity in Indonesia, inc : e - sation.>* The first
of electrcl™y - . latory oversight and tariff determi ! :

; sing, regulatory 2 . Si-
s - IEIC; nieg%ﬂations under the 2009 Electricity Law, rf:gardﬁlg tz)e3 E)l:l;ld
» ]c?eﬂectr%city generation (including details of thfl hce?smga ;s; ::21 et
ness 01 € " re promulgated in Janu :

' les of electricity we p .
cmlsl?—boqrg:étiifaely [mplementing regulations promulgated ultlder tl;é: ;();ivligbl;
RUILZ, 165D~ . ive, so long as they are not contrary
iE ain effective, so long o e }
reglﬂauogrssedreiiﬁl])y) the provisions of the 2009 Electricity Law and its imple
su .
beentlnp government regulation. o it Ticense far publie
I nder the 2009 Electricity Law, an electricity generation licens tsales to
Um_ilerU saha Penunjang Tenaga Listrik or [UPTL) guthorlges direc ; o0
i s and iy be held by a state-owned enterprise, region-owne: © )
e rivat: enterprise.”® The eligibility of region-owned er}fterpﬂtizﬁ re-
g anltje‘vrises to obtain IUPTL is a fundamental departure from th lﬁ o
- ?‘;:‘églatory framework, under which PLN had an exclusive rig

ey ai on
_de](?C':S(-) L:'ne: public. Currently, however, PLN retains a de facto monopoly
sel: .

ales ublic from the national grid. Ny
:.alfﬁs(;:gfegts have been implemented on bo@h a B(t)O arllgntSthek;?ilsI; g;;er
j ‘ 0 a -

ivately owned project company entering mic 2| :
s %gseat:g};eement ﬁith PLN as offtaker.” Apppmtments oliLdNev:L%P?;
?UIC rojects generally require a public tender carried out by H,em Jer-
tgrcgrtajin exceptions. PLN’s direct appointment of an electricity selleris p
0 )

‘mitted in the following scenarios:

1.3.3 (Geothermal). S e
;g f}fgo;eisé 3’L=w(v n@f Electricity (Undang-undang tentang Ketenagalistrikan), No. 30 o

.- 3 ra n. 33, Art. 5(2), Art o . A
i ‘lmc(lJ : Elej trg;i);;';r\l,niugegulatinn on the Business Activities of E'lc,c[.ilmty ;’Igovllzlzi; :S_UT;
[;u?::? bllle‘merinmh Ienrrinngegiatan Usaha Penyediaan Kefenagfzits.'fn ;mlzl,o 1_5 i
36 ?ndcmesia Law on Electricity (Undang-undang tentang K e:c;;c;ga!zstrr au; ;d .
: ‘ i s amended.

its 1 ation i ment Regulation No. 10 of 1989, as _ )
37 gaﬂlgngli!;znct;gjofalg CELJ;‘:LH n. 33, Art. 57(2); Indonesia, Government Regulation No. 14 of
Y 2012, supra n. 35, Art. 54(1).

stricity Law, supra n. 33, Art. 11(1). — santee
gg égggl\d]?;?;tt;c;?ﬁniwnce }iuegulation regarding Methods for the Grant of a Feasibility Guara

PT Perusahaan Listrik Negara (Persero) for the Establishment of‘ ]-;',le(.ln.c&\ll Esmﬁli (I}:‘?::;r
:::i(m U?ﬂi?ing Renewable Energy, Coal and Gas thruugh Coopsmu_on :'w e s
Developer iPeraturan Menteri Keuangan tentang Tata Cara Pe;nfjem}ty); naﬁ; 1 pg,ﬁbangk”
Usaha Kepada PT Perusahaan Listrik Negara (Persem) Untu S r;n;) amg D(m gt i
Tenaga Listrik Dengan Menggunakan Energi T()rbar-u‘ka.z.‘ 4 Zza) ]\}n e
Dilakukan Melalui Kerjasama Dengan Pengembang Listrik Swasta), No.

2011 of 2011.
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— purchases of electricity from power
marginal gas, and coal mine-mouth

— purchases of excess electricity;

— purchases where a local electric
supply crisis; and/or

— purchases of additional electricity generated in an alread
facility within the same location,

plants that use renewable €Nergy
or from other local energy SOUrceg

power system in a state of EIECtl‘icity

3 OPeraing

PLN’s direct selection of an electricj
two offers is permitted in relation to
energy diversification for conversio
has been required to purchase elect
with capacity up to 10MW .+

IPP projects may be eligible for government- and [IGF-
projects,** as well as government supportin the form o
guarantee’ letter (surat jaminan kelayakan usaha or S)
of Finance.** Privately developed geothermal power plan
in South Solok Regency, West Sumatra Provi nce, and R
Lampung Regency, Lampung Province have received the benefit of an SJKy“

In cases where an [IGF guarantee or other PPP programme support is
contemplated, it should be assumed that public tender in accordance with
Presidential Regulation 67 of 20035, as amended, is required,® even if PLN

would otherwise be entitled to engage in direct appointment or direct selec-

tion. IPP projects that have been identified as potential PPP projects inclug::

three mine-mouth power plants (totaling 2,600 MW) located
(PLTU Jambi, PLTU Sumsel 9, and PLTU Sumsel 10).46

ty seller through the comparison of g¢ leas
purchases of electricity for the Purpose gf
n to non-oil sources,*” Additionally, py

ricity from renewable energy power plang

support offered to ppp
f a ‘business viability
KU) from the Minister
ts Muara Laboh, locateq
ajabasa, located in South

In Sumaierg

40.  Governmen( Re

gulation No, 14 of 2012, supra n. 35, Art. 25(4) and 3y
Minister of Ene;

Tgy and Mineral Resources, Regulation on Power Purchass Price by PT PLN

Small And Medium Scale Power Plants Using Reney

42, Sees. 2.7 (Government Support). In February 2012, IIGF and PLN signed a memorandum of

understanding on cooperation regarding the preparation of mine-mouth coal-fired power pro-
jects. TIGF, Press Release: Penandatanganan Kerjasama Persiapan Proyek PLTU Mulut Tam-
bang, 28 February 2012 <htlp://www.iigf.cu.idf'Website/Event.aspx?id:98> (last accessed on
10 Angust 2012).

Minister of Finance, Regulation No, 139/PMK.O11/2011, supra n. 39,

The power purchase agreements (with PLN as offtaker) and STKUs for these projects were signed
in March 2012. GDF SUEZ and International Power, ‘Power Purchase Agreements Signed for
Two 220MW Geothermal Projects in Indonesia’ (2 March 2012) <http://www.iprple-gdfsuez.
cUm/news!press-releases/ZOI2/02~U3—2012.aspx> (last accessed on 30 June 2012).
See s.1.2.1 (Public-private Partnerships).

Oleh Vega Aulia Pradipta, Hanum KD, ‘3 Mine-
Indonesia (20 March 2012).

43,
44,

46. Mouth Power Plants To Be Bid, Bisis
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I e . : : ining operations), or
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Inis =nergy and Mineral Resources Do,
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and Mineral Resources annually. See, e.g,
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k pricing scheme (which provides the basis for royalty ca_llculations)_.62
- which these requirements have been implemented varies de[_nendmg
e t(;ai however: for example, the DMO for coal has been specified by
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- onally (like licenses un
: t;?;htsﬁo land.®* Consequently, . .
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vast majority of existing large commf:rcml mining op’eratlons,
ver, are operated under what_ is known6 élS the Contra‘ct of Work _system;
blished under the 1967 Mining Law. lUnder the ‘Contract of Work
em, the central government would appoint a contrac_tqr_(whmh could be
i donesian entity) to operate mining activities in accordance
ntered into between the central government and such

“with an agreemcit €
g d to as a ‘Contract of Work” (Kontrak Karya or KK), for

contractor, refeine Kon
‘Wal mining, or ‘Coal Contract of Work” (Perjanjian Karya Pengusahaan
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;-gmﬂuion of the contractor’s mining activities. Under the 2009 Mining
L;u KK and PKP2Bwill remain effective (glslbject to certain required adjust-
Jents) until expiry of their original terms. .The President f_ormally estab-
Jished an intra-governmental team for evaluating and estabhs}ungﬁtgle process
for re-negotiating the terms of KK and PKP2B in January 2012.

der the predecessor law), IUPs do not provide
a mining license holder is generally
ocal residents and, as

62. Minister of Energy and Mineral Resources Regulation on Methods to Determine _the Reference

Price of Mineral and Coal Sales (Peraisran Menteri Energi dan Swmber Daya Mineral tentang

Tata Cara Penetapan Harga Patokan Penjualan Mineral dan_ Ba.mbara), No 17 of 2010. _

Minister of Energy and Mineral Resources, Decree on Determination of Priority for Supply of

Minerals and Coal for Domestic Interest for 2010 (Keputusan tentang Penetap.an Kebutuhan

dan Persentase Minimal Penjualan Batubara Untuk Kepentingan Dalam Negeri Tahun 2010),

No. 1604K/30/MEM/2010 of 2010; Minister of Energy and Mineral Resources Decree

No. 2360 K/30/MEM/2010 of 2010, supra n. 61.

64. 2009 Mining Law, supra n. 49, Arts 134(1), 135, 136(1), 138. .

65. See s. 2.6.3.3 (Title Evaluation, Spatial Planning and Conservation Areds).

66. 1967 General Mining Law, supra n. 11. o ) )

67. See generally Jennifer McKay & Balbir Bhasin, tion Areas and Policy in Indonesia: Issues in
Current Practice That Need Reform, Journal Energy & Natural Resources Law 19(2001): 3_29,
at 330. Prof. Dr Mochtar Kusumaatmadja’s Rights over Natural Resources: The Indonesian

Experience (Centre for Archipelago, Law and Development Studie(s, 2002), cnntam?
an English language overview of the general issues surrounding _the Cont}'act of Work
system, as well as other matters relating to natural resources (particularly oil and gas and
management of coastal areas) in Indonesia prior to the most recenl wave of new laws and

63.

regulations.

68. 2009 Mining Law, supra n. 49, Art. 169. ) . )
69. Presidential Decree on an Evaluation Team for the Adjustment of Contracts of Work and Coal

Contracts of Work (Keputusan Presiden tentang Tim Evaluasi Untuk Penyesugiun Kontrak
Karya dan Perjanjian Karya Pengusahaan Pertambangan Batubara), No. 3 of 2012.
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70. GovernmantRegulation on the Implementation of Mi
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72. Gec text accompanying n. 282 under 824
: Overnment Regulation No. 23 of 2010, .
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e s & Pemergmih ;RLHE,.SS 9Act1v1ues (Peraturan Pemerintah tentang Perubahan
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T ooambang ral dan Batubara), No. 24 of 2012, Art 97(1a): e

Td Busmess Group, The Repori: Indonesia 2010 9,2 -

. and Coal Mining Business Activity
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4 (Regulation of Forei :
% tgn Direct Iny,
supra n. 70, Art. 97. v Direct Investgly
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contracts (and one pursuant o a joint venture).
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onal government with jurisdiction over the applicable working area.
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(Representative: 1 - ! -
participate as snembers of the tender committee for each working area,

however. - : :
undertaie 1 preliminary survey in respect of a working area, with the approval

of Y Ministry of Energy and Mineral Resources.®' The surveying party must
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nts in the form of IPPs).””> Geothermal resource development
ulated under the 2003 Geothermal Law and its implementing
cothermal power generation, however, remains subject to
ty regulations (although some regulations are specific to geo-
2003 Geothermal Law includes a grandfather provision
ting geothermal joint operation contract entered into
d oil and gas company, PT Pertamina (Persero), signed

ctive expiry.”’ Currently, Pertamina’s subsidiary, Pertamina

five of which are being developed under joint operation

hermal working areas are to be tendered by the applicable

:om the Ministry of Energy and Mineral Resources are to

) Prior to the tender of the working area, private entities may

Minister of Energy and Mineral Resources, Regulation on the Amendment (o Minister of
Energy and Mineral Resources Regulation No. 15 of 2010 on List of Projects for the
Acceleration of Development of Electricity Generation Using Renewable Energy, Coal and
Gas and related Transmission (Peraturan Menteri Energi dan Sumber Daya Mineral tentang
Perubahan Atas Peraturan Menteri Energi dan Sumber Daya Mineral Nomor 15 Tahun 2010
tentang Daftar Proyek-Proyek Percepatan Pembangunan Pembangkit Tenaga Listrik
yang Menggunakan Energi Terbarukan, Batubara dan Gas serta Transmisi Terkait), No. 1
of 2012.
Indonesia, Law on Geothermal Energy (Undang-undang tentang Panas Bumi), No. 27 of 2003.
2003 Geothermal Law, supra n. 76, Arts 41 and 42.
Pertamina Geothermal Energy, Company Profile, Working Areas, <www.pgeindonesia.com/index.
php‘?optionfcom_cnntens&view:mﬁc]e&id=70&he[rdd;47> (last accessed on 1 July 2012).
2003 Geothermal Law, supra n. 62, Ari. 9(1); e.g., Minister of Energy and Mineral Resources,
Decree on Stipulation of Geothermal Mining Working Areas in Guci and Baturaden, Province
of Central Java (Keputusan Menteri Energi dan Sumber Daya Mineral tentang Penetapan
Wilayah Kerja Pertambangan Panas Bumi di Daerah Guci dan Baturaden, Provinsi Jawa
Tengah), No. 1566 K/30/MEM/2010 of 2010.
Minister of Energy and Mineral Resources, Regulation on Guidelines for the Implementation of
Geothermal Business Activities (Peraturan Menteri Energi dan Sumber Daya Mineral tentang
Pedoman Penyelenggaraan Kegiatan Usaha Panas Bumi), No. 11 of 2009, as amended by
Minister of Energy and Mineral Resources, Regulation on Amendment (o Minister of Energy
and Mineral Resources Regulation No. 11 of 2009 on Guidelines for the Implementation of
Geothermal Business Activities Peraturan Menteri Energi dan Sumber Daya Mineral tentang
Perubahan Atas Peraturan Menteri Energi dan Sumber Daya Mineral Nomor 11 Tahun 2009
tentang Pedoman Penyelenggaraan Kegiatan Usaha Panas Bumi), No. 18 of 2012, Art. 3.
Minister of Energy and Mineral Resources, Regulation on Guidelines for the Assignment of
Preliminary Geothermal Survey (Peraiuran Menteri Energidan Sumber Daya Mineral tentang
Pedoman Penugasan Survei Pendahuluan Panas Bumi), No. 2 of 2009, Art. 10.
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m of energy sales contract,®® which can be accessed on PLN’s

dard fo : ¢
o draft contract (Bahasa Indonesia version only).””

website a5 a

1.1.34. 0il and Gas

gh Indonesia ceased being a net exporter of oil and a member of
2008, oil and gas continues to comprise a major (albeit, in the
declining) component of business activities in Indonesia.”' By
gas activities are categorized as upstream activities (explora-
tion and exploitatiq}g) or downstream a_ctivitxes (processing, transporting,
storage and trade). (Th.ere are 1o ‘mldstreamf activities recogpi_zed by
Jaw, and refining is classified as a downstream industry.) The Minister of
Energy and Mineral Resources holds general regulatory and policy-
making authority in respect of upstream and downstream activities (pri-
marily exercised through the Directorate General of Oil and Gas, known as
Migas), whilc swo special administrative agencies — BPMigas (Badan
pelaksana Kegratan Usaha Hulu Minyak dan Gas Bumi) and BPHMigas
(Badan Pengatur Hilir Minyak dan Gas Bumi) — have specific authority
over wosiream and downstream activities, respf:ctively.g3 The state-owned
ol 5nd %as company, PT Pertamina (Persero) (Pertamina), converted to a

4 in 2003 (having lost its legal monopo{}gf and its quasi-regulatory

Lersero
role pursuant to the 2001 Qil and Gas Law’ "), continues to conduct

Althou
QPEC in
case Of Oi 1 5
jaw, oil and

_—

89.  Minister of Energy and Mineral Resources Regulation No. 2 of 2011, supra n. 87, Art. 2(5).

90. PLN, Draft Energy Sales Contract, <www.pln.co.id/dataweb,v'ESCldraft,_esc_p]n.pdf> (last
accessed on 4 May 2011).

91. See generally Oxford Business Group, The Report: Indonesia 2010, 83; Heather Lehr Wagner,
The Organization of the Petroleum Exporting Countries (Infobase Publishing 2009), 67. Asisthe
case for oil and gas projects globally, financings of oil and gas projects in Indonesia may possess
characteristics not found in financings in other sectors. Financings have been collateralized by
long-term y, financings of oil and gas projects in Indonesia may poss (which need not be
connected to the project being financed), with no security interest in the project assets or
contracts. Additionally, these financings may utilize a trustec borrowing scheme, under which
an offshore trustee acts as borrower under the financing and is paid directly by the offtakers.
George K. Crozer, ‘Pertamina’s Blue Sky Project Heralds Return of Innovative Project Financing
in Indonesia’, Journal of Structured and Project Finance, Spring 2004 (v. 10, issue 1), also available
at <www.whilecase.com/l‘ilcs.’Publicationfce3a03c4ff?31—46caa9a()e-al'85lezfﬁgdSIPresen
tation/PublicationAttachment/3e88c5c8-4b38-4adB-a8 1b-h49574dd86f5/article_blue_sky.
pdf> (last accessed 30 April 201 1); Clarinda Tjia-Dharmadi, ‘Gas Landmark: Indonesia’s
First Project under the New Oil and Gas Regime’, International Financial Law Review

{October 2006).
92 Indonesia, Law on Oil and Gas (Undang-Undang tentang Minyak dan Gas Bumi), No. 22 of

2001, Art. 5.

93, 2001 Oil and Gas Law, supran. 92, Ch. IX (Operating Board and Regulating Board) (unofficial
English translation of heading).

94.  Sees, 1.2.5 (State-owned and Region-owned Enterprises).

95.  See, e.g., 2001 Oil and Gas Law, supra n. 92, Arts 61 and 63 (providing for the transfer of

responsibilities to BPMigas).
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Fund (IMF) figures indicate thafg from th]f; lggﬁ)stgo ;S*;i
blic expenditure of most countries worldwide rose by Ot .
Tl ]I? I:'l 1970s, thirteen countries were spending close do fthg
a;i,raél}fc;:s thggnzl Produ’ct (GNP) in the public :ﬁcltlozrl.tlgﬂ dﬂ::;" f}?ejro(}NP

i i ing more tha

- n:“: Eylﬁotizt{ézz—ggffilzp;il i:ré)%ntries, increased publig e{{p\:}rlx(;
- pi:?i}?zfagtérized by the growth of the parastatal sector, mainly
e
_OWned'fnéeliniﬁigsc())fli';z)ihzania (szz.f:mja),2 Fhere were fifty SOEs nlg
; Iﬂ t'he Uglo{? In tlll)e late 1960s, the Government of Tanzania (Gov_eméile 2
mggrgélclgon :ﬁe creation of SOEs, as Government control was Iéeif:“(f)it > rﬁ e
%ﬂ] for the development of the economy of the Scl:ﬁ;l]]jn:zpa;}[roleul;n e
;ﬁaintain strategic control over crucial resources s

' ated,
mining, power and energy. SOEs in all sectors of the economy were cre

ionalizati rivate
and in some instances, this was achieved through the nationalization of p
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PFI work funded by banks and other financial institutions both in T
and internationally. Our banking and projects experience, combined
strengths in areas such as outsourcing, construction, property d

ment, facilities management and utilities, has put us firmly at the forefrons '
of this field.
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eans Mkono & Co. Advocates and/or its affiliated

% In this document, Mkono & Co. Advocales mdjm- D st o e

undertakings. The contributors are partners an
its affiliated undertakings. .
3 Mkono & Co Advocates or an affiliated un
and Burundi. .
1. Hanke. S.H, ‘Pri
Press 1987.
2. Forthe purpose:

dertaking has an office in each of Dar es Salaam
i ic th, ICC
(isation and Developmen(’, International Center for Economic Grow
valis

i snoti Zanzibar,
s of this article ‘Tanzania’ means mainland Tanzania and does not include
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Overview of Public-Private Partnerships iy T,
sector businesses such as ing ' anzap;,
late 1970s § as Insurance, banks and financial instityt;
Howeve’rﬂzﬁm‘ were approximately 400 SOEs in Tfllr;izl o
growth of the eiéﬁ;ase in control by the Government f::;fl:cll to
budget drains as incregq-i Mfmy SOEs incurred fiscal losses and w,

singly large subsidies were required to md‘ere Seen

dintain
Cse

money-losing enterpri
rises. )
tesolrees, p SOEs were poorly run and failed to generat
ate nay

ons. By [he

p]"OmOte th

Faili >
loan ;OIEE_OSE)ES “(}ié’irr:o\fedkthe .celconomy, especially in the bankin
eakened as ¢ s %
Th a result of is: o s
¢ Government embarked on finding new V:;;Lnfolz;l(?}:iltp the ailing S0
iz :

make use of its reso T € and eff
S res g : ; ient
: urces. Trade was liberalized, and vast ¢ efficien
st economic and pojj
C

parastatal sector reform policy i
operating effici 4SUIES. were to gns
Governn%ent El)?;llgngty, to reduce the burden the SOEs 51111::; thzllt " e
and-to encouragegw"dto expapd t_he role of the private sector ipguced ol
B 1de participation of Tanzanians in the eco 7 e econom
cained momentugflggeth& role of the public sector in nat?(;)r?;{'e :
o e — I the years, as there was a growing c °COnOmieg
IS can manage industries more effect_g 10nV1ct10n that
ive

In 1993, the amendm
= t to the Publi -
ated th ) Ay ublic Corporat
N Pr'?bldentldl Parastatal Sector Refgpn;a(l}(())?rslrr?izgi(}f 9(213§1;{%A) )
). The

crnment, and it was granted respon-

g sector, Wht‘.re

the privatization
vau process through co ializati
Tiieist ) . mmercializ, At
PSS lglégmllz;csant SOES,_ and liguidation of al] r:(?xtllirilaﬁg Is)gvatlzatxon R
Telecommunjcai;lc()f: %I‘ul]y privatized several SOEs inclfc;i. T
(TCC), The Nationai B E;Iknpany Limited (TTCL), Tanzzu:u'a Ci arc'ril% (}'fhjzama
Bank (NMB). The n.i i of Commerce (NBC) and the Nati(mga ] M‘; Lof{npany
cither sals o tramﬁ)c atization of these SOEs took several fury Ry g
Fndemnast regulaltoi; (;1; sha_reshor leasing or conceﬁsim.,g“?(f’(;gglu?mg
: encies have be SSI0Nz rators,
companies. F en created to ot
(SUI\I;IATRA) \(,)v; Sexample, the Surface and Marine mT(r);]:;) e, grlvatlged
Act, 2001. SUM;’;?Ed_under the Surface and Marine Trangocr);t AUthOrl_ty-
and concessions created Jsdzﬂiou?red " TEgUlatE rivatizgd coi?;n?g
) ; ; e ' ;
Td;ianla Railway Corporation (TRCE;HZElma Ports Authority (TPA) and the
¢ emergen N
P3s) OCcurrefl . l;:fina:gntdhéieve_lopment_oj- public-private partnerships (PPP
PPPs was part of the pri period of privatization of SOEs. The develonment of
b el privatization plan for some of the utilit SO\E -
SR 50y Sl démarc\:gge lgd::ed or concessioned to privateyoperafé)i;aniOE
B BERWEET Dt s. There
S . . privatizat : . -
ome of the technicalities used in pri\f;t;girll]gn Cé(]))::: Hvlv;aenzz%mal ek
stmilar to
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rming PPPs. For example, in the case of the TPA, it
tor by leasing its container services terminal for ten

pnicalities used in fo
r known as the Tanzania [nternational

mvoived the p_rivate sec
ears 0 2 private sector operato
Container Services Limited (TICTS).

[n Tanzania, PPPs take a variety of forms but generally involve a contrac-
Jationship between a public entity and a private party (concessionaire)

al re
. ervice or for developing public infrastructure. PPP

for provisions of public s
forms include:

_ Contracting Out: A public agency contracts with an extern
company.

_ Franchising/Concession:
ity for operating a service an
funding new investments in fixed a

_ Affermage: The public authority con
fixed assets, but contracts out operations, mat
service vnarges.

_ Leasirg: Making use of equipment/asse
paying a lease.

- Privatization: Public service is entirely sold to a private partner.

. Management contract: Private organization takes over responsibility
for managing a service to a specified standard by using staff, equip-

ment, etc., of the public authority.
_ Build Own and Operate (BOO): Partnership between public and private
sectors whereby the private firm may build, own and operate the asset/

al private

A private partnership takes over responsibil-
d collecting charges and possibly for
ssets.

trols the construction and owns the
ntenance and collecting

ts without purchasing but

service.
_ Build Operate and Transfer (BOT): Same as BOO but the asset/service

will be transferred to the public sector after a period of time.

_ Management Buyout (MBO): The management of well run function of

a public body negotiates the purchase of that function and becomes a

private venture.
— Co-operatives: Self-governing volunt
serve the interests of their members,

public authorities.

ary organizations designed to
working in partnership with

on between the State and the private sector are pro-
velopment agreements3 and special
te export growth internationally.

an be made, because PPP clas-
he nature and strengths of the

Other forms of cooperati
duction sharing agreements and mining de
export processing zones created to promo

There is no strict PPP classification that ¢

sification depends on the type of services, t

troleum industry, where the

3. Production sharing agreements are the main source of PPP in the pe
in to a joint venture

public corporation Tanzania Petroleum Development Corporation enters
with the private sector for the exploration and production of petrolenm.
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TANZANIA
1. Overview of Publi ]
) ic-Private Parinerships |
FSIPS in Ta-’iza .
anjg

partners and the objectiv p cally instigy,
jectives of the PPP. p i
[ ; . 4 - Partnerships are basic insti
ratrlgresmienst';;r v;f}nch consti tute rlules defining the re]ationk:hs;p ‘”hal gsotlv tiony|
Ipa 1nie: )h ps, ro \S:S, r]fisPon31bil1t1es and accountability mééhar: 'tmt Onnerna thy
d). The overall aim of PPPs is i -
mpt eId I thj o " 1S to meet public needs that would pet bem
The Government faces nu e al n
_ nt faces numerous challenges in relation to public inf
Z | rastrye.

need for new infras
a
structure in order ig“;?él}l]llfe and upgrading and/or rehabilitating existing ;
Government. in reCOg{]l'Tine";?l the effective delivery of public sei-i,_lng nfry.
- ’ 4 3 Services

acknowledged th g the gap between needs and financi - The
PPPs cofld cref;trflzizi ;(1)1 fatc);htate provisions of infrasﬁucnﬁgl?érfsgﬁr;;s, ha

rable conditionsto: : . Ps

economy. They ar 7 Stoattract investors i )
infrastructure (3: ncleu?iigoo-d tool for constructin gnew or recbn:;.?lt}tlie Tanzanjgy
Y T Tl shebs 11e ngin harc_l-to—access areas), and they p"(;vidc ng obsolege
the promulgation Ic))f t}l):;n%énwhl?h cannot be privately owned Aega: Bffecl:tive
the Tanzanian In zania Investment Act 1997 - AS a result of

: vestment Centre (TIC : (TTA), the creatig

mvestors, Tanzania has ¢ (T1C) and its efforts to attract loc: n of

Ors, ated afa ! ocal and forej
PPPs in the ke o vourable environm 180

! ey e - : ent forth

PPPregime, h gws\({);fiil}‘]ﬂc ‘sectors. Notw1thstanding the poqiti\?ed(?}\: elopmf’ﬂt of
number of difﬁcultiesrf X ;Unent legal and egulatory frameworks Ifl [Illges .
' o those structuring and participating in PPP trans s 2
ransactions,

cerns that may arise i
examines theyr ?)lif?)]fnﬂtlher}“egal' and regulatory framework of Tanzanig T
PPPs. Lastly, this Chaptzr dloéu] n attracting foreign and local inveglfr‘?“:taiso
will be appli uments current legislation : A
ek ppl icable to newly formed PPP entitige‘ n and procadures that
evelopments for PPPs, S, and it explores possible

Concession Agreements

Concessions/leases are one of

e g beeo the most common forms of PPP sch i
ey , n used to promote private icipation in Gl
ey ]{/[ gr;;i (?f"d:ﬁé t(r:iz)r;sport_, and in the wateP; suppl?fggiﬁgﬂz 12 s:th)l'S
T e 0 ke Scl:%lon agreements awarded to the privite sle-‘ég
zief]:]ments are entered into bet\’v‘:t:]rjlcgor\?gs:smi A ——

e o ent a o e
gramej(; apctz ;Léc;i igi st;ge(()nflc services, and a privif; c;lggt(()%r;z;?;i}“!hl? v
! ConceSSionaire/inVest;())i:r!z)ltc')r Fhe service or facility for a specjfiec;v te(;nlls
s e L (:‘,c.iI'b th_e"res_ponsibility of operating and fi
ction or rehabilitation of the im"ra_structureg O
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parties 10 the Concession Agreement

to a concession are usually the grantor and the concessionaire, and in

Tanzania the grantor is represented by the local government authority and

gither the Ministry responsible for the local authority or by CHC (formetly
incorporated under the laws of

pSRC). The concessionaire is a company I
Tanzani include the strategic investor (usually a con-

sortium) der. In more complex PPP projects the
concession agreemen Ministries or local authorities

g5 guarantors.

parties

a, whose shareholders

that is the successful bid
t may also include other

Terms and Conditions of the Concession Agreement

ent is provided by the Ministry of Energy and
ted in entering into production sharing agree-

A model concession agreem
standard concession agreement that is

Minerals for inyeasiors interes
ments with TFDC. However, there is no

e to all PPP transactions.

includes the following mandatory terms and

applicabl
Each concession agreement

condivens

_ The scope of services of the concessionaire/lessee

_ The obligations of the parties during the concession period

_ Ownership of assets and land

— Performance targets

_ The tariffs that the concessionaire can charge

— A concession fee

_ A performance bond

Concession Fee and Period

Under the concession agreement, the concessionaire is obliged to pay the
grantor a fixed annual foe in consideration for the grant of the concession.
Other fees are payable depending on the type of project covered by the con-
cession. The grantor has a right under the agreement to impose a financial
penalty in the event of failure to pay the concession fee.

Assignment of Rights and Transfer Obligations
Assignment of the project company’s rights and obligations under the con-
cession agreement is subject to prior approval, in writing, by one of the
parties — usually the concessionaire/investor, However, in most concession
agreements the grantor has the right to assign its responsibilities under the
agreement to another government agency, a private enterprise or another

entity.
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7s

L1. MARKET CoNTEXT hips in il

1.1.1 Current Status

_The' private sector in Tanzg
I size and capital base, an
qQuate experience, ski]131 k
expand the quantities a’n

nia is still in its infa i '

- hcin . ncy. It is relatiy

o “I?ledu:ipants n the private Sector e?, ‘o s

: dge and the exposure need o
qualities of goods and o il

S 3 Q -
g}tlralrlltb,' management and mainte
should Increasingly be viewed as

and IOCal ove
Im 7 s,
basis. . ment authorities’ fu

a mechanism to provide

: effici
Nctions on a cost effective g .

0 sustaina

a Private mono : . ak T mﬂﬂﬁ%

: nopol e sure th dovs i

clients, shareh POly situation, and the private hat it dous not creaje
» Shareholders, and owners sector is acceuntable to jig

The PSRC, whi
. W ch was re i
in Tanzania, veston e sponsible for the creation of several major PPPs

‘ . L
;jlogmranon i remaining tasks to_the Consolidated Holdin,
memzc(:iein l?r 2007.. Some of the notable PPP g

1 Tanzania by PSRC include the fo

— Rehabilitation of the Kilimani
es i
Cs;?rf; ;:;l;(éh weré concessioned to Kilimani
. ; KADCO) for Iwenty-fi
The.leasmg of the Tanzania ng U o
SEIvices to a private sector ¢

in November 1998
gr(l);irs Authority’s container terminal
sortium known as the Tanzania

Tanzania — §

There were sev
intending on entering in PPPs in providi
ment of non-refundable application fees,
equipment and capacity to perfo
for those intending to enter in
revenues that one expects to collect, costs in

amou

the attachment of a certified banker’s cheque equivalent to three months’
payment of the amount expected to be paid to the LGA per month, w

S0 L s

yiew 0

A ten year leas
L act as an operd

DAW ASA in relation to wate
_ The licensing of two independent power producers (IPP) — Independent
Power Tanzania Limited (IPTL) and Songas Limited — in order to allow

§ prl
_ A managementc
ment of the operations o
its privatization.
_ Recently

~ entered into a lease agreement with India’s RITES Company Ltd
(RITES) under
the Government
TRC but RITES owns 51
Railwaysd:imited. In accor

infrastraciure of TRC, includin
over to RITES for revamp, maintenance, and management for a pe

PP projects at a regional or muni
lid waste manage
authorities (LGA) in
few, have used PPP in their re
revenues at markets and bus stan
ation of public toilets; leasing and sale of council properties;

supplies; and in

f Ppublic-Private Partnerships in Tanzania TANZANIA
¢ granted by the Government to City Water Services to
tor and take over the management and operations of
r supply to the City of Dar-es-Salaam.

iyate participation in power generation.
ontract entered into with NET Group for the manage-

f Tanzania Electric Supply Company prior to

the state-owned Tanzania Railway Corporation (TRC)
a policy of privatization and concessioning, whereby
retains ownership of the infrastructure assets of
% of the newly formed company Tanzania
dance with the terms of the deal, the entire

g tracks and rolling stock 1is handed
riod

ob twenty-five years.
he Government is also currently planning to sell a 49% stake in the
_run Air Tanzania Company Limited to a Chinese firm that will
for domestic and international flights.

state
help it purchase nine aircrafts

cipal level have concentrated mainly on
ment and on health service delivery. Local g’ovemment
Arusha,* Kigorna,5 Kisarawe.® and Dodoma’ to name a
gions or municipalities as a tool for collecting

ds; solid-waste collection and disposal; oper-
procurement of

bridges, roads and building construction projects.

cral conditions imposed on the prospective actors who were
ng the above services including pay-
possession of knowledge, expertise,
rm the task at hand. Other general conditions
PPPs include an analysis and breakdown of
volved in revenue collection and
basis® and

nt of revenues to be paid to the municipalities on a monthly

hich

Tanzanian Newspaper, Mwananchi (1 9 May 2005).

Tanzanian Newspaper, Mwanachi (11 Jun. 2005).
Tanzanian Newspaper, Nipashe (11 May 2003).
Nipashe, ibid.

The amount should be in line with LGA’s Regulations.
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is to be retained for a

eriod of th i
the tenders/bid etc. ? ¢ ontract period for those whe, are ayy, [ +

1.1.2 Sector-Specific Aspects

country, there is very little

ated are strictly private, and the same applies
hospitals are private sector initiatives,
In the economic infrastructare sector, the energy sub-

in health care where many pey,

fesources available for power generation

hydrocarbons on S

- rbons ongo Songo Island .

S ;ty, I?avle Paved the way to development of gaég to pow " a.t Mnazi
ngas Limited and Artumas. Power piiS by

Concessions were introduced by the Government in

levy and
v collect user charges. There are private investment oppatunities in

orts and to manage
. : . n gra ‘¢ sector and in the
n ;z;;);esnector fgrf th'e revamping of rolling stock, and the improvemegtti;
e pas thegzlr amI reight serw_ces..Other Opportunities available in these areas
e b ]?ve J(;%ment of container depots, expansion of railway network

or oT schemes, the provision of docking facilities and the

supply of ships.
P . : o 5o
PP projects in the economic infrastructure sector are possible through

marine transport facilities po i
>» POWer generation and transmission faciliti
water supply and Sewerage treatment. il

9. The Roads Act.
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(vervie

LecAL CONTEXT

1.2
ion of PPPs in Tanzania is still a relatively new phenomenon, and the
s still undergoing the early stages of legal and regulatory d-evelop—
Tanzania does not have a single central PPP unit that can
the implementation and promotion of PPPs. However, the
~ment is currently undergoing reforms to inﬁoduce legal and regulatory
fﬁmks that can adequately develop a systematic approach to the devel-
:nt and implemema[ior_l Gf_PPPs. B e e
~ High Government spending in key mfrastructu;e a_nd utilities sec or_s"l.)l.,
'sportatioﬂa construction, energy and communication 1n T%n%a?la ;;mr]l Lg
grscores the importance of the PPP. _However, the‘ policies _ t(})lr‘ eg_ g
-ﬂﬂcaﬁoﬂ and water supply sectors are still not eyghaustlve. Ngtw1 standing
e increase in_Government spending, effective implementation of PPP in
?;;anja lacks a clear policy, legal and institutional framework.

pplical!
atry 1 :
tin T_hlS area.

e 'lnvestOrS on

12.1. . Regulatory Framework

W cegulatory system of the PPP market in Tanzania is based on regulation at
r‘f;nisteriai or local government level, and on regulation based on sector

¢ islation. o
Ieg;\t the ministerial/local government level, several Ministries, Government

O mme
J departments, local authorities and independent Government agencies are
involved in PPP transactions. Such include the following:

(i) Ministry of Finance _
(i) Ministry of Industry, Trade and Marketing

(iii) Ministry of Infrastructure Devel(_)pment

(iv) Consolidated Holdings Corporation

(v) National Construction Council

(vi) Tanzania Roads Agency (TANR_OADS)

(vii) National Development Corporation (NDC) |
(viii) Tanzania Petroleum Development Corporation.

Independent regulators which have been set up to promote and n‘ionltor

. PPP transactions according to sector specific legislation include the Energy

and Water Utilities Regulatory Authority (EWURA),_the _S_urfacelz gnd

Marine Transport Authority (SUMATRA); the Tanzama Civil Aviation

Authority (TCAA); the Tanzania Communication Regulatory Authonty

(TCRA); the Public Procurement Regulatory Aut_horlty (PPRA); the Fair

Competition Commission (FCC) and the Public Procurement Appeal
Authority (PPAA). - ‘

In the absence of specific legislation that prov1d§:s the legal tramework_ for

creating PPPs, Government institutions, corporations and local authorities

Tanzania — 11
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such as the Tanzania Petroleum Development Corporation, the Tanzanjy Ports
Act, and the Dar es Salaam Water and Sewerage Authority,

menting PPP undertakings either by virtue of the laws e
The public corporation Reli Asset Holding Corporation

which has relied on its enabli

have beep implek
stablishing them,
(RAHCO) is an
ng legislation in

s § ol concessions, jojng
ventures or PPPs,
1.2.2, Legal Framework

The general legal framework at the national level for PPP

() the Companies Act 2002,
(ii) the Tanzania Investment Act Cap. 3§;
(ili) the Foreign Exchange Act Cap. 271;

(iv) the Government Loans, Guarantees and Grants Act No, 30 of
1974

projects includeg:

(v) the Fair Competition Act 2003;
(vi) the Land Act 1999 and the Land (Amendment) Act, 2004;
(vii) the Village Land Act 1999,
(viii) the Income Tax Act, 2004; and
(ix) the Environmenta] Management Act, 2004,

s. Laws such as the Land A ¢t the Village

;-among other
things, conditions for- allocating | ,
security interests in moveable and immoveable property;
developing and Operating real estate, obtaining planning,
other permits and licenses: transfe

2

zoning and
rring and registering title to immoveable
plicable environmental conditions. The

Bank of Tanzania, such as the e

investment in foreign securities and real estate, whereas the Government
Loans, Guarantees and Grants Act empowers the Ministry of Finance to

provide government guarantees to local government authorities or public
corporations involved in PPP projects.

reation of offshore bank accounts, and

il
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12.3 Investment Legislation and PPPs

inves S ifically provided for in sector-specific
For.eigﬂ_ o ]‘_)Cal lne\;"?{:dm g;tt,hin’ll?li.:;%ig%?g gsltjablished the TIC_ to act as? the
L gOv’}for the Government in attracting local and forelgx} investors
e agcgfifl and facilitating investment in Tanzania. The TIC’s funct;o?l
?mdlsl,g E{Zoalcr:ltivelf strengthen the business and investment environment throug
is als §

i i > i inv stment,
blic pfl ate dialogues aimed at mcreasing local and oreign nve
pu Dy, 1

leading to economic growth. wissorastlan ol et
anil]qgllz)clfgh inve%tment protection measures sucl_l as protection it]z)nu\;?c:reign
from expropriation, transferability of foreign currency ;V'll teral agree-
g e controls, and agreement to rely on bilateral or mu t:i a s e
EXChtini%l the event of investor-Government d1§putes ex1stﬁd l"lfli ;ris e ot
gllztrilonal Investment(Promotion and Pmtecgog)‘l{?g,q ete Eﬁ o atiract forsign
) st hich the § ;
: estpzant legislation through w ‘ e
goml?dct Lntvh\ c;eaﬁng a one stop shop that aims at initiating dpd SQPP;?(;?Sg
iﬁve'btifrflzestrlu;‘ climate in the country for both local and foreign inv '
€ 1 o : e
The TIC regulates the following areas:

i 5 Or ith
4 the identification of investment sites, estates o1 landhtogethzz ;: :
a associated facilities of any sites, estates or land for the purpose:
i S inve ts in general;
investors and investmen . _ e [y
(ii) the procurement of all necessary permits, hcer_lse apprc;‘;fed ],Jy o
sents, authorizations, registrations and other matters requ
F i te an investment; ;
law for setting up and opera _ L ‘ ot
(iii) the provision, development, construction, mamtenanc_e }?quggiated
istration of investment sites, estates or land together with ass
eili 3 e §i 5, land; and _
acilities of those sites, esta‘teb, ; an . s
(iv) {he carrying out and supporting of local 1nve;tml§nttp1i02(;tzisoendaﬁ) rr
iti ' courage and facilitate in
ities which are necessary to en _ ‘ Ly
investments, including entrepreneurial development programm

The TIC also gathers and distributes infgrmatlon zlit:joqtetfl\a;is\!t::fcr)lrts OITI)};C:)I'H
tunities and sources of investment caplta]., . andfd -\;tllslers " j(;int_\;en[ure
request, on the availability, choice or suitability of pa

iy i [ is i stant
Prtijnegtts efforts to solidify the public-pnvate dlalogl‘l'e, tlii:i’g;(stil;i :; ;;I;nﬁa]
consultation with Government institutions and agencies. idents T .
investment sites, estates, or land for the purposes of m\‘reslect O
in general, and it also provides, develops and creates, bul ]_]_ o raien o
export processing zones. Furthermolre, tt_le TIC as'msts a , ;?Vconsems gt
local) to obtain all necessary permits, hcens:es, dpplrov(it g’enable an,investor
izations, registrations and other matters required by law
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2. Local Le
gal Iy
to set up and operate an j 3
' i nvestment, and ifi
ISSJlglf:dlby the TIC to have full effect e e cerilees
usinesses covered under th jisi
T ¢ provisions of the TIA enjoy a |
s 3;11(?)3 g_uallrantees unconditional transferability iﬁ]frB.;; f léll fange of
care dealer.ba kzvzd};nds attributable to the investment ‘throug)l; aOUVernble
nk'; (ii) payments for loan servicine if » f; e
g icing if a foreign loan h
as beep

of incentive

2 LOCAL LEGAL ISSUES

2.1. PROCUREMENT RESTRICTIONS

of Goods 3 ;
Regulatiofll;;i \]Yl_?;;{ 5 Regulat;onsz 2005 (the Local Government Procuye
- procuren‘lent 15: pieces of legislation make provisions for the "ez‘ \i,npnt
done by a pU:I:Jh'C0 bl())lébhc goods and services and apply to all f:Ix\éu});lrx?n()tn
SPvatiments st tg;ttou :él I‘lt()?al government authorities - 4ad to ne(;lnS
. £ erta - (N> 5
specific public finances. K€ procurement funded. financed from
The Local
for the methgc(l) V(fgn;;gg;iﬁzu?m?t Regulations are extensive and provide
. nt an
eligible suppliers general procedures
ingc au[hs(l)ng)he;sh and cpn_tragtors, and approval of procu fem:nft ][3)1‘ Dt(}:]urements,
Sobmission ﬁf tenedgohcugtu;n of tenders and applications forypr: Zﬂgﬁ;
o rs and the receipt . ' g ’
also provided for under the Regulats (fn gOf tenders and tender openings are

The R ations i
egulations provide for the establishment in each district or municipal

ment authority.

Tanzania — 14

TANZANIA

9. Local Legal Issues

provisions relating to international and national competitive tendering are
included in the Regulations as well as provisions that relate to single source
procurement of goods and direct contracting of works. The Regulations also
deal with the prohibition of fraud and corrupts practices, improper induce-
other prohibited practices during the tender process.

The Public Procurement Act, 2004, establishes the Public Procurement
Regulatory Authority whose functions include monitoring compliance of
public entities, setting standards for the public procurement systems in
Tanzania and monitoring the award and implementation of public contracts.
The Act makes provisions on who can bid for the procurement of public
goods, works or services. In order to participate in procurement proceedings,
suppliers, contractors and consultants have to qualify by meeting the criteria
set by the procuring entity (i.e., a public body or any other body or unit
mandated by the Government to carry out public functions) and by the approv-
ing authority for those particular procurement proceedings. Local suppliers,
contractors_ana consultants must also satisfy all relevant requirements for
registration with the appropriate current professional bodies in Tanzania.
Foreigr sappliers, contractors and consultants wishing to participate are
excanted from initial registration but must register with the appropriate
ol sssional body and provide evidence of such registration, if they have
ceen selected as the best ranked proposal.

The Act makes provision for the methods of procurement o be used by the
procuring entity, depending on the type and value of the procurement.
The criteria for selection of consultants, the procedures for the receipt and
opening of the tender documents and for the award of the contract are also
highlighted in the Act.

The criteria for the evaluation of the tendering entity is set out in the tender
documents, and the both the procuring entity and the tender board will eval-
uate the candidates participating in the procurement proceedings in order to
determine whether the candidate has the capability and resources for carrying

out the contract as offered in the tender.

Suppliers, contractors and consultants are allowed to participate in procure-
ment proceedings regardless of their nationality, however national preference
will be given under the Act, where the procuring entity has limited partici-
pation in the procurement proceedings on the basis of pationality. The pro-

curement entity shall also, when procuring goods, works or services by means
of international or national tendering, grant a margin of preference for certain
goods manufactured, mined, extracted or grown in Tanzania, for works by
Tanzanian contractors and for services provided by Tanzanian consultants.

However this preference must be clearly stated in the tender document.

Tanzanian contractors or consultants that are eligible to be granted a margin
of preference must meet certain criteria provided in the Act in that they must
be incorporated or registered in Tanzania, at least 50% of the authorized

ment, and

Tanzania — 15




TANZANIA

tors or consultants, g
: § , and they must not :
of any majo - ; ot may any arrangements f;
ki gyn p- rin f {30211;01‘ the net profits to non-citizens. The Act a?si)the 4Ymen
! L am up with Tanzanian contractors suppliers or €Ncourgge,
3 8 b Consu]téﬂta

in the form of joint
venture or sub-contracti
i bt ) 1 1
process and execution of the contract & arrangements, in the tender

The provision of a form of

2.2, g
THRD ParTY RIGHTS 10 CHALLENGE A Projrcy

Discussion to be provided in future updates

2.3. ULTRA ViRrEs

I[ iS im ort V lari y i V €50

approval process for the project, the approval chain

and process. In particular, i

ernment, possibly centr,
ity fEO award government contracts may be o ql-‘
Yy trom the authority with operational dugies to

' , any government i

gations ma - , ent support or fungi; -

Finan Y need approval from a different authorit sli?h ) C1i.g obli-
Ce or economic coordination ¥ as the Ministry of

2.3.1. Private Companies
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pltra vires doctrine is being applied. This trend has equally influenced the laws
and practice in Tanzania so that, for example, should an officer of a company
an 12 act on behalf of the company without the power so to so, such

in Tanzama < iy f '
jction can ultimately be ratified by the company giving the officer the author-

ity to act on its behalf.

232. Public Bodies

rs bestowed on government entities or local government authorities
ded in their enabling legislation or constitution, to ensure that the
entities do not act ultra vires. The doctrine of ultra vires generally applies to
{he acts of public bodies, whose powers are Jaid down by statute or 1egal_ act.
The public body will have power to enter into arrangements only as :_apec1fi'ed
in its constitutive statute. Therefore, contracts entered into by public bodies
will only be vaiidin so far as they relate to functions that the body is autho-
fzed, expressiy or impliedly, to perform. Each legal system will prescribe the
extent to which a public body’s powers may vary from the strict construction
of its canstitutive statute.

‘I ixis is a particularly difficult issue where several political or governmental
entuties are involved, since lines of authority may be blurred. The project
gompany will need to assess whether the grantor has the right to undertake
the obligations involved in the project and what administrative or legal
requirements must be satisfied before the obligations become binding.

All powe
are provl

24. CORPORATE LaAw

There are two routes to establish a business presence in Tanzania: (i) by incor-
porating a Tanzanian limited company (limited by guarantee or shares); or (ii)
by obtaining a certificate of compliance in respect of a foreign company. In the
latter, the foreign company sets up a branch office in Tanzania. The registration
for either process is relatively straightforward. Registration of a Tanzania lim-
ited liability company involves lodging of the memorandum and articles of
association (in the case of Tanzanian limited liability company), or together
with details of the intended registered address of the company, the first directors
and company secretary with the Companies Registry. There are no restrictions
on the nationality of shareholder or directors, provided a minimum of two
shareholders is provided as the first subscribers of the company.
The Tanzanian company must have at least two directors and one company
secretary. To ensure compliance with reporting requirements it is recommended
that company secretaries that are resident in Tanzania be appointed.

In terms of the value of the share capital, there is no minimum share capital
figure, however companies are advised that a sufficient sum be used based on
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