CHAPTER 4

Capacity to Create a Trust

Minors [4-02]
Persons of Unsound Mind [4-06]
Bankrupts [4-07]
Corporations [4-08]

[4-01]1 An express trust may be created by a declaration inter vivos or by will. The persan
enabled by law to declare a trust of property is its beneficial owner.' Generally speaking, capacity
to create a trust is coextensive with capacity to hold and dispose of any legal or equitable interest
in property. The following paragraphs deal with cases where capacity may not be straightforward,

Minors

[4-02] In all Australian jurisdictions,? legislation now provides that persons will have, on
attaining the age of 18, full capacity for all purposes of the law of that jurisdiction.

At common law, minors who are under the age of discretion are incapable of creatiio o
trust inter vivos, for they are taken as having insufficient understanding of what is invalved,
or insufficient discretion to exercise sound judgment. There is authority that'the uge of
discretion is 14 for males and 16 for females,? although the preferable view is thar it depends
on the understanding of the particular child and the nature of the particuias fransaction.
In New South Wales, where the most elaborate legislative provision has hezn made, the

statute refers to the ‘age of understanding’,* which although undefined presumably refers to the
common law age of discretion.

In contrast with other legal systems, a parent or guardian does not have, at common law, the
right to dispose of the minor’s property.®

[4-03] In jurisdictions other than New South Wales, a trust inter vivos created by a minor
after having reached the age of discretion is voidable and not void, and, unless repudiated
when or within a reasonable time after the minor comes of age, would then be hinding?

L. Tierney v Wood (1854) 19 Beav 330 at 335-6; 52 ER 377 at 379.

2. Age of Majority Act 1974 (ACT) s 5; Minors (Property and Contracts) Act 1970 (NSW) s & Age of
Majority Acr (NT) s 4; Law Reform Act 1995 (Qld) s 17; Age of Majority (Reduction) Act 1971 (SA) s 3

Age of Majority Act 1973 (Tas) s 3; Age of Majority Act 1977 (Vie) s 3; Age of Majority Act 1972 (WA) s 5.

Mills v IRC [1973] Ch 225 at 240; [1972] 3 All ER 977 at 986.

Minots (Property and Contracts) Acr 1970 (NSW) s 18.

Field v Moore (1853) 7 De G M & G 691 ar 706-7; 44 ER 269 at 274-5; Homestake Gold of Australia

v Peninsular Gold Pty Led (1996) 20 ACSR 67 at 75-6.

6. Duncan v Dixon (1890) 44 Ch D 211; Edwards v Carter [1893] AC 360; [1891-4] All ER Rep 1259; Carnell

v Harrison [1916] 1 Ch 328; [1916-17] All ER Rep 827; and sec Horvath v Commonwealth Bank of Australia
[1999] 1 VR 643 at [45]-[62].
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- consideration for the settlement — and this is usually fnund‘to exist b(t'(li.'l}lsef
-l (‘;(O : rinor is generally a marriage settlement — the contract is pf that crlasa 0
the settlemen” ° a}?‘ h is valid and binding on the minor until disaffirmed either befpfe_ or
; COﬂt[aCth lr(i:me after atraining majority. It would appear, however, that even m.the
within 2 Teason?% =e' tion é settlement by a minor will be governed by the same rule. A minor
absence of Comil‘tiu?ft of ’chattels or personal property and if he or she mal{es such a gift upon
1 dgthen dies before attaining majority, the trust will stand.”

W'here th

minor

may make a va
declared trusts an isions® as to dispositions of property

New South Wales, there are elaborate provisions ' as to disp el
[4-04] In fined to include the creation of a trust) by minors above the ‘age of un erstanding’.
(which are de me(t d or his benefit’ then it is ‘presumptively binding’ upon the minor; if the
If the trust 1s crﬁlﬁ Ift'lﬂ’ h()\;rever, it is presumptively binding only if it was 'reasongble at the
settlement 18 V;) 2 T(h E:’t erm ‘presumptively binding’ in effect means as binding as if the actor
time it was ?{a lflsa ¢; dispositions not inherently of this character may be made so, during
had b§en 0 b;Jthegcc;urt after majority — by affirmation, and after death — by legal personal
minority — ’

esentatives.
Iep;s] The law as to creation of testamentary trusts is less Complex.ldAt iommﬁ:g \},Ellm
.[4; les aged 14 and upward and infant females aged at least 12 cou .mc}‘el va ‘ h.
e 1h 9 but.ite all states a higher age is stipulated by statute. In all ]l.ll'!.bdl(:'l“lon.‘:‘, the
s . LL capacity for wills disposing of either realty or personalty is now 18; in all
- teStanLl%(l'cLstém Australia, a married minor can make a will, and in Nexy South Wz.ﬂes,
sstatetiﬂji(i(z?‘ lia, Tasmania and Victoria, a will made by a m'mogr in i:\o\r)l(;elmp[anon :f mar;zie;
o e isati arriage.'® In New Sout ales, a court may gr

Sl Vahﬁc{j p(iﬁot}}fe;?zleezr;lj;lzleo:viifl‘l[.}}:ag dﬁ{tl?fnally, in South Australia and the Austrﬁlian
A ngwnid"lr"lc‘:ﬁit;nry a minor who is on military service may make a will;'* in other }grlsci;ctmns,
i{iI;é[;rovisions i’lave been superseded by broader provisions governing informal wills.

Persons of Unsound Mind

[4-06] Provision has long been made by statute for the control, custodg and powe}:i Cokf

disposition of persons incapable of managing their own ;f(f;nrs to pass dto tl;e rgr\:zll;x, (;11;:':] ieh
i st is void.™ The High Court considered in s

case a purported declaration of trus : : e <

effect g} conveyances and contracts by persons of unsound‘ mind, bur., \f&hose cap?c.lw had nc

bheen removed by statute, in Gibbons v Wright."” The following propositions emerge:

(1) A contract or conveyance is void, both at common law andg in eq.ulty.;cf]" the I?ersgrt-lhv\}fl ‘1:
unaware and did not intend to sign the document, such that ‘his mind did not go wi
16
pen’ and a plea of non est factum could be made.

ar as it was in this case that the gift was not even voidable
3 1882) 19 Ch D 603. In so far as it was held in this case that t it wariat
; &3&3;“; :S:;;?aka!e tin)le after majority, it would seem that‘ﬂ'&is SL;}\][C?Z c;g?zr Eiu]lil Williams on Vendor
-, 4th ed, pp 848-9; Halshury's Laws of England, Sthed, Vol 52, [211]. ‘ '
8 glil:mlt;?;'ih(%i;:;piitytz:ndpa‘mtracts) Act 1970; see D Harland, The Law of Minors, Butterworths, Sydney, 1974.
. Bishop v Sharp (1704) 2 Vern 469; 13 ER 902. N i |
10. gz&s&:mnﬂﬁét 2056 (NSW) s 5 SuccessionéAct 1981 (QId) s 9; Wills Act 1936 (SA) s 5(3);
ills 2008 (Tas) & 7; Wills Acr 1997 (Vic) s 6. ' , )
I, g{liicncheﬁi)[n Act 5030‘6) ENSW) s 16; and see Application of M (2000) 50 NSWLR 401 and P Powell (1993)
67 ALJ 25 at 17, )
12, Wills 936 (SA) s 11; Wills Act 1968 (ACT) s 16. . . .
i3 Sele gfc()Ar\Cctxllmplcf, Wi)lfs Act 2008 (Tas); Wills Amendment Act 2007 (WA); andg()r%lgher and P Vines,
Succession: Families, Property and Death, 4th ed, LexisNexis Butterworths, Sydney, 209- ,]pz) \201 A S —
14. Re Walker [1905] 1 Ch 160 ar 171-3, 179; Re Marshall [1920] 1 Ch 284 at 288~ ,?[ S \)}()]ales
at 191-2; Gibbons v Wright (1954) 91 CLR 423 at 439-40; [1954] ALR 383 at 387. In New Sou .
see NSW Trustee and Guardian Act 2009 (NSW) Ch 4.
By LR 423; [1954] ALR 383. ‘
}6- 83;13 %11 %]i,R4423 [at 344]34}; [1954] ALR 383 at 389—90; Blomley v Ryan (1956) 99 CLR 362 at 401;
Bridgewater v Leahy (1998) 194 CLR 457; 158 ALR 66 at [65].
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(2) Powers of attorney are subject to a special rule. If a person executes a power of attomey
while lacking the capacity to understand its general purport, it is void.'”

(3) All other contracts and conveyances executed by persons who knew they were signing
document, but lacked the capacity to understand the nature of the transaction (that is, the
general purport of the instrument or the effect of a wider transaction which the instrumen;
is a means of carrying out), are not void, but may be voidable by the person or his or her

representative, upon proof that the other party did not act in good faith or had knowledge
of the person’s lack of capacity.’®

The same principles apply to trusts created by settlements made inter vivos for valuable
consideration, and no different principles apply in respect of voluntary settlements.”? Similay
principles apply to persons temporarily incapacitated by alcohol.?®

Bankrupts

[4-07] Control of a bankrupt’s property vests in the trustee in bankruptey; a purported
declaration of trust by a bankrupt is therefore void. However, a bankrupt does have a right
to the surplus after distribution and can validly constitute a trust in respect of that property.?!

Corporations

[4-08] A corporation has the legal capacity and powers of an individual.”? Even if the
corporation’s constitution or objects restrict or prohibit the exercise of its powers, an exercise
of power is not invalid merely because it is contrary to the restriction or prohibition.?

17. (1954) 91 CLR 423 ar 4445, 448; [1954] ALR 383 ar 390-1, 393.

18. (1954) 91 CLR 423 ar 438, 441; [1954] ALR 383 at 3806, 388.

19, Crago v McIntyre [1976] 1 NSWLR 729 at 742—74.

20. Matthews v Baxter (1873) 8 Exch 132.

21. Bird v Philpott [1900] 1 Ch 822 at 828; [1900-3] All ER Rep 439 at 442-3.

2. Corporations Act 2001 (Cth) s 124(1). For some limitations to, and the approach raken to, this section,
see ] Campbell, ‘Corporate Law, the Courts and Corporate Personality’ (2015) 33 C&SLJ 227.

23. Corporations Act 2001 {Cth) s 125,
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CHAPTER 5

Express Trusts — Certainty
of Intention, Subject Matter
and Object

Certainty of Intention to Create a Trust [5-02]
. 5-0
Sham Trusts [5-04]

-05
Precatory Trusts [5-05]
5-12
Mlusory Trvsts E 131
Revocable Mandates )
Direcions as to Management [5-17]
overnmental ‘Trusts’ [5-20]
Commercial Transactions [5-22]
Communication of Intention [5-23]
Certainty of Subject Matter [5-24]
Certainty as to the Object of the Trust [5-25]

[5-01] In Kauter v Hilton,! Dixon CJ, Williams and Fullagar ] referred to ‘the _cstablished
rule that in order to constitute a trust the intention to do so must be clear and that it must gls?
be clear what property is subject to the trust and reasonably certain who are the beneficiaries’.
Each of those requirements is considered below.

Certainty of Intention to Create a Trust

[5-02] A court cannot hold that an express trust exists unless it is satisfied that there was
the intention to create such a trust. The question will be whether there is language or conduct
which shows a sufficiently clear intention to create such a trust. No formal or tcchmcal w-ords
are required; any apt expression of intention will do.? The conclusion that the intention existed
may be drawn as an inference from the available evidence. In order to infer intention, tb}: court
may look to the nature of the transaction and the whole of the circumstances attending the

1. (1953) 90 CLR 86 at 97; see also Associated Alloys Pry Led v ACN Q01 452 106 Pty Led (in lig) (2000) 202
E:LR 5288; (1J71 ALR 56; at [29]; Legal Services Bza-rd?; Gillespie-Jones (2013) 249 CLR 493; 300 ALR 430
at [116]; Korda v Australian Executor Trustees (SA) Led (2015) 255 CLR 62; 317 ALR 225 at [7], [109], [204].

L Re Armstrong [1960] VR 202; ] W Broomhead (Vic) Pry Led (in lig) « ] WBmomhead Pty L‘Ld [1985] VR 891;
Registrar, Accident Compensation Tribunal v Federal Commissioner of Taxation (1993) 178 CLR 145 ar 165-6;
117 ATR 27 at 39.
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relationship between the parties and known to them,? including commercial necessity. If g
inference to be drawn is that the parties intended to create or protect an interest in a thig
party, and the trust relationship is the appropriate means of creating or protecting that intereg
or of giving effect to the intention, then an intention to create a trust may be inferred. Such 1

trust is an express, not a constructive, trust and the earlier reluctance to infer such a trust ng
longer obtains, at least in Australia.®

The overall question is whether in the circumstances of the case, and on the true constructioy
of what was said and written, a sufficient intention to create a trust has been manifested 6
[t is not necessary that the creator of the trust should know that the particular relationship
intended to be created is in law a trust. A trust will be created, whether or not the creator is
aware of it, provided that in substance the creator’s actions have the legal effect of creating the
relationship which is known in law as a trusc. If the language manifests an intention to create
thac legal effect, then a trust will be created whether the words ‘trust’ or ‘trustee’ are use,
or not. For example, in Paul v Constance,” where a man deposited the sum of £950 in a bank
account in his own name on terms that both he and his mistress had equal access to it, often
saying to her “The money is as much yours as mine’, the English Court of Appeal held that he
owned all moneys in the account on trust for himself and her equally so that on his death she
was entitled to a one-half share of the moneys then in the account.

Hewever, in Re Schebsman, du Parcq L] stated thar ‘unless an intention to create a trust is
clearly to be collected from the language used and the circumstances of the case, | think thar
the Court ought not to be astute to discover indications of such an intention’.® That passage
has been repeatedly approved.’

In commercial documents, there will often be no suggestion thar the parties in their written
instrument did not mean what they said, or said what they meant. In such cases, where there js
no sham or illegality, the use of language expressing a trust in terms will be effective to supply
the requisite intention.'® The matter was put thus by Gageler J:"

Where there is no reason to consider that parties entering into a contract have not said what they
meant or meant what they said, an express rerm in the contract that one party is to hold property

3. Inland Revenue Commissioners v Raphael [1935] AC 96 at 142-3; Swain v The Law Society [1985]1 AC
598 at 621-7; [1982] 2 ALLER 827 ar 840; Trident General Insurance Co Ltd v McNiece Bros P L (1988)
165 CLR 107 at 121, 148-9, 156; 80 ALR 574 at 583, 603—4, 609; Walker v Corboy (1940) 19 NSWLR
382 at 395-6; Winterton Constructions Pty Led v Hambros Australia Ltd (1991) 101 ALR 263 at 370-1;
Re Australian Elizabethan Thearre Trust (1991) 30 ECR. 491 at 503; 102 ALR 681 at 693, 1)) Pietro v Official
Trustee (1995) 59 FCR 470 at 484: Associated Alloys Py Led v ACN 001 452 106 Pev el F1 lig) (2000) 202
CLR 588; 171 ALR 568 at [34]; Byrnes v Kendle (2011) 243 CLR 253; 279 ALK 212 at [98], [102]-{114].
Generally, the only admissible subsequent words or conducr of the settlor will be those which are admissions
against interest: Shephard v Cartwright [1955] AC 431 at 445; [1954] 3 All ER 649 at 652; Charles Marshall
Pty Ltd v Grimsley (1956) 95 CLR 353 at 365; Calverley v Green (1984) 155 CLR 242 at 262; 56 ALR 483
at 496.

4. Eslea Holdings Ltd v Butes (1986) 6 NSWLR 175 at 189; Trident General Insurance Co Ltd v McNiece Bros Pty
Lid (1988) 165 CLR 107 at 121; 80 ALR 574 ar 583.

Bahr v Nicolay (No 2) (1988) 164 CLR 604 at 618-19; 78 ALR 1 at 9; and see Starke (1948) 22 ALJ 67

at 69; Wilson v Darling Island Stevedoring & Lighterage Co Led (1956) 95 CLR 43 at 67; [1956] ALR 311

at 322; Trident General Insurance Co Ltd v McNiece Bros Pry Ltd (1988) 165 CLR 107 ar 120-1, 140, 146-9,

156-7, 166; 80 ALR 574 at 582-3, 597, 602-5, 609—10, 616; and [2-23] above. For England, see the Law

Commission, Privity of Contract: Contracts for the Benefit of Third Parties (1996), |2.8]-[2.9].

6. Re Kayford Ltd (in lig) [1975] 1 AIL ER 604 at 607; [1975] 1 WLR 279 at 281; Tito v Waddell (No 2) [1977]
Ch 106 at 111; [1977] 3 All ER 129 at 132; Walsh Bay Developments Pty Ltd v Federal Commissioner of
Taxation (1995) 130 ALR 415 ar 422.

7. [1977] 1 WLR 195; [1977] 1 WLR 527.

8. [1944] Ch 83 at 104.

9. See Bahr v Nicolay (No 2) (1988) 164 CLR 604 at 618; 78 ALR 1 at 9; Bymes v Kendle (2011) 243 CLR 253;
279 ALR 212 at [49]; Ashton v Pratt (2015) 318 ALR 260 at [186].

10. Lloyds & Scottish Finanee Ltd v Cyril Lord Carpets Sales Ltd [1992] BCLC 609 ar 613; Assaciated Alloys Pty Led
v ACN Q01 452 106 Pty Ltd (in lig) (2000) 202 CLR 588; 171 ALR 568 at [34]-[35].

L1, Korda v Australian Executor Trustees (SA) Led (2015) 255 CLR 62; 317 ALR 225 at [109].
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‘grust' for another party, or for a third party, will }?C recognised and e_ﬂfoTCéSl 11;[} e}? Ulﬂj aya tlilibt'
e here parties to a contract have refrained from contractual use of the terminology
Converse]Y»_W -ntion to create a trust will be imputed to them only if, and to the extent that, a
of trust, an ll'ltb]n ech'.mism which is appropriate to give legal effect to the relationship, lateen
& tbeb l—’igge;l’eenl’i party and a third party, as established or acknowledged by the express or

arties a
[hf;]pl;[d[ terms of the contract.

nguage may be used in wills. If the donor be appointed trustee or tllle Ip_fropert;;
- i i i - mma
in trust, then there is a strong presumption of an intention to create a trust. In Ha t
e " . i . n
1 gl}‘:ennmn 12 5 bequest was made in the following terms: ‘T appoint my 1bmther to ui; e]c tn}y
: : i i i it 5 atee was absolute
f Cm{}al estate, and dispose in a way he thinks ﬁt].j It was held that the leg y

ts 0 et . 2

Pititled to the personal estate, and Harvey | said:
e . . h X h

he cases of precatory trust generally take the form of a gift to a beneficiary, fo}l?weddbg tde
The ¢ sion of a wish, or desire, or request, or demand. In most of these cases the deglblon e;lpel}ll s
f:xprestbhe question whether effect should be given to what is in terms an s.lbso‘lutq glfF, or whet gl
i ords which follow the gift show an intention to create a trust which is binding upoxg the
s wi.ence of the donee.' The present case is not a case of that kind, bur it is sought to bring
.cons'ih‘m a class of cases in which the beneficiary who takes the gift is expressed to beha Euftf,
g described as holding a fiduciary office. In those cases the question generally is whether the
= lzre of the truse has been sufficiently defined. Where an individual takes pmpcrrylgb a ?HSU?]
naF < an executor; prima facie he is not beneficially entitled to the property, but b_o. s ;:tf fort le
4 :1 ;r‘ls whem the testator has marked our as the objects of his trust,‘or,‘ if they are 11131{ 1_cxent ¥y
ge?ned fir the testator’s next-of-kin. If in this case the will had said ‘1 give my personal estate to

' o H - Q . s =

nfrlbr-m o ... as a trustee’ or ‘T appoint him trustee of my personal estate a,rfd h[}lld t}ﬁl—lﬁont mt
to&‘ ay to dispose of in the way he thinks fit’, it would be ch?ar on the authorities that Mr flar‘nr[}a‘

m:ﬁ not claim the property himself, but the trust would fail in consequence of the beneficiaries
not being sufficiently indicated.

In Re Snowden (dec’d),”® the deceased had told her solicitor that she was leaving her catatf: to
her brother absolutely in order that the brother might split up the estate betwe§n her r:iumm_oui
relatives ‘as he thought best’. Sir Robert Megarry VC held that she had merely 11I1f_}pose a ?U;EC
or family, but not a trust, obligation upon her brother. On the otherf ha}l;ld, tin un:i: r:u Ofuthc

: i r further disposi
Trustee,'® a bequest ‘upon trust’ to pay all debts,‘ ete, without any p
property was held to constitute the legatees beneficial owners.

[5-03] The view had been taken, based on the majority in Commissioner of ﬁtamp lDuges1
(Qld) v Jolliffe," that an intention to create a trust would not be 1mpg[e$1 where t edsett c;r i
not mean to create one. That view, which is inconsistent with the principles referred to above,
was tejected in Bymnes v Kendle.'

Mr Kendle had executed an instrument declaring that he lheld an undivided half E\tercit
in land on trust for his wife. He was permitted to adduce ev@ence at trial to show tHat \t ) :::l
document was never intended to operate as a binding declaration of trust of the land.h. e :;af1
that his intention was that half of the proceeds of the eventual sale wfould belong tto is }\:1 €.
It was held on appeal that in the absence of a submission thaF the ms‘trument.w'as1 as Elln,
or that there was some basis for setting it aside, evidence of his intention was inadmissible.
The question, as framed by Gummow and Hayne ]], with .whom Frenc}ﬁ C]{ agreeg, \:va;arilctl)?t'
“‘What did the parties mean to say? but ‘What is the meaning of what the parties have 7

im

Less precise la

12. (1914) 14 SR (NSW) 416.

13. (1914) 14 SR (NSW) 416 at 418.

1 3 k& ¥ ¥ . " N .

lg- [51‘3;755] (03;1] 528: [1979] 2 AlLER 172. For another case where the requisite intention was lacking, see Re Alitalia
Linee Aeree Italiane SpA [2011] 1 WLR 2049 at [32]-36]. .

16, [113364] Ie\};gll_R éSZ. SIee also Longley v Longley (1871) LR 13 Eq 133; Re Stanfo_-rd [1924] 1 Ch 73‘ |19.:.3i
All ER Rep 589; Re Rees [1950] Ch 204; [1949] 2 All ER 10.03' Even the naming of a person as a truste
may, if the context so requires, be disregarded: Morrin v Morrin (1886) 19 LR Ir 37.

17. (1920) 28 CLR 178; 26 ALR 210.

18, (2011) 243 CLR 253; 279 ALR 212.
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Or, as it was put by Heydon and Crennan J], ‘the question is what the settlor or settlors did, ngy
what they intended to do’."?

The Australian position may be compared with what in the United States is known as the
‘Totten trust’, based upon the decision of the New York Court of Appeals in Re Toten,? whgl,

has been followed in a series of cases.?! Under the Totten trust, in the words of the principg|
judgment:?

A deposit by one person of his own money in his own name as trustee for another, standing
alone, does not establish an irrevocable trust during the lifetime of the depositor. It is a tentative
trust only, revocable at will, until the depositor dies or completes the gift in his lifetime by some
unequivocal act or declaration, such as delivery of the passhook or notice to the beneficiary,
In case the depositor died before the beneficiary without revocation, or some decisive act or
declaration of disaffirmance, the presumption arises thar an ahsolute trust was created as ta the
balance at hand at the death of the depositor. What this invelves is a presumption (which may
be contrasted with that underlying the resulting trust) of an intention to create a trust revocable

by the settlor at will during his lifetime or until some eatlier unequivocal expression of immediare
intention.

Sham Trusts

[5-04] The legal notion of sham ‘refers to steps which take the form of a legally effectiye
transaction but which the parties intend should not have the apparent, or any, legal
consequences’.” Lord Wilberforce said that ‘to say that a document or a transaction is a “shan”
means that while professing to be one thing, it is in fact something different’.*

The doctrine of sham is general, and extends to sham trusts.® In the case of a sham trust, steps
will have been taken resulting in the form of a legally effective trust, but an intention that the
true transaction be something different.?® This may oceur in a number of ways. A transaction
with the ostensible appearance of a trust may be wholly or partly a sham. For example, there
may be an intention genuinely held and documented to create a trust, but on different terms
from that documented; that will be a sham trust.?’ Further, a settlor may validly constitute a
trust, but a later settlement of property upon the terms of that trust may nonetheless be a shara

However, a sham trust arises not merely because it was entered into with an impropet o otive,
A familiar example is a trust to defraud creditors. Such a trust is apt to be set aside pursuant

13

19. Byrnes v Kendle (2011) 243 CLR 253; 279 ALR 212 at [33], [L13]; see at [13]-[18], [44]-[66], [91]-[118].
See also Twinsectra Ltd v Yardley [2002] 2 AC 164; [2002] 2 AL ER 377 at [#11:
20. 71 NE 748 (1904).

21, As to which, see Scott on Trusts, §8.3.2.

22. 71 NE 748 at 752 (1904).

23. Equuscorp Pty Lid v Glengallan Investments Pry Led (2004) 218 CLR 471; 211 ALR 101 ar [46].

24. WT Ramsay v Inland Revenue Commissioners [1982] AC 300 at 323; [1981] 1 All ER 865 at 871. See alsa
Coshott v Prentice (2014) 221 FCR 450; 311 ALR 428 at [63]-164].

25. See M Conaglen, ‘Sham Trusts’ (2008) 67 CLJ 176,

16. Lewis v Condon (2013) 85 NSWLR 99: 304 ALR 410 at [59].

21, Lewis v Condon (2013) 85 NSWLR 99; 304 ALR 410 at [66].

28.  Official Assignee v Wilson [2008] 3 NZLR. 45 at [57]; see also AG Securities v Vaughan [1990] 1 AC 417. There
is, however, less scope in the law of trusts for what has been called the notion of an ‘emerging sham’, which
arises when a validly created legal relationship is by subsequent agreement permitted to allow ‘its shadow
to mask their new arrangement’: Marac Finance Ltd v Virtue [1981] 1 NZLR 586 at 588. That is because it
will be necessary to establish such an intention on the part of all beneficiaries or discretionary objects of the
trust; otherwise conduct by the trustee and some of the beneficiaries will metely be in breach of rrust: see
A v A [2007] 2 FLR 467 ac [42|-[44]; Official Assignee v Wilson [2008] 3 NZLR 45 at [57]; Lewis v Condon
(2013) 85 NSWLR 99; 304 ALR 410 at [80]-[82]; De Santis v Aravanis (2014) 227 FCR 404; 322 ALR 475
at [57]-{65]; ] Palmer, ‘Dealing with the Emerging Popularity of Sham Trusts’ [2007] NZ Law Rev 81 at 106,
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but is different from the case where a settlor never subjectively intends a trust to be
te, bu
o sratute,

created at all

ecessary element of a sham trust is ‘an ohjective of deliberate dccepn’on ];)f th}rd
L ﬂ . . — . 2 v

Beca‘ust\ﬁ : | because the doctrine is one in which the law has regard to the parties su ]ccluvi
. Mand R 7 i as
parties » it is a ‘strong finding, and one which cannot be made if another inference is at leas
. 1011, 1
jntention, 1€ 15
equally Open -

Precatory Trusts

The commonest difficulties are found not in cases where a settlor or testator has
[5-05] e J ‘trust’ or ‘trustee’ but in cases where other words have been used expressive of
used d-le e [rl;lelief that the person to whom the property is given will use that property
4 conflc.lenceﬁﬁ of for the benefit of a third person. Where words of prayer, entreaty,
E portlondt e desire or hope are used instead of words of direction, it is always a question
cecommen‘ ?tlor\l;heﬁher a trust is intended, or whether there is a beneficial gift to the donee
4 constl'uf‘uéliﬂn ressions of desire or hope which are not binding upon that doneec. In cases
coupled wzh lgigat the words used do create a trust, such trusts are commonly called precatory
Wbegj :lljliotfgh the '.mesrion of construction having been resolved,” they are no different from
frus !

express declared \rusts: N f
When a t-us is once established, it is equally a trust, and has all the effects and 1nc1d§11t.s of a
f ai=re declared in clearly imperative terms by a testator, or dcduc-ed upon a congderatwn
g;]s n‘t v '-z{ole will from language not amounting necessarily and in its prima facie meaning to an
‘my =rative trust.” _ ;
. e S » an
n e Williams,” a testator by his will gave his residuary estate to h1s wife abso ute.yh d
2 s : i
tollowed with the words: ‘In the fullest trust and confidence that she will carry out my w 151 1es i
the following particulars’. The testator then set out the particulars, nam.ely, that she wouh( 11:>ay
the premiums due during her life on a policy of insurance on her ewn life and that she, by 1e’r
will would leave the moneys payable under that policy and other moneys to thcl testgtora
i A g = T
dauéhter It was held that the wife took the residuary estate of the testator absclutely and was
unfettered by any condition or trust. |
[5-06] In deciding whether or not a trust is created from precatory words, reported decisions
are of limited assistance.

You must take the will which you have to construe and see what it means, and if \,-L?Lll c}ome to the
conelusion that no trust was intended, you say so, although previous ]udgeihﬂve said the contrary
on some wills more or less similar to the one which you have to construe.

3 1 vl . = g
Thus in Gunter v Commissioner of Stamp Duties, the words ‘T desire’ were held in theﬁ cczlnte;:t
to create a trust in respect of the testator's expression of his desire. On the other hand, the

i . ; ities ) Goodman [1991] BCLC 897 at 921;
29, Miles o Bull [1969] 1 QB 258 at 264; Chase Manhattan Equities Ltd v ‘
Bai'r:‘lgse L: Eomptmlier—(}encmi of Customs (1996) 136 FLR 243 at 257-8; Lewis v Condon (2013)
85 NSWLR 99; 304 ALR 410 at [68]. , ) .
30. Raftland Pty Ltd as trustee of the Raftland Trust v Commissioner of Taxation (2008) 238 CLR 516; 246 ALR 406
L 30 at 544 per Lockhart ]
31, Sha t Pty Lid v Official Trustee in Bankruptcy (1988) 18 FCR 449 at 461;82 ALR 530at544p ],
See also Offiil Assigﬂe o Wilson [2008] 3 NZLR 45 at [52]; Lewis v Condon (2013) 85 NSWLR 99 304
ALR 410 at [62]-[63]; Heazlewood v Joie de Vivre Canterbury Ltd [2015] NZCA 213 at |44]:8 P
31, Cf Upper Hunter County District Council v Australian Chilling and Freezing Co Ltd (1968)
at 436-7; 41 ALJR 348 at 350-1.
33, Re Williams [1897] 2 Ch 12 at 27 per Rigby L].
34. [1897]2 Ch 12. 55 Ll T
35. Re Hamilron [1895] 2 Ch 370 ar 373 per Lindley LJ. ‘ . )
36. (18935;7131;03& (NS]\W) 95. Secilso West v Federal Commissioner of Taxation (1949) 79 CLR 319 (it is my will
and desire’).
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words ‘I specially desire’ were held in Re Conolly’” not to create a trust. It is a question of
construction of the instrument in each case. Where there is a real difficulty of constructigy
much will depend upon the initial presumption which is made in the approach to the Clllestiun'
of construction. In earlier cases, precatory words tended to be construed ‘as being prima facie
euphemistic equivalents for more imperative forms, much as a master might give an order 1o a
servant in the form of a request rather than a command’.?® Thus in Curnick v Tucker,” where 3
testator left all his property to his wife for her sole use and benefit ‘in full confidence’ thar she
would dispose of it among their children during her lifetime and at her decease, it was held tha
the wife took a life interest only with a power of appointment among the children. So also i
the case of Gully v Cregoe,™ where the gift was to the wife forever, but with the addition of the
words ‘feeling assured and having every confidence that she would dispose of the same amang
the two daughters and their children’, it was held that despite the words ‘for ever’, the wife took
a life estate only. The older cases appear to proceed on the basis that where there was certainty
as to the property and the objects, then any words of wish or desire would be held to raise a
trust, but if the objects were not certain, then a trust could not be raised upon the words of
desire any more than upon words of express trust.

[5-07] In the last quarter of the nineteenth century, however, a change occurred in the
approach of the courts to the question. The attitude that the use of precatory words was
prima facie equivalent to the use of mote imperative forms was discarded. The prima facie
construction of words of request became that they were meant merely to be a request ang
not a binding obligation upon the donee. Thus in 1882 the Privy Council, in Mussoorie Bank
v Raynor,* held that where property was left by a testator to his widow ‘feeling confident that
she will act justly to our children in dividing the same when no longer required by her’ no trust
for the children was created, and the opinion was expressed that for many years prior theretg
the decisions had shown that the doctrine of precatory trusts was not to be extended.® In Dean
v Cole,* the High Court held that where a testator appointed his wife and another person joint
executors, and devised and bequeathed to his wife all his real and personal estate subject to the
conditions following in the will, and later proceeded:

I give all and every portion of my real and personal estate to my wife ... trusting to her that she
will at some time duting her lifetime or at her death divide in fair, just and equal shares betweer,
my children ... all such part and portion of my estate as she may be in the use and enjoyment ot .,

no trust was imposed upon the testator’s wife. This decision may be contrastec: with the
earlier English decisions where on similar words it was held that a life estate only was given
to the wife,*

[5-08] It may now be said that precatory words are in themselves neut=ab**if the words are
precatory and no more, then even though the objects which a testator hopés will be benefited
and the property by which he or she hopes they will be so benefited may be expressed with
certainty, no trust will be created. On the other hand, if it appears from the whole document

37. [1910] 1 Ch 219.

38. Underhill, Law of Trusts and Trustees, 12¢th ed, p38.

39. (1874) LR 17 Eq320.

40, (1857) 24 Beav 185; 53 ER 327.

41, Cary v Cary (1804) 2 Sch & Lef 173. See also Eaton v Watts (1867) LR 4 Eq 151.

42. (1882) 7 App Cas 321.

43. Cf Lambe v Eames (1871) LR 6 Ch App 597.

44. (1921) 30CLR 1.

45.  See also Strickland v Serickland (1907) 7 SR (NSW) 657; Re Atkinson (1911} 103 LT 860; Re Hill [1923]
2 Ch 259; Re Dulson (1929) 140 LT 470; Countess of Bective v Federal Commissioner of Taxation (1932)
47 CLR 417; [1932] ALR 362; Re Johnson [1939] 2 AT ER 458; McPhee v Saunders (1940) 57 WN (NSW) 104
Re Favell (decd) (1971) 2 SASR 246.

46. Comiskey v Bowring-Hanbury [1905] AC 84 at 89,
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s intended, the fact that precatory words only have been used will not prevent a
that a trust was ated:*
crust from being sO created: o
e whole will must be looked at; and unless it appears, from the whole will thar
[igation was intended to he imposed, no cbligation will be held to exist ... It would, however,
- lgﬂ[‘lr istake to suppose that the old doctrine of precatory trusts is abolished. Trusts — ie,
iy eb[]m;z]‘ri;f;tioﬂs to deal with property in a particular way — can be imposed by any language
m}ilctﬁ iseclearh enough to shew an intention to impose them.
E

in each case th

<taror uses words prior to the precatory words which, standing alone, would create
e ; ; 3
en in some Tespects uses words of request, very strong circumstances would be
ble the court to say that those words of request cut down the prior express words

Ifat
4 trust, EIIld th
required to ena

48
of trust. ] - g
5.09] The question whether a trust has been created by the employment of precatory words
- {ly arises in relation to wills. It is prudent when using words other than the usual words of
usua

¢ or express direction with the intention that no trust should be created to adc’i aft‘er the
mlscatory words, further words such as ‘without however imposing any binding trust’ or ‘but so
reci .
1t:,hat o binding trust is hereby created’.

[5-10] The fact that the gift is contained in a will, and the precatory words in a cc.)dickill.,
will be stronger evitance in favour of a trust than where the precatory words appear in the
me inscrument . As has already been pointed out, no trust, whether cquched in precatory
I:;nua e or ciherwise, will be valid unless the subject matter and the object of the trust are
expgressged The terms used are often very important in decidh?g not only wheth;alr t}Le tll':st in
any case vould be void for uncertainty of subject matter or ob]egt, but also whether by the l}s?
of the precatory words a trust was intended at all. Thus, if t.he ob}egtg of fhe tru.s.t are expr;sie,en
i1 geaeral terms, that expression of the objects may be just sgffn:lenty ce'rtam‘ to ena fL a
L-ust to be created if one was clearly intended. B.ut 1f a doubt arises whether a frust was in ;Ct
\ntended, those same words may be a strong indlcattm} Fhat there was no su(%h 1r,1teﬁtlorg: or
example, if a testator gives property ‘upon trust to be divided amic;ng my relan?ns , t‘ e objects
are expressed sufficiently to enable a valid trust to be created.’ Howevgr, if a t,c?.tdtor‘ fI-JSE?:
such words as ‘1 earnestly desire that provision be made rhcreout for my relations” in a g.iut 10
propetty, the general expression of the persons to be beneﬂ.ted, the ob]ect. of the' tl;’i..lst, will e
an important factor in construing such an expression of desire as not creating a binding trust.
However, the absence of a certainly ascertainable object will not of ltsE:lf prevent a court from
construing precatory words as creating a trust. In Re Pugh’s Will Trusts,” a beques.t of residue to
the executor of a will ‘absolutely’, followed by the words ‘to dispose of thte same in accordance
with any letters or memoranda | may leave with this my will and otherwise in such manner asv
he may in his absolute discretion think fit’ were construed as words of trust buF, as the testator
left neither letters nor memoranda, the executor held the residue on a resulting trust for the
testator’s next-of-lkin.

[5-11] Furthermore, the form of words chosen may create neither a trust nor 2 moral
obligation but rather a bare power. In Re Alison,” a statement in the deceased’s will of ber
‘express wish’ that certain commercial properties be leased to a named person at a specified
rent, was construed as conferring a bare power upon the trustee of her estate; the trustee hgd a
discretion to grant the lease and in the exercise of the discretion it would be proper to take into
account the wish of the deceased to benefit the particular named person.

47. Re Williams [1897] 2 Ch 12 at 18-19. N )

48. Hill v Hil [1L89ﬂ ]l (B 483, See also Re Sweele’s Will Trusts [1948] Ch 603; [1948] 2 All ER 193. Cf Smith
v Smith (1903) 3 SR (NSW) 571.

49. Re Burley [1910] 1 Ch 215.

0. Re Drigden [1938] Ch 205. Bur see Re Bond (1876) 4 Ch D 238.

51. Re Hill [1923] 2 Ch 259.

52 [1967] 3 AILER 337; [1967] 1 WLR 1262.

53. [1955] VLR 281.
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Mlusory Trusts

[5-12] Even more misleading than the term ‘precatory trust’ is the term ‘illusory truse
Whereas a precatory trust is a relationship which upon examination has been found to be in
fact a trust, ‘illusory trusts’ are relationships which upon examination have been found not o
be express trusts at all. There will not be a trust if the settlor has not manifested an intentigy
of transferring the beneficial interest in the property to the apparent beneficiaries. The most
important classes of such arrangements are revocable mandates, directions for managemeng,
governmental ‘trusts’, and certain commercial transactions.

Revocable Mandates

[5-13] Even though a person may dispose of property and use language which at firg
sight appears to intend to create a trust, nevertheless it may be shown that no trust wag
in fact intended and that the disposition was made exclusively for the disponor’s persong]
convenience. In that case, no express trust is created, but only a resulting trust in favour of
the disponor.”® The commonest example is where a debtor conveys property to trustees on
trust for the payment of his or her debts. In such a case, the question of construction arises
whether a trust has in fact been created in favour of the creditors. The question always is; was
it intended by the debtor that the creditors should be actual beneficiaries and that the trust
should not be revocable, or was the arrangement merely for the debtor’s personal convenience
and own benefit — a mandate to the named trustee as agent of the debtor principal which
was revocable by the debtor and which would be revoked in any event by the debtor’s death
or earlier bankruptey?®® Where a debtor without consideration and without any notice to the
creditors conveys property to trustees in this manner, it is presumed that the debtor has done
so with the intention that the trustees thereafter should act not exclusively for the benefit of
the creditors as beneficiaries, but that they should be trustees of the property for, and at the
same time the agenrt of, the debtor in the sense which has been described in [2-10]-[2-17]
in considering the difference between a trustee and an agent. In such a case, the naming
of the creditors in the deed does not show an intention to benefit them, bur is merely part
of the directions given to the trustee as agent concerning the manner in which, at that *itne,
the debtor sees fit that they should act in the disposition of the property which has been
transterred to them. The distinction was expressed by Sir George Turner VC in Smith v Hurst:5?

[The authorities] appear to me to result in this, that in cases of deeds vesting property i\ trustees
upon trust for the benefit of particular persons, the deed cannot be revoked, altered o+ modified by
the party who has created the trust; but thar in the cases of deeds purporting to bt exacuted for the
benefit of creditors the question whether the trusts can be revoked, alrered e oditied depends
upon the circumstances of each particular case. [t is difficult, ar first sight, tosee the distinction
between the two classes of cases; for in each of the classes a trust is purported to be created, and
the property is vested in the trustees; but I think rhe distinction lies in this: In cases of trust for the
benefir of particular persons the party creating the trust can have no other object than to benefit
the persons in whose favour the trust is created, and the trust being well created the property in
equity belongs to the cestui que trust as much as it weuld belong to them at law if the legal interest
had been transferred to them; but in cases of deeds purporting to be executed for the benefit of
creditors, and to which no creditor is a party, the motive of the party executing the deed may
have been either to benefit his creditors or to promote his own convenience; and the Court there
has to examine the circumstances, for the purpose of ascertaining whar was the true purpose of
the deed; and this examination does not stop with the deed itself, but must be carried to what

54. See, for example, Kars v Kars (1996) 187 CLR 354 at 371; 141 ALR 37 at 48-9.

55. Beattie v Weine (1908) 9 SR (NSW) 36, where it was held that a voluntary transfer of property to a trustee,
o be applied for the benefit of the transferor in the absolute discretion of the trustee, could be revoked by
the transferor.

56.  See Comptroller of Stamps v Howard-Smith (1936) 54 CLR 614; [1936] ALR 198.

57. (1852) 10 Hare 30 at 47; 68 ER 826 at 833.
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has subsequently ocecurred, because the party who .has created the trust may, by his own condu.ct,

or by the obligations which he has permitted his trustee to contract, have created an equity

against himself. 7
5.14] The presumption is that no trust was intended in favour of the creditors.™ Howe\fcr]
[' mstances either in the deed itself or outside the deed may displace the presumption. Thus
i ance on trust to make good breaches of trust committed by the disponor in respect
¢ ccr?;::;}n trust property was held to be irrevocable in Sharpe v Jackson.” Another indication
OE Zi i[ntention to create a true trust is where there is an ultimate gift-over of residue after
;Jatisfaction of debts.® So also if the trust is not to take effect until after the death of the creator
of the trust.®’ In these three classes of case, the intention to create a trust may be gathered frqm
the terms of the document in light of the circumstances existing at the time. Thus, applymg
these principles, it has been held that a life assurance policy was held on trust for certain of
the creditors of the assured by reason of an informal arrangement of which the creditors were

aware, and subject to a gift-over of the balance.®

[5-15] A fourth case is where the creditors are parties to the deed. It was ‘h.eld in MacKinnon
o Stewart®® that the deed is irrevocable in favour of such creditors. That dec151pn may be placed
on two grounds. First, it may be that the deed is irrevacable because a true trust is created thereby.
A second view is that the deed in such circumstances is irrevocable because the arrangement,

although not strict!y a trust in favour of the creditors, is contractually binding upon the debtor.

[5-16] Thedist'nction in such a case brings no difference in effect. However, ther.e are further
cases where the deed may be revocable until the creditors have had notice of its existence
and have actually acquiesced in it or acted under its provisions and complied with its terms.
In thoce siwations, even though they have not executed the deed, the disposition in their
faveer will nevertheless become irrevocable.® In such a case, it is not possible to apply to the
reucion of the arrangement the tests of intention which are applicable to the creation of a
srust. The intention to create a trust must exist at the time of its alleged creation. In the class
of case now being considered, it is assumed that such an intention to create a trust did not exist
at the time of the making of the deed. Can it then be said that the deed becomes irrevocable
in favour of creditors, who with knowledge of it have acted under its provisions, because a
trust has been created? The answer is, it seems, that the deed becomes irrevocable because the
debtor is estopped from alleging the absence of an intention to create a trust.

Directions as to Management

[5-17] It is not uncommon for a testator or settlor, after disposing of property in favour of
certain persons, to direct that a certain other person be employed in some capacity connected
with that property, for instance, to manage the property at a salary. In such a case, it is presumed
that no trust was intended in favour of the manager. The appointment of agents in respect of
trust property, where it is permitted to a trustee to employ such agents, is one of a trustee’s
discretionary powers. It is not presumed thar the creator of the trust has intended to dictate
to the trustee how the power is to be exercised. A difficulty in construing such provisions as
binding trusts is that of ascertaining what property in favour of such a person appointed as
manager or the like, is bound in his or her favour under the trust.%®

58, Smuth v Hurst (1852) 10 Hare 30; 68 ER 826; Johns v James (1878) 8 Ch D 744; Ellis & Co v Cross [1915]
2 KB 654.

59, [1899] AC 419: [1895-99] All ER Rep 755.

60. Godfrey v Poole (1888) 13 App Cas 497.

61. Synnotw Simpson (1854) 5 HL Cas 121 at 139; 10 ER 844 at 851; Re Fitzgerald's Settlement (1887) 37 Ch D 18.

62. Rostirolla v Fiakes (No 2) [2002] FCA 1562.

63. (1850) 1 Sim NS 76; 61 ER 30. See also Wilding v Richards (1845) 1 Coll 655; 63 ER 584.

64. Biron v Mount (1857) 24 Beav 642; 53 ER 506.

65. Beckford v Beckford (1783) 4 Bro Parl Cas 38; 2 ER 26; Shaw v Lawless (1838) 5 Cl & F129; 7 ER 353; Finden
v Stephens (1846) 2 Ph 142; 41 ER 896.
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[5-18] If, however, the presumption against construing such provisions as constituting truseg
is overcome by a direct expression by the settlor of an intention to create a trust in that regar|
a binding trust to employ may be created. Thus in Taylor v Lewis,” a testator by a codicil t(;
his will provided: ‘I hereby direct that my sen shall manage my trust estates until the final
distribution of the same, and shall receive and collect and bank all moneys, and shall be pajg
a salary of £2 10s weekly.” It was held that the plaintiff had no right to a continuation of the
salary after the whole estate had been converted into money and invested, and the trustees had
no further need of his services. In that case, the limitation on the trustee’s duty to employ wag
implied from the language used by the testator, but it was not held that there was not a duty tg
employ until the conversion of the trust estates. However, in Re Larkin,” the words: ‘I direct
[my trustee] to employ my son in the care and management of my estate and to pay him £64
week for his trouble therein’ were held not to create a trust in favour of the son, although i
was further held that if the trustee company did employ him it was bound to pay him the sup
menticned while he was so employed. It is to be noted thar the obligation to pay the sum
mentioned in certain events was recognised so that, to that extent, an equitable interest was
created in the son.

[5-19] There is some authority for the proposition that under no circumstances can a trust be
created by a direction to employ a named person.® This has been placed on the ground that such
a trust would be inconsistent with a gift of the property, ot alternatively on the ground that it
would fetter the trustee’s discretion. To express this as a rule of law and not as a presumption of
the intention of a settlor is, it is suggested, not in accord with Australian authority and would
preclude a form of arrangement which can have all the essential elements of a trust.

Governmental ‘Trusts’

[5-20] Although it is beyond question that the Crown can be a trustee of property, in public
law the mere use of the word ‘trust’ in relation to Crown or governmental property usually
does not denote a trust enforceable in a court of equity. In Kinloch v Secretary of State for India
in Council, the House of Lords held that when a Royal Warrant recited that the Crown held
certain booty captured in the Indian Mutiny ‘in trust for the use of’ certain claimants whogs
claims had previously been upheld by Dr Lushington, to whom the matter had been refsird
by an Order in Council, it did not declare a trust in the legal sense. Lord Selborne LC caia:®

Now the words ‘in crust for' are quite consistent with, and indeed are the proper ranner of
expressing, every species of trust — a trust not only as regards those matters which are the proper
subjects for an equitable jurisdiction to administer, but as respects higher matters ‘sush as might
take place between the Crown and public officers discharging, under the direct'onis o the Crown,
duties or functions belonging to the prerogative and to the authority of the Crewn. In the lower
sense they are matters within the jurisdiction of, and to be administered by, the ordinary Courts of
Equity; in the higher sense they are not. What their sense is here, is the question to be determined,
looking at the whole instrument and at its nature and effect.

The words in the Royal Warrant were held to refer to a trust in ‘the higher sense’. This

decision was applied by Sir Robert Megarry VC in Tito v Waddell (No 2), where the following
was said of the word ‘trust’:"!

The word is in common use in English language, and whatever may he the position in this court,
it must be recognised that the word is often used in a sense different from that of an equitable

66. (1891) 12 LR (NSW) Eq'258.

67. (1913) 13 SR (NSW) 691.

68.  Beckford v Beckford (1783) 4 Bro Parl Cas 38; 2 ER 26; Shaw v Lawless (1838) 5 C1 & F 129; 7 ER 353; Finden
v Stephens (1846) 2 Ph 142; 41 ER 896; and see Public Curator of Queensland v Union Trustee Company of
Australia Led (1922) 31 CLR 66 at 74-5; 28 ALR 438 ar 441.

69. (1882) 7 App Cas 619.

70. (1882) 7 App Cas 619 at 625-6.

71. [1977] Ch 106 at 211; [1977] 3 AIl ER 129 at 216.
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ion enforceable as such by the courts. Many a man may be in a position of trust without

ligat ) ey i ‘
g:-mgg s trustee in the equitable sense; and terms such as ‘Brains Trust', ‘Anti-trust’, and Trust
Territories though commonly used, are not understood as relating to a trust as enforced in a court
e 5 :
of equity:

The correctness of Kinloch’s case was reaffirmed by the House of Lords in Town Investments
Lid v Department of the Environment.™

[521] In Australia, the High Court‘h_as applied th'ose_%authoriti?s. in Registrqr, AE:cidenE
Compensation Tribunal v Federal Commissioner of Taxqaon,’ empha‘smmg tha,t Kinloch’s case

s a rule of construction that clear words are required before a “true trust’, as opposed to
E ¢ ‘in the higher sense’, is found — even if the language of trust be used — and that the
:utbrjuesct matter and context were important, in some cases ‘more rev.ez'lling of intentiop Fhan Fhe
actual language used’. There, it was held that the leglslatlgn providing ft_)r the adlr‘nmstranon
of workers’ compensation payments did constitute the Regmtrffxr a trustee in Fhe ordlpary sense,
there being no governmental interest or function 1nvplved in tl'.le. obhga.nons to invest and
hold the money until distribution, and notwithstanding a provision which freed him from
tany law relating to the administration of trust funds by trustees'. In contrast, Itbere was no
trust enforceable by the court in Aboriginal Development Commission v Treka Aboriginal Arts and
Crafts Led,™ which concerned the remission of funds from one federallbody to another, both
held to be mere izsruments of government policy, pursuant to a resolutlol:l that th’e funds were
“or the funding trwards cperational costs of Treka Aboriginal Arts and Crafts Led'.

The Hich Court has reviewed, in Bathurst City Council v PWC Properties Pty Ltd,” the long
historv ¢ ‘wublic trusts’ created by Crown grant.” Those obligations may be enforceable at
the suiz of the Attorney-General as a matter of public law,”” but do not give rise to a trust
ety ceable in equity.

Commercial Transactions

[5-22] In many commercial transactions, there can be agreements that property be dealt
with in a certain way which falls short of creating a trust with respect to that property. Thus,
in Re Wall ® Lockhart | held that where two creditors agreed with their debtor that the latter
should sell certain land owned by him and pay them an agreed sum from the proceeds, there
was no intention to create a trust of the proceeds of sale. Likewise, where moneys are advanced
for a specific purpose, questions can arise whether a trust arises: see the analysis of Barclays Bank
Ltd v Quistclose Investments Ltd™ and Re Australian Elizabethan Theatre Trust® in Chapter 2.

Communication of Intention

[5-23] A trust may be created without communication to the beneficiary.®! Where a trust is
created by the appointment of trustees and the conveyance or transfer of property to them, it is
almost certain that there will be found some communication of the intention to create a trust.

72. [1978] AC 359;[1977] 1 All ER 813. See also New South Wales » Commonuwealth (No 3) (1932) 46 CLR 24.6
at 260-1; Equitable Life Assurance Sociery v Hyman [2002] 1 AC 408 at 416; P Finn, ‘Public Trusts, Public
Fiduciaries’ (2010) 38 Fed LR 335.

73. (1993) 178 CLR 145 at 162-3; 117 ALR 27 ar 31-7.

74. [1984] 3 NSWLR 502 at 513.

75. (1998) 195 CLR 566; 157 ALR 414 at [44]-[65].

76. See also ] Barratt, ‘Public Trusts’ (2006) 69 MLR 514. )

7. Attorney-General (NSW) v Parramarta City Council (1949) 49 SR (NSW) 283 at 290-2; Bathurst City
Council v PWC Properties Pry Ltd (1998) 195 CLR 566; 157 ALR 414 at [65]-{67]; Attorney-General v Blake
[1998] Ch 439 at 459-60; [1998] 1 All ER 833 at 847.

78. (1979) 25 ALR 615.

19. [1970] AC 567; [1968] 3 ALl ER 651.

80. (1991) 30 FCR 491; 102 ALR 681.

8l. Middleton v Pollock (1876) 2 Ch D 104 at 106; Rose v Rose (1986) 7 NSWLR 679 ar 686.
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However, where a person is alleged to have created a trust by declaration of trust over Property,
but has not communicated the declaration to any other person, a strong presumption arisgé
that despite the private use of the language of trust, no firm and irrevocable intention had been
formed to create a binding trust by the declaration ®

Certainty of Subject Matter

[5-24] The subject matter of the trust must be certain — that is, it must be clear what the
property is upon which the trust is to operate.” There can be no trust without property; that is
fundamental. Consequently, if there is no property upon which the trust can take effect, or if
it is so described by the sectlor that it cannot be identified, there can be no trust. For example,
if a testator leaves $1000 to A and requests that if anything of it remains at A’s death, it be lef;
to the Sydney Hospital, ‘what remains of it’ is too vague a description to enable the court tg
enforce any trust in respect of it.* Likewise, where the subject matter is an undifferentiated
portion of a parcel of shares,” or of a deposit in a bank account.®® However, in Associated
Alloys Pty Ltd v ACN 001 452 106 Pty Ltd (in lig),*" the appellant, which sold steel, had the
benefit of a Romalpa clause that obliged, inter alia, the respondent purchaser of steel to hold
so much of the proceeds of its own manufacturing processes as related to the steel, on trust for
the seller. There was no uncertainty in the subject matter of a trust being part of the payments
made to the respondent by third parties, the trust arising as those payments were received by
the respondent.® Further, the fact that extensive analysis was required to determine the true
construction of the clause did not result in uncertainty.®

In a strongly criticised decision,” the English Court of Appeal held it was effective for
the owner of a parcel of 950 shares in a private company to declare a trust of 5% of those
shares without otherwise specifying those of the parcel of shares to which the trust attached
Following a careful and comprehensive review of Australian, English and North American
authorities, Campbell ] decided to follow that decision in a closely comparable case.”

Directions by a testator to a legatee ‘to consider my near relations™ ‘as [ should consider
them myself or to reward my old tenants and servants™ according to their deserts have by
held to be void for uncertainty as to the property to be bound by the trust. A direcricn o
request that a donee ‘make ample provisions’ for a third party created no trust in favoiis of the
latcer,” but a direction to receive a ‘reasonable income’ was sufficiently certain.%

82. Re Cozens [1913] 2 Ch 478.

83. Federal Commissioner of Taxation v Clarke (1927) 40 CLR 246.

84. Sprange v Barnard (1789) 2 Bro CC 585; 29 ER 320; Henderson v Cross (1861) 29 Beav 216; 54 ER 610;
Parnall v Parnall {1878) 9 Ch D 96; Rodger v Rodger (1893) 12 NZLR 392; Re Jacob (1897) 16 NZLR 5%
Re Dunstan [1918] 2 Ch 304; [1918-19] All ER Rep 694; Winter v Grady (1921) 21 SR (NSW) 686;
Re Ferguson [1957] VR 635.

85. Herdegen v Federal Commissioner of Taxation (1988) 84 ALR 271.

86. Re Appleby’s Estate (1930) 25 Tas LR 126.

§7. (2000) 202 CLR 588; 171 ALR 568.

88. See Chapter 6 ‘Express Trusts — Complete Constitution or Consideration’.

B89. See {2000) 202 CLR 588; 171 ALR 568 at [13]-[25], especially at [15], citing Upper Haenter County Distriet
Council v Australian Chilling and Freezing Co Lid (1968) 118 CLR 429 at 436-7; 41 ALJR 348 at 350—1.

90. D Hayron, ‘Uncertainty and Subject-Matter of Trusts’ (1994) 110 LOR 335; and see Re Harvard Securities Ltd
[1997] 2 BCLC 369 at 3815, ultimately holding that English and Australian law diverged in this respect.

91, Hunter v Mass [1994] 3 AILER 215; [1994] 1 WLR 452.

92. White v Shortall (2006) 68 NSWLR 650, appeal dismissed [2007] NSWCA 372, a result which is approved
by the Full Federal Court in Commissioner of Taxation v ElecNet (Aust) Pty Ltd [2015] FCAFC 178
at [81]-[84] and Lewin on Trusts, [3-007].

93. Sale v Moore (1827) 1 Sim 534; 57 ER 678.

94. Knight v Knight (1840) 3 Beav 148 at 177-8; 49 ER 58 at 69-70.

95. Winch v Brutton (1844) 14 Sim 379; 60 ER 404; Re Bond (1876) 4 Ch D 238. See, however, Broad v Bevan
(1823) 1 Russ 517n; 38 ER 198; Re Moore (1886) 54 LT 231.

96. Re Golay's Will Truses [1965] 2 All ER 660; [1963] 1 WLR 969.
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perty which is incapable of assignment, such as a contract involving personal skill

Ev.en pro
o confidence, may be held on trust.”?

Certainty as to the Object of the Trust

[5-2 5] The ohjects of a private trust must be identifiec].with sufficient certainty, failing which

he trust will be invalid.”® The requisite level of certainty depends on whgther.thc trustees
ol bliged to distribute to a class of beneficiaries (a fixed trust), or have a discretion to select
Eiigficiaries within a class to whom distributions are to be made (a discretionary trust),

[5-26] In the case of a fixed trust, Lhe pbject; must be defined with sufﬁcien’t prec?sion to
satisfy ‘list certainty’. That will occur if it is possible for tl;ge trustees, Or the court in .thelr §t§ad,
to identify all of the beneficiaries. In Kinsela v Caldwell,” the ngh.C.ou.rt said ‘it is SL1ff1§1ent
that the provisions of the trust ensure that upon that date the bene‘ﬁcmr}gs can b.e ascertained
with certainty’.'” Stronger statements, to the effect that compl.ete lden'FLf}catlon is not mcre.ly
cufficient but necessary, may be found in the authorities, reasoning that it is a breach of trust in
such a case merely to divide the fund up among those present.t®

Provided no perpetuity is involved, it is not necessary that the class be knr)Wn prior to thoe7
date of distributioz ic is sufficient that on that date they can be ascertained with certglqty.ll 2
Indeed, what is teguired is that the court be satisfied that ‘a complete list of the bleneﬁctanes
could probatly be compiled’.'” However, in West v Weston, confronted with evidence that
it was mote probable than not that there were unidentified members of a large class o’f
beneficiarics of a fixed trust in favour of ‘the issue living at my death of my four glrandparﬂ_enﬁs ,
Yorui.a ) proposed and applied a modification of the rule, namely, that ‘the rule will be satisfied
i wichin a reasonable time after the gift comes into effect, the court can be satisfied on the
\alance of probabilities that the substantial majority of the beneficiaries have been ascertained
and that no reasonable inquiries could be made which would improve the situation’.'® That
modification is inconsistent with the tenor of what the High Court said in Kinsela v Caldwell,
extracted above, which is to be taken as affirming the conventional test, racher than admitting
the possibility that some lesser test might also suffice.'

[5-27] Mere difficulty in ascertaining the identity of the members of the class does not render
the trust invalid; courts are accustomed to resolving such evidentiary difficulties.'™ However,
the position is different if there is conceptual uncertainty. Thus a trust for distribution in equal

97. Don King Inc v Warren [2000] Ch 291 at 320-1; [1998] 2 All ER 608 at 633—4; McGowan v Commissioner :zf
Stamp Duties [2002] 2 Qd R 499 at [14]; Barbados Trust Co Ltd v Bank of Zambia [2007] 1 Lloyd's Rep 495;
and see A Trukhranov (2007) 70 MLR 848; P Tumer [2008] CLJ 23.

98. See C Emery (1982) 98 LQR 551; P Creighton (2000) 22 SydLR 93.

99, (1975) 132 CLR 458 ar 461; 5 ALR 337 at 339.

100. Cf P Matthews (1984) 48 Conv 22 but see | Martin (1984) 48 Conv 304; D Hayton (1984) 48 Conw 307.

101. Re Gulbenkian's Sertlement Trusts [1970] AC 508 at 524; [1968] 3 All ER 785 at 792-3; McPhail v Doulton
[1971] AC 424 ar 453—4; [1970] 2 All ER 228 at 244; Re Beckbessinger [1993] 2 NZLR 362 at 369-70;
Commissioner of State Revenue v Viewbank Properties Pry Lid (2004) 55 ATR 501 at [20]-{21].

102, Kinsela v Caldwell (1975) 132 CLR 458 at 461; 5 ALR 337 ar 339; Legal Services Board v Gillespie-jones
(2013) 249 CLR 493; 300 ALR 430 at [117].

183. Re Saxone Shoe Co Lid’s Trust Deed [1962] 2 All ER 904 at 913; [1962] 1 WLR 943 at 955, not following
Re Eden [1957] 2 A1l ER 430; [1957] 1 WLR 788.

104. (1998) 44 NSWLR 657 at 664.

105. See P Creighron (2000) 22 SydLR 93 at 97-8; validity might still have been achieved on orthodox principles
had the evidence permitted a finding as to the maximum number of beneficiaries, thereby permitting a
partial distribution and paying the balance into court: see Re Gulbenkian’s Settlement Trusts [1970] AC 508
at 524; [1968] 3 All ER 785 at 793.

106. See, for example, Re Coxen [1948] Ch 747 ac 759-60; [1948] 2 All ER 492 at 501-2; Re Baden (No 2) [1973]
Ch 9 ar 29; [1972] 2 AILER 1304 at 1309.
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shares to ‘my old friends’ would be uncertain, in the absence of it being admissibly demﬂnstrated
that those words had a precisely defined meaning.!?

[5-28] In the case of a discretionary trust, the objects must be defined with sufficien
certainty to satisfy ‘criterion certainty’, and, perhaps, there may in addition be a ‘loose clagg
or ‘administrative workability’ requirement.'® In McPhail v Doulton, ' a majority of the Hoyg
of Lords discarded the former rule (list certainty) and held thar ‘the test for the validity of tryg
powets ought to be similar to that accepted by this House in Re Gulbenkian's Settlements for
[non-trust] powers, namely, that the trust is valid if it can be said with certainty that any given
individual is or is not a member of the class’. Thus it is not necessary to identify every mempe
of the class, and mere evidentiary difficulties in respect of some members do not prevent
validity, although conceptual certainty (which can be elusive) is required.’?

MePhail v Doulton provoked intense controversy at the time,"! and left open the questiop
of its applicability in Australia. It has now come to be regularly applied in Australia and
New Zealand,"? and should be taken to represent the law.

[5-29] In McPhail v Doulton, Lord Wilberforce also suggested that trust powers might haye
to satisfy an additional requirement: that they form a ‘loose class’.'* His Lordship envisaged s
case where ‘the meaning of the words used is clear’ (that is, criterion certainty exists) ‘but the
definition of beneficiaries is so hopelessly wide as not to form “anything like a class” so tha
the trust is administratively unworkable or ... one that cannot be executed’, suggesting that
a trust power in favour of ‘all the residents of Greater London’ might well fail on this ground,
Although his Lordship did not advance any reasons to justify this view, there is much to justify
it both on authority and in principle. As far as authority goes, trust powers in favour of anyone,
or anyone but the trustees, have always been held bad.!™* As far as principle is concerned,
unless there is some requirement of class certainty it is not easy to see how any person at all
would have sufficient locus standi to enforce the trust; if the chosen class were impossibly wide,
it would seem absurd that merely anyone could institute equity proceedings seeking to compel
the trustee to exercise the trust power. In Blausten v IRC,!' the English Court of Appeal, dealing
with a mere power, not a trust power, held that, in any event, class certainty did exist; and, of
the judges who heard that case, Buckley L] was of the view that Lord Wilberforce’s requiremi
of ‘class certainty’ applied equally to trust powers and to mere powers. This line of rezsonng

has been cogently attacked"¢ as importing into the requirements for the validitv o¢ mere

powers a test which properly belongs only to trust powets. Then, in Re Manisty’s Serilement, !
Templeman | (correctly, it is submitted) declined to follow the application by Puckley L] of
the requirement of class certainty to mere powers. That case concerned a sertlm=nt enablinga
trustee to appoint to a class of beneficiaries. It also provided for the exclusiin o certain persons
from that class and that the trustees were empowered at their absolute discrevion to declare that
any person, corporation or charity (other than a trustee or a member of the excluded class) be

107. Re Gulbenkian’s Settlement Trusts [1970] AC 508 at 524; [1968] 3 All ER 785 at 792; McPhail v Doulton
[1971] AC 424 ar 457; [1970] 2 AIl ER 228 at 247.

108. See [5-29].

109. [1971] AC 424;[1970] 2 AIl ER 228.

110. See Re Baden (No 2) [1973] Ch 9; [1972] 2 Al ER 1304.

111. Thus, for example, Crane {1970) 34 Conv 287 described it as ‘revolutionary’; see also the 6th edition of this
work at [252]-[257].

112, Horan v James [1982] 2 NSWLR 376; Herdegen v Federal Commissioner of Taxation (1988) 84 ALR 271
at 277; Re Beckbessinger [1993] 2 NZLR 362 at 369; McCracken v Attorney-General [1995] 1 VR 67 at 71,
Re Blyth [1997] 2 Qd R 567.

113. [1971] AC 424 at 457; [1970] 2 AIl ER 228 at 247.

114. See Neo v Neo (1875) LR 6 CP 381; In the Will of Bowrk [1907] VLR 171; Re Dwyer [1916] VLR 114
Re Chapman [1922] 1 Ch 287; Re Carville [1937] 4 All ER. 464; Re Hollole [1945] VLR 295; Re White [1963]
NZLR 788; Re Pugh’s Will Trusts [1967] 3 All ER 337, [1967] 1 WLR 1262.

115. [1972] Ch 256; [1972] 1 ALl ER 41.

116. By (among others) I Hardingham in {1972) 46 ALJ 293.

117. [1974] Ch 72; [1973] 2 AIl ER 1203.
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} , ) .
he class of beneficiaries. His Lordship pointed out that there was,)m th; fﬁ?ﬁ%
i it was ¢ f a mere power not a trust power) no au
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“ais both for uncertainty of intention an e R O

‘ iv ill retain it unferrered by any trust. us, w
e ire, i leaving it uncertain whether a trust
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Svaspin:znded, that the donee would distribute it as he thought would be :rkl)ost agrluc]?la e
testator’s wishes, it was held that the donee was entitled to the property absolutely.

! '

118. [1981] 3 All ER 786; [1982]I1E\I){U%8R5202.

119. [1970] AC 508; [1968] 3 Al . o ‘ " ) ]

120. % le!ihngham&(};?%)]@ ALJ 7. The requirement was applied in England in R fﬁ)gg]w(i_fi }“:;Lg.llmz Ezsizﬂgi
b Crmmyfcglm;il[l[llg%] R‘\/f-R] 24{:23:& ((J:f Q{Vizgugr{(shire’ was held invalid for
the benefit of ‘any or all or some of the inhabitants of the n : ‘
admin?sirlatge Llrrlliwoikabili[y. See also Re Harding [2008] Ch 235; [2007] 1 All ERJ{}? ’IE 1[]93]0) 54 Come 24

121. I Hardeastle, ‘Administrative Unworkability — A Reassessment of an Abiding Problem
ar 33.

122. Sale v Moore (1827) 1 Sim 534; 57 ER 678. o d ‘

123. Sl:ea;'u I\?I?l.ltms (18?)7) 5 ET] D 225. But see also Thomson v Shakespear (1860) 1 De GF & ] 399; 45 ER 413;

In the Will of Bourk [1907] VLR 171; Re Dwyer [1916] VLR 114.
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whether a direct conveyance without consideration and without the ex
gives rise to the presumption of a resulting trust.!®

In New South Wales, Queensland, Victoria, Western A
legislation provides that no use shall be held to
in a conveyance of land as to which no uses

limitation which may be made by way of use o
may be made by dire
these provisions

pression of 4 uge o

ustralia and the Northern Ten
result merely from the absence of Consider, h
or trusts are therein declared apg that ¢
perating under the Statute

ct conveyance without the intervention of uses.
prevent the implication of a resulting trust as well as a resulting yge. I g
been answered, somewhat controversially, in the affirmative.!% H

of Uses or the
' The question i whe

Voluntary Transfers of Personalty

[12-21] The position in re
was not discussed in Irons v
that a gift of personalty is ¢
evidenced by deed. Usually,
and transferee are both dea

gard to a voluntary transfer of personal
Smallpiece,'% which is the leading aut
omplete at common law if it is acco
of course, there is direct evidence of int

ty is uncertain, The Poing
hority for the prop_esmﬂa.“
mpanied by delivery o i)
ention but if the trangfq-m.;

» but there appears to be no real distinetion
in principle.

193. For a discussion on this controversy, see H G Hanbury, Modern Equiry, 3rd ed, pp 180-2.

194. See Conveyancing Act 1919 (NSW) s 44; Property Law Act 1974 (Qld) s 7; Property Law Act 1958
(Vic) s 19A; Property Law Act 1969 (WA) ss 38, 39; Law of Property Act (NT) s 6. The latter provision
is made by the Civil Law (Property) Act 2006 (ACT) s 223. The Stature of Uses itself has heen repealed
in its application to New South Wales, Queensland, Victoria and the Northern Territory by Imperial Acts

Application Act 1969 (NSW) s 8; Property Law Acr 1974 (Q1d) s 3; Imperial Acts Application Act 1980
(Vic) s 5; and Law of Property Act (NT) Sch 4.

195. Newcastle City Councilv Kern Land Pty Ltd (1997) 42 NSWILR 2

19,545 ac [15]-[27]; of Ryan v Hopkinson (1990) 14 Fam LR 151
Australia, 4th ed, pp 444-7.

196. (1819) 2 B & Ald 551; 106 ER 467.

197. (1875) LR 10 Ch App 343 at 345n.

198. Foawkes v Pascoe (1875) LR 10 Ch App 343 ar 34
199. (1922) 22 SR (NSW) 570; 39 WN (NSW) 194
200. (1819) 7 Price 646; 146 ER 1089.

201. (1885) 31 Ch D 282 at 287; [1881-5] Al ER Rep 702 ar 704.

73 at 280-1; Bhana v Bhana (2002) 10 BFB
ar 155, See generally D Ong, Trusts Lawin

8; [1874-80] All ER Rep 521 ar 524.
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Constructive Trusts [13-02]

to the desires and intentions of the constructive trustee. Furthet, a constructive trust
ut satisfaction of the requirements as to writing which statute imposes in respect
ress trusts, both testamentary and inter vivos.’ The constructive trust differs from the

of g)lcp or implied trust in that, although a resulting or implied trust also arises by operation
mjlua ‘fﬁi the case of presumed resulting trusts as distinct from automatic resulting trusts, the
o resume that a trust was actually intended and in the face of evidence to the contrary,
ﬁqmtzoiclude that the presumption has been rebutted. In the case of a constructive trust, the
'i:ﬁ;jry is not solely as to the actual or lpresumed intentions® of the parties, but as to whether,
according tO the principles of equity, it would be a fraud for the. party in question to deny
the trust. As Cardozo CJ put it, ‘When property has been acquired in such circumstances
der of the legal title may not in good conscience retain the beneficial interest,

that the hol ; . o
equity COnVerts him into a trustee’.® It has been said that the trust is constructive in the sense

that equity construes the circumstances by explaining or interpreting them; equity does not
onstruct the trust, rather it attaches legal consequences to the circumstances.® Morg@ver, the
constructive trust demands the staple ingredients of express anc[‘ resulting or implied trusts:
subject matter, trustee, beneficiary and personal obligation attaching to the trust property.”

Cenventional Categories of Constructive Trust

General

[13-02] The difficulty is in isolating or defining those circumstances in which equity will
treat it a: tnconscionable for a party to deny the trust. Up to a point, the difficulty is diminished
by che existence of well-recognised categories of cases in which a constructive trust arises.
1pese categories are not uniform in the sense that the incidents of the trusts involved vary; in
ne category the obligation is to account for a profit, in another to hand over specific assets,
in another to effect restitution for a loss. The categories may all reflect equity’s concern with
fraud, but they have distinct characteristics. They include the following:

(1) Cases (more fully discussed later in this chapter) in which a profit is made improperly by
a fiduciary, who may but need not be already a trustee under an express trust. The leading case
is Keech v Sandford.® The lease of a market was held in trust for an infant and before the lease
expired the lessor refused to renew to the infant. The trustee then took the renewal for himself,
but Lord King LC held that the trustee was trustee for the infant of the renewed lease and must
assign it to him and account for the profits received in the meantime; the trustee was ‘the only
person of all mankind who might not have the lease’.

(2) Cases in which the defendant halds the legal title to property on trust for the plaintiff
because it was acquired under a transaction liable to be set aside in equity, for example, for

3. See [7-02].

4. Intention does play a significant role, however, in relation to constructive trusts over property used in the
course of a relationship between cohabiting couples after that relationship is terminated: see [13-44]-[13-54].

5. Beatty v Guggenheim Exploration Co 122 NE 378 at 380 (1919), applied in Hospital Products Ltd v United
States Surgical Corp (1984) 156 CLR 41 at 108; 55 ALR 417 at 462-3; KAP Motors Pty Ltd v Commissioner
of Taxation (2008) 168 FCR 319; 246 ALR 395 at [41]-[42] (discussing receipt by dealer of money from
distributor on the footing it would apply the money in payment of a tax which dealer was obliged to pay).

6.  Scott and Fratcher, The Law of Trusts, 4th ed, Vol 5, §462.4, approved in Giumelli v Giumelli (1999) 196
CLR 101; 161 ALR 473 at [2]. See also | Edelman, ‘Two Fundamental Questions for the Law of Trusts’
(2013) 129 LR 66 at 76-86.

1. Muschinski v Dodds (1985) 160 CLR 583 at 613—14; 62 ALR 429 at 450-1. The preceding four sentences in
the text as they stood in the 6th edition were quoted with approval in Australian Broadcasting Commission
v Lenah Game Meats Pty Ltd (2001) 208 CLR 199; 185 ALR 1 at [297].

8. (1726) Sel Cas t King 61; 25 ER 223. See S M Cretney, ‘The Rationale of Keech v Sandford’ (1969) 33
Conw (NS) 161; D R Paling, ‘The Pleadings in Keech v Sandford’ (1972) 36 Conv (NS) 159; ] Getzler,
Rumford Market and the Genesis of Fiduciary Obligations’ in A Burrows and Lord Rodger of Earlsferry

(eds), Mapping the Law: Essays in Memory of Peter Birks, p 577.
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fraud, mistake, undue influence or as a catching bargain.? In the eyes m

the plaj .
. \ . i ’ : 5, dl]
retained an equitable interest in the subject asset which was transmissibl 3

Constructive Trusts

th T y W { t
i y is Ba nes v Ad/d . here Lord Selbome LC made a general statemen
ort 5 1

' oo . ood the loss to a trust
e and assigng ‘ : leac_]lrfg ?rllj the course of holding Sohcttgrs ncg ‘habcgei(tlz ﬁik‘; i e
estate, not a bare cause of action. 10 e 1‘mciﬁlfgceted by a sole trustee appointed against their adv
fate € Ancing. L

In general, where there is a contract for the sale of property by A to B made in breach of a fidyg; ;:cgssar‘)’ conveyancing ) ive trusts was put thus by Millett L], following in the

duty owed to A by B (or by C in whose breach B knowingly participated), pursuant to which the her method of anﬂlyslngwconstructlve

legal title to the property has been transferred from A to B, the transaction is in equity voidahle Anot oed-Thomas J:

at the instance of A, who may ( |

if necessary) obtain an order for rescission setting it aside, Up

footsteps of Ung

, , ity lawyers
. : i : : h ess <ions ‘constructive trust’ and ‘constructive trustee have befn u;eﬁ)gni?ouﬂ;i’ wwgere
and until A effectively avoids the transaction and (if necessary) obtains an order for TesCission . [T]he expressions Iy different situations. The first covers those cases alrea Vd it
B’s property rights as a result of the transaction remain unaffected. However if A does effectivel; 1o describe TWO entlreg ot expressly appointed as trustee, has assumed the ?tlea‘toand e
avoid the transaction and (if necessary) obtains an order for rescission, the parties will be treateq the defendant, thOU_g o hich was independent of and preceded the breach of trus
in equity as if the transaction had never been effected; in other words equity will treat B g i he by 2 Jawful transaction w
had held the property in trust for A, th ini

- g
where the trust obligation arises as
intiff. The second covers those cases bliga
e prl)?gxe unlawful transaction which is impeached by the plainti

jmpeache
direct consequernce

; . E ission of the
transaction. Where, for whatever reaso e tr: g
avoided and rescission is unavailable, i

i ] e such that it would
i i aw whenever the circumstances ar
i st arises by operation of law w 0 e el
[t mﬁ; the O\Ymt:r of property (usually but not I\ECESS.’JUH the }egal e1 131 s
e the property and deny the beneficial interest of another. thefin
P i He does not teceive the trus
i tee really is a trustee. He 4
er, the constructive trus ; - H el
e Case},zh Owivriéht but by a transaction by which both parties mtifan}c)l to L
i s o . . . -

e D'W h is not impugned by the plaintiff. His possession o td ep S s eda

e 'andk" N ¢ and confidence by means of which he obtained it, and his sub

irst-hy tle trust @
from the firsthy

.
ropriar € prope to hlS own use is a breach of that trust
e ] T v l 1 f I
app

20 . < ’] ] f 1.
ilnpet [ECtly TECOrded transaCtLOFls, and cases w hefe t]]e. L ‘e‘ leon a
d yk2 fOl' himselfprﬂpﬁrty Whic.h the plaintifftl‘usted hlm to |1uy T bot [}H] ties er
Uic ll e

s ap1es wou d = 3 O ucti
€'l u g g
P 1‘13 constr v
1 mCludC the Vend()l ler[ se C e § llle (8) agee ( 15 ctive
I i tive S aris g u dEl‘ utUEll 1 lS, and constructive t g
> ctive trusts 1 T I w I Vv rusts arising arte e
s, CO stru

ollapse of a joint venture.2 He continued:
L

A const
be unco able
his own beneficial interest i

t remains effective and no constructive trust can arj

It has been said that requiring rescission
grants a proprietary remedy (for example, a ¢
contract of loan as well as having the propr
earlier in this sub-paragraph are cases of pro

Se, 1

protects the rights of third parties before equiry
onstructive trust), and prevents recovery under the
ietary remedy.? Related to the instances discusseq
prietary estoppel, in which one remedy may be ghe
plaintiff over the defendant’s property.” These

pro[_)ef[

He instariced secret frusts,

(3) Cases in which equity gives effect to its principles of conversion and performance ang
to the maxim thar equity regards as done that which ought to be done; instances are provided
by agreements for value to assign future property for value, absolutely or by way of charge, i
by mutual wills, and by the telationship between vendor and purchaser under uncompleged
contracts for sale of land.*s Mutual wills and vendot-purchaser trusts are further described i

this chapter. A related instance is the trust of the purchase money held by a mortgagee who has
exercised a power of sale.!’

is implicated in a fraud. Equity
nd class of case is different. It arises when the defcnd‘alflft. ‘l.S mtllp e tbe o
]The Slecgjys given relief against fraud by making am,ilpeﬁon ilul iﬁ:{( gﬂfmmnatdv Fhii i e
o he is traditionally thoug .
i i : is traditionally :
: equity. In such a case he | oty disiiaecs
acmunmbl'evgltrl?steg and said to be ‘liable to account as construct:ff{ ;?St:i g n};ver ue e
aconstruc lgtee at all, even though he may be liable to account alsl if b eadver.s i ilstaer
R flt't;ur; ofa trust'ee, and if he receives the trust property a;f aI it 15C B e o
;heal;o?;lawful transaction which is impugned by ﬂ?e g-lamtfl r ﬂ—?e :: b2 D—lust o i
Y ) ‘ ive trustee’ are misleading, fo . =k
‘cons ive trust’ and ‘constructive tru . ' e
CO“{]Z{‘I{CUV?] proprictary remedy; they are ‘nothing more than a formula for eq
possibility of 2

A[] exa]:[lplt: (J[ tructive trusts 1 the SECOnd Clas re thOSE W}IEIC t}l(’.‘ eq Lllty 18 fasteIlEd
cons ct! ir 1 5 al
UPOI the trustee not l?eCause he 1llt€nded to |:>€:CO[[1€ t]l.e fldﬂ(:]ﬂ[y Oi [JICFI)EII:&I bu[ because ()i
T_hE ChaIaClEI O 1115 ealll S an n ﬁ[) [ fhlS intention to take []Ie [JIOF‘eI[y i()r ]:l1111561 .
d g d 1 O T
angu g refers to various ty[] es O Pers a]. \ab i p
IllB use ()f age re vV € On 1t 1L ()Se(] on a de € lda[ﬁ (){

(4) Cases in which, with or without receipt of trust property,

a third party instigaes
participates in a breach of trust or other tiduciary duty with the req

uisite degree of krewledge,

9. See Meagher, Gummow and Lehane’s Equity, Chs 12-16. And as to conveyances by iaistake, see Leuty
v Hillas (1858) 2 De GG & ] 110; 44 ER 929.

10.  Pomeroy, Equity Jurisprudence, Sth ed, Vol IV, [1 053]; Meagher, Gummow and Lehen- Couity, [4-165]-[4-180],

11 Greater Pacific Investments Pty Lid (in lig} v Australian National Industries Ltd (199¢) 39 NSWLR 143 at 153,
See also Daly v Sydney Stock Exchange Ltd (1986) 160 CLR 371 ar 387-90; 65 ALR 193 at 204-6; Lontho ple
v Fayed (No 2) [1991] 4 AT ER 961 ac 971-2; [1992] 1 WLR I at 11-12; cf Robins v Incentive Dynamics Pry
Led (in lig) (2003) 45 ACSR 244 at [74]-[79]. The need for an order for rescission would arise where a party
to the proceedings disputes the effectivencss of the avoidance or the interests of third parties are involved:
Hancock Family Memarial Foundation Ltd v Porteous (2000) 22 WAR 198 ar [197]. For similar reasoning in
relation to tracing, see Shalson v Russo [2005] Ch 281 ar [111]-[127]. See also Independent Trustee Services
Ltd v G P Noble Trustees Led [2013] Ch 91; [2012] 3 All ER 210. The law as stated in the Greater Pacific
Investments case was questioned bur not changed in Grimaldi v Chameleon Mining NL (No 2) (2012) 200
FCR 296; 287 ALR 22 at [254], [277]-[281). See further Australasian Annuities Pty Ltd v Rowley Super Fund
Pty Ltd (2(])15) 318 ALR 302 at [124]-129], [309]-{312]; Thomas v Arthyr Hughes Pty Ltd (2015) 107 ACSR
443 at [66]-[73).

12, Robins v Incentive Dynamics Pey Lid (in lig) (2003) 45 ACSR 244 at [82].

[3. See Meagher, Gummow and Lehane’s Equity, [12-055] and [L7-065]-[17-1301; Yaxley v Gorts [2000] Ch 162

at 176-7; [2000] 1 AILER 711 at 72 1-2; Banner Homes plc v Luff Developments Lid [2000] Ch 372 at 383-5;
[2000] 2 AIlER 117 at 125-7.

14, See [13-44]-[13-54].

15. Meagher, Gummow and Lehane's Equity, [6-190]-{6-415].

16.  Meagher, Gummow and Lehane's Equity, [6-050]-[6-055].

17. Charles v Jones (1887) 35 Ch D 544 ar 549-50; Lloyds Bank NZA Ltd v National Safery Council of Australia
Vfctorfhn Division (in lig) (1993) 115 ALR 93; Bofinger v Kingsway Group Ltd (2009) 239 CLR 269; 260 ALR
71 at [33].

— 33113401, T
251-2, discussed further at [13-33]-{ : wsimilar pointin
{g g:ul ?Z;JnLgnzﬁgﬁpﬁ ]%%419gﬂl<eraT @; Co (a firm) [29993]01 [1{\91};2]':.]]5{1 4{3/2‘?{ fg?gg.llalesréleaiﬁ ;1 é:;:zey P Pollanf
ek [1 ER 961 at 969-70; s & Hind (a firm) [2008
Lonrho plc v Fayed (No 2) [1991] 4 A _ ine Trustees Ltd v Wells & Hi fir
- 1086 at [60]-[64]; Jasmine ie itt Selangor United Rubber
& Pl B 355, ooar) 2 AL R [44]. The penesis of this idea seems to lie in Selangor o
Ch 194; [2007] 1 AlL ER 1142 at [39]-[44]. g 1095, 1097; [1968] 1 WLR 1555 at 1579, 1582.
| S 1968] 2 Al ER 1073 at ) L ' d Sumption JSC
Ftimns ot e sproned b il 1 ch g s nd by Lo o
fﬁ%ﬂﬁﬁ‘nﬁi o Cengial Burk of Nigeria [2014] AC 1189; [2014] 2 Al
-15]-7-36]. . 09.
%(f'. 1835;[;1} SF]in[cche 1]>lc v DB Thakerar & Co (a firm) [19991 1 AILER 400 at 4 e
22. See[13-52]. , for fudement in Selangor United Ru er Estates :
; i .Th 5 I's reasons for judgr e S of the
- comton 153)&{[’1136%3)111%0231 e 100, [1968] TWLR 1555 a 1582, An cxpostion of e
U %MSCE 1(1-11\] fhe expression ‘canstructive trust’ is given in Grimaldi v Chmmeleon
ambiguities
287 ALR 22 at [667]. "
24. é%%fncﬁ(%;i;}&%% 42 CLR 91 at 100; 35 ALR 204 at 207 per Dixon |
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the same kinds as would be imposed on an express trustee. The defendan
trustee’ in the sense that he is ‘liable to account as a trustee’. But since the
fact a trustee, Lord Millett has urged instead the formula ‘accountable in eq
Lord Millett’s second class are those liable under either limb of Barnes v Addy. 5 ],
viewed the first category as containing institutional constructive trusts and th
‘merely a remedial mechanism by which equity gave relief for fraud’.

distinction as being ‘between an institutional trust and a remedial fo
and a catch-phrase’.8

tis a ‘const
defendant

r'-l('-tive
. 125 S not i
uity’. Examples

ord Milleg

€ secong as
" He seemed tq see the

rmula — between 4 trust

Some forms of constructive trust do not create or recognise any proprietary interes, 29
where it is open to the court to impose a constructive trust of a kind which does, the c
first seek to decide whether there is an appropriate equitable remed
the trust.®® One reason, for example, for not imposing the trust m
gives the plaintiff over other creditors.!

Evey
ourt wil|

ay be the unfair Prioriy jy

Borderline Categories: Trustee de Son Tort

[13-03] There are borderline categories. The

first is that of the rrustee de son tort, In Marg
v Browne,* Smith L] said:

[W]hat constitutes a trustee de son tor? I appears to me if one,
having authority from a trustee, takes upon himsel
characteristic of the office of trustee, he may ther
of his own wrong — ie, a trustee de son tort, of,

not being a trustee and not
f to intermeddle with trust matters or to do acts
eby make himself what is called in law a trustee
as it is also termed, a constructive trustee.

It may be accurate to treat trusteeship de son tort as a species of constructive trust, but it is
a constructive trust of a special kind. In Life Association of Scotland v Siddall,** Turner L], in the
course of holding accountable as a trustee a woman who had taken it upon herself to sell the
trust property and receive the purchase money, held that her conduct was the ‘equivalent’ of g
written declaration of express trust. The result was that rules as to limitation of actions applied
to her as if she were an express, not a constructive, trustee.™ The alleged trustee may have acted
honestly; the alleged trustee may have believed that he or she was validly appointed an exXpl s
trustee, ignorant of a fatal defect therein,” and the breach of trust may have been a techyic
one. But the alleged trustee is liable by reason of the de facto assumption of office and can be
in no better position in respect of a breach than an express trustee would be.

25, Dubai Aluminivm Co Ltd v Salaam [2003] 2 AC 366; [2003] 1 All ER 97 at [157]-7142]. The expression
‘accountable in equity’ includes liability to pay equitable compensation and liability to account for profits:
Novoship (UK) Led v Mikhaylyuk [2015] QB 499 at [74]-84].

26. (1874) LR 9 Ch App 244 at 251-2. See Williams v Central Bank of Nigeria [2014] AC 1189; [2014] 2 Al ER
489 at [9); Hasler v Singtel Optus Pty Led (2014) 87 NSWLR 609 at [70].

27. Paragon Finance plc v DB Thakerar & Co (a firm) [1999] 1 All ER 400 ar 409,

28. Paragon Finance plc v DB Thakerar & Co (a firm} [1999] 1 All ER 400 ar 413.

29, Givmelli v Giumelli (1999) 196 CLR 101; 161 ALR 473 at [4].

30, Muschinski v Dodds (1985) 160 CLR 583 at 623; 62 ALR 429 at 458; Bathurst City Council v PWC Properties
Pty Ltd (1998) 195 CLR 566; 157 ALR 414 at [40]-143]; Giumelli v Giwmelli (1999) 196 CLR 101; 161 ALR
473 at [10] (constructive trust not imposed for reasons specific to the case: see [49]). See also Edmunds
v Pickering (No 4) (2000) 77 SASR 381 at [1891-[191]; Draper Official Trustee in Bankruptcy (2006) 156
FCR 53; 236 ALR 499 at [99], [105]; Farah Constructions Pty Ltd v Say-Dee Pey Ltd (2007) 230 CLR 89;
236 ALR 209 at |200]; John Alexander’s Clubs Pty Ltd v White City Tennis Club Ltd (2010) 241 CLR 1; 266
ALR 461 at [126]. Cf Secretary, Department of Social Security v Agnew (2000) 96 FCR 357 at [11]; Parsons
v MeBain (2001) 109 FCR 120 at [11]-[16]; In de Brackt v Powell (2007) 33 WAR 389 at [26].

31. Bathurst City Council v PWC Properties Py Ltd (1998) 195 CLR 566; 157 ALR 414 at [42]

32. [1896] 1 Ch 199 ar 209. See also James v Williams [2000] Ch 1; [1999] 3 All ER 309.

33. (1861)3De GF & ] 60at 72; 45 ER 800 at 805

34. See Meagher, Gummow and Lehane’s Equity,
Essays in Equity, 1985, p 169.

35. As in Pearce v Pearce (1856) 22 Beav 248; 52 ER 1103.

Ch 36; R P Austin, ‘Constructive Trusts’, in P D Finn (ed),
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y falling short of imp()sjng.

Constructive Trusts [13-06]

Jerline Categories: Recipients of Trust Property
e

; ies ave received trust
: ; oncerns third parties who have :
e second borderline EAlEgOry San st. While the
[13'04] ‘r—fl;uch circumstances that equity will hold them bound by tll'let“'izcd EsEmesa
R s are often called constructive trustees,’ they are OArE RIORELY ﬁe‘ nncg -
P part]:;m the beneficial interest under the primary trust Ilj?e"tl"sﬁfts E_Et(:iausett \f ‘i(ﬁ:?)e subjected
" : he f the legal title without notice. e third party will be
: bona fide purchaser o : i ition of a fresh trust as by the
atitle 28 ficial interest not so much by dint of the impositi . j
ior beneficial Interes {ofi legal and equitable titles.
o the prior bene he third party of the rules as to priority between lega
jon against the third pa V ! . : 1 Fhhe Ehrirel ik t5 Vo Bk
gperatio av b fficient basis for equity to compe )
ile these may be a su . ; ; : re trust then
i WhﬁeI:h what if the third party has dissipated it? The notion (l)f constructive tru
foe Pffgz bya’xsis not for proprietary relief but for personal accountability.
e
pron

Bor

Borderline Categories: Tracing

z aci ermit the
5] A third, and related, category concerns the rules as to tracing. Tfhey;ign e
[13-0 king of mi)jged funds and the identification of assets despite t'ranljmlegntﬁa by am;
o do so in aid of equitable rules as to priority by lengthen
e they apply, they do so in ai q : : £ e
- w'he[The eraI:icn’ship between the doctrine of constructive trust ancf1 the rcme'dsznd tracis i
(-)feqll{lltz-;clear Cin Cne view, tracing can only be used against persons who olccllp\, ke 8
i ositter (not limited to that of trustee) and constructive trusts app %{ }? prop trzctive
1 oL e : : .
o that the remedy of tracing and the institution of the cons
i i s iduciari d those claiming through them).
acqt oye coextensive and applicable only to ﬂduc1anei;b {an tloa§ cd e
B e instituti C ive but not limited in their z g
o i two institutions are coextensiv ; ;
e ' i lationship between tracing, a remedy
i : : s no necessary relationship .

1 aries. On vet another view, there is o ) i : e remedy
fh-'l-l( {]Mr;lay be eymployed against a range of persons in a variety of situations, aq? t?isfimtmn
“;‘I ::lgnstructive trusts which is not, on this approach, seen as a re;ged?r bt:ltt?;1 s;;eg ulztraha i
. isati i LS 1 in England tha :

This last characterisation of constructive trusts is commoner 1 g

Borderline Categories: Non-compliance with Formalities

ess trusts which fail
[13-06] A fourth borderline category concerns what appea_r kI:lolloe i;pf;ﬁi 511 g:sﬂ\:;h;giting
ly with formalities as to writing but which are nevertheless ol =
P 1d be fraudulent for the alleged trustee to set up the statute.” Secret trusts ma\].b ;
Fhat i e N rr ‘?0 In some cases, for example Bannister v Bannister, the trusts are describe
i Cdt‘E%O[.S]?;ut the better vi::w is that the removal of fraudulent reliance on the st'itute
i?efl?? Stg:: Cvtvl';f .m show an express trust as what was intended.” There are‘also carslf;? \Ze gr:o,
although there is no real doubt as to the placement of the borLclle}:lme,‘ftnés;; ir'li uct(z d finds ©
the wrong category. In Malsbury v Malsbury,* the plamtlff and his \]Zl tethe e
the purchase of a house by their son and daughter-in-law on tiaém; tha 5 bz P
and be raken care of by the younger couple. Needham ] held there

_3. Peffe
36, Karak Rubber Co Ltd v Burden (No 2) [1972}\}(}1’1‘?{1125? 12219(‘)4at 1234-5; [1972] 1 WLR 602 at 631-3; Peffer
1 i 5 1 at X ) . . ) .
b ;Rizgg [1(%78] 3 Agllg‘gﬁr;ﬁ %J%a][l;?g 576; 46 ER 1042; United States Surgical CFUT;ECALEUFSECI‘_%ﬁP;TF
' Pfo‘geu:ts I:Lfegfrgtinnal Pty Ltd [1983] 2 NSWLR 157 ar 247 (reversed on other grounds ( 2 ;
el i Fiction’, Lecture delivered on 10 August
The dial Constructive Trust — Fact or \mtmn , Le gt
1 %8;1 Ij;: iﬁ?%s?ﬁg:gt SR:rr»r';?:e;aandO;inances Law Association Conference, New Zealand. <https:/fwww
supl'emecburt.UK,fdocs/speech-140810.pdf>. See [13-10].
39. See [7-091-{7-13]. _ )
40.  Ottoway v Norman [1972] Ch 698; [1971] 3 ALl ER 1325.
' . ith « i : 2009
15 llll?:{jl]cxsi 2;\‘1}1\551_53% they appeared in the 7th edition were quoted with approval in Wade v Wade [ ]
WASC 188 at [84].
43. [1982] 1 NSWLR 226.
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to that effect enforceable under the above principles despite the lack of writin
did not specify what would happen if the son and daughter-in-law ceased to co
was held that the estranged couple held the legal title upon constructive trust for the

and the plaintiff (his wife had died) in shares proportionate to their respective contr‘ll?se'1 o
towards the purchase. A more precise analysis may have been that the contri e

butions ra
P 1 o M - a M ra
a presumption of resulting trust, rebutted for the period in respect of which the eXpress i
operated, but thereafter arising, e

g The trust
habi[. Bur it

Borderline Categories: Vendor-purchaser Trust before Completion

[13-07] The fifth borderline category contains the trust said variously to arise betweey

vendor and purchaser on or after exchange and on or before completion. There is

agreement that the treatment of the purchaser as having a beneficial interest in the Iandg gnF :
completlon depends upon the availability of specific performance against the vendor. [t ﬁore
that if under Crown lands legislation no transfer may be made without the cons;:nt Of b
requnsib[e Minister, then no beneficial interest in the purchaser arises before the cono thg
obtained.* There has been much debate as to the stage at which the beneficial interestsat')t .
The debate assumes that the mere availability of specific performance will not nece?smes

Constructive Trusts [13-08]

pted whether 2 vendor could be described as a trustee ‘within the meaning of the Trustee

dout‘ unless settlement had taken place and all that remained to be done was to transfer the
c
Outstgndiﬂg legal estate.

Finally, in Kern Corp Ltd v Walter Reid Trading Pty Ltd3* Deane ] said it was wrong to
characterise as that of a trustee the position of an unpaid vendor of land under an uncompleted

rract of sale, notwithstanding that pending payment of the purchase price the purchaser
COS an equitable interest in the land which reflects the extent to which equitable remedies are

a .
ayailable to Protect the contractual rights of the purchaser.

Nevertheless, for some purposes, equity does regard ‘tbe purchaser as having, before
completion, a beneficial interest in the property if spec.lﬁc pcrfgrmance would be avaﬂa‘ole{
against the vendor. Thus, the purchaser has an insurable incerest;’ the executors ofa dece:aset
yendor are hound to treat the proceeds of sale when rec;ewed as passing under the will zg

ersonalty not realty, although the legal citle had still been in the vendor at the time of death;”
and it may be that pending completion the vendor would not be entitled to create a mortgage
or charge otherwise than subject to the purchaser’s rights.*® An extreme F:xample is provided by
Lake v Bayliss.” There the vendor resold and conveyed the land to a third party who took fr-ee
from any interest therein of the plaintiff who was the purchaser under an uncompleted prior

suffice for specific performance is a remedy in the face of repudiation by the defendant b afrily contract. Howeves Valton ] treated the proceeds of sale received by the vendor on ;()mpletion
due date for completion.* The authorities were surveyed by Mason ] in Chang v The R e of the second sale.as representing trust property (the land), and held that ‘the.plamtlff bl
of Titles* in the following terms: ¢ T right to those wioneys in exchange for performance of the plaintiff’s obhgatlons. unde? Fhe
Lord Eldon considered that : ] . first contfat. Finally, it will be recalled that in Breskvar v Wall®® the High Coure, in deciding
% AR —— wh;th:rt:ﬁ:t;mse oL ex“?ﬁuﬁwn of the contract.”’ Plumer MR thought a disote hetween holders of unregistered interests as to priority, treated the interest of a
situation of a constructive trustee; hegirsezrnﬁ?: t\::mc : _pirfmrg‘ad th; venidor s not even in fhig puchaser under an uncompleted contract with the registered proprietor as an equitable interest
Co:Preyen s, it iy Hrn ot that the title is not éoodb]lc;r T}i S;i?lagfgf 1r}§enothé111_g hag D to waich the claim of the former registered proprietor to be restored to the register was, on thseg
Lord Hatherley said that the vendor becomes a trustee for the purchaser‘ihenuitﬁxe so?tfaﬂl' fcts, postponed. Reference should be made to a further analys»ls.of th.e problem elsewhere.
Comple_md, as by payment of the purchase money.* Jessel MR held that a trust sub modo arises 01: It concludes that using the language of trusts to describe the relam]nshlp between vendor and
execution of the contract but that the constructive trust comes into existence when ritle is e ¢ purchaser in the interval that separates contract and conveyance is out of favour. But 50 l(?ng as
%ut by che vendor or is accepted by the purchaser.® Sir George Jessel's view was accepted by the ) the limited and specific purposes served by calling a particular aspect of the relationship a ‘trust
ourt of Appeal in Rayner v Preston.” relationship are remembered, the nomenclature is not incorrect, though there are certainly
In Chang’s case, Jacobs ]** warned against the transposition into the law of vendor and disadvantages as well as advantages in its use. The disadvantages include confusion. The
purchaser of the law governing the rights and duties of trustees; where there wese ;1 Lht advantages include highlighting relevant similarities with express trusts. However, when the
outstanding on both sides the description of the vendor as trust‘ee tended to cm. éalgrh: contract of sale is made, it can be said that a trust has been created, because, subject to defences,
essentially contractual relationship which governed the rights and duties of the rarties b]acob ] any later purchaser will be bound by the first purchaset’s interest. thanlthe agreed time for
) : conveyance arises, the purchaser’s ‘trust’ becomes stronger as the vendor’s rights before that day
terminate. The payment of the full purchase price causes the purchaser’s ‘trust’ to strengthgn
4. McWilliam v McWilliams Wines Pey Led (1964) 114 CLR 656 ar 6601, further, because it increases the likelihood that a suit for a decree of specific perfqrmance ,w11l
22 Tu;“ngr v Bladin (1951) 82 CLR 463; Hasham v Zenab [1960] AC 316. succeed. At each of these stages the purchaser is a beneficiary under a ‘constructive frust for
' ;17)71: ) ]LB; Cljl{ 177at 184; 8 ALR 285 at 290-1. Cf Re Johnston (1906) 25 NZLR 564. See also Sonenco (No the purposes of exceptions created to the Statute of Frauds by such doctrines as the doctrine of
77) Py Lud v Siia (1989) 24 ECR 105 at 125,89 ALR 437 at 457; Road Austrli Pey Ll Commissionerof art performance
fd?')* .kb_mes (2001] 1 Qd R 327 at [14]-{22]; Nolan v Collie (2003) 7 VR 287 (discussing whether the trustee paIt . o |
gl’r’[ (l,bLR“}%dl gfzc(;{))lrligtrﬁ}c{tlve trust has a right of indemnity); Tanwar Enterprises Pty Lid v Cauchi (2003) [13-08] Further, as a matter of statutory constructior, in particular situations the interest of
contraces to bay sh 359 at [47}-(33]; Meagher, Gummow and Lehane’s Equity, [6-0501-[6-055]. As to a purchaser under an uncompleted contract may be treated as a property right. Examples are
% Tacts to buy shares, see R v Australian Broadcasting Tribunal; Ex parte Hardiman (1980) 144 CLR 13 at
e
i g : 2 : at 342. The vendor as trustee is under a dury 5 .
in its stare at the time of the contract, but was held not obliged to impozé zovlé:riaiiotf ;fiﬁ??iﬁ:iﬁ 53. (1987) 163 CLR 164 at 191; 71 ALR 417 at 434. See further Tanwar Enterprises Pty Ltd v Cauchi (209 3)
nearby land: Englewood Properties Pey Ltd v Patel [2005] 3 All BR 307; [2005] 1 WLR. 1961. Thar case also 217 CLR 315; 201 ALR 359 at [47], [53]; Englewood Properties Ltd v Patel [2005] .3 All ER 307; [2005] 1
i tha_lr BAEARILIE tm;gee‘s duties are the duty to keep the property in a proper state of cultivation and WLR 1961 at [401-[43]; Halloran v Minister Administering National Parks and Wildlife Act 1974 (2006) 229
lpresei‘va‘tum, to prevent removal_ of soil by a trespasser, not to abandon rubbish on the property and not to CLR 545; 224 ALR 79 at [72], [93].
; Jetla usiness sold with the premises to lapse: at [48]. 54. Rayner v Preston (1881) 18 Ch D L at 15.
47.  Paine v Meller (L801) 6 Ves 349; [1775-1802] All ER Rep 155; Broome v Monck (1805) 10 Ves 597 at 606; S5 Brown v Heffer (1967) 116 CLR 344; [1968] ALR 89; see also Fairweather o Fairweather (1944) 69 CLR 121
i [1803-13] Al ER Rep 631; (1805) 32 ER 976. ' at 154; [1944] ALR 190 ar 204-5.
:}}9. gﬁalllu Bright (1820) 1 Jac & W 494 at 501; 37 ER 456. 56. Shanahan v Fitzgerald [1982] 2 NSWLR 513 at 515.
b Samnlee D LR VLA 57. [1974) 2 All ER 1114; [1974] 1 WLR 1073.
1. ey Ec_i}uards (8T8} 2 Ch D4R, 58. (1971) 126 CLR 376; [1972] ALR 205; see Meagher, Gummow and Lehane's Equity, [4-240]-[4-265]. .
;1‘ L 1B 39. Meagher, Gummow and Lehane’s Equity, [6-050]-[6-055]. The substance of that analysis was applied in Golden
2 (1976) 137 CLR 177 at 189-90; 8 ALR 285 at 295. Mile Property Investments Pty Led (in liq) v Cudgegong Australia Pty Lid (2015) 319 ALR 131 at [104}-[105].
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provided by cases dealing with resumption of land® and stamp duty.® And O
Revenue Commissioners®? decided that, even concedi
the vendor retained after contract and up to conveya
conveyance to be treated as ‘a conveyance or transfer
duty legislation under consideration.

ng the doctrine as to construc
nce a sufficient beneficial inre

List not Closed

[13-09] Plainly, the list of constructive trusts is not closed. Slade | said 5o in te
v Dedham Vale Properties Ltd.5 The decision of Rath ] in Le Compte o Public Trusteett Provides 5
debatable addition. It was there held that as against the executors of the deceased donor there
Was no equity to resist the claim of the donee under a gift which otherwise would fail becauge
the subject property was not owned by the donor at the date of the purported gift. Ragh I
extended a line of United States cases®® holding that if the donor dies believing he or she has
made an effective gift to a donee who is the natural object of his or her bounty, his or her estate
is not permitted to profit by the circumstance thar the earlier purported gift was ineffectiye
even though the donor could not have been compelled in his or her lifetime to complete thé
gift. In the case before Rath J, the donee was not the natural object of the donor's bounty,
but his Honour held that ‘the doctrine of constructive trust’ was applicable. The use of the
constructive trust in matrimonial and other disputes between col

habitees, long championed
by Lord Denning, is a more celebrared example of an attempt to add to the categories of

constructive trust.® In Cunningham v Harrison,” Lord Denning MR took a further tack; it
was said that a plaintiff should hold on trust for his wife damages awarded to him for personal
injuries but calculated by reference to the care to be bestowed upon him by her. In Griffiths
v Kerkemeyer,” Stephen and Mason 1] held that such a trust did not exist in Australian law,
In contrast, the House of Lords preferred the views of Lord Denning so that the injured plaintiff
who recovers damages under this head would hold them on trust for the ‘voluntary carer'.®

The Court of Appeal of England and Wales has reasoned to the following effect. A transferee
of the legal title to property under a disposition made in breach of trust, or the successor in
title to that transferee, does not have the beneficial title to property, which remains held -2
the original trusts, unless either the transferee, or a successor in title, was a bona fide purchaser
for value without notice. The trustee acting in breach of trust can transfer the lega! title,

st in property in a bona fide purchaser for value without
notice: the trustee does not own that title and s not acting in a way which enables the trustee,
under the trust, to overreach the beneficiary’s equitable interest. Despite that inability, the
availability of a bona fide purchaser defence means that a transaction in fvaer of a bona fide
purchaser for value without notice is as effective as it would be if the trusiee could vest the
beneficial title in the purchaser. Thereafter the purchaser can deal with the asset free from any
prior claim of the beneficiaries.™ However, a person who at the time of receipt of trust property
is a bona fide purchaser for value withour notice of the beneficiaries’ equitable interests is not
immune from a claim by or on behalf of the beneficiaries once the transaction under which
notice had been given had been set aside or rescinded. The equitable title of the beneficiaries

TmSs in Engligh

60. McMahon v The Sydney Ciry Council (1940) 40 SR (NSW) 427; 57 WN (NSW) 142,

61. KLDE Pty Ltd v Commissioner of Stamp Duties (Qld) (1984) 155 CLR. 288; 56 ALR 337.

62, [1960] AC 206; [1959] 3 All ER 623; see Meagher, Gummow and Lehane's Equity, [7-145]-[7-195].

63. [1978] 1 AIl ER 382 ar 398; [1978] 1 WLR 93 at 110.

64. [1983] 2 NSWLR 109.

65. Described in Scott and Fratcher, The Law of Trusts, 4th ed, §466.2 as ‘divided’.

66. See [13-44]-[13-54].

67. [1973]1 QB 942; [1973] 3 All ER 464.

68. (1977) 139 CLR 161 at 177,193—4; 15 ALR 387 at 400, 413; Kars v Kars (1996) 187 CLR 354 at 371-2;
141 ALR 37 at 48-9;: CSR Ltd v Eddy (2005) 226 CLR 1;222 ALR 1 ar [43], [58].

69. Hunt v Severs [1994] 2 AC 350 at 363; [1994] 2 Al ER 385 at 394,

70, Independent Trustee Services Lid v G P Noble Trustees Ltd [2013] Ch 91;[2012] 3 Al ER 210 at [106].
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to subsist and is no longer capable of being defeatedl byhthz bofntahﬁgzrg:rrlc;i:ig
: l i again i e hands of the g
i ty were again in th
re than it would be if the proper :
E 1zllo‘brc'lch of trust.™ The language of constructive trusts was not usié, bt\]l:t 5?;:
b - i i § e tru
g Olﬁil;as lost the bona fide purchase defence might be described as a constructiv
erson W

pendmg reconveyance.
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Remedial Character of Constructive Trust

Remedial and Institutional Constructive Trusts Defined
em

There isconsiderable resistance in England to going beyond ‘inst[tut}o.nal cgns;tri}clg;le
3—[1,0‘]¥high arise by operation of law as from the jate Pf the c1r}currtu.n:aru:::l E;:Cl?f [:)r[l;ee :;uitablé
i i ', which are remedies ‘giving rise to an enfc . A
N tru'StS th retrospectively to the prejudice of third parties
obligation!df_ be ez(ifi? E)ft (t)}:zl’:}sgrgtlfyfﬁgf faap;gt, Engl?sh and Australian judges gave. spoke1;1 ?f
1{? 4 in;?tiucf{:\f: trust in terms suggesting that it is simply remeclljial iln Clhalra?tilfl N IStO 1; tﬁ:::ett g;
. i i - i racter. Particularly 1s this
" iS_abOUf VHUOUSCCI? Iflrsct)xcggzciug?a?\g;féﬁtl 3111; under an established relationship, as
. nOEI . m:;ixa s isolated, act which at once founds the duty and the breach. Thqs,
e ?L t O’(pjonnor] Beld that ‘where money has heen stolen it is trust money in
g F?j’}; T&Ti’ef and he cannot divest it of that character’.™ In Westf.leyftsche Landesbarﬂc
th'e hmi Svlz J Isfinm:on London Borough Council, Lord Browne-Wilkinson sal.d:. wh‘ertlh properts; t15
Gzro_zeﬂ_ \ f dhe uity imposes a constructive trust on the fraudulent .re(:lthe.nt. e prl{(le i v
Obra‘?:‘lr‘;{jléa:nd ?racgable in equity.”™ Likewise, in Rasmanis v Jurewitsch,™ it was held that
Is cer IV d

[1

71, Independent Trustee Services Ltd v G P Noble Trustees Ltd [2013] Ch 91; [2012] 3 AlL ER 210 ac [60], [98],
il ‘ sli Borough Council [1996] AC 669 at 714-15; [1996]
72, Westdeutsche La”(;i;;b?iE;{ggzﬁiézllfumsigiﬁgf% Zﬂéo: Donal&im Lagkin Sf Jenrette Inc [1‘99()’] 11%4],3- 319919?'
Ao 198913 ATIER 1 . 56..8, Re Golleorp Exchange Lid (i recevershi) (19951 1 ACT#at 1051994
E “8%6 £826-T: Re Po-lly Peck International ple (in admin) (No 2) [1998] 3 All Ele_o Hazﬁ [ Pﬂzdum‘
éA)!u F}:‘EJ{DedhE;m Vale i’mperries Lid [1978] 1 All ER 382 at 398; [1978] 1 Wl;l;f.?j at ; Hospita
13- L;E’JSUnired States Surgical Corp (1984) 156 CLR Afl at 124; 55 ALR 41@97 gt : .Ltd T TR
0) 12 CLR 105 at 110; 17 ALR 541 at 543; Creak v James Moore . cnf)ls ?C e
74, (1910) 542- Speddine v Sl)edding (1913) 30 WN (NSW) 81; Austmlzanj ot o_:p6v5715' Al
NWIR 564 o 5801 Yok o, & fon) 4 Kool Lod (1991] 2 AC 548 at 563-6, 572, 19911 4 Al
512 at 522 527—,8' Zobory v Federal Commissioner of Taxagon (1995) 64 FC 2 %‘LR’199- ey
q b’- /1\ i Bm;zdcasting Commission v Lenah Game Mears Pry Led (2001) e ;51 NS\%VLR &
1 48["9145[?’:81]' Robb Evans of Robb Evans & Associates v European Bank Led (2 _4)C i L
iy P y L(r)d v Belle (2009) 76 NSWLR 230 at [93]; Toksoz v Westpac Banking (K%ﬁazgnt ]
(L1t Hep,e.ﬂf’]t}[l 1]; Grimaldi v Chameleon Mining NL (No 2) (2012) 200 FCR 296; 287 = [1451]. Fism;
Tonn's Gt (2012) 43 WAR 372 m [20]: St Tt v Lowe (2014) 59 NSWLR 317 at [L41H145] st
IﬁTiT}O . sz{“;l ( ion and Community Club Ltd [2016) NSWCA 81 at [36]-[39]. Usually rcm tY‘II’t[10996r]l 1
. RW\‘—’T‘W oramive Westdeutsche Landesbank Girozentrale v Islington London Borough ouncil HoRl A
669, 367('1{_‘6?{;;;2]‘/; Al ER 961 at 998. But it has been argued that it should be szern 'Bx[hl 'ialr]es[ul fgigh ha;-
gﬁiba%mm, of Robb Evans & Associates v European Bank Lid (2004) 61 NS\)VLRd Zhasihe ! supﬁosedly
bo id thar there is a difficulty in identifying a crust of any kind, on the grmil_ln‘ el s
e ;itle in what is stolen: Shalson v Russo [2005] Ch 281 at [110]. Butt 1e T_“Ileb Losb[Z()lﬁ][EQSWCA
?Cq%l:‘e:l:ga ahle of being held on trust: Fistar v Riverwood Legion and Commum{%/}(; u ] éea[ed S
BElg? E%y] Ip Wambo Coal Pry Ltd v Ariff (2007) 63 ACSR 4219 at [40]{42], ite s et
{lt ey as insritutional, and reached the same conclusion in }-elar_1(:)§ to [:lxroperty}[ac.qLé} mzw -
St}c-; en P}lloperty : complete fa-l'[ure of consideration. The latter step is cr}t1c1sed_ in Mqu eT,I ( u;ln ok
‘J‘j here ’t ETC 2}?5|(14—01(I))] The trust of stolen property was also characterised as mstltu;x;y;]a Fglr r_h?im ey
e T e e
iy ibility provisions of the Torrens legislation 2 8 g
?L%l\‘i/l)r;c{?rfle?ﬁ?iggtg of the true owner, see Sze Tu v Lowe (2014) 89 NSWLR 317 at [215]ff.

5. [1996] AC 669 at 716; [1996] 2 All ER 961 ar 998. This wa]s f[(iggi&:e[%gﬁrmstmng DLW GmbH v Winnington
' - h 156; 11 ER 425 at [127}-[129), [275].
6 ﬁg}:};;l?oldg{[%lig\]xgk;é?6")(%2\(;/1]%] (3 Pf‘l) (NSW )3154. See also Scott and Fratcher, The Law of Trusts, 4th

ed, Vol 5, §493.2; Palmer, The Law of Restitution, [20.13].
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the interest by survivorship otherwise taken by one joint tenant on murdering the other wag
equity held on trust for the estate of the victim. Further, the objective of a CONSEIUCTive fryg
often remedial in that it seeks to bring to an end a situation where the defendant Uncons;(;ionab]]s
refused to hand over property or effect restitution for some equitable delinquency, rather
institutional by being concerned with the investment and administration of property held,
a time that may be bounded only by the perpetuity period, on behalf of beneficiaries p‘”ﬁ'-'lant
to an express trust. In England, the constructive trust has been seen as something which can
be imposed ‘de novo as a foundation for the grant of equitable relief by way of account g
otherwise’.” Finally, in some instances the term ‘constructive trust’ is used in respect of persong
whose liability is purely personal and not proprietary in character. For example, as noted i,
[13-02], a defendant who instigates, or participates, with the requisite degree of knowledge iy a.
breach by trustees of an express trust has long been treated as personally liable as a constructiye
trustee for the loss of the trust estate, although the defendant has received no trust property and
made no profit personally to which a trust might attach.

Are there Remedial Constructive Trusts?

[13-11] But it does not follow that a constructive trust is necessarily ‘remedial’ in the
sense that it first has existence and effect only upon the court making its decree. Even in
the United States, where the term ‘constructive trust’ is more loosely used than has been the
case in England and Australia, the better view is thar the decree recognises and enforces the
trust, but does not create it; the trust arises immediately the circumstances exist in respect of
which equity would construe a trust.™ Thus, in Rasmanis v Jurewitsch, the court did not suggest
that in the interim before the decree there was in the murderer a beneficial estate as to the
whole of the property, and O’Connor | in Black v Freedman meant that the thief became g
trustee forthwith. These authorities are consistent with the proposition that there does not
need to have been a curial declaration or order before equity will recognise the prior existence
of a constructive trust. That this is so, and thar the trust artaches upon the acquisition of
the relevant property, has now been affirmed by the Privy Council in Attorney-General m
Hong Kong v Reid.” Nevertheless, in Muschinski v Dodds,® Deane ], with whom Mason ] agiecd,

said that the constructive trust was ‘predominantly remedial’ and an ‘in personam r=medy
attaching to property’ and continued:

In particular, where competing common law or equitable claims are or may be itvolved a
declaration of constructive trust by way of remedy can properly be so framed that rhe co nsequences

of its imposition are operative only from the date of judgment or formal court ¢ des o from some
other specified date.

Such a declaration, speaking of ownership at the date of judgment, appears to have been
made in Baumgartmer v Baumgartner.®! It should be noted that both of these cases arose out
of a series of dealings between the parties over a period of time and, unlike Reid’s case, were
outside any recognised category of fiduciary relationship such as trust or agency. The ‘remedy’

of constructive trust was a regime imposed to disentangle the property of the parties when theit
relationship had ended.

The imposition of a ‘remedial’ constructive trust with effect from a specified time may haye
adverse effects for the legitimate claims and interests of third parties who have dealt with
the parties during the currency of their relationships, but who are not joined and who have
lacked notice of the litigation. In Re Osborn,®? Pincus | declared the transfer of certain property

17. Metall und Rohstoff AG v Donaldson Lufkin & Jenrette Inc [1990] 1 (B 391 ar 479; [1989] 3 AIL ER 14 at 57
78.  Scott and Fratcher, The Law of Trusts, 4th ed, Vol 5, §462.4.

79. [1994) T AC 324 at 331; [1994] | AILER 1 ar 4-5.
80. (1985) 160 CLR 583 at 615; 62 ALR 429 at 451.
81. (1987) 164 CLR 137; 76 ALR 75.

82. (1989) 25 FCR 547 at 553-4; 91 ALR 135 at 142.
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R 120; 192 ALR 772. . —
) 1?19 FLSR llz%xlczin o Led (1986) 160 CLR 371 at 379; 65 ALR 193 at 198; RE’]"SCeI;hHLQSg{) 30(1)71;1{%11
Y ﬂé()él:'\m;?:ﬁ at 555g' 76 ALR 485 at 505; Re Australian Eilzabet_han Theatre TusA ‘ tMaﬁa e
(199187) '1067 10; 102 PE\lLR 6é1 at 698-700; Australion Securities Commission in’gb(i?ﬂlgzckbfimmaﬁoial o
?\I . P—t ird (1994) 49 FCR 334 at 358-9; 121 ALR 626 at 649—5{_0; (?7_0[?0?21 R
('Umtl;eieli) (l?\lin 2) [1998] 3 AILER 812 at 823-6, 831; Sorna Pt}!l Lid v Fsmtcu 1
/-‘!\n ] tbzlkley ‘Proprietary Claims and Their Priority in Insolvency (}1 %9056)- ;482&7 ;
85, B Goldeonp Exchange Lid [1995] L AC T ar 103-5; [1994] 2 AIER 800 ot 8260 @
Dy Sudoey Stock Exchange Lid (1986) 160 CLR 371 at 379; 65 ALR 193 at 198; iy
b ?ﬁb:} S% - 1991) 30 FCR 491 at 508; 102 ALR 681 at 698; Giumelli v Giremelli (19 :
eatre Trus 3 .
ol S . 65 ALR 193 at 204-6; Lonrho plc v Fayed
o CLR 371 at 387-90; 6 ! : ‘
4 ?Na!y ;)3{31%;11}\] Sﬁ‘ft(ﬁl;l%ﬁhgglgea%g]‘(ll—g;ﬂ)l égg] 1 WILR 1 at 11-12; Hancock Family Memorial Foundation Ltd
0 ]
R 198 at [178]-1192], [206]. . o 1
88 Ei?r:ffsﬁspgczgospa)uizlefﬁ990] ZaA[C 663 at 698; [1990] 1 All ER 652 at 665; Re Ciro Citterio Menswear ple
l (in admi-n) [2002] 2 AILER 717; [2002] 1 WLR 2217 at [?_}%*}}rg]at s
89. Thomer v Major [2009] 3 ALl ER 945 at 955; [2009] 1 WLR 77 _ '976] Ch 179: [1975] 3 All ER 865.
Qi e D (o LRI ?ng%]vaﬂ?éﬁs%cor Eio?ggl}% Basham (decd) [1987] 1 AILER 405
91. Gisst issing [1971] AC 886 at 905; [1 ; |
1 il:i%% qulgésg]mlg&/l_% 11498 at 1503; Gillett v Holt [2001) Ch 210; [2000] 2 Al ER 289
92. See [13-54].
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The position may be summed up as foll
v Islington London Borough Council % 1ord Bro
most part only recognised an institutional ¢
constructive trust should he adopted wasa m
of the United Kingdom said in FHR Eurape
courts recognise the remedial constructive

the existence of or recognised only limited scope in remedial constructive trusts. S The Ea
cases see the institutional constructive trust ag arising automatically ar the mo
wrong. They see the remedial constructive trust as discretionary and
of the court’s order with retroactive effect,

ows. In Westdeutsche Landesbanj, Giroyeney
wne-Wilkinson said that English [ay, has el
onstructive trust’ and thar whether the'rem
atter for the future. In contrast, the SUPreme :
an Ventures LLP o Mankarious® that ‘the

Aug
trust’. Certainly English judges have ofte[jE .

: ment of
imposed only g¢ the

In Australia, some constructive trusts hay

applied as the last resort. A plainciff seeking a remedial constructive trust m

the possibility that there is some other effective remedy which is non-proprietary —
which does not attach to specific assets.” Thus in that sense, in Australia CONSITUCE iy e
are discretionary and exceptional. It does not necessarily follow from the fact that
used only as an exceptional last tesort that it does not or should not exige. 7

earlier, O’Connor J said: ‘where mon
and he cannot divest it of that characrer’ %

former’s interest arising by way of survivorship was held j
As also stated earlier, in neither cage

ter only argse
when the court’s order was made. In Muschinski ¢ Dodds,™ Degne ] said (Mason ] concutring)
that ‘there does not need to have been a curia] declaration or order before equity will recognjge
the prior existence of 4 constructive trust’. Bur Deane J then said- “Where competing commen

law or equitable claims are or may be involved a declaration of constructive trust by wa )
remedy can properly be so framed that the con

93, [1996] AC 669 ar 714; [1996] 2 All ER 961 at 997,
94, [2014] 4 AILER 79 ac [45]

For example, Re Sharpe [1980] 1 All ER 198 ar 203; [1980] 1 WIR 219 ar 225: %48l und Rohstoff AG
v Donaldson Luflan & Jenrette Inc [1990] 1 QB 397 ar 479;11989] 3 All ER 14 ar¢7, Halifax Building Society
v Thomas [1996) Ch 217 at 229; 199514 AIlER 673 at 682; Re Polly Peck Intemarionaiplc (in admin) (No 2)
[1998] 3 All ER 812 at 823; Sinclair Investments (UK) Ltd Versailles Trade Finance plc [2012] Ch 453;
[2011] 4 All ER 335 at [37). For arguments in favour of thar position, see Lord Neuberger, ‘Remedial
Constructive Truse — Fact or Fiction’, Lecture delivered on 10 August 2014 to the Banking Services and
Finance Law Associarion Conference, New Zea land: <htrps:/fwww.supremecourt.UK,"doc\s/speech—1408]0.
pdf>. See also M Bryan, “What Exactly is a Remedia] Constructive Trust? in ] McKenna and H Jeffeoat
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96. Daly v Sydney Stock Exchange Led (1986) 160 CLR 371 at 3 79;65 ALR 193 ar 198; Re Australian Elizabethan
Theatre Trust (1991) 30 FCR 491 ac 507-10; 102 ALR 681 at 698-700; Bathyrst City Council v PWC
Properties Pry Ltd (1998) 195 CLR 566; 157 ALR 414 at [40)-[43]; Givmelli v Giymell; (1999) 196 CLR 101;
161 ALR 473 at [10], [49]-[50]; Katingal Py Lid v Amor (1999) 162 ALR 287; Farah Constructions Pty Lid
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personal interests conflicted with that duty. The two employees conducted their

Compet;
business principally through a company called ‘Mallory Trading’. The judge held thgt ;E
telief available was not limited to an account of the profits which the employees had mad:

It extended to a constructive trust over the successful business which the e

up as a result of their breaches. This approach was taken by Kearney ] on tw
the first thus:"3

mployees hag 3o
o grounds, He Put

Every opportunity which Mallory Trading has received is directly traceable to Tesources angd
benefits provided by TECO, even to the extent of time and efforts expended by Anderson and
Toy for which TECO was paying, Every advance made by Mallory Trading was also due to the
advantages of the tangible and intangible resources and facilities provided from TECO. In tryg,
the business of Mallory Trading was carved out of the business of TECO, and thus ought to bé
treated as being ... held on trust for TECO.

He also based the constructive trust on a second theory:!!4

The substance and worth of Mallory Trading were rooted in
sustained in fraud of TECO. For Mallory Trading to maintain that it is beneficially entitled to the
produce of such deceit, so as to deny TECO any benefit therein, would, in my opinion, constitute
fraud calling for the imposition of a constructive trust in favour of TECO.

The defendant argued that Kearney J should grant only one remedy — an account of profits
limited to profits made on orders to Mallory Trading from customers who once were TECO
customers. He referred to a discussion by Upjohn Jin Re Jarvis (dec’d)." In that case, counse]
for the defendant submitted to Upjohn J that the remedy should be limited to the benefits
actually flowing to the defendant executrix-trustee of a tobacconist business which she had
run for her own benefit, not that of the beneficiaries. Counsel for the plaintiff submited
that it would be impossible to separate those benefits out, and the defendant should be made
accountable for the whole business. Subject to a laches point, Upjohn ] accepted the latter
argument because the success of the tobacconist business depended much more on its origing
in the business bequeathed than on the independent activity of the defendant. That latter
approach was adopted by Kearney ] as well. He favoured granting a constructive trust over

the defendant’s business, and granting an equitable lien over the shares of companies whici,
carried it on.

fraud and were nourished and

The reasoning of Upjohn J in Re Jarvis and Kearne
seem compatible with the notion of an institurion
Instead it rests on a close examination of the parti

e in some sense discretionary, or ar least matters of judgment. In particuary Re Jarvis casts
doubt on whether constructive trusts in England are in truth institutional ey In the Hospital
Products case, Mason ] approved Upjohn J's reasoning. He said:!!6

[n Inre Jarvis, Upjohn ] observed, correctly in my opinion,
approach is universally to he preferred to the other, for ea
the form of inquiry which ought to be directed must vary a
case the form of inquiry to be directed is that which will r

eflect as accurately as possible the true
measure of the profit or benefit obtained by the fiduciary in breach of his duty.

y ] in the Timber Engineering case:does not
al constructive trust arising automatically,
cular circumstances and on marters which

that it is not possible to say that one
ch case depends on its own facts and
ccording to the circumstances. In each

The Hospital Products case illustrates how the remedy varies depending on the nature of the
duty broken, the extent of the breach and the need to achieve justice and avoid injustice in
the particular circumstances. It also illustrates how different minds can react to identical facts,
The case concerned the misconduct of an American distributor who was appointed Australian
distributor of an American principal’s products. The American principal claimed a declaration
that the distributor’s assets were held on constructive trust. The trial judge, McLelland J, found

113, [1980] 2 NSWLR. 488 at 496 (17).

114. [1980] 2 NSWLR 488 ar 497 (17).

115, [1958] 2 Al ER 336 at 340—1; [1958] 1 WLR 815 ac 820.

U8. Hespital Products Ltd v United States Surgical Corp (1984) 156 CLR 41 ar 110; 55 ALR 417 at 464.
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Introduction

[20-01] The general nature of the powers has already been considered.! It is now the time
to consider various particular powers of trustees, always bearing in mind, in telation to the
exercise of any such particular power, the general principles previously discussed. Trustees
the execution of their trusts, have a]] the powers which are conferred upon them:

(a) by the trust instrument;
(b) by statute; and
(¢} by the court.

, in

The powers which may be conferred by the court
exercise of its statutory jurisdiction have already been
of sale and lease may also be conferred on trustees of settled estates under the Convever.ing
and Law of Property Act 1898, but the jurisdiction under that Act in the cases whiece there

» may now be regarded as obsolete in view of the widcr powers

uld be remembered that the Conveyancing

s still the governing Act where there are legal estates settled
UpOI Persons in succession. Corresponding legislation in Victoria and Sotth Australia is
found in the Settled Land Act 1958 (Vic) and the Settled Estates Act 1280 (SA). Such legal
settled estates are not within the scope of this book. In Queensland and Western Australia, the

settled land legislation has been repealed by their respective Trustee Acts and settled estates
must now be dealt with under those statutes.’

Before dealing with the particular powers of trustees,
previous doubts as to the vesting in the surviving trustees o
by a trust instrument on 4 number of co-trustees have been removed in all jurisdictions by
express provision that where a power (or trust) is given to or vested in, two or more trustees

jointly, then, unless the contrary is expressed in the instrument, if any, creating the power

(or trust), the same may be exercised or performed by the survivor or survivors of them for
the time being.

under its inherent jurisdiction and ia
dealt with.? In New South Wales, e, rs

it is convenient to recall that
r trustee of the powers conferred

e
See Chapter 16.

See Chapter 17.
Qld s 6; WA ss 30 and 109.
NSW s 57(1); ACT s 57(1); Qld s 16(1); Vi s 22(1)

S B

P SA 5 32(1); WA s 45(1); Tas s 25(1); NT s 23(1).
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Powers in Relation to the Trust Property

power of Sale
authority expressly

P A trustee has no power to sell the trust property exceﬁt L.mdeE Saonme Statmg ey
[20'02]. 1 t;r;ferred by the trust instrument or undeF the autl orltybo som mperty, orunder
geimlicd z %e court. The primary duty of the trustee is to preserve the P

rder of : Py
Ehet{})le benefit of the beneficiaries.
or

- iy sal'e is not always necessary that the duty or power of sale S}é(.mld\bef e;(;};i;:séz
> HOW@VEB 1tt15 Elent It frequently happens that the nature of the 1spo.~;1tf10€he nade
o the st 1r}5 rlur eitiler together with or independently of .the naft!.lredo. e gt
e bfltet 10[11’ lication of a power of sale. Where there. is cnkr;tdmet lelfl o
g fESU1_[ ary rso;r)lal estate settled upon persons in succession, the tnﬁ e ,h fess 2
E O'f Ezillglj:‘;g;erwise appears from the will, has an imphe(ii [;{)“':rel:; ;)t sgl g s;:oc epeds of
o i is curities, and to :
(t:}?s[[jerzﬂﬁal eStﬁ}f s dfﬁiﬁ 'L?ct)}ie(:: 23?:itanHaol:j??Janzfdsfganmou;h.“ 1t is otherwise, of course, if
authOTlSﬁdaSiEU; f{li‘subject of a specific gift. o t
SN i ining whether a trust to ‘divide” or to ‘distribute’ the trus{l plrg?pil;asé
S & M d!:t?mlﬁe gu ose of such division or distribution. It has Ibee?n. 1@ : tr :
s D .Sell - Oki ' ins;t)n?nent to divide the trust property among 1ndw‘1t ua Si\c:ide
1, duecqonl::n't el a power to sell for convenience of division. A m}l:t to e
s no, of (lit T élmftz Grant® to confer an implied power of sale, buF in tdatl cdastC; e
r eStatfe gasplzgl)erl; ar:?i the number of shares into which it was anlzg d{‘}iﬁi ,t hz | o the
bt 6 & e type of case. ’ )
?ni;]ﬁwtimn hata s im‘e‘n ded I\fOTST;}i?a;Sdttfj?\Tde ;]tp‘imo 20 aliquot. shares for his
directed his execurors to get h1§ property toget e s Thiswas bl i gl poer
andchildren’ with a furcher direction to mvgst 1h alill '15 Ay AL
ErfSBl& b e Wasiguﬁgesmireittioi togdisrribute always confers a power .of. s.ale
I e A et ; ecific reference in the will to division
the facts of that case, as there was a sp ’ e e
alft%logiiégs?zien though the word ‘sale” was not merll)tlong:d, ]\E[}ZEB(::;{SCI R ey ot o
1 : : . ,
:PP%‘JBHOH D PFmClphe'dIln 3 Sgbseccé;ft? Eg ?ﬁiérigie does always confer a power of sale.
Australia seems to have assumed that a dire

A ower (f ale, LL seems, ma e 1m € espect [} al estate by a W w ry
p o § ] 3 S ) V [3 1n resp S p() €I va

impliesa L.C

i 12
investments.

Statutory power of sale ' .
N:\: ;0?151?1 Wales and the Australian Capital Territory

:(4 A th (8] nIers v O OW! yal ustees in ati S 1&3
l” 10N 1 {5 Tustees 1 elation to sa ]
()l]g g" ati B darous po 15 n
h the le Lb].a 1 con ‘ l ;
HIld C ﬂff: § a power to pOSt})Dne Sale,l ]‘ (l()[,“S not C()nfer any geIIEIal poowr'ﬁt Ofoaa.le‘. Up.( Tl
[‘]k el & wWe iS‘ae) 1ei WITL VISLOIL:
. OWeVer, 11’1 one instanc t dO S COnfel' a po O y Q gp
frustees. 3

W, b 873 8 Exch 175: R ad o an d()n{l ld 89 ChD
ty S i (l s )LR X4 1 3 e Head's Trustees d Mac (1 O)
ant v sta (1SS C 45 310

S -02]-119-141. : ; GG
8802)k7 \I]DCS 137(;1-38245375&;;3}%? 68 ]E]:I( 197; Re Wintle [1896] 2 Ch 711; Re Mclnnes [1925] VLI
ornick v Pearce ;

; 31 WN (NSW) 103. . . 0 05 e, i
E}g}}g; %ﬂ?ﬁie(l:%w%éz%g 3’195; Re(Be'rmett (1912) 12 SR (NSW) 695; 29 WN (NSW)

i ! 264.
Settlement [1960] VR 532; note 34 ALJ 150; Re Tyrie {dec'd) [1970] VR 264

S —694 at 59,969-70.
%(1) 5113132 éi E%FR{ g?é See also Stokes v Churchill [1994] NSW ConvR 955-694 at 59,96

12, Re Pract’s Will Trusts [1943] Ch 326; [1943] 2 All ER 375.
13, Section 27B.
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is acqui resumption (under the Land Acquisition
38. (1) Where a trustee is authorised by the instrument, if any, creatin . the same Act, 8 157A, where land is dcqlcl,ltli—?ikact b ]forismg it S
pay ot apply capital money for any purpose or in any manner, the trustee sha]] have ang o fl, - Compensation) Act 1991, or ami B A esonyarine ar bl
deemed always to have had power to raise the money required by sale, conversion CaI]1 Sh.all be (Just ¢ € o busies b Fetsorial taptevenmitive; inee orpenorl epresentaie o
mortgage of all or any part of the trust propertty for the time being in possession }l‘[eld 0g in, o L.)flgncl) o T offmsls ernticledd oo land EonTEY ‘
same trusts as the capital money. Upon the e succe B b T W ressapti.

ceive COMPENS C ancing Act 1919, a trust is implied for salg of land pﬁrc‘};a;sfe?ar}:g

By s 66 o Ort“irgzrrument contains a power to invest money in tkﬁe pLiI‘C dabwith ane
cees o ok hased the land under that power. If trustees purchase lan e
. trEStEE%hQ;ZES ;Co gower to do so under the trust instrument, they have power s
eys when they

(LA) Where a crustee holds land in respect of which moneys are due and
taxes or in respect of which the trustee is under a statutory o
trustee has no moneys subject to the same trusts as such land

iciari i juris and absolutely entitled and
ent or discharge such obligatiqy, mon! ~hased nrovided all the beneficiaries are sui juris and ab y

sale or mortgage of the whole or part of such land or by sale, conversion, calling in o mor; by :ﬁle land so purchase lp a4 a5

of all or any part of the trust property for the time being in possession held upon the same tgage | .'&Simus . the land in sp ;

as such land. e

. ‘ rurisdictions
{2) This section shall not apply to a trustee of Other juris

property held for charitable purposes, o 05] Western Australia (s 43)

Another instance in the legislation is found in s 33 whereby trustee mortgagees, whg b
property discharged from a mortgagor’s rights of redemption, hold the Property on tr)ust for sae
with power to postpone sale. Executors and administrators have certain specia] POwers of Sat
conferred by s 153 of the Conveyancing Act 1919 (NSW) as follows:!4 g

153. (1) Subject as hereinafter mentioned executors
of any person or the order of 4 court:

and Queensland (s 45) are similar to s 38hof 1;]18\\1 ggﬁi}ﬁ
7 e

‘ rever, Western Australia and Queensland have gone muc?n f;;i}lu;.z ;) z:lﬁd el

‘Waies‘ ]l;io‘ghiifng) to trustees a general power to sell th?i trust prf)pell‘;?; st T

B Tasmeni lacks both a general power and an equiva

fts]sjegwi}ljﬁtr:ﬁ? \ L:SC 1151 s 28B, followed the New South Wales provision.

=53 . o0ou ala 3

ini i d
V i w20 40llows the New South Wales s 38. Section 44(1) of the Administration an
ictoria, 5 Lyt :
pi;;;atlebAc: 16358 (Vic) provides:

3 i onal representatives
(1) indealing with the real and personal estate of the deceased his pers p
44. jn dea ke o |
AL ses of administration have — . . ol B
B %urpz:ne powers and discretions including power to raise m;agzzu H\,:ents) R
P [vi(:hi)ut power of sale or charge (whether or not by dgposf }E) e
: i ay of January One s
i : the first day o
resentative had before et Py
rf:Ejenty—t‘hree with respect to personal estare ves‘ged in hérr}z, al B s i
(b) ST[ he powers discrerions and duties conferred or imposed by
all the
ffectual trust for sale; and ‘ ) I
uﬁot?x: ncf):wers conferred by statute on trustees fpr sale ang ?0 tha;oel:z:;éle ol by
- i t bypa personal representative shall be binding on and be en
’ : into :
ter the commencement of the Conveycmcmg { Amendment) Act 1930,

i i : and may be carried into
the personal representative for the time be&ng ofh the dec:;zeig fmact ei be SR I
; ; : T
fa r i cinded by him and in the cas
(ZB) The court shall cause to be embodied in or endorsed on every certificate of the gram of affect o be va;le_:d }TrdrESL:(imeer ke
administration a copy or record of any such conditions imposed by the order of the cour. predecessor as if it had bee

EhEI persor =4 Stenng or ¢ . 3

Ih TOVISL Uf course ltﬂd (8] € pur [}() (){ a(lmﬂ 11StT .
‘ o th 5CS ation
( CJ) : G c ik 9 15 P on 1s u hm P

g ‘ . ic) provides as follows:
certifying title under any sale, mortgage, or lease under this section shall be affeted Ly any such Section 38(1) of the Administration and Probate Act 1958 (Vic) p
conditions imposed by order of which the purchaser, Registrar-General, Crow. Soicitor orpai e

has not actual norice unless a copy or record of the order is registered.

and administrators may without the conseng

(a) sell or mortgage the real estate of the deceasad person for purposes of administration, \

(b) sell the real estate of the deceased person as to which the deceased person died
purposes of distribution or division amongst the persons entitled,

(c) lease the real estate of the deceased person in possession for any term not exceeding three

intestate fo;

(2) Any conditions may he imposed on the exercise of an
by an administrator, and either generally or in the case of
rules of court, or by the court in the grant of administration (if any) or by other order.

{(2A) No conditions imposed on the exercise by an executor of any such power of sale, mortgage,
or lease shall operate afi

¥ such power of sale, mortgage, or leage
a particular sale, mortgage, or lease, by

58 { the d f test S ny real or ynal estate, such estate a lt)e held
( 1.) h eath ) O1L 1 te to any l Of pers 3 S
n e a pers estate a

by his personal representatives — ’
Y (a)p as to the real estate (including chattels relal) S i
(b) as to the personal estate upon trust to call in sell an

(3) No purchaser, nor the Registrar-General, Crown Solicitor,
certifying title under any sale, mortgage, or lease under this sect

whether the powers .abovementioned or any of them are being or have heen exercised for the as may not consist of money —
purposes abovementioned, and the receipt of the executor or administrator shall be sufficient

| d with power to postpone bULh Sﬂle a[id CONVEIsSIon for SULh ape i()d as .]B EIS!
: ; o : - ' E | - ble. h TOPET, and 50 th’cl[ any [[ ermonary]
- : . o | . W‘ltll()l_\ being llab].e to account, t l[lk P s d (Y

S 1 1 falls int ESSLO! g 1€ per epresent Ves see sp ual s
tll INLO poOSSH m, 111 SR P S?Ddl p S att . E S -
t} uniless re uired fo Urposes Of adIIllIllS[ratlU[l owing o want 0{ ther assets
50 EllSO at, q P

: ial reason.
chattels shall not be sold except for specia - -
Section 40 of the Property Law Act 1958 (Vic) makes the prowsxo;m ;f f}:ﬁé ixgc 051 it
| e_CUO? trustees for sale of land applicable to personal represent;\ gn{mistrat-m.
;glzult)lgt \Srithout prejudice to their rights and powers for purposes of a

or other person registering or

upen trust to sell the same; and
ion, shall be bound to inquire

money such part thereof

onal representatives,

interest shall not be

ason for sale, and
, personal

(4) Some or one only of several executors or administracors shall be entitled to exercise such

pawers with the leave of the court and not otherwise, and the court may make such orders as it

thinks fit for the purpose of carrying out any such sale, mortgage, or lease,

By s 152, ‘purposes of administration’ is defined to include the payment in due course of

administration of the dehts duties and commission, and

ecutor or administrator, and any costs which may be

Banks [1901] 2 Ch 487 at 496;

oraid B e Bamnd Edmonion Union Poor St 0000 ) G T e el e Go L (1908) 20 SR
T —— i i ] 362,

14. Cf Re Chaplin and Staffordshire Potteries Waterworks Co Lid’s Contract [1922] 2 Ch 824; Pagels v Macd Re {enkim and Raﬂdal%qgé\%g zgom.mm [

(1936) 54 CLR. 519; [1936] ALR 224; Burke v Dawes (1938) 50 CLR 1;[1938) ALR 135. (NSW) 80; 46 WN ( :
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‘Personal representarive’ is defined as meaning the executor (
or the administrator for the time being of a deceased person, ¢

Duration of power
New South Wales

[20-06] The Trustee Act 1925, by ss 27 and 27C, introduced consi
the law governing the duration of a power of sale and the effect of

In order to understand the effect of these amendments it is neces,
previously stoad.

derable amendmep,
the rule againg; pe etu't-‘
Sary to consider the law asig
Where property was given to trustees upon trust for sale at a future time or with an ynim:
power of sale, the power or trust for sale might be void as infringing the rule against perpe:n?l. _
as in Re Wood,"" where a testator direcred his trustees to carry on his business of a m-nu'
contractor until his freehold gravel-pits were exhausted and then to sell the gravel-pirg i
divide the proceeds among his children then living. Both the trust for sale ang the tmsta;;d
division of the proceeds were held to be void for remoteness.!8 1

Although the trust for sale might be void, it did not follow that the gift of the
necessarily void. The trust for sale might be void as being ¢
beneficiaries might obtain their gifts.” In Re Daveron,
trustees, subject to an unexpired lease, which had 40 yea
during the currency of the lease to certain named person
upon trust for sale and division among other named pers
the rule against perpetuities. Although the trust for sale
entitled to the intended gifts si

Proceeds yygq
00 remote and yet the intendeg

there was a devise of 5 freehold ¢

s, and ‘upon expiration of the lease’
ons ascertainable within the [imjes of
was voaid, the beneficiaries were held
nce, in equity, they could take the property as realty.

Where there was simply a general power witheut limit, the power had to be determined iy
its duration by the nature of the limitations in the trust instrument and, of course, had to he

exercised within the limits imposed by the rule against perpetuities; and only while th

€ purposes
of the settlement or will remained unexhausted.?! Since the rule against perpetuities applied
to powers of sale, a power of sale unlimited in point of time was in danger of being void un, '«

the rules. If the testator or settlor showed no clear intention that the power should be exercise

an intention, the nyie was infringed.

However, if such an intention could not be presumed, as it clearly could net e in Re Daveron,?

then the power of sale was void.

Although this presumption was convenient in preventin
offending the rule against perpetuities
Where the beneficiaries were sui juris

g powers of sale being void as
y it caused considerable conveyancing difficulties.
and absolutely entitled, the purchaser had to inquire

16. Administration and Probare Act 1958 (Vic) s 5; Trustee Acr 1958 (Vic) s 3; Property Law Act 1958 (Vic)
518

17. [1894] 3 Ch 381.

18. See also Hale v Pew (1858) 25 Beay 335; 53 ER 665; Re Davies and Kent's Contract [1910] 2 Ch 35; Re Bewick
[1911] 1 Ch 116; Davis v Samuel (1926) 28 SR (NSW) 1; 44 WN (NSW) 100.

19. Re Daveron [1893] 3 Ch 421; Goodier v Edmunds [1893] 3 Ch 455; Re Appleby [1903] 1 Ch 565.

20. [1893] 3 Ch 421.

21.  Lantsbery v Collier (1856) 2 K &] 709; 69 ER 967; Re Lord Sudeley and Baines and Co [1894] 1 Ch 334; Re W'
& R Holmes and Cosmopolitan Press Ltd’s Contract [1944] Ch 53; [1943] 2 AILER 716. For the situation where
there is a power of appointment, see Neill v Public Trustee [1977] 1 NSWLR. 290; [1978] 2 NSWLR 65.

22, Re Quigley (1908) § SR (NSW) 124; Re W & R Holmes and Cosmopolitan Press Led’s Contract [1944] Ch 53;
[1943] 2 AlLER 716.

23. [1893]3 Ch 421. CfRe Raphael (1903) 3 SR (NSW) 196; 20 WN (NSW) 84.
24.  See Re Davidson (1879) 11 Ch D 341.
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25 Burther, there was the possibility that
intention. Section 27 of the

t 1929 (NSW))

3 the property in specie.” F'u
3 had elecred to take e pri ;
i thizd determined by application of the pree:umptl0(13Ax L:i e e
poW;f £ 1925 (NSW) (as amended by s 2 of the Trustee

stee HE

3 pmvxdes:

5 o the instrument creat .
97. (1) Wherof the trust or power, the trustee may, .1f S0 re.:questca e
- dmat:gnerty under the authority conferred by thls secn?lnta;"lu Ehe L decmzd o bes usies
Sfeu Lb{: ECCgTdinlea ﬂOEWithStandi?g HT}YlllaPSE o tkﬁgir(: ;Zs:ession and are free of any incapacity,
e i i e or full owners : R
ke PFGP?::; ltriif:ezenf;:ciiw conferred by this section shall be subject to any restr

; S - . .

e 1:’&{; or trust created by the instrument is subject.

or power to sell which is for the time being in

5 t expressly limit
i S er to sell property does nol i
e s i T d in writing by any beneficiary,

ent
put in all
1o which the po

(2) Nothing in this section shall affect any trust

Tl i WErL.
i ce under the instrument creating thﬁ trust or po
existe

( 3) h‘ls section applies OIll l‘f ii[).d as far as a ce ntrary intenti ‘

» ‘ i ef S j (4 instrument an
frust Or pOwt Zﬂd -hd“ thE effec[ SUb ect to th terms Of that ume:

€

on is not expressed in the instrument

d to the

creating th ‘ .
provisions therein contained.

duced s 27C, which was taken from the Trustee Act 1925 (UK), and

111929, there was also intro chasers in New South Wales:

ur
ich may be regaiisd as being by way of further assurance to p ) .
1 : urc! 1
e A-tiast for sale shall, so far as regards the safety and pmte?lci)sncgﬂizgeg to or under
2iC. (1) 11- sist notwithstanding any lapse of time until the proper Yh ase of land until the
deemed Qe Jbtisthe persons interested in the proceeds of sale, and in the ¢
the direction O

~ern~vrnce is duly registered.

', Nothing in this section shall prevent any court from making an o e
\ i ; stee Act 1925 (NSW) did not, however, solve all the e
g -'rmfbltei) eron.26 showed a clear intention that the power shou i
i lE' ; bg 1iirm:,allowed by the rule against perpetuities, the poweretUitieS
E Eﬁe e'){le{)(;mfgic‘l” l];ylgltl of the Perpetuities Act 1984 (NSW), thetrulﬁl flg;lgn&sltgirg sites
k. : ini i A i trust property sub
G i povet i clnte ey e e
of a beneficial

apower of sale.

rder restraining a sale.

Other jurisdictions I
[20 :7]] Section 27 of the Trustee Act 1925 (IIISWg:dmi s1 111”331;53; geijpittl;ll’?;g =N
L i ts in the Australian Capi a : vV B
;I:]S\Wl} . hz?‘guiill;a?(? ?zt%ii;;ilau and the Northern Territory,* but not in South Australia
ustralia, ;

Postponement of sale

New South Wales

[20-08] It was commo
power to postpone the sale. Now, howev
sale, unless a contrary intention appears.

i st for sale, a
n to insert in wills or settlements, which -clrefitc?d al tr;:;; ;}tmst %Or
sale is implie
er, the power to postpone atr
S'ection 27B of the Trustee Act 1925 provides:

5 i ie and Miles (1884) 27
25, See Re Cotton’s Trustees (1882) 19 Ch T 624; [1881-5] All ER Rep 926; Re Tweedie an

ChL D315,
i 1; 44 WN (NSW) 100.

. [189?11 ; Cgf’j}%;(‘h 498; [1924] AL ER Rep 810; Davis v Samuﬂl(1926)52688113\13\(11175;(/[)193%‘]} s
B o s 1925 (NSW) s 27A: see Haris v King (1936) 56 CLR 177
2. Tfié;celr}xgct 1925 s 27; Perpetuities and Accumulations Act " ts1 ) -
30i Tl'Ei‘.tee Act 1958 (Vic) s 14; Perpetuities and Accumulations Ac
31 Trustees Act 1962 (WA%S[‘%? a;zdolg.
7. P Law Act 1974 5 220. .
3, P[e(;g;gti;“;nd Accumulations Act 1992 (Tas) s 14.
34. Law of Property Act (NT) s 193.
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27B. (1) A power to postpone sale shall he implied in every trust for sgle
intention appears.

(2) Where there is g POWer to postpone sale, then
in the nstrument, if any, creating the trust for sale) the trustee for sale shall
way for postponing the sale, in the exercise of the trustee’s discretion, for any i

shall a purchaser be concerned in any case with any directions

commencement of this Act,

(4) Where a disposition or settlement coming into operation after the commencemen, of
Trustee (. Amendment) Act 1929 CONLAIns a trust either to retain or sell any Property, the same shall
be construed as a trust to sell the property with power to Ppostpone the sale,

66D. (1) Subject to any direction to the contrary in the dispositi
for sale shall, in relation to land during postpanement of sale, ha

of the praceeds of sale, the net rents and profits of the land unej] sale, after keeping down cOsts of
repairs properly payable out of income, insurance, and other cutgoings, shall be paid or applied iy
like manner as the income of investments tepresenting the purchage money would be payah|e or
applicable if a sale has been made and the proceeds had been duly invested,

anfs in common, the trustees for
sale may, with the consent of the persons, if any, of the age of eighteen years or upwards, not being
annuitants, interested in Possession in the ner rents and profits of the land until sale:

(a) partition the land remaining unsold or any part thereof, and
(b) provide (by way of mortgage or otherwise) for the payment of any equality money,

ilicy 1he consent of
oLty of the person
under mental disability or, if there 1S NO person so charged, of the coury, shall be sufficient

If a share in the net proceeds is affected by an incumbrance, the rrustees for sale may
either give effect thereto or provide for the discharge thereof by means of the property
allotted in Tespect of such share, as they may consider expedient,

found or ascertained, or as to whom it is uncertain whether the person s living or dead, the

trustees for sale may act on behalf of the miner or person, and retain land or other property to
represent the minor or person’s share.

Section 151C of the Conveyancing

Act 1919, which is thus incorporated in s 66D by
reference, is as follows:

I51C. (1) Ifand as long as any person whe is entitled to a beneficial inter
and is a minor, the ftustees appointed for this purpose hy the settlement, or if there are none so
appointed, then the trustees of the settlement unless the settlement

whereby they or (heir predecessors in office were appointed to be such ¢
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: ose by the
i trustees for this purp !
ns appointed as i and continue in
y one, then any perso : r into and cor
kg ? N nardi’an or next friend of the minor may ente
lication of a gu

a f v Ch case qu P 1510118 O{
and mn every su ase llﬁ SUbbE ent provisions
beh 1f (8] he minor,

i the app
_L(:O"-lr;‘;;;n of the land fm
thf: cection shall apply.-

he land, with full power:
shall manage or superintend the management of the lan,

trustees :

(2 The

( ell T F wise, and
a) to or 1O 5 Q er
T e u&.u‘al OUTSS fO sale, T O .
f lﬂbel from time to e 1m h course T epa 1 &
) eC| alte! [)Llll dUWD, [Cbulld, and repair houses, and Dth ng ams, Iences
1 L s el s EI S d 1
(b) O er ) ¥ ¥

e 3y S V O
- It USL Wi ed,
. nue thﬁ WO k ng ()f mines, miner dlS dlld quarries w. C] 1 have a (s~ ll-C 1
( ) toco

, of, and
and . e the land or any part thereof,

i otherwise improve

d) to drain or

: % 3
( to insure against any insurable risk, ar(x1 iz s e
(e) ant leases for any term not exceeding ok it SRR
b llowances to and arrangements with tenal 1 B
4 g‘ake iy Oe tenancies, and to accept surrend;xg of easesi R e
it i land in a proper and due cour
the land inap N
S—— le f te, the trustees shall not commit waite, and
. o ‘ pi e icti and subject to
s it i : ictions, on and s
e e thﬁ m:irrlne terms only, and subject to the sa;ne re:ttrhe Samé
imber on the s : i g .
Shalllcu‘; Um‘bnf coald, if of the age of eighteen years or up :
i mine. coald,
which the

h i including the produce
from time to time, out of the income o.f t.he 13;?,;1-111(:}1 o

= ; s . :

e ?f:=mf§ay ay the expenses (including any commlsfb]o O e

e n{l “ E;ZgSment or in the exercise of anybpower conl eirm o g Shaumkeep

‘ > e lor i ble by any tenan '

N s d all outgoings not payable by

i i the land, and all outg

in 1“!12! ‘en to

ny annual sum a 1e Interest or a ncipal su thar ed on the lalld.
T reres VF P g
YWl ANy

7 i 4 ’
iesonlyifand as farasa i i 15 not expressed m the instrument
4 ] y i € contrary imntentio: 5
f | >Vlfh‘ h tl he interest of 1[]6 minor arises, anc hab elrec sub ect to the rerms of that
( ) hlS section ap ! A ‘
n I 1C) ,
it any, unde

nstrument E{Ild o thE pl’OVi‘ 51008 therem C()ﬂtdlﬂed.
NS
Thls pOWe] Dj I[la]:lagel[lellt OIll}/ ex1sts thil tllele 18 a buldltlg trust {OI 53].8 atld dOE‘.S not

¢

| exist when there is a power of sale only.
| i S ; adopted in the
koo JurISdlCt'mn;?’B of the New South Wales Trustee Act 1925 1?;??23;)“311(1 (%ueemland
o SECU_OH itory (s 27B), Victoria (s 13), Western Auls.tm s Kl gl Jmene
e l’?apltal Ti:;l (rJlL;)Y response in Tasmania, South Australia or
(s32), but has provo

1 er . .
f{tﬁ%ﬁuiiﬂﬁles and the Australian Capital Territory

i inition in s 5 includes
26 of the legislation, the trustee for sale, which by 1;1}2{113221
E hBy' " g pgwer of sale,” may exercise the powers set out a
a trustee havin, ;

ale may:
26. (1) A trustee for sa N
11 or any part of the trust property, S |
o Oc:l sel‘)i fixtures apart from the balapge of th(f: pr pkim,1 et or in selation to the
¥ o and Il any easement right or privilege of any
e l i f the Conweyancing
N tgagee may do under subsection (1) of se(:tlrn’ll3 IE:ICOt :3} Nl s
R il e ila‘kmeozieit as if the powers conferred by that su iems i ek
i I1919 tOt L}::‘;elmortgaﬁed property or any part thereof were in
in relation to o

subsection on e T eIty an A 1 f
or any ereor,
b i the trustee in r lation to he trust prop P

‘ Shaw
j ardie | in C W Enterprises Pry Led v
the consequences of this definition, the ]Sxédgment of Hardie ] in
i ﬁtétssﬁeiﬂii]ts%vﬁ 379; (1966) 85 WN (Pt 1) (NSW) 38.
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(e) join with any other pers

this subsection,
(£) pay or appl

y capital money subject to the trust for any
subsection.

of the purposes Mentioned in thig
(2) The sale may be subject t
matter as the trustee thinks f;

(a) either subject to prio
(b) either to
(c) by publ

(3) The trustee may vary an
and re-sell, without being ar

© any such conditions respecting titl
t, and may be:

r charges or not,

gether or in lots, in subdivision or otherwise,

ic auction or by private congract.,

e or evidence of title op other

¥ contract for sale, buy in ar any auction, rescind any COntrace for gy
iswerable for any loss.

(4) If the trustee joins wi
in or before the contrac

apportioned share.

th any ather person in selling, the purchase money shall he
t of sale, and a separate receij

apportj
pt shall be given by the try g

stee for the
(4A) A contravention of subsection (4)

of this section shall
invalidated any instrument intended to

not invalidate or he
affect or evidence th

deemed to have
e title to any land.
(3) This secrion applies only if and as far a5 acontrary intenri

creating the trust or power, and shall have effect subject to th

on is not expressed in the instrumen;
provisions therein contained,

e terms of that instrumen; and to the

[20-11]  Apart from the foregoing statutory provisions and su

mstrument of trust, trustees having a power of sale could not join in selling other Property along
with trust property except where the toral purchase money could he apportioned accurately
and the sale was for the benefit of the trust estate. Such a transaction was one that required
to be justified by reason of the resulting advantage to the trust. Formerly, it was doubtfy]
whether, even in a proper case for a joint sale, the apportionment i '
in the contract of sale or whether it was sufficient if the apportion
completion of the transaction.

bject to any directiong in the

Apartfromstatute, trustees can exercise their power of sale on|
of the trust instrument. If they enter into a contract of
or under circumstances under wh
If, for example, a power of sale i
sell prior to the termination of t
tenant for life, concur in a bind

yinaccordance with the pres
sale where they have no autherny to sell
ich they cannot sell, they cannot give a purchaser a good title,
5 1o arise upon the death of 3 tenant for life, the
he life tenant’s estate 37 Where all the benef:
ing manner, the trust
Where trustees have a power of sale, this does not authorise them to enter into a contract

to sell at a future time ar a price fixed at the present time without regard to the value of the
p p g
property at the future time.* ‘The ground on which the grant of an option to purchase at some

‘Isions

trustees cannat
<120ws, including the
€es can give a good vitle

36. See Rede v Oakes (1864) 4 De GJ & Sm 505 ar 513; 46 ER 1015 at 1018; Re Cooper & Allen’s Sale (1876) 4
Ch D 802 at 815. The stringency of the old law as to the liability of trustees who bought in at a sale is well
illustrated by Ex parte Lewis (1819) 1 G) & J 69. In this case, real estate of 3 bankrupt was put up for sale

on different days. Both lots were hought in by the bankrupt’s assignee without the

authority of the creditors, The property was subsequently resold, one of the lots bringing a higher price and
the other a lower price than the buying-in prices. On the whole there was g balance in favour of the estate.

The assignee was held personally liable for the loss on the lot sold at the lower price without being allowed
the benefit of the gain on the other lot.

37, Carlyon v Truscor (1875) LR 20 Eq 348; Re Bryant and Barningham’s Contrace (1890) 44 Ch D 218. In Dolbel
v Loudoun [1920] NZLR 131, trustees were directed ro catry on a brickfield for 21 years after the death of the
survivor of certain persons and then ro sell, and the court held they had no power to sell before that time.

38. As in Re Baker and Selmon’s Contrace [19071 1 Ch 238, But a title cannot be forced on an unwilling
purchaser in a case where the beneficiaries simply concur subsequently to the premature sale: Re Bryant and

Bamingham’s Contract (1890) 44 Ch D 218.
39. Clay v Rufford (1852) 5 De G & Sm 768; 64 ER 1337; Oceanic Ste

Ch D 236; Re Stephenson’s Settled Estates {1906) 6 SR (NSW) 420
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But if they had a power of investment in the particular class of property that
of the purchase money in cash and leave the rest on

ing dealt with, they might take part
hey were held to be simply carrying out the directions

ape as an investment. In so doing, t

by the will*

Now s 28 of the Trustee Act 1925 (NSW) gives trustees power to sell on terms and
Jetailed provisions relating to such deferred sales. The section provides:

yment or otherwise.

28, (1) A trustee for sale may sell land on terms of deferred pa
(2) The terms of deferred payment may provide either for the purchase money being paid by
instalments, or for the unpaid purchase money being secured by mortgage.

(3) If the purchase money is to be paid by instalments, the terms upon which the land is sold shall,
in addition to such other provisions as the trustee may deem proper, include provisions for giving

effect to the following:
(a) that part of the purc
(b) that the balance of the purchase money shall
later than three years from the date of the contr
not dfioie than a year beginning from the date on which the first instalment is
aid s=all bear interest payable half-yearly or oftener on the amount from time to time
anpaid. No instalment which is made payable during the first three years from the date
of the contract of sale shall be of an amount less than five per centum of the purchase
money, and all instalments which are made payable after the third year from the date of

the contract of sale shall be equal in amount,
(c) that the whole of the purchase money and interest shall be payable wi
exceeding ten years from the date of the contract of sale,

(d) that if any instalment or interest or part thereof is in arrear and unpaid for six months or
for such less period as e money shall become

may be specified, the whole of the purchas
due and payable.
hich the land is

{4) T the unpaid purchase money is to be secured by mortgage, the terms upon w
sold shall, in addition to such other provisions as the trustee may deem proper, include provisions

for giving effect to the following:

(a) that pat of the purchase money shall be paid on the execution of the contract of sale,

(b) that the unpaid purchase money shall be secured by a registered mortgage of the land sold,
with or without the security of any other property, and shall bear interest payable half-
yearly or oftener on the amount from time to time unpaid,

(c) that the mortgage shall contain covenants by the mortgagor to pay the principal money
secured and the interest therean, to maintain and protect the preperty, and to keep all
buildings, if any, thereon insured against loss or damage by fire to the full insurahle value

thereof,

(d) that notwithstanding section 106 of the Conveyancing Act 1919 the mortgagor shall not
have power to make any lease of the property, unless the trustee consents in writing.

(5) Whether the purchase money is to be paid by instalments or the unpaid purchase money is to

be secured by mortgage, the trustee shall not be deemed to be lending money within the meaning

of secrion 18 so as to be bound to act in accordance with the provisions of that section, and shall

not be liable for any loss which may be incurred by reason only of the security being insufficient

at the date of the mortgage.

chase money to be paid on the execution of the contract of sale shall not be

person acting with prudence would, if the land were the person’s own,

1 the land to the best advantage.

hase money shall be paid on the execution of the contract of sale,
be payable in instalments, the first not

et of sale and the others at intervals of
payable,

thin a period not

(6) The part of the pur
less than the sum which a
have accepted in the circumstances in order to se

69 ER 508 at 509-10; Bruce v Ailesbury [1892] AC 356;

55. See Webb v Ledsam (1855) 1 K & ] 385 at 387-8;
109; Permanent Trustee Co Ltd v Angus

Re Hotham [1902] 2 Ch 575. Cf Drinan v Drinan (1908) 8 SR (NSW)
{1917) 17 SR (NSW) 364; 34 WN (NSW) 141.
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0 any term of the contract
under this section within the proper time.

of sale or of any mortpage

(11) Where the sale is made under the order of the Court, the provisions of this section shall
apply, unless the Court shall otherwise direct.

y if and as far as a contrary intention is nor
instrument, if any, creating the trust, and shall have effect subject to the terms o

expressed in the
and to the provisions therein contained.

f that ins trument

In two other respects the Trustee Act 1925 (NSW) gives to trustees powers Tespecting the
mode of sale of property. By s 31 a trust or power to sell

or dispose of land includes a trust or
power to sell or dispose of part thereof whether the division is horizontal, vertical or otherwise,

of land may sell with or withour ap
exception or reservation of mines and minerals and may sell the mines and minerals separately,

Other jurisdictions

[20-18] All jurisdictions, except Tasmania and the Northern Territory,
the same effect as s 28 of the New South Wales Act.36 However, thete are di
of detail; thus while in New South Wales, the Australian Capital Territory and South Aviseralia
the trustee may, in an instalment sale, convey title and take 2 mortgage back after one-tenth of
the purchase money has heen paid, in Victoria the fraction is two-fifths; in Westera Australia
and Queensland, it is one-third.

have legislaticn
fferences in 1aasers

Power to Lease
Rule

[20-19] Where powers of leasing are given b
in accordance with the terms of th
Tasmania and the Northern Territo

New South Wales

[20-20] Trustees having a power of sale are not thereby necessarily given a power to grant

leases.”” However, trustees under a binding trust for sale have the power of leasing conferred hy
s 66D of the Conveyancing Act 1919 {(NSW/).8

y the trust instrument, the powers will be exercised
e instrument; but these powers are, in all jurisdictions but
1y, supplemented by implied powers given by statute.

Subject to any restrictions contained

in the trust instrument, and to the provisions of any
statute, a trustee with power to manage

the trust property may do all reasonable and necessary

56. ACT 5 28; Qld s 37; Vic s 17, SA s 23A; WA s 34.
57. See [20-12].

58, See [20-20].
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64. S:ngun v Payne (1945) 71 CLR 531

463




[20-20]
Jacobs” Law of Trusts in Australia

the trustee i ins
iftmstee:z EI; the mstrument creating the trust or one arisin
grazing property, even th
i , even though they w i
manage the property for the beneficiar i i i

not exceeding five ye:
years. Conversely, wh
er :
to postpone sale, but no directi ; S st
was implied.&

of the pr
- 0 e
& was created byt thereia;?/ forg)
e

on f() ke i
r management in the meantime, g pow f
1 er o man
age

1 2 Str
A. £ase ur (ie 8 k.‘r ar ld a lEaSe undel’ pPower contain d in the trust ln nt
! : ume lnaY PI'O\"]'!
tion O{ TEHEWal, pl’OV[ded t}ie to al eI ide fo

T fOl’ Whlch tl'le tr i a
‘ ustee t i
tl ( ) ) 1 : 15 hOl’lSEd to lEaSelﬁﬁ

36. (4) If the land i ;
s the subject of 1 chi
and Law of P a settlement within the i
thar e ti d:ﬁtiz;yt}ici 1%98, and there is any other perserin aef:?}igfis(;fdljls o
writing authoris and or any part thereof, this section shall not A
g authorises the trustee to make the lease 0 shall not apply un]

The ‘
memiog:{rlptose of thl; subsection is to preserve th
o tenants for life and
: nd holders of life
the possession or to receive the rents and S

he CQTWE)I:I 5
settlement g py,
ess that persop in

pos‘ses‘sion and to receive the rents
]r;ap;ét(yﬁ of cases curtail the trustee’s
ys '
by pGssess)i ;ia; ;ge ser%tmn shall not apply to a bare rrustee for pe
o gnand ;rio Ezzsof aﬁy li;qcapacity, Section 36(3) intfodricé:
ol e which was formerly implied i
trust instrument.® Fg i o M |
. . 0l as fo power of |
in duration from offend‘iarl;lgY ;}gle-lmtpll}fatlo? prevented a power of 1333frlega iigf ConfEITIEdl bt
o 4Inst the rule against pe iti vor e
e . : perpetuities. Now, i
of the Pt © Actllg éafv(vi]rs%g l)ea31}r11g}]:1>e1ng void under the rulj T}iﬁgfvir’ el
. . ' 4 s because of § 1}
s e » which provides that the rul ‘ QN
. Yy trust or power to lease i SN e
o - : Ipetuities «ha')
cillary to the performance of a valid trust: seesilosggivhere helmeii e
Th : ‘ . i |
€ type of lease which may be granted under s 36 ig

36. (5) Subsections (4), (5)
- » (5), (6), (7),
shall apply to any lease under this(se)cti(fr)lz

Provided that if the land includes premg
be taken in respect of the lease, a

and profits,% with the result that s 36(4)

power of leasing given by s 36, B o i

Or it is expressly Provided
s all of whom are entitled
s the limitation upon the

o Vig

provided for in s 36(5).
and (10) of section 106 of the Conveyasicn g Act 1919

any such apportionment is made,

5 Of 5‘ 11, .(£LCI ]9] ; efer ’d (0] 6 5 Ie as iOl[OWS-
] 1€ subsections 8 106 Of the Con €
V anc g
( T Te: ms 3 ( ) a
t]ll]'lgb‘ necessas Yy or proper in that behalf.

.(5) Every such lease shall
its date.

de1 thi i T el 1
h § section ay execute g d dO all assurances a.nd
bE made T e effec & €T
t‘&k i i
f tin possession not later fhal] three mOD(hb al

(6) EVCI‘ ﬂlCh ] s ¥y
Y S case shal Ieserve he b
) ; St rent tha can reasonabl be ()bl ined Iegald beulg llﬂd
t t]le circumstances of the case, but Ith ut any fine being taken or thae Ie : made ]?ElY:a e m
e, b Wi O ade b i

65. Re Broad [1953] VLR 49.

2? Eection 36(3).] il
- For the exact persons entitled 2

gg Taylor v Taylor (1875) LR 20 é;ef;iome
- ReQugley (1908) 8 SR (NSW) 124,

1953] ALR 128, noted 27 AlLJ 329,

yancing and Law of Property Act 1898 5 68

464

‘ to sel] .
ies, they could grant ) Vere giveg
a lease c SIVEN oty

under the lﬂi

Powers of a Trustee [20-22]

except as to the last payment which may be made payable on a day not more than one
fore the expiration of the term.
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| (10) A contract o make or accept a lease under this section may be enforced by or against every

~son on whom the lease if granted would be binding if:
(a) in so far as the lease, if granted, would comprise
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Other jurisdictions
[20-211 Secrion 36 of the New South Wales Act was adopted in the Australian Capital
Tersitory: s 36 15was adopted in South Australia by s 25C of the Trustee Act 1936 (SA),
bt with the alteration of the maximum terms appearing in s 36(1)(a)(b) to 10 and five years

'\ "Tasmania and the Northern Territory have made no statutory provision in this

ﬂspectiVCA
hehs"r. “Western Australia (s 27(1)(d)) empowers trustees to let or sublet any property for
| . o exceeding one year, or from year to year, or for a weekly, monthly or other

e enancy or at will. The Queensland Act (s 32(1)(d)) reproduces the Western Australian
O provision but goes on to add sharefarming agreements on reasonable terms for any period not
B exceeding one year and to permit renewal of leases, tenancies and sharefarming agreements.

The Queensland and Western Australian Acts also contain provisions in identical form

§32(1)(e), (), (3), and s 27(1)(e), (f), (3) respectively). The former are as fellwe:

(1) Subject to the provisions of this section, every trustee, in respect of any trust property, may —

‘ (e) grant a lease or sublease of the property for any term not exceeding —

(i) in the case of a building lease — 30 years; or

(ii} in the case of any other lease (including a mining lease) — 21 years;

to take effect in possession within 1 year next after the date of the grant of the lease or
‘ sublease at a reasonable rent, with or without a fine, premium or foregift, any of which if

taken shall be deemed to be part of and an accretion to the rental, and shall, as between
the persons beneficially entitled to the rental, be considered as accruing from day to day
and be apportioned over the term of the lease or sub-lease;
at any time during the currency of a lease of the property, reduce the rent or otherwise
vary or modify the terms thereof, or accept, or coneur or join with any other person in

accepting, the surrender of any lease.

(f

faa

(3) In exercising any power of leasing or subleasing conferred by this section or by the instrument

(if any) crearing the trust, a trustee may —

(a) grant to the lessee or sublessee a right of renewal for 1 or more terms, at 2 rent to be fixed

or made ascertainable in a manner specified in the original lease or the original sublease,
but so that the aggregate duration of the original and of the renewal terms shall not
exceed the maximum single term that could be granted in the exercise of the power; or
(h) grant a lease with an optional or compulsory purchasing clause; or
{c) grant to the lessee or sublessee a right to claim compensation for improvements made or
to be made by the lessee or sublessee in, upon or about the property which is leased or
subleased.
[20-22] In Victoria, there is a complex of statutory provisions. It is as follows. Section 35(1)
of the Property Law Act 1958 (Vic) confers on trustees for sale, in relation to land, all the
powers of a tenant for life and the trustees of a settlement under the Settled Land Act 1958
(Vic). Sections 38 and 44 of the Administration and Probate Act 1958 (Vic) in turn confer
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