CHAPTER 5

CREATING AN EXPRESS TRUST

s1 HOW IS AN EXPRESS TRUST CREATED?

d enforceable express trust is created when a settlor makes a valid declaration of
i tﬁe'i'rust property is transferred to the trustee. The transfer of legal title to the trust
1o the trustee is referred to as the constitution of the trust. The trustee must have
o to the trust property for a trust to come into being. Different types of property
different methods of transfer, for example land must be conveyed to the trustee and
st be transferred according to the restrictions placed on share transfer. Generally
property is transferred by delivering the property to the trustee, for example a
.$'1 ,000 cowid be constituted by delivery of bank notes to the value of $1,000 to the

at,»n and constitution of the trust may occur at the same time or declaration may
_coastitution. Thus a settlor may hand over $1,000 to a friend whilst at the same time
- iai friend that they are to hold the property on trust. The settlor may also tell his
d that he will be giving him $1,000 in the future and that when he receives it the friend is
on trust. The trust is only constituted and so valid when the property is transferred
nd/trustee. Until the trust is constituted the settlor can change his mind and decide
create the trust? A settlor may also transfer property to a friend and subsequently
the friend that the property is to be held on trust; however, this method of formation
a trust may cause evidential problems as the friend may have believed the initial transfer
a gift. Thus the transferee must know he is not receiving the property as a gift. If there
dence that the property has been transferred as a gift then any subsequent attempt to
a trust over the property by the transferor will fail as the gift to the transferee takes
{ immediately upon transfer with intent to create the gift—the common law does not
owledge “a gift for second”, a gift is a gift.” A settlor may also declare himself trustee
 own property, in which case he does not have to transfer the property as he already has
title. For example, “I now hold this $1,000 on trust for Sarah.”

declaration of trust can also be in a will and the constitution of the trust ocours when
executors transfer the property to the trustee as they administer the will—"1 am leaving
ael my copy of Maitland’s Equity, Michael will hold it on trust for my nephew until
qualified lawyer.” When the executors of my estate pass the copy of the book to
el then the trust is constituted and Michael will hold the book on trust for my nephew

r

1|
| Methods of transferring property to constitute a trust and perfect a gift will be considered in the subsequent chapter on
constitution of trusts.
s is because generally the beneficiary and trustee are voluntecrs, they have not provided valuable consideration for
ereation of the trust and, as equity will not assist a volunteer, they cannot enforce the trust until it is constituted. If
consideration has been given, so there is a contract to create the trust then it may be possible to force the settlor to create
the trust. These issues are considered in the chapter on constitution.
If the'ﬂ_a is no evidence of the intention of a transferor of property, then equity presumes that they would wish their
| ?‘“Pﬁfty_remmed to them at some point and so presumes a resulting trust—the transferee holds the property on trust for
he transferor. See chapters on resulting trusts.
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to receive when he is a qualified lawyer. Later chapters will explain what happens ifMig
refuses to take the book or my nephew does not became a lawyer.

The process of creating a trust thus seems quite straightforward: to create an e
there must be:

Xpresg T
(1) avalid declaration of trust; and
(2) wvalid constitution of the trust.

However, because the settlor should lose all interest in the trust property when the
is constituted, and the trust obligation is such an onerous burden for the trustee, ang

rights of a beneficiary of a trust may be so powerful, equity will only recognise and enfg
an express trust if the declaration of trust contains certain elements and the trust has h
completely constituted. Thus a more detailed explanation of what equity requires for g ;
and enforceable express declaration of trust would be: A valid and enforceable exy
trust is created when a capable setrlor makes a declaration of trust, complying wi
required formalities and the law, imposing a certain trust obligation on a capable :
to hold legal title to certain property for the benefit of certain beneficiaries and potengig
objects, constituted by the transfer of legal title of the certain property to the trustee,

Thus the elements of a valid and enforceable express trust are:

(1) declaration;

(2) formalities;

(3) legality;

(4) capacity;

(5) certainty of intention;

(6) certainty of subject;

(7) certainty of object and beneficiary principle; and
(8) constitution,

5.2 DECLARATION OF TRUST AND FOXMALITIES

An express trust may be created with very little tormality. A trust may be created hy
spoken words or in writing. A written declaration of trust is referred to as the fru:
instrument. Trust instruments may be inter vivos, written by a settlor to give effect
a trust between the living, or testamentary, written in a will to create a trust after the
testator’s death. Trust instruments may thus be in simple written form, on a scrap of
paper or in a more formal form such as a deed, when they are usually referred to as “deed
trusts”." Trusts may also be declared in a settlement of property, a “settlement trust” (ST)
or in a will, a “will trust”.

In rare circumstances a trust even may be implied from the actions of the settlor. For
example in Re Kayford Ltd;® the court implied a trust from the actions of the insolvent
company. The company had created a separate account for its customer pre-payments:

i
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. called the “customers” trust deposit account” and only transferred money from this

; cﬂ'ts mmain account when it had sent the goods. The court held that the segregation
4. in a customer account with this title implied a declaration of trust evidencing

¢ mone o

e ?oﬂio place itself under a trust obligation. .

declaration of trust must evidence the three certainties:

\\ Certainty of intention that the settlor intended the recipient of the property to

() receive the property under a trust obligation and nothing else. _

Cé,.mfn;y of subject matter: the declaration must identify the property to be subject

{o the trust obligation. - _ o

Certainty of object: the declaration must identify, or provide the means to identify

the beneficiaries of the trust.

®

are also negative requirements for the declaration as it must not evidence any illegal

se or purpose contrary to public policy, eg, a trust that is to encourage crime or that
.gr 0 7

continue forever. These are restrictions on the purposes of trusts which are discussed

W.

The Azclaiation of trust may also have to comply with requirements as to its form in

-in -\ cumstances to be valid. Formalities are requirements as to the method or manner

Qt} action which must be complied with for the action to be valid and enforceable. Thus

malities of declaration are the specified requirements that must be complied with to‘ make
declaration recognised as effective. The constitution of a_tm,?t may also_be subject to‘
nality requirements depending on the type of propf:%"ty forming the- subject m_atter of
(rust.® At common law there are no formalities required for the valid dcc]aratlgn of a
_ Formalities are only required by statute and usually involve that most precious of
modities—land.” Formalities are required for declarations of trusts of land because land

so important to society. Formalities are required because it is so easy to create a trust that

: G
iety considers it necessary to focus the settlor’s mind on the consequence of his actions.

ormalities also provide evidence that a trust has been declared if there is a subsequent
spute.’

For inter vivos declarations of trust formalities are only required for declarations of trusts

of land or disposals of equitable interests in land. Formalities are not required for inter vivos

arations of trust of personal property. All testamentary trusts as with any testamentary
osals of property are subject to the formalities required for the creation of a valid will

mﬂ this applies to any form of property—Iland or personal.

-

For example, legal title in land must be conveyed by deed: 5.4 of the Conveyancing and Property Ordinance (CPO).
Formalities for constituting a trust will be dealt with in the chapter on constitution. o

Tormalities were only introduced for declarations of trusts of land in the Statute of Frauds 1677, “which dis‘tmgu.lshed
sharply between express and construetive trusts”: Paul Matthews, “The Words Which Are Not There: A Partial History
of the Constructive Trust” in Charles Mitchell (ed), Constructive and Resulting Trusts (Hart Publishing, 2009) p.8, Land
is defined in the CPQ 5.2: “land” includes—land covered by water; any estate, right, interest or easement in or over any
hﬁd‘. the whole or part of an undivided share in land and any estate, right, interest or easement in or over the whole or

- partofan undivided share in land; and things attached to land or permanently fastened to anything attached to land.

4 Adeed is a document that states it is a deed and must be signed by all parties, witnessed and delivered. If it is on behalf i

of'a company, it must have the company seal attached: Companies Ordinance (Cap.622) s.121.
5 [1975] 1 WLR 279.

Fuller considers formalities a cauti onary factor making sure pcoplc do not rush into legal relationships without thinking
of the consequences: Lon L Fuller, “Consideration and Form” (1941) 41 Cefumbia Law Review 799. ) .
Austin noted that formalities perform many functions at law but the most important are as evidence that the relationship
exists: John Austin, “F ragments—On Contracts” in R Campbell (ed), Lectures on Jurisprudence, or The Philosophy of
Positive Law (London: John Murray, 1879; reprint, Bristol: Thoemmes Press, 4th rev ed., 2 Vols., 2002).
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Formalities for the declaration of trusts thus apply to:""

(1) Declarations of trusts of land: 8.5(1)(b) of the CPO (Cap.219).
(2) Dispositions of the equitable interest in a trust of land: 8.5(1)(a) of the CpQ),
(3) A testamentary declaration of trust: 5.5 of the Wills Ordinance (Cap.30),

52.1 Formalities for the declaration of an inter vivos trust of land

To declare a valid trust of land the declaration must comply with
declaration of trust respecting land or any interest therein shall be

writing signed by the person who is able to declare such trust or
added.)

Thus the formality requirement:

5.5(1)(b) of the CPo:
manifested and pro
by his will”,! (Emphg

(1) applies only to a declaration of a trust of land,
(2) does not have to be declared in writing but “shall be manifested
writing. Thus later writing could satisty this;

requires that the settlor must sign the proving document himself. An agent cannof,

and proved” in
(3)

The formality requirement will apply to any declaration of a trust or sub-trust of land, A
trust may involve the legal owner transferring legal ownership to the trustee subject to the
trust obligation to hold the property on trust for the beneficiary. It can also involve the legal
owner declaring himself trustee of his own property, which he then holds subject to the trust

obligation for the benefit of the beneficiary. In both cases if the property is land then .51 B
of the CPO applies. J

T
=85— 5 — Settlor transfers property to trustee to hold for beneficiary,
T(S) . : .
S — —— — Settlor declares himself trustee and then holds his
property for the beneficiary.

A declaration of sub-trust involves the beneficiary of a trust of declaring a trust of his
beneficial interest in favour of another. The first beneficial owner now holds the equitable
interest on trust for the new beneficiary. Thus there is already a trust and the beneficiary (Bl)
now declares he holds his beneficial interest on trust for someone else (B2).

1 T
e L
Bl BI

B2

10 Further important formalities requirements are contained in the CPO for the constitution of a trust; 5.4 CPO requires &
conveyance of land to be by deed, and 5.3(1) CPO:

“Subject to section 6(2), no action shall be brought upon any contract for the sale or other disposition of land unless the
agreement upon which such action is brought, or some memorandum or note thereof, is

to be charged or by some other person lawfully authorized by him for that purpose,”

Inrelation to s.3(1), CPO ignore references in English textbooks to 5.2 of the Law of Property (Miscellaneous Provisions)
Act 1989 which only applies in the United Kingdom.

11 Note this is very similar to the English provision in 5.53(1)(b) of the Law of Property Act 1925 (LPA 1925).

in writing and signed by the party’

equi
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£ the original trust is still the same but the beneficiary ?f t_his original trust
e iste” tee of his beneficial interest for the benefit of B2, Agz-nn, if the property 1:‘;
(B1) is "oV tms‘: of the CPO applies. To be enforceable the declaration of su_b-trust mu]:
i 5'5(1)({1) roved in writing. It is important to distinguish the decle?ratlon. of a su -
' mmifested. . s?tion of the equitable interest. The disposition of an equlltable mte1je§t is
e dlspo]1 by sale or gift, of the beneficiary’s beneficial mteresft ina tr.ust, this is
disposal, usua ;s; it may be subject to different, more stringent formality rtatllulre:rqcx'lts}.1
e bglf":n of a trust or sub-trust of land is made without complymlg wrt'tétb et
Ifa d‘ecllma 15(]) (b) of the CPO, ie, it is not evidenced in m:tmg, the trust is vali 1.ud
. SWZ Thus, if the trustee carries out his obligations he will be fulﬁll.mg a vali
- ma); challenge his actions,” but if he does not the beneficiary cam.qo(‘;
e . . -
trust ol nOtrZTSlt However, the formality requirements do not apply to .resululng, implie ;
E thet've tj:usts because of 5.5(2) of the CPO, which provides: “This ic?z:tlon does r:;i
or construc leation or operation of resulting, implied or construc?xve trusts. _T-hus a 09 b
e O Cr_se an implied trust even though it does not comply with the formalities require
may recognise an :mpliec H
i the preceding DIOVISIONS. . . i o
g Fiera with formalities is that not everyone 1s aware of them and so insk g
ﬁrmme e >, iniustice. as a settlor may have transferred land to a trustee making
e may'cause mJut whi’ch is unenforceable. The common law regards the transfer
o (;f m?ownership thus the trustee is looked on as the legal owner. 1f the
o T er o s E ; 1LE
o tratnsnfm‘c-:: the trust against the trustee because of the lack of formality in the
i L of
':mEﬁCI’fﬂ'y ‘-:a]m?hc trustee will enjoy the property without the trust obligations. Of courstc,
e the intentions of the parties than formality, equity
has always had more regard to the ’
g ] - than the form, and this was one of the reasons for the emergenc
Jooks to the intent rather than the form, 6 e e mae B
i i { equity from the commeon law’s insistenc ;
of equity and the divergence ol eq : n forma o &
E [ interpretation was thus developed by equity to deal w
maxim or method of statutory interp : o sueh
ituations—equity will not permit a statute to be used as an instrument of fraud.
o 1 hide behind) on formality requirements in a statute to perpetuate
defendant seeks to rely (or h _ - Al
i i d to be achieved by the use of the statutory provisi
a fraud, equity will not permit the fraud to be

Rochefoucauld v Boustead
[1897] 1 Ch 196

The Comtesse de la Rochefoucauld owned the Delmar Estates, which were Ile(lirge co}fzz
plantations in Ceylon, subject to mortgage. She agreed that Boustca}c]l vzou rpl;;chom
the plantations from the mortgagee, which had a power of sale, ?I[ld tbatt 1et}?e:\ihan o
the plantations on trust for her. Boustead did purchase the plantations, but ra per than 2
as trustee he treated them as his own. He mm‘tgagecll them and was .eventue}[h }:t e e
bankrupt. The Comtesse had not paid particular attention to the plantations or the trust,

12 Gardner v Rowe (1828) 5 Russ 258, 38 ER 1024, N ) _ i
13 T:is :f;): se:;eo(f littlg value, but, as we shall see in the chapter on trustees, it is very ‘mPDﬂ:r_‘t thalt 2 E;Stee a8
il Tl i i i valid.

power lo carry out an action as he may attract personal liability if he carries out an action which is no
14 [dentical to s.53(2) LPA 1925, I
15 See Hodgson v Marks [1971] Ch 892, discussed below. : : HCA 1213/2002,
16 Sumctimis phrased as E,quity will not be used as an engine of fraud: Wong Wing Tao v Wong Wai Keung (

[2003] HKEC 441), [11].
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was now sufficiently aware to seek recognition of the trust so that the plantationg woulg

be used to settle Boustead’s obligations in bankruptcy. However, th
was oral only and did not comply with 5.7 of the Statute of Frauds 16
8.53 (1)(b) of the Law of Property Act (LPA) 1925 in the UK and s.
Hong Kong, which required that any trust of land must be evidence
agreement between the Comtesse and Boustead that he would purc
the mortgagee and hold it for her benefit amounted to a declaration
written evidence of the trust and so Boustead argued that the trust w

77, the predecessm- 4
5 (1)(b) of the pgys
d in writing, The pag,
hase the Property
of trust. There Was g
as unenforceahle

Judgment:

The court held that the Statute of Frauds 1677 was intended to prevent fraud whep trer
of land were created. To allow the defendant to use a statute that had been ing
prevent fraud to perpetuate a fraud was unconscionable, A
not permit a statute to be used as an instrument of fraud the court allowed ora) evidenge
to be admitted to prove the existence ofthe trust. The plantations were held b

on trust for the Comtesse and did not form part of his property on bankruptcy
Lindley LI said:'"

Y Bousteaq

“It is further established by a series of cases, the propriety of which cannot now be
questioned, that the Statute of Frauds does not prevent the proof of a fraud; and that it
isa fraud on the part of a person to whom land is conveyed as a trustee, and who knowsg
that it was so conveyed to deny the trust and claim the land himself Consequently,
notwithstanding the statute, it is competent for a person claiming the land conveyed to
another to prove by parol evidence that it was 30 conveyed upon trust for the claima: it
and that the grantee, knowing the facts, is denying the trust and relying upon ths tam
of conveyance and the statute, in order to keep the land himself.”

The court clearly enforced the express trust which had been declared

‘nformally by the
Comtesse thus ignoring the statutory provision. This was undoubte:

iy dust, as the rogue
"a nowever foolish the

follow statute above the
a court disregards or at

court was doing when it
'* However, Gregory Allan has considered thig case in depth

common law. Thus there are constitutional problems whenever

least seems to disregard a statute and this is in effect what the
gave justice to the Comresse.

17 Rochefoucau!dvBau.s‘.feaa’[1897] 1 Ch 196, 206.

18 See RP Meagher, ID Heydon and MJ Le
(LexisNexis Butterworths, 4th ed., 2002) p
v Boustead involves:

eming, Meagher, Gummow and Lehanes Equity Doctrines & Remedies
aras.12-130, where the authors conclude that the dactrine in Rochefoucauld

“a blunt refusal to follow legislation which
by equity of a suspending or
Rights 1689,

in its terms applies to the facts at hand; this is no less than the exercise
dispensing power denied the executive branch of government since the Bill of

For argument against a resulting trust bein,
v Marks” in Peter Birks and Francis Ros
Compensation (Mansfield Press, 2000).

g available in this context, see William Swadling,

“A Hard Look at Hodgson
e (eds), Restitution and Equity Volume One: Resu

Iting Trusts and Equitable

e declaratiop of e
ol

ended 1y
pplying the maxim equity yijj
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dgments preceding and following this case and has identiﬁed that,
[ gmf:cl L ver have considered the trust he enforced a ConStIuCtIVt-? 1rus.t,
i ffn itcd by the LPA 1925, the trust which was enforced in this
e -eb -lassified as an express trust but would be regarded as a
R I"c’lflhl.ls there would be no constitutional issues. Howew?r, _the
t'f enforcing such trusts were again considered when similar

mal.ysed th
ough Lindley

would D .
es of constructive trus
sutional implications ©

mstances arose in Hodgson v Maiks.
umst

, Hodgson v Marks
[1971] Ch 892

d

83-vear-old lady, had taken Mr Evans as a lodgcr. Eventually shz lo_ok;S :
. oi:substance” she trusted him and allowed him to rga;agfi 1?1 Lglr;n S
. ) i i house and who did not like Evans.

hew who was to inherit her h .
e neﬁs i:::;re concerned that the nephew would eject Evans from l;he Inouseci

i i ; s an
g 5 ¢ legal interest in the property to Evan
' “irs Hodgson agreed to transfer the ond
e Vg todi?)oi after the house for her benefit. The house w]a§ th be }.1:‘;1(1 og ;:;i H(l);
o but there was no evidence of this in writing.
U the lodger Evans but : e
SO b)\(was con\%eyed to Evans he sold the house to Mr M.arks. .Marks;w;dr (jom
D housewhen he visited the house and knew that a woman lived lm 03;:—: ear " erty.
" HOdgisna ed the house and the mortgagee registered a charge agalns,lb e 2012 anci
. ear Mrs Hodgson eventually discovered that the house had been -
k. alm:ij Stsicysought an order from the court that Evans had held the house (Ln n; -
mﬂﬂgagehlt her interests overrode the sale of the house and the. su'bsequent clargit.h e
o I:ld t and mortgage company argued that if there were a trust it did not comply w
er a ver

z:i:v:fent of 5.5(1)(b) of the C PO and thus was unenforceable.

|Iw5
on Evans
Mrs Hodgson and Bval

Judgment:

: and that Mrs Hodgson’s interests ov erroc_le
E Com-tfowtppea(lihfhl: tgqa;:-};:e\;f j\tlrtltlls(‘)tugh the Court approved the‘deci.sion in
. Pumhdse;; ag‘ouszead the reasoning of the present decision was quite §1ffcr:1t.
ﬁ]oj‘:c?cgz;;;cau‘l)d v Bousr;ad the court had stated, “the trust which the prltam:;:;f thz;st
established is clearly an express trust...” In Hoa‘gson‘v Madrki tk:: S{;ﬁitozs o
thé trust was a resulting trust, as the transfer of legal title hé e}c:‘ g e e
should always be presumed that Mrs Hodgson had mten_dcd thaTt t] ¢ E:q o
remain with her. As this was a resulting tl'l‘lSt, the English E?qm;]i Btl; nc;ec] .ﬂm s
CPO expressly provided that resulting, implied and cpnstructlvef :u R o
with the formality requirements. Thus the Court avoided the unfor
implications of ignoring a statute.

i 3 i dt
In Hong Kong, Hodgson v Marks was followed by the CA in the case sometimes referred to

ey \ 5
as “the mini-bus driver’s case”.

—‘—;QGIEOIan 2l n Coff t nsi e i i capprai of Rochefonecauld v Boustead'
yAll , “Ceylon Coffee, the Comtesse and the Consigne : Allistorical R 18] aisal of Roy Ef i
B €y, , b 8]

(20 15) 36( l) The Journal UfLegcrI History 43.
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Wong Chim Ying v Cheng Kam Wing
[1991] 2 HKLR 253

A husband and wife moved in with the wife’s mother when they married. After a g
the husband and wife’s quarrels had become such that the mother asked them to leaye
flat. The husband and wife decided to search for a flat of their own. The husband agkeq thé
wife to do this as he worked all day as a public light bus driver. The husband told the Wife
of a flat that might be suitable and they viewed it together. The wife liked the flat ang fhé
husband paid a small deposit to retain it. The husband transferred his savings of $25,50{i
to the wife’s bank account. The purchase price of the flat was some $45,000. The Wifs
negotiated loans from family members for the balance of the purchase price. The fat Was
purchased but the wife dealt with all the paperwork as the husband was too busy working,
The flat was conveyed into the sole name of the wife. The husband, wife and their children
lived in the flat for some years. The wife sold the flat for $305,000 and arranged with the
purchaser to remain in occupation for two months after purchase so that she could find new
accommodation at licence fee of $2,500 per month. The wife absconded two days afier
completion of the conveyance with $300,000 of the purchase price. The purchaser sought
possession from the husband but the husband refused to vacate. The husband claimed that the
wife had never returned to her work as a wigmaker after marriage and had never contributeq
to the property. He had provided all the purchase monies and his wages, which he handed
over to the wife every week, had been used to repay the family loans. The flat had only beep
conveyed into the wife’s sole name for administrative convenience and was intended ag g
family home. Therefore he had an interest by way of resulting trust in the property and the
purchaser had notice of his occupation of the flat and so was bound by this interest.

Judgment:

The CA held that the husband was the sole beneficial owner of the proper; by way
of resulting trust. The presumption of advancement as between husband and wife did
not arise because of the clear purpose behind the purchase in the wifs’s sole name. The
purchaser had actual notice of his occupation and had not enquired azlo whether or not
he had any legal or equitable interest in it. Clough JA explainea that, “The principle is
that notice of occupation is notice of the occupier’s rights.” As a result, the purchaser
had constructive notice of the husband’s beneficial ownership. The purchaser held the
property on trust for the husband and had to transfer the title into his name.

In contrast an earlier English decision, Bannister v Bannister, had dealt with a similar
problem by declaring that there was a constructive trust.

Bannister v Bannister

[1948] 2 All ER 133

When the defendant’s hushand died she inherited two cottages from him, one of which they
had lived in. The deceased husband’s brother, the plaintiff, negotiated with her to sell him

20 Wong Chim Ying v Cheng Kam Wing [1991] 2 HKLR 253, 262.

he (WO
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The cottages were worth about £400 but the defendant sold them to her
thtage:. - £250 because he agreed to let her stay rent free in one of the cottages
ol t;:: sale was complete, the plaintiff sought possession of both cottages. The
Wh:?med there was a trust but there was no writing evidencing this.

prother-
for life.
de_,fﬂﬂdaﬂt cl

i Mdgmﬂﬂfﬁ

| h there was no question of fraud, the brother-in-law had not intended to take
Aithoug but had fallen out with his sister-in-law after the purchase, the court held
055655]0!11 ntiff’s conscience was affected by his promise and so he held the cottage on
- ttl:zc]zijeu trust for the defendant for her life. Again this neatly sidestepped the statutory

c:;jirements because of the English equivalent of 5.5(2) of the CPO.
T

rts will not allow the formalities required by statute to prevent fraud t(_) beluscd to
. d. However, although the decision in Rochefoucauld v Boustead is still good
. o9 ﬁ:um-f re likely ‘;hat a court would consider either a resulting or constructive trust
.;igriiz;lm ain:l 5.5(2) of the CPO as preferable to just ignoring s.5(1)(b) of the CPO.

522 rormalities for the disposal of an equitable interest in land

@, aality is also required if the beneficial interest of a ben'cﬁcif.iry is dispolse]d_ (;f. Ats
;uentioned above the commonest dispositions are the sale or gift of the beneﬁcx-allrl eres t
This should be distinguished from the declaration of a sub—trustl of a beneficia m-tf:r?
as described above. Thus, if a trust has been created the beneficiary may sell or gift his

beneficial interest.

T T

— =
Bl B2

I this example the beneficiary of the original trust (B1) may sell or give his b.encﬁcfal m‘.[erest‘
in the trust to another (B2). The trustee remains the same, all that c.hz.mges is the}dentlty of
{he beneficiary on whose behalf the trustee holds the property, the original beneficiary should
instruct the trustee that he now holds the property on behalf of lBZ. Sale may he.1ppen because
abeneficiary’s interest will not realise for some time and he wishes to sell his interest afldlso
receive funds now. Gifis of beneficial interest often happen becausc parents are beneficiaries
of family trusts and wish to give the interest to their children or grandch.ildret?.

In Timpson’s Executors v Yerbury (Inspector of Taxes),”* Romer L] 1t.ient1ﬁed four ways
in which a beneficiary could dispose of his equitable interest in a trust in favour of a third
party, the beneficiary:

“can assign it to the third party directly; .

can direct the trustees to hold the property in trust for the third party...; ‘

can contract for valuable consideration to assign the equitable interest to him; or
can declare himself to be a trustee for him of such interest”.

B =

21 Although in Heng Kwai Shan v Heng Hock Shan [1983] 1 HKC 335 it was confirmed that unwritten trusts of land would
be enforced as in Rochefoucauld v Boustead and Bannister v Banmister.
22 [1936] 1 KB 645, 664, Confirmed in Zeital v Kaye [2010] WTLR 913.
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A beneficiary may refuse to accept his beneficial interest in a trust; this is knowy

disclaiming his interest. If a beneficiary disclaims his interest before he has accepted it g, )

this will not be a disposition of the interest;” however if he accepts t
attempts to disclaim it this will be a disposition.

In Hong Kong, any disposition of an equitable interest in a trust of land m
s.5(1)(a) of the CPO:

ust comply g
“No equitable inferest in land can be created or disposed of except in Writing signe(
by the person creating or disposing of the same, or by his agent thereunto 1awfu11y
authorised in writing, or by will, or by operation of law.” (Emphasis added.)

Thus the formality requirement:

(1) applies only to disposals of an equitable interest in land;!
(2) provides that the disposition must be in writing,® thus later writing cannot effect
the transfer retrospectively; and

(3)  can be signed by the owner or by an authorised agent (with written authority),

Thus to comply with the provision the beneficiary must instruct his trustee in writing fo
hold the beneficial interests for the new donee or beneficiary. If there is a failure to comply
with the formality the disposition is void—it has not happened.* The reasoning behind (he
formality requirement is to allow the trustee, the court and the tax authorities to easily trace
who is the beneficial owner of the trust property. If dispositions of equitable interests in land
could be made informally it would be very difficult to establish the identity of the beneficiz’
owner and so consequently who the trustee held the trust property for, whose rights the o
could enforce, and who the taxman could tax.

The tax authorities have been most concerned about dispositions of the equitatic ‘nterest
in trusts, as transfers of ownership of certain property may attract taxation by siamp duty, In
the UK particular importance has been dispositions of equitable interest in trusts of shares
and most of the important cases involve attempts to avoid stamp duty on transfer of the
beneficial interest in shares.”” This formality does not apply in Heng Kong, as s.5(1)(a) of
the CPO is limited to equitable interests in land. In England and Wales any disposition of an
equitable interest in any trust must comply with 5.53(1)(c) of the L.LPA 1925:

“a disposition of an equitable interest or trust subsisting at the time of the disposition,

must be in writing signed by the person disposing of the same, or by his agent thereto
lawfully authorised in writing or by will”.

2

w2

Re Paradise Motor Co Lid [1968] 1 WLR 1125.

24 Thus, an equitable interest in any other property may be disposed of without a signed written instrument: Yung Shu Wuy
Vivienne Sung Wu (2011) 14 1IKCFAR 39,

Although the writing does not have to be in the form ofa deed; Town Bright Industries Ltdv Bermuda Trusts (Hong Kong)

Ltd [1998] 2 HK.C 445.

Section 53(1)(C) of the LPA 1925 and 5.5(1)a) of the CPO are based upon s.9 of the Statute of Frauds 1677, which stated

that unwritten dispositions “shall be utterly void and of no effect”.

27 The cases which involve the English provision, such as Grey v fnfand Revenye Commissioners [1960] AC 1, Vandervell
v Inland Revenue Commissioners [1967] 2 AC 291, Re Vandervells Trusts {No 2) [1974] Ch 269, Oughtred v Inland

Revenue Commissioners [1960] AC 206 and Neville v Wilson [1997] Ch 144, are only relevant in Hong Kong when
considering what constitutes a disposition,

(3]
[

2

[=2%

he interest apq i'hen-:
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{he formality requirement:

Thus

lies to the disposition of any cquitable interest no matter what the subject matter;

(1) aPPVideS that the disposition must be in writing. Later writing cannot effect the
(2) pro

~ansfer retrospectively; and . - | -
Lmif: signed by the owner or by an authorised agent (with written authority).
can

3)

<« a failure to comply with the formality requirement the disposition is void—it has
If there 18

pot happened. is charged on written instruments in certain cases, therefore the writing

S@lp el ;Z 53(1)(c) of the LPA 1925 may attract taxation. In Hong Kong these cases
.requlrementSf 01 fo.r considering what constitutes a disposition for the purposes of s.5(1)(a)
a;eﬂ?rll(}:’Pge ’;]'hese cases involve complicated financial transactions as they are undertaken
of the j

by wealthy people with expert financial and legal advice, and may have been intended to
y We ’

confuse the tax avdhorities.

Grey v Inland Revenue Commissioners

[1960] AC 1

G, ¢y Was anominee of 18,000 shares, he held legal tit]e-to the shares 01'1 behatlf of Mr Hul?tﬁr.
Hunter wished to transfer his beneficial intere_st to_ h-ls Sl)ti _grandcln]dren,l bow_ever i el
complied with 5.53(1)(c) of the LPA 1925 and did this in writing thfan the written ms.tr.l;meln

would be liable to ad valorem stamp duty. Therefore Hunter orally directed Grey to divide th he
béneﬁcial interest into 6 parts of 3,000 shares each and hold these on separate tl'l-JStS fl‘or bls
6 gm&chjldren. Deeds of transfer were only cmnpletc&l:l sut.)sequent to the oral dlrectlc_)nb!y
Grey and the other nominees. H claimed that the oral direction had transfer'red the ecglllta (i
interest and so the transfer did not attract stamp duty. The Inland Revenue claimed thfat e ora

declaration was not effective as it did not comply with 5.53(1)(9). Therefore the disposition
took effect only when the deeds were executed and these were liable to stamp duty.

Judgment:

As the oral direction did not comply with s.53([)(c) of the LPA 192_5 it was void. The
transfer only occurred when the deeds were executed and so these were liable to stamp duty.

Grey seems quite straightforward, an oral direction to transfer the beneficial interests will
be void because it does not comply with s.53(1)(C) and so does not take effect, l?ut a deed
executed to transfer the beneficial interests will satisfy s.53(1)(c) and be effcctlv{.a. Mm‘e
complicated is the case where parties attempt to take advantage of s.53(2) by claiming a
resulting, implied or constructive trust.

Oughtred v Inland Revenue Cominissioners

[1960] AC 206

This was another attempt to avoid stamp duty. Mrs Oughtred held 72,000 shares in a p_rivate
company absolutely. There was also a trust in which trustees held 200,000 shares in the
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company for Mrs Oughtred for life, with remainder to her son, Peter. Mrs Oughtreq and
her son entered into an oral contract by which Peter would forfeit his remainder Mteregy
in the 200,000 shares so that Mrs Oughtred would be ahsolutely entitled to them. [ Tetur
Mrs Oughtred would transfer her 72,000 shares to the trustees to hold on bare trust for Peter
Thus Mrs Oughtred would have 200,000 shares absolutely and Peter would have 72,000
shares absolutely, the arrangement was beneficial for both. The problem was that ad Valorep
stamp duty was payable on “transfer on sale” of shares,?

Subsequently a deed releasing Peter’s life interest in the 200,000 shares and transferring
legal title to the 200,000 shares to Mrs Oughtred was executed. The Inland Revenye
argued that the oral contract could not transfer the beneficial interest in the shares becayse
of 8.53(1)(c) of the LPA 1925, Any transfer of the beneficial interest by this oral contrge
was void, thus the deed transferred the beneficial interest and attracted stamp - duy,
Mrs Oughtred argued that as the oral contract was for the transfer of shares in a priyage
company, shares which are not available on the open markel, it was specifically enforceable.
With a specifically enforceable contract the transferor holds the beneficial interest in the
property on constructive trust for the transferee. If the interest was held on constructive tryg
then 5.53(2) of the LPA 1925 provides that the preceding formality requirements do not apply
and the transfer did not have to be in writing, Thus there was no document to attract Stamy
duty. The later deed merely transferred bare legal title and so had little value for stamp duty,

Judgment:

The House of Lords held, by a 3:2 majority,* that the oral contract was void because it
did not comply with the formality requirements. Thus the purchaser of the shares wouyld
only get the beneficial interest when the formal transfer took place and so stamp duty vy
payable on the full value of the transfer.

The argument in favour of the constructive trust was quite strong and was luter applied in
Neville v Wilson,>" discussed below, although he circumstances of that case Giffar from those
of Oughtred v Inland Revenue Commissioners.

The situation is also complicated if the beneficial interest is in a bure trust, this is a trust
where the trustees are merely nominees for the beneficiary and have few trust duties apart
from holding the property for the beneficiary. In effect the beneficiary may have control over
the legal as well as beneficial interest.

Vandervell v Inland Revenue Commissioners

[1967] 2 AC 291

Vandervell wanted to donate £150,000 to the Royal College of Surgeons (RCS) to endow
a professorship in pharmacology. His bank held 100,000 shares in his company for him on
bare trust as nominees. Vandervell decided to pay the money to the RCS in dividends and

28 Stamp duty was payable on a transfer on sale of property: Stamp Act 1891 (c 39), 5.54.
29 Lord Radeliffe giving a particularly persuasive dissenting judgment, arguing that the beneficial interest in shares ina

private company passed if there was a specifically enforceable contract. This was followed by the CA in Neville v Wilson
[1997] Ch 144.

30 lbid.

also avoid t
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ax. Vandervell orally directed his bank (trustees) to transfer to the RCS bothaﬂ?e
(h;:]d by the bank) and the beneficial interest in the shares (held by Vande1]'vc‘i ).
| was that subsequently a dividend of £150,000 would be declared on the shares,

would be payable as the RCS is a charity. To ensure that the RCS wc.)uld return
- tion to re-purchase the shares once the dividend had been gllanted was
e share.S ?;}1 Dap reement in favour of Vandervell Trustees Ltd (VTL). VTL was intended to
S “35 ogn trust for beneficiaries to be nominated by Vandervell in the future—but
hdj‘jli;:)ifminate beneficiaries at this time. Vandervell hoped to divest himself of any
he di

.Iegﬂl gstate
The proposd

ficial interest in the shares and therefore avoid surtax on the dividends. The Inland
beneficla

Revenu
legal an

PA 1925 and so voi v
Il;able to the surtax on the dividend.

claimed that Vandervell was liable to pay the tax as the oral direction to transfer
Z cquitable title to the shares was a disposition for the purposes of 5.53(1)(c) of the
; d. Thus Vandervell still held the beneficial interest in the shares and was

Judgment:

Touse f Lords held that, as V was the solely entitled beneficial owner unfier a bat.'e
k- }‘-Oﬂu N entitled to direct the trustees to divest both the legal and equitable interest in
tht":j \:ﬂ;ﬂmn this was done the equitable interest was extinguished and so 8.53(1)(c)
Q}E\:EQLT’A 1925 did not apply. However, the option_to buy back the sh:_iresl was he-idtl;]y
:JTL and, as no beneficiary had been elected for lhils interest, the beneficial mteljff; iri1 z
shares remained with Vandervell by way of resulting trust. Thus \lfandcrveﬂ. still had a
interest in the shares and was liable to surtax. As noted by Lord Wilberforce:

“The conclusion on the facts found, is simply that the opliop was vc;ted in the
trustee company as a trustee on trusts, not defined at the t1me,.p(.3s51bly _t(.) Ee
defined later. But the equitable, or beneficial interest, canimt remain in the air: the
consequence in law must be that it remains in the settlor.

Mr Vandervell’s interests were subject to oral disposition but the resulting trust of the o_ptlon
meant that he had not completely divested himself of all interest in the shzlires. He tried tz
exercise the option in favour of his children to get rid of any interest but this again resulte

in litigation.

R ¢ Vandervell’s Trusts (No 2)
[1974] Ch 269

Vandervell was still trying to divest himself of his beneficial interest in the shlares. In 1?61

Vandervell ordered the trustees of Vandervell Trustees Limited (VTL) to ?xerclse the option

on the shares and buy them back from the Royal College of Surgeons using n?Oﬁcy h(:?]d on
trust for Vandervell’s children. This should have ensured that the beneficial interest in the
shares would be held by the children and the legal title held by VTL. Therefore \_fander\fell
could have no interest in the shares. VTL’s solicitors wrote to the Inland Revenue informing
them that the shares were held beneficially for the children’s trusts. Between 1962 and 1964
the company paid dividends on the shares which Vandervell allowed tQ b_e added -to the
children’s settlements. The Revenue still claimed that Vandervell had not divested _hjmself
of the interest on the shares and so in 1965 Vandervell executed a deed transferring any
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interest he may have had in the shares to the children’s trusts, Vandervell died in 1967 an,

his executors took action against VTL to recover the dividends paid between 1962 and 1944
as part of his estate. '

Judgment:

The executors failed in their action as the transfer to the children’s trust had occurreg
when Vandervell directed the trustees to exercise the option as this was under his direction
and used the children’s funds. The resulting trust of the option in his favour had come fg
an end at this point. Lord Denning MR noted:

“Aresulting trust for the settlor is born and dies without any writing at all. It comeg
into existence whenever there is a gap in the beneficial ownership. It ceases to
exist whenever that gap is filled by someone becoming beneficially entitled, Ag

soon as the gap is filled by the creation or declaration of a valid trust, the resulting
trust comes to an end.”

Section 53(1)(c) of the LPA 1925 did not apply as this was a new declaration of trust and
involved shares not land, therefore it was also not covered by 5.53(1)(b) of the LLPA 1925,

The English CA had to consider the issue of specifically enforceable contracts ang
constructive trusts as regards s.53(1)(c) of the LPA 1925.

Neville v Wilson
[1997] Ch 144

Trustees (nominees) held shares in U Ltd on trust for N Ltd (beneficiary). N«<Li1 was
liquidated. The shareholders of N Ltd orally agreed to distribute the beneficiol interests in
the shares in U Ltd, which N Ltd owned beneficially, amoﬁgst each other. The court had to
decide whether 5.53(1)(c) invalidated the oral agreement to distribute the bei.éficial interest
in the shares in U Ltd. If it did invalidate the agreement, the shares wowid Have no beneficial

owner, and would thus pass to the Crown on the principle of bona vacantia.

Judgment:

The oral agreement gave rise to a constructive trust in favour of the shareholders of N Lid.
Therefore 5.53(1)(c) did not apply because of 5.53(2). Therefore the disposition of the
equitable interest did not have to be in writing and the agreement was valid. This follows
the argument put forward on behalf of Mrs Oughtred, in Oughtred v Inland Revenue
Commissioners, that her oral agreement with her son to exchange interests in shares in a
private company was specifically enforceable and thus gave rise to a constructive trust.
This had been the dissenting judgment of Lord Radcliffe in Oughtred v Inland Revenue
Commissioners. Of course the circumstances of Qughtred are very different to Neville,
as in the former the court was asked to decide whether Mrs Oughtred and her son had
avoided taxation, whereas in the latter the court had to decide between the shareholders
receiving the benefit or it going bona vacantia to the state. Whatever the outcome of a
case however, the legal principles should be consistent.
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-+ ons have been much criticised by academics as showing little coherent reasoning
dECiSISHE of a disposition. This may because they are tax cases and there is a tendency
< to interpret legislation in favour of the tax authorities on the principle that the

. would not intend its legislation to be used to avoid taxation. .

e ever a transaction occurs which involves a beneficial interest the parties should
L lling foul of 5.53(1)(C) of the LPA 1925, unlesslof course it is a deliberate
d the writing requirement in order to avoid taxation.

These
ahout the 1
for the court

|ggisl

Thus W
be wary of fa
atfempt 0 8Ol

523 Formalities for the creation of a valid testamentary trust

All declarations of testamentary trusts must comply with 5.5 of ?he Wi]].s .Or.difmncej,lthe
- oortant elements of which provide that a will shall be valid onl.y lf.lt Is in writing,
ﬂ'mSt m;P the testator or by some other person in his presence and by his direction and the
s*zzgmg is witnessed by two or more witnesses.” These formality requirements apply to
si
i fomzss{tfmp:lliae'? ‘disposition does not comply with these formalities, for example it is
no:fii \;riting Ar 18 not witnessed, it will be void. However, as we shall see qullity willl
sometimes nicice testamentary trusts known as secret trusts even though they are not in

writing 0 ke will.

5.3 CAPACITY OF SETTLORS, TRUSTEES AND
BENEFICIARIES

Capacity here refers to legal capacity, being legally atIch to do sc')m.cthing. Everyone is
presumed to be capable unless it is established otherwise.”? Thus it is thc burden of the
party seeking to establish they were not capable, or those they_ are actm.g for were not
capable, to establish they were minors at the time of tht? transaction or acting under some
Jegal incapacity. Some people are not recognised as having l_egal capacity, Jlfor example t.he
mentally ill or minors, this is for their protection. The law will not au‘Fornatlcﬂlly recognise
some actions of these people so that they do not enter into transactions t?aat t1‘1ey do not
understand or do not intend. These restrictions on capacity are usually provided in statut‘e.
Minors are those under the age of 18 years.” There are no restrictions on minors holding
the legal estate in land in Hong Kong, although the minor may not have the capacity to de.a‘l
with land during his minority. When a minor attempts to seftle personalty, then th-e tmst_ Wll]
be voidable at the instance of the minor at any lime within a reasonable time of his atlallmmg
majority. A minor may not make a will;* therefore a minor cannot cref';lte a trust by will.
Those adjudged to be suffering from a mental illness,” or suffering froxn some other
form of mental incapacity which means they are incapable of understanding \llvhat It‘r.\ey are
doing, are considered to have no capacity to contract, execute deeds, make dispositions or

31 This is almest identical to the UK Wills Act 1837, 5.9. o . . '

32 The default presumption about capacity with regard to property transaction is prov1ded‘an 5.22 of the CPO.' A party to
any instrument shall be presumed, until the contrary is proved, to have full legal capacity tt.} exec ule' that instrument,
to bind himself in terms of that instrument and to dispose of or hold any property or rights assigned under that
instrument,

33 Age of Majority (Related Provisions) Ordinance {Cap.410) s.2.

34 Wills Ordinance (Cap.30) s.4.

35 As defined in the Mental Health Ordinance (Cap.136).
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manage their affairs,

THREE CERTAINTIES TO CREATE A VALID PRIVATE TRUST 147

‘ e  with in some detail in the next chapters but a brief overview
. i . i ein
The parties to a trust haye varying requirements as to capacity: he degaration of tr;ii :1;:3?1‘[[) l::; dtgzct]ri'::;:ni: so onerous that a court V\I:]I prtlly (;;p;\(t);fel
L TH abligation © e L0 in the transferor of property inten
Sertlor, Only a capable settlor or testator can make a valid declaration of tryg ﬁ?;aahd impose the. obllgtatlbolli] zignlsa:‘it;;ntransfer was nothing else.
Generally anyone who is capable of owning Property may ges . ee to be under this t,rfst];)er agrrangeme”ts may appear similar to a trust, for example
Challenges to wills are often made on the grounds that the testator Wag have already seen thc; Otions and rights of the parties are very different. Thercfore,
of sound mind when they made the will, so that they did not know What ract; however th.e ob lgahat a trust was intended when property was transferred and
were doing and so were incapable of creating a valid will.?? Ay, atifici s e court will need evidence t
person, eg, a company, has legal capacity and so can be a settlor, hing else. ratrad Tor Variows Teaspis:
Trustee: Only a capable trustee can administer a trust. The trustee must be capahls roperty can e transicrl
of dealing with the property otherwise the trust cannot be carried out. ¢ . - swapped—that is transferred for consideration.
trustee must be capable of having the legal estate transferred tq him, (1) Itcan be 501{11 or swap
Hong Kong a trustee must be at least 21 years-old.* [f a trustee becom (2) Itcan be a glﬁ‘-
incapable of dealing with the property, perhaps through mental or physiea| (3) ltcan bea lTuSt-.F biject to a power to allocate by the transferee or someone else.
illness, a new trustee can be appointed to aid or replace the original trygqes (4) Itcanbe atranster subj
An artificial person, ¢g, a company, has legal capacity and sg can be 4 ion of a valid express trust the court must be satisfied tha% the trarleerOf
trustee. In fact companies that are formed especially for trust managemens To upho!< the creation o av_ f other reason. To do this the court will look at the
administer many trusts; these are referred to as “trust corporations™, 1 rov cansfer the property for an
Beneficiaries: Anyone can be the beneficiary ofa t

5.4 THE THREE CERTAINTIES RE

The three certainties required to c
Langdale’s judgment in Knight v Knight
years before this Jjudgment. To create a val
must evidence the three certainties:

(1) Certainty of intention—the certaint

37 Again the Presumption from s.22 CP!
38 Trustee Ordinance 5.37 provides that
trustees who are 21 years old or olde;
39 (1840) 3 Beav 148, 49 ER 38, C

“ THHUUUHTIRR I T i

rust and trusts are often set Up to protegt
0 incapable of owning or dealing with
hildren. A company can be the benefigi

ted which, fora time, has no beneﬁciaﬂm
f'my estate to my grandchildren (vet to be

: 3 i t purported
'i surrounding the transfer and the construction of the mstthl'um:sﬂ Soulrjt will
m’mlﬁalchi instrument. If consideration were givep for the transfér tetI; create a trust.
fo ve ﬂ;ﬂ ‘;‘;Sh_u‘e the transfer as a contract, although it may be a contraco orete s
O Wbﬂby Cidearation is given then it is more likely to be a gift, trui‘f Orfnstruction will be
o- Cons : o i ent’s ¢
Q il;f;sntuma ent was used to transfer the property ﬂ’;ﬂ t%l‘;v]ilésetrl;z?of the words spoken—did
\ B If words were spoken the court wi e.al i 1 ot rse?
@mder?‘d.or say “I give you this property” or “I give you tjms LIOpEry t? hl’(:’lent to create
;;w tl-anesrea\rs we will see, there is no need to refer to a “trust” in the ;ﬂ;SLmS ru
OWEVET, 2 ioati intended.
QUIRED TO CREATE ,' {rust but there must be evidence that a trust obligation was in

those who are incompetent and s
property, eg, the mentally ill and ¢
of a trust. A trust may even be creg

for example, 1 leave the residue o
born).

arn. Ol proper t}‘ i i i in return may be a glft or perel’I Y
V . A fr fe f ope without consideration in re / ' :
V eate a v fran fe E:Sd on tl'us: A glﬂ: isa gl‘ﬂtuitous transfer of pI‘Opel‘l y. Gifts ﬂr]e- Vﬂl'ld and:lphe yd
E . y Y & i yf(n‘te\«al giio ope
1 li ivat st are o aseri to L rd al common law and in equ]t . Generally all that is necessal prop
: fon ascribec 0 Lo h d ft of

. feree coupled with the
) . L ” the property to the trans : -
i i e i ntention by the iransferor to “give . ivery. With land certain
]?th had been recognised and requlreld for some e fer of the property. With chattels transfer is usually by dehveri V\; i e
id express private trust the declaration of trust ;:ms lities have to be complied with—a conveyance of land must be i
formali
form of a deed."!

i ith no evidence of the reason
qui : tous transfer of property wi : ! .
| - | | el i sumed resulting trust™). Equity
transferee of property under a trust o)k()l;:gillt;zlmtemmn W e el 14 s behind the transfer will create a resulting lr:;[ (tli1]f]: i{; Ltlransfer ling st ). Bty
l | will
: . . . . . t the absolute owner of prope A ; -
(2)  Certainty of Subject—the certainty of what property is the Subject matter of the I:;isslﬁiﬁt:: Temay il sirabiel v ki ?:rcsmmgaiuss“;bj}(it -
co l een certain classes of persons
3)  Certai bj th : fe s h foiaries transferor. However, transfers of propcrtyll?elw : T D
() Certainty of object—the certainty or means o ascertaining who the beneficiaries Bt o e i s upualy iy menben
the trust are. and?: known as the presumption of advancement: if a transfer of property o
36 1bid, s.10.

O is that everyone is capable but evidence m:

a court may replace any trustee who is under
T,

ay be brought to disprove this,
21 years of age and may only appoint

40 Paul v Constance [1977] | WLR 527.
Bank Ltd [1987] 4l CPOs4.

v Ve,
42 Dyerv Dyer (1788) 2 Cox Eq Cas 92, 30 ER 42, and see Hodgson v Marks, abo

onfirmed in Hong Thai Citizens Travel Services Ltd v Hang Seng
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because a party has not identified a beneficiar

: CHAPTER 13
y for a trust or who will owp an i
property even if they hav_e successfully transferred the trust Property to the trustee - CONSTRUCTIVE TRUSTS
abhors a vacuum and will return the property to the settlor to close the 23D in be
ownership. Automatic resulting trusts may arise if a party has contributeq toa .:0]['\‘3
a purpose which cannot be carried out or hag been successfully completed, The .
resulting trust is also the accepted theory behind the recognition and enfom 13.1 INTRODUCTION
Quistclose trusts where lenders have lent

money to borrowers for an agre
the purpose has not been carried out. The

resulting trust for the lender with a powe
monies do not have to be segregated fro
Quistclose trust. The main consideratio
Quistclose trust is that both parties cons
of the borrower but had to be used for t

edpurp-

borrower is said to hold the bogr, ;
T to use the monies for the a
m the borrower’s other funds t
n in establishing that loan mon
idered that the monies were no
he agreed purpose.

0[1 [} 9 Y ega i i | sevel 1 texts on
e torian aﬂd ﬂuthol’ Of 5 a
l_e C ]eblated 1 th centur 1 g h_[S (8)

/] a_iﬂand,_t laimed there was “one grand rule” for constructive trusts th]jt,
nofed it had beet cd ith a fiduciary character gains some personal advantage by
. C%Oth'etua\i\i]on as a trustee, he becomes a trustee of the ad\_fantagctstg
g hil;l:]e]fngi:]il: ‘iry attractive to reduce the requirements for t? c:r:iqtruz::: ;mwsay )
! Althou 4 : S i st was not restricted n :
veL Maitland cxp]allleizhii}go;ﬁ;::i;\;f (Lzlonstructive trust has bee? suf‘lh s
e the Jate lq,f S jer;tutw rovide a simple definition of a constructi\_fe h’ESt' Thfsl,,m; Y
A TthUt' zif:)ia whilst wishing to avoid the description lremedld_ ’ OE
in part be Lecause th(; rju als;y ;]Ot wished to limit its application by a precise dcﬁn.lttjon-s
i con: Tucive truSt’.]ldchnstructive trust is used as a remedy at the discretion of‘jl; g:o
e that'“:?ice would dictate the courts in Hong Kong and Englalrld 1e Cf[ s
P henever JU‘_S titutional: the courts should only impose a constructive tfuf ted
E ?;:;SSEBEZHS To support this institutional claim it has ﬁequen?ﬁieiijnation
in prescri 5 } . aw, and not by reason o -
E CO]:FIU??IZ:’::::: 1:;?:' ?gngfezriﬂznoggct)}:;; claims which are made to justify the
of the parties. 1
: ; ctive trust.
common intention constru

ies are Subject |
t at the freg e

S

13.2 CONSTRUCTIVE TRUSTS AND
CONSTRUCTIVE TRUSTEES

i i al owner
Another issue to consider with regard to constmctl\tf'e t;:szz ;feg]:hréa&:zztf rtif;if:f —-
4 Pmperty e Etd G:iiﬁ?;iﬁsits—i;‘ggftﬁ to remember that the legal owner ;1);
g e sthﬂd o usenstructive trust is not really a trustee at all in the usual s.c?nse B;uct
e atcoshi but had trusteeship imposed upon him because of hlb c;:mcour‘.[
e tntﬁlefive ItJrustee may not even be aware that he is a trustee unt{l ;tl 'e e
ghelrefm;::]nc ;:1(1)2; l\/fillett LJ, as he then was, attempted to clarify th; ;ZZ 'I;tr;rc& Fo
erf;s?:zsctive trust and constructive trustee in Paragon Finance Plc v D ]

i i i ity Press, revised ed.,
i 7 Cambridge: Cambridge University e
i ity: g Lectures, edited by J Brunyate ( v Spw :
R Mama“i:ﬁ‘i'{"“il" f‘iﬁiﬁi&f ;"ri:;;fs and then noted the seminal case as Keech v Sandford (1726)
1936) p.80. Maitland ci 1o
25 ER 223, considered below in the chapter on fiduciaries. s
. iti : ders to pay a sum of mol
2 Ibid,, pp.81-85. .  has been described as a “fetion” as it is ot  trust but. courts o: ezlgl 1)p(m) proie
- “CD'nSthttlYE truier;y' William Swadling, “The Fiction of the Constructive Trust”
or convey an interest in pro : -
; i 2) [1969] 2 Ch 276, s
Problems 399433, f Edmund-Davies LI in Carl Zeiss Stiftung v h_'erberr Smith & Co (f\tl'iz:nve)r-r["lsts e iovmonc BT
o ts are created by the will of the parties, whereas consn.-uc itk &),
e ”'-l"flxp\;;:ssdm\]:ﬂjich Are Not There: A Partial History of the Constructive Trust” 1
Paul Matthews, “The Words et
Constructive and Resulting Trusts (Hart Publishing, 2009) p.4.
6 [1999] 1 All ER 400.
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The distinction is made according to when the le

gal owner is under the trygg oblia
Millett LT said that the expressions constructive t .

rust and constructive tr

Ustee “},.,
used by equity lawyers to describe two entirely different situations”.

? The Constry,

“covers those cases ... where the defendant, though not expressly appointeq as
has assumed the duties of a trustee by

a lawful transaction which was indepep,
and preceded the breach of trust and is not impeached by the plaintiff?,

The constructive trustee is such “as a direct consequence of the unlawfy]
that is impeached by the plaintiff”. Thus the constructive trust arose when it e

unconscionable for the legal owner of property to ignore the beneficial interests of
whereas the constructive trustee:

“...Is not in fact a trustee at all, even though he may be liable to account as if he -
He never assumes the position of a trustee, and if he receives the trust property g

it is adversely to the plaintiff by an unlawful transaction which is impugned by the
plaintiff. In such a case the expressions ‘constructive trust® and ‘constructive trustee!;‘
are misleading for there is no trust and usually no chance of a proprietary Temedy;
they are nothing more than a formula of equitable relief”?

13.3 PERSONAL OR PROPRIETARY
ACTIONS—UNAUTHORISED PROFT TS

The importance of the constructive trust is, of course, the consequent proprietary ,;
that the beneficiaries may have in the trust
is held on constructive trust then the beneficiaries may assert their proprietory inf
interests good as against others who may receive the
or a remedy against the property or the person holding
is accountable for loss to a trust then the remedy a
personal, that is they may make the defendant ac
misappropriated trust property,
to provide equitable compensation, similar to comm
provide money as compensation.’®

If a defendant
(knowing receipt)

defendant cannot return the property then he may liable to compensate the trust for the loss

his receipt has caused. If a defendant aids in the misappropriation of trust propetty in breach
of trust he may be liable in equity for any loss the breach has caused as an accessory {0
the breach (dishonest assistance). Defendants made liable under these principles may have
traditionally, although incorrectly, been termed “constructive trustees”. It has now been

clarified that defendants found liable in such circumstances are not constructive trustees but
made liable in equity.

7 Ibid., 408,
8 Ibid., 409,

9 For example, see the liability of an accessory to a breach of trust in chapter on liability of strangers to the trust.

property. If the court declares that 1 roperty

V' Interest ag
property or be claiming the pmpe@;
it. If the court declares that Someone
vailable to the heneficiary s purely:
count for any lo:s 19 the trust and recover
although if the property cannot be recovered they may have
on law damages as the defendant will

receives property knowing that it has been obtained in breach of trust
he may hold that Property on constructive trust for the beneficiaries. If the
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debate over whether the trustee or _ﬁduciary .that makes an
B osition holds that profit on constructive trust or1sac_cmstructwe
et the]'rf owes obligations to act in good faith to his prinmpal.—thc_se
e % ﬁdlc]imai;r duties not to allow the fiduciary’s interests t‘o con‘ﬂ_lct with
g ['he'ﬁ l1K:mdyno‘[ to make an unauthorised profit from their p051t19n asa
to the p.rmclpa ial type of fiduciary who owes fiduciary obligaticm's to his trust
A thte.e b Sp;iiuciary relationship, the relationship of a person owing a duty'to
e Thef nother based upon good faith, arises in the agency relatlonshlp.
e kEl another to act on his behalf, usually in business. Here the agent,
fwhere ?Omeolle ?15 l; of another, acts in the best interests of his princl:ipal, the person
L b?: ) nt’s help. T}’lere are accepted categories of ﬁduc1aryias already
o th'e d%zl siary of his principal and the trustee is a fiduciary of his trus_t gnd
- thg.ageﬂt . at ;[L Ort){ler examples of fiduciary relationships include: a §011c'1t0r
g D'f ﬂ;'e :;1 al company director is a fiduciary of the company. The ﬁ.dLleary
. 'C 1m']se,in other situations and is discussed later. As noted above,\lt 1s_part
. hip'may:tm ant to make an unauthorised profit from your position as a hdumary,
g ‘Lmy 1;0 (o trustees. If a fiduciary makes an unauthorised profit from their
e D‘"ﬂlc‘ﬂa_rny ot be permitted to retain it. The fiduciary will have to aclcount for
. the'ylm I111 be required to pass it to the principal.'® It has been clan'rlled that
g W}] Psulanzver had the profit the trustee or fiduciary does noF hold this prof_lt
B rincipal but is merely accountable as a constructive trustee. This
o fQT - mISt' o 5 as if the profit is held on trust then the principal or trustee has a
. lmPOﬁant 155hlilch allows claims for the recovery of property which represents t'he
.Et]irye;nst?fels}:e\g is not trust then the principal or trust is limited to ﬂi psrsix;il ;1312}
er _ : >
J hv:nay be defeated by the prope@ bclamg transferred to o‘]cjhfl:rs aélg:;ycﬂ ?n ane Oﬁﬂing
i However, as is discussed below, the Privy . [
. ﬁﬁ?m% the general approach that if the trustee or fiduciary has received
| ' i i or their trust or principal, in
. pmﬁ;l]?a’thii \?v(;l;r;eb:')ﬂf)ec O&?;Ei;ﬁiﬁ ;reater claim to the profit and
B iy : i r their principal. The
oo Tt s woprieary teres and ermits llowing tis
ortance of this decision 1s tha . : ollowing ths
profit and tracing substitutions f(')r th.e Proﬁt and their pcl)ss;lz?le [re;c‘};;i:z};t:ls;:i (g €t
princi ing. Although this principle was doubted in Sincla .
. trac(z:’ ]% inance Ltd™ by the Court of Appeal, the Supreme Court has reaffirmed
‘ y 3 13
u f;if:; triﬂycz‘izlz 'Lﬂl;HR European Ventures LLP v Cedar Capital Partners LLC.

13.4 CONSTRUCTIVE TRUST: TRUST OR REMEDY
OF EQUITY?

urse, fraud
The constructive trust has most often been used to combat_ fr.aud- G 58 al c’oncept
;s.not used in the same sense as deceit at common law. This is the more gener

10 For example, see Boardman v Phipps [1967] 2 AC 46.
11 [1994] 1 AC 324,

12 [2012] Ch 453,

13 [2015] AC 250,
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i ‘ncipal has not made a corresponding loss. The profit may bem helled
even if ﬂ?e . pﬁt or advantage derives from the trust property. For examp t,
uctivo (1! e which is said to be the first use of the c_onstructwe _tr?s ;
4 Sﬂndfard,m the Casle ase to a trustee in favour of the trust which had_ an infan
e o gar?;ford took the new lease for himself. When the infant was

i m[ftee}]hfe sued Sandford for the profits he had made on the lease. Lord
Mr Kkeech,

described by Viscount Haldane LC in Nocton v Lord Ashburton:1* “any breach
of obligation which is enforced by a court that from the beginning regardeq
court of conscience”. Thus unconscionable behaviour is the bagis of equitab]e ;
equity, “correct men’s consciences for frauds, breach of trusts, WIONgs and opprege
Therefore the court imposes or recognises a “constructive trust” that Protects g p.
interest in property in favour of the claimant and that is then held op trust by the legal

nov
The debate over the remedial or institutional nature of the construclive

trust ang g ve judgment: . 0
to which it is put, has led Swadling to argue that the constructive trust is nog actually : : st for the infant, for T very well see, if a trustee, on the
but a remedy of equity.'s However, this has been countered by Wright who argues st consider this as a tru

d
i few trust-estates would be renewe
i ve a lease to himself, few -estal .
E . mlig}tllicl:jgh I do not say there is a fraud in th1-s case, yc‘_[ [Sanclfor;lgL
- Msle,t it run out, than to have had the lease to himself. ”l[l’h]s 1an]seee
' : i ight not have the lease:
is t f all mankind who mig|
stee is the only person o ‘ : Lt iy
g m(]) er that rule should be strictly pursued, anld not in thehle"zrie relaxed
y I')'r p~us what would be the consequence of letting trustees ha oo tc,)
i velry Cw:w to cestui que use. SO decreed, that the lease should be assig
a refusal fo ve1n st

: : : ants comprised
13.5 ACCEPTED CATEGORIFES OF fan and tht the trustee should be indemnifed fom 37 “67Cn
) ¥ t of the profits made '
CONSTRUCTIVE TRUSTS e lcase, and an accoun

P we

constructive trust is a trust however much it may differ from the expr
that is to be expected as there are many types of trust and many have o
to the express private tryst.!? Although there is academic disagree
nature of the constructive trust we may consider the situations in whi
may arise—the categories of constructive trust,

€SS private ¢
nly limiteq
ment surround
cha constrijefj

e cestul
d rather have

iti

[ i had to
{ ]B]( ¢ lease 10t (5] g lt to
ﬁ‘thc tl’llst 5] th beneﬁt Uf he mran n constructive trust ar (i

d the profits he had made on the lease to the Plamtiﬁbeneﬁmary.' d from
. . has some controversy over the status of property obtained | 0
nﬂte."d g er been trust property and was not derived from trust PFEPBYW- 4
parties that 1.1as 116Vﬁt may only be subject to a personal actiop b?,sed on a debtor E:E
" thle tc a?]ililiﬁ Etr:i not subject to a trust interest for the principal and the ensuing
{or reiato. -

i ionship
i i i duciary nature of the relations
ts. However, this may be modified if the fiduciary e

Below are some categories of constructive trust—.
on categorisation of these circumstances as
exhaustive.

once again academic Opinions
constructive trusts. These are by no mesy

Constructive trusts may be imposed or recognised by the court:

(1) when a trustee or fiduciary in breach of trust or their fiduciary duty makeg a :
or takes an advantage from their fiduciary position; '

(2)  when strangers to the trust have damaged the trust:

(3)  to prevent fraud:

(4)  when there has been unlawful killing;

(5) to help parties under a specifically enforceable contract;

(6) to enforce “special® testamentary trusts; and

(7)  to give effect to common intentions—the common intention constructive trust,

oprictary righ : ss the property to the principa
. d the fiduciary under a duty to pa - ; asition.
; dﬁ];a\:j:?; (\::()uld never have obtained the profit unless they held the fiduciary p

: u

Boardman v Phipps
[1967] 2 AC 46

t i (~ icia]ies,
:.ﬂa’r pardman was a solicitor to the Phlpps fam]ly trust and, Ugethef with one ofthe ben

i i tion about the
“Tom Phipps, attended meetings of a private. company and_obte'uneclll gjﬁ;ﬁ?ng_ bout the
in! which the trust held a substantial although minority s bl o B
:'!engl?}any,Phi s realised that there was the potential to make a Sl'.le 51]11 ia pn e
?;lst ?l‘:ﬂh t p[z urchased more shares in the company and.rfaorgamsed the comp S ;;res 4
B e - f this but the trustee was not in a position to purchase more pares &
me@Ed e t‘juStee r d Tom Phipps therefore decided to purchase .shares themse- lveim :
’l_hat - Bo?dml'ﬁ““i?:n They informed the trustees and beneficiaries of the_ fam-l )1; ! f'sor.
;ﬁm;ije remj arl{l(:: ;hi.pps reorganised the company and realised. subs‘tanflal profits
ﬁlianl;selszs E;.T;ld for the trust. One of the beneficiaries challenged their actions.

Trustee in breach of trust or fiduciary in breach of their fiduciary duty

A fiduciary is someone in a special relationship of good faith with another party, the
principal, where the fiduciary has power to affect the interest of the principal. The fiduciary
has strict duties of loyalty and good faith. For example company directors are fiduciaries of
the company and owe duties of good faith to the company as a whole. They must not allow
their interests to conflict with their duties to the company; they must not make unauthorised
profits from their position and they must always act in the best interests of the company. As

we shall see the trustee is a special type of fiduciary. If a fiduciary males a profit or takes

an advantage from his position he may be liable to account to his principal for any benefit

14 [1914] AC 932, 954,

15 Earl of Oxford’s Case (1615) Rep Ch 1, 21 ER 485 (Lord Ellesmere).
16 Swadling (n.3 above) pp.399-433,

17 David Wright,

18 (1726) Sel Cas Ch 61, 25 ER 223. _
19 (1726) Sel Cas Ch 61, 62, 25 ER 223, 223 (Lord King LC).

e L Ve CFAR 1.
0 Ti ing L Id Ventures Ltd (2006) 9 HKCF
“How Much of a Trust Is a Constructive Trust?” (2012) 18(3) Trusts & Trustees 264-272. 20 Tiipole Trading Lid v Prosperfield Ve
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Judgment:

The House of Lords held, by a 3/2 majority, that Boardman and Tom pp; .
account to the trust for their profits. They had acted in good faith and they haq
profits for the trust, but they had nevertheless made their profits purely ag 4 .
information gained from their association with the trust. Boardman and Phipps
themselves trustees de son tort, de facto trustees because of their actions 2! g thus
were in fiduciary positions to the trust when they received this information The;r
allowed their personal interests to conflict with their duties to the trust, They helg :
profits for the Phipps family trust.

The most intensive recent debate over the nature of a principal’s interest
been generated by the cases involving fiduciaries taking bribes.? In Hong
infamous case involves the government lawyer Warwick Reid. Warwick Reid may hay,
been the type of problem lawyer Alexander Pope had in mind when he wrote, “Alas! Tha
small discredit of a bribe, Scarce hurts the lawyers, but undoes the scribe” -

in property
KOIlg the

| A-G of Hong Kong v Reid
[1994] 1 AC 324

Reid was employed by the Hong Kong Government to
| took bribes to “tip-ofl” those being investigated

| When he was caught he was sentenced to eight years’ imprisonment for hig criminz (.
activities and ordered to pay HK$12.43 million to the Crown. This represented the Ve, lyg
of assets controlled by him which could not be accounted for by his income and may mw‘
been derived from bribes. No payment was made and the Attorney General for Haong Kong
registered caveats, warnings of a claim or interest, against three properties in New Zealand
as representing the money received as bribes and so held on constructive trust 1or the Crown, ‘
When the Attomey General attempted to renew the caveats in the New Zenland High Court
the respondents relied on an English CA authority that a bribe receiven hyafi
subject to a proprietary interest in favour of the principal but merely subject
creditor relationship and so a personal action. Thus the Crown could not assert a proprietary
interest over the bribes or over any property which could be traced as representing the bribes.
This interpretation of the principal’s interest in a bribe was upheld by the New Zealand CA,

prosecute bribery and corruption,
» to lose papers and to delay Pprosecuti

duciary was not
to a debtor and

Judgment:

On appeal the Privy Council, led by Lord Templeman, adopted a creative approach to
the question. First it was stated that the provider of the bribe had no right to recover the
money as it was passed under an illegal transaction. Then Lord Templeman stressed thata
fiduciary accepting a bribe caused loss or damage to his principal 2! Thus, as soon as Reid

2

See chapter on strangers to the trust.

See Sarah Worthington, “Fiduciary Duties and Prop

(2013) 72(3) Cambridge Law Journal 720, 720.

23 David Hayton, “The Extent of Equitable Remedies: Priv
Lawyer 161-164,

24 [1994] 1 AC 324,330-331,

=]
ro

rietary Remedies Addressing the Failure of Equitable Formulae”

y Council versus Court of Appeal” (2012) 33(6) Company

ACCEPTED CATEGORIES OF CONSTRUCTIVE TRUSTS 383

e bribes he knew he had no right to the money and should hf_lvc Zan‘ctc_d 1:1
loyer, the Crown, which had suffered damage because of the bribe. s' it is h
B that equity looks on as done that which ought to be done, even thoug|
; g eqUItt)}; ]fundqsls eduity would consider he had given them to his employer, the
r . av Reid could retain the funds and still have given them to the Crown
k- T'he b ;.V ?unds on constructive trust for his employer.” If the funds were held
o heldct ?}m then the Crown had a proprietary interest in the funds which could
g fo{ . I;Jitimtions éf property purchased with the funds. Any asset.pur_chased
‘ mﬂiedf l?lt;s E:v]o;lld belong beneficially to the Crown, including the propetr:esﬁ :in New
B i increase in value in the properties, as the fiduciary
E (':r'oc‘;u ‘::S;L‘Lrifénigﬁfe;ze under the principle that he could not r.nake a
- peﬂ'ﬁme ition. The decision of the Privy Council acknowledged English CA
e J'ﬁ-om %‘15 'EDS bein.g merely subject to a debtor and creditor relationship as between
-onf)’. 8 bnd Tlsis .rincipa] but relied on the House of Lords decision in Boardman v
ﬁdumazc?:ﬁn ofP the Higl; Court of Singapore, and extra-judicial comment by Sir
Bhi a <
?ﬁfﬁ/’lilleﬂ,” a: he then was.

.mceiVGd th

ion was followed in Secretary for Justice v Hon Kam _Wing.“ In this actlo.n the

o iment sought to recover what it alleged to be bribes and proper.ty pald for

8 Govfinbribes Although the action itself was concerned with time limitation, the

E aﬂegﬁ at if lhe.action were to succeed then the defendant would held the propfarty

. Ch?ar 11ust for the Hong Kong Government, as the recipient of the alleged bribes

mtr}isnu:)?;iulst for the employer as soon as they were received.” The reasoning for the
.‘ m nsi:i?n of the trust was further clarified by Deputy Judge Barma SC:*

“9 Prior to the decision in the Reid case, it had llong been held that a I}ilducamyozgg
- received a bribe was merely a debtor in equ1t3.( of the person ?o whom 1zr50nal
fiduciary duties, and that the only remedy available agam.st him was ; ]:; o
claim requiring him to account for the value of t?le bribe recells'vebé) 500,
Metropolitan Bank v Heiron (1880) 5 Ex D 3 19_; Lister & .Co.. v Stu Sd oo
45 Ch D 1. However, in the Reid case, the Privy Council d1sa_ppr(-)v.e fhese
decisions, holding that in such a case, the bribe was held by thPT recipien 011- ;
constructive trust for his principal, so that the principal was ent1?1e(31 to _It“iclc.(:vzr
not just the amount of the bribe, but any property that was acquired with 1t,
s made through the use of it. .
R 2. larrll}trh}:([){ﬁetisd case, havingg described a bribe as ‘a gift accepted by a ﬁduc1islr_y a;,
‘ an inducement to him to betray his trust’ (p.330G), Lord Tem}?leman explaine
‘ how such a constructive trust arose at p.331B-I, where }:le 52}1d:
‘ “When a bribe is offered and accepted in money or in 1f11'1d, the money ?é
property constituting the bribe belongs in law to the retmpwnt. Mé)ney pa
| to the false fiduciary belongs to him. The legal estate in freehold property

25 However, the usc of a constructive trust in these situations is not w.it‘nout criticisim, ;,eze; ;\gd;’;w D Hicks, “The Remedial
_ Principle of Keech v Samford Reconsidered” (2010) 69(2) Cantbridge Law Journa }
36 Sumitomo Bank Ltd v Karitka Rama Thakir [1993] L SLR 735.
- 27 Sir Peter Millett, “Bribes and Secret Commissions” [1993] RLR 7.
28 [2003] | HKLRD 524,
29 Ihid, [62].
30 Ihid,
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conveyed to the false fiduciary by way of bribe vests in him, Equity, hoWEVe‘r
£

which acts in personam, insists that it is unconscionable for a fidug;
to obtain and retain a benefit in breach of duty... The false fidyc; '
received the bribe in breach of duty must pay and account for th
person to whom that duty was owed. In the present case, as s
received a bribe in breach of the duties he owed to the Government of Hop,
Kong, he became a debtor in equity to the Crown for the amount of that bﬁbe_'
So much is admitted. But if the bribe consists of property which increaseg in
value or if a cash bribe is invested advantageously, the false fiduciary will
receive a benefit from his breach of duty unless he js accountable not only for
the original amount of the bribe but also for the increased value of the Prope;
representing the bribe. As soon as the bribe was received it should have beep
paid or transferred instanter to the person wha suffered from the breach of
duty. Equity considers as done that which ought to have been done. As soop
as the bribe was received, whether in cash or in kin

d, the false fiduciary held
the bribe on a constructive trust for the person injured... The authoritieg show
that property acquired by a trustee innocently but in breach of trust and the

property from time to time representing the same belong in equity to the cesgyj
que trust and not to the trustee personally whether he is solvent or insolvent.
Property acquired by a trustee as a result of a crim inal breach of trust ang the
property representing the same must also belong in equity to his ceszyi que
trust and not to the trustee whether he is solvent or insolvent.’

24. At p.337E-H, Lord Templeman cited with approval the views expressed by

Millett I J in his article ‘Bribes and Secret Commissions’ [1993]1 R.LR. 7, at
P20, where Millett I J sajd:

‘[The fiduciary] must not
conflict with his duty. If
having acted in accordan

Ay why
€ bnbe to the

00n ag [Rﬂid]

place himself in a position where his interest may
he has done so, equity insists on treating by ag
ce with his duty; he will not be allowed ‘¢ say that
crest to that of his principal. He must not obtain a
profit for himself out of his fiduciary position. If he has done s¢. equity insists
on treating him as having obtained it for his principal; he w;
10 say that he obtained it for himself. He must not accep
done so, equity insists on freating it as a legitimate paymen
benefit of the principal; he will not be allowed to say that it

Liiot be allowed
a bribe. If he has
tintended for the

the bribe. It also seems clear that the manner in whj ch the trust

arises involves the
use of two of the techniques of equity. F irst, because the fiducia

ry cannot be heard

, as the bribe is something that must b
(instanter) to the principal, equity treats as done that which ought to be done, and
imposes a constructive trust over it for the benefit of the principal.”

This principle seemed settled until the En

glish CA decision in Sinclair Investments (UK) Ltd
v Versailles Trade Finance Ltd.

UL i T
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Sinclair Investments (UK) Ltd v Versailles Trade Finance Ltd
i
[2012] Ch 453

; d the principal’s funds to give the impressior} of trading activity to generz_:lte
el .use licated Ponzi scheme. The confidence in the trading of the companies
. e f:'Ompf the companies’ shares. The fiduciary sold the shares for some _£28
eased the price © hould have been worthless. The gain represented an unauthorised

e Sllﬂffis Sf the principal’s funds and should have been accounted for b_y th,e
& it from the v I. The problem was that the funds had been paid to the fiduciary’s
e 1neiary to the principal. 1€ prople ) . Klthiough the profis
- re banks including those with floating charges. g .
creditors w}}wh vlve nature of the fiduciary’s interest in the finds was very important. |
Wﬁ e rietary it would succeed against the banks unless they were hona ﬁa’e
e W‘?hscilrt(fotice of the principal’s interest. If not the interests was personal against
urchasers Wi

(he fiduciary and no action lay against the banks.

, Judgmem.'

sclared itself bound by its own previous decisions and (?eclined to follow A-G
Heys Reid, holding where there was a bribe the principal had never had the
X Kﬂ?nﬁ . e;u,ld never be a trust in favour of the principal. Thus there was no
prof‘e_rty So-ttereS‘f merely a bersonal remedy for the principal against the agent. It should
B er:i Neuberger MR in giving the judgment of the Court noted that lhe_proﬁts
e ﬂﬂt?d o fore the Court were not made from bribes and there was a distinction
b l;iet 3 eade by way of share dealing in a “classic Ponzi scheme™' and a
be;twel’aﬂ 'Sud"l F‘:O d’e;.ln directly to a fiduciary to induce him to betray his principal .2 The
| da? onsider the nature of the principal’s interest in a bribe to a fiduciary
i Pm'c'eeidfeb 0ncd by five previous CA decisions that these were subject to accgunt
E hek'i nl;sle oﬁr cnsgtion only not a proprietary interest. Lord Neuberger MR opined
E equl‘fa : Cfror[zl satisfied that the Supreme Court would follow 4-G of Hong Kong v
thaj[ h'e 0 ar" lled upon to consider the principle as the decision in A-G of Hong K.()ng
R:d'clff :«tfa‘: ?:lezound”p and might result in unfairness for other creditors of the fiduciary

ei s
;n the event of his insolvency.”

However, in FHR European Ventures LLP v ‘Cedar Ca{;ital _P.artners .LLC;’]: ];:el) iug;z::;
Court reaffirmed the Reid principle that there is a proprietary ¥ntel:ra..st in aﬂ 1; Pl
i he law of agency. The Court also noted that many ‘|ur]sd1ct10pb ad ¢ o
E;l: i:ucta of the principal’s proprietary intere_st Iin a br}be and had demdec} 1:;) lfrol ag:;rl Duesz

Reid approach as this followed the general prmcal_ples (_)t the. la\jv of agency.
judgment of the Court included Lord Neuberger’s clarification:

ing i fr ious parties in low-yield or non-existent business ventur-cs;

1 APUHZi'SCh'cme invc]"}es "_‘l'oiu;’i:"‘;:ﬁ;::;Z;";;:::‘f‘;;?ﬁ";l [unpds of new investors and the cycle: of paying _e;;r]tl;]:r
%he e l_ﬂ"E“tU_fS ‘E;EWE lv investors continues until the fraud is discovered or the fraudster disappears v}x‘lt e
;'nvzsmrs “t{lth Zillt;le ;2:2::;1) Stone Consultants Ltd v National Westminster Bank Ple [2013] EWHC 208 (Ch).
unds: see for e

32 [2012] Ch 453, [56].

33 Jhid., [76]-[83].

34 [2015] AC 250.
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“33. The position adopted by the respondents, namely that the Ryle applies (g 4
unauthorised benefits which an agent receives, is consistent with the fundam #
principles of the law of agency. The agent owes a duty of undivided loyalty t(; ]

principal, unless the latter has given his informed consent to some legg 'm
standard of duty. The principal is thus entitled to the entire benefit of e agenpy
acts in the course of his agency. This principle is wholly unaffected by the factﬁlé;
the agent may have exceeded his authority. The principal is entitled 1g fhe bmﬂ,ﬁj
of the agent’s unauthorised acts in the course of his agency, in just the same vy
as, at law, an employer is vicariously liable to bear the burden of an Elnployeé*g; |
unauthorised breaches of duty in the course of his employment. The agent’s dum
is accordingly to deliver up to his principal the benefit which he has obtained, and
not simply to pay compensation for having obtained it in excess of his authogs

The only way that legal effect can be given to an obligation to deljyer up Speciﬁé

property to the principal is by treating the principal as specifically entitled 1o it

Thus the focus of the Court was on the general principles of the law of ag
fiduciary nature of such a role. If the remedy of specific performance is avai
holder of the relevant property will hold that property on constructive trust.

Cney and thﬂ
lable then he

This area of the doctrine of constructive trusts is intertwined with the confused law of

fiduciaries generally,’

It is also important in Hong Kong to consider that the principle in 4-G of Hong Kong v
Reid is a very important principle in combating corruption which has been describeg
as “an evil practice which threatens the foundations of any civilised society” Thig
principle therefore has a particular importance for Hong Kong where these Practices
have been described as “cancerous activities™,” as, although the common law geney i«
“abhors corruption and fraud”,”* Hong Kong has taken a particular stand against bribery
and corruption which was considered endemic in the 1960s and early 1970s and i=g to the
setting up of the Independent Commission Against Corruption in 1974, In Hong Kong it has
been said that corruption “must be kept in check” as an “imperative of ovr legal system”
which is the justification for the courts of Hong Kong allowing that “spccial powers of
investigation” are necessary to combat corruption.™ The importance 01.4-G of Hong Kong v
Reid is that it prevented Reid taking advaniage of his criminal activities and the limits of 4
personal action so that he and his wife (and possibly his solicitor) could sell the properties
and, in the words of Lord Templeman, “the proceeds whisked away to some Shangri-La
which hides bribes and other corrupt moneys in numbered bank accounts” 4!

13.52 When strangers to the trust have damaged the trust

A constructive trust may be imposed upon somebody who intermeddles with trust property;
or somebody who dishonestly assists in a breach of frust or somebody who knowingly

receives trust property. These parties are known as strangers to the trust and will be
discussed later.

35 See Worthington (n.22 above) pp.720-752.

36 A-G of Hong Kong v Reid [1994] 1 AC 324, 330-33].

37 Rv Chong 4k Choi [1994] 2 HKCLR 263.

38 Rv Whitaker [1914] 3 KB 1283, 1297.

39 Attorney-General v Hui Kin Hong [1995] | HKCLR 227 (Bokhary JA).
40 fhid.

41 A-G of Hong Kong v Reid [1994] 1 AC 324, 336,
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d .
. i structive
y d the equity jurisdiction has existed to prevent {raud thus constr
note

fously unconscionable conduct.

ften imposed to prevent fraud or
¢ are 0

Peffer v Rigg

[1977]1 WLR 285
joi i d Mrs Peffer, legal title being
i g d a house jointly with Mr an 8 Patit :

e I'm“’:sh E(S)Te name. Mr Rigg sold the house to his wife for £1 as pa-rtt()fgft
‘ 'ayed e nd Mrs Peffer had not entered their interest at the Land ch1; r%/f

o S(it‘ﬂerﬂel\rfllL NF[{rigg held the property on constructive trust for herself and the Peffers.

cld that Mrs

:“‘ I‘\G]d

Binions v Evans
[1972] Ch 359

; i "
ouse at a discounted price subject to an express agreet:ent to ]:}errr:fy
S . ‘ °
ini ht to evict Mrs Evans, who was m
roperty. When Binions soug : : -
t?ﬂhpe c](})urtyheld that she had a life interest by way of constructive trust

' Binions ourchased a b
‘ jiﬂrz Uvgas to live in th
- atractual licensee,

. - 42
. 13.5.4 When there has been unlawful killing s enctiany

A i = all not :

i inci * public policy that “the bloody han 5 : 1
- prm'mp]e'Ozeziz;cuilawﬁllly kills the testator or intestate and.thereby acqutr\:s;lf%;e
k- athIlclj OZEL;ed’s property a constructive trust will be imposed in order to pre
title to the de

S

killer from benefiting from his crime.*

Re Estate of Cunigunda Crippen
[1911] P 108

5 . " - 1 2
| CII[:)[)E: m dEIE 1 13. 1 ed testate so Cllppell was the l)etlcl clary (]l ] er estate
I 3ig d 15 Wl Sl C dl
CIIPPEH aLS C()“‘flcted ()t 18 Wlfe 5 IIlutdCI al]d] allgﬁd. C[lppen lad €X€Cu|’.l3d aw VeaVWllg
al] ll § €8 ate to mistress an actio ‘U piollate (:l lpPC 18 [)elsona [e])resc]ltﬂ (& as
L hlS T . I 14
p‘ aSSeld(NrEI m fa‘roul ()i adIlll!llSllElthIl fo t} c Wlfe s Ilextofk“i. S“ Sal].luelEVa“S COomme: 6:([
X

. “ ] v
It iS Cle T that 1he laW ib th'{lt 10 pelSOIl can Obtaui or e]lfD] ce, dny Ilghtb resu t[]lg
a > 2

- ! y T
h‘ f 1 hlS OWn Crimc Tha human m]‘nd I‘BVOI(S at lhe \JCIS‘ ldea that an Ol 1€
to him froi Sk

doctrine could be possible...”.*

hip to combat many types of illegal gain for example in A-G

42 Equity has used the constructive trust or constructive trustees B el e g i

f Hong Kong v Reid [1994] 1 AC 324, a constructive trust was applied to
0]

had d as the of Publi X ions in Hong Ko 2. .

ecelved as the Director blic Prosecutions in Hong .

43 See : Vl ( ﬂ“ gh]eJL “The Bloody Hand May Mot Inherit: W hy Hong Kong Killer Henry Chau Will Not Get a Cent
Steven Galla, Ty 5 v

; ilable at http:/www.scmp.com/
he Estate of His Parents” South China Morning Post SID Novembei 20:1)].] :::an-cmu—wm_mh
from fth e ql dng/articlell E’??].891'"01t:acudyfha.ud—ma\y-11ot—'ulher1t—wl‘;_:f;llmrlgf—ucir\lfjoi“t e T o
news/hong-kor a0yl o Bl e S5 .
imi i i lies if a joint tenant unla v e i
¥ élmlr(n]:llar nfj s I?met: ;I?Iljlici::da%i:lsolm ‘\JNHson, “Death, Severance and Survivorship [2007] Fa
the killers favour is no 3

45 [1911] P 108, 112 (Sir Samuel Evans).
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i i ills they are
i inci licable to the doctrine of wills t
' . th the usual principles app
Scotching v Birch d

e rot Compb{“here is some dispute over how these mutual wills are enfo{;cetf;ll; f(i;ﬂ:
; ity. . o : igations and othe
[2008] EWTHC 844 (Ch) e in eqm?;fefred o5 acushmehial badifor e“forcmg.ﬂ]; %bltlgdtltonif ancother o 2
jgs have e imi re has been academic debate as to
Parents ofa boy had separated. The mother killed the son in what she claimed o » constructive trust. Similarly, the
pact and was awaiting trial for murder. A dispute arose between the parents oV

: i ication

implied trust, as enforcement of secret trusts requires commlgt;ca la "

e ]to fhe trustee it may be that they are express trusts; howeyer, i d.eynce
ot comply with the formalities required in 5.5 of the Wills Ordina

erthe by  is an CXPTES
the son. The son had died intestate and so the pa

rents were entitled equally 1o his ¢ trust obligation .
also to his corpse. The father argued that the mother was not entitled be i i they don _ of the constructive
public policy fhat a person whogunlawfully kill - e not be valid. Thus they may be enforced by way

s another is prohibited from tak; .0y and so should ) ive trust, as it is a gift made in
under the will or intestacy of the victim. The co ; taking 3 e is causa may be considered a constructive trust,

urt upheld this principle, 1f any prope e donatio movil f the donor and may be recalled
er s d on the death of the
passed to the mother she would hold it on constructive trust for her son’s estate, 8 plation of death that is only perfecte

I reventing al 0 e before death. Thus the constructive trust cr ystallises on the death of the donor.
g mg from unlawf ] time be Qar .
1 h _pO]_iCy p v tl g Uyone ﬁ' 1 ﬁiﬂ. 1 u] Hj !

be applied if the circumstances are such that it would be unjust to enforce the ryfg.
example, a wife who had been subject to repeated domestic violence and abyse shot

husband dead and was allowed to take the property she inherited from him absolutely g
not on constructive trust.*

To give effect to common intentions—the common intention
ive trust

wns“u(:t:;eto uphold informal trusts of land which could not be erlufor'ccd becauste
hese trusts s e : ired for a declaration of such a trust,” or for a binding c_ontrac :
ack th:_-f wr[-]ahgl;izlimuaﬂy been confined in most jurisdictions to the dgmeshc hon:;ef
mmon law that no one should be allowe to prof l s S“tust:)?mnercial relationships. Informal interests in land o anset i Z\{ay
rin equity: nullus commodum capere potest de inipin N poe structive trust or as a remedy imposed through proprietary s op}])) f 1o
sua propria. The slayer rule has been i . e trust,. C(E;e trust to be declared a common intention to create a trust n.]uSt ed ?‘rom
in the USA and usually is applied in three ways: ?m‘ﬂ?:::issi;cce of the parties—this can be either an exprtta;s agrel:?;;l:;;): tglefzgﬁﬂ must

scidi are held on constructive trust the ques ; s

(1) the wrongdoer may not be barred from inheriting; e e dccﬁil(rfl ?slilz};ded fulfil the intention and to address the Lulconsmoc?‘abll;t)sf
(2)  the wrongdoer is barred from inheriting; or - Pl'Op("? The use of the common intention constructilve trust to settle 1_spu ed
(3)  the wrongdoer is not barred from inheriting, e Ofmc;the family home will be considered in detail in Chapter 11 Equity an

on the wrongdoer to pass over to another be g o

but equity imposes a construetive i g
neficiary—either the slayer's cwa heirg

vro . . T rame: G m . ish a common

or the vietim’s next of kin, WFHW!JLJ jurisdictions it is generally accepted that it is dlfﬁ?ult 5100 establish RS
§ . tl:nosc;nstructive trust with regard to a commercial fransaction. HOt‘?;'leVir: : extended
; . infention —— ive trusthas been ¢

13.5.5 To help parties under a specifically enforceable contract dthatin Hong Kong the use of the common intention Conﬁm'lft;vto R B e
. . . : & - y ST TR i des but is not limite

The ancient principles of bargain and sale for land recognised that on {i.e completion of {0 commercial relationships.® This use inclu

the agreement and the payme

52 These

ity” af us case of Pallant v Morgan.

nt of the purchase money, the legal title to the land was held 0 as the “Pallant v Morgan equity after_ theh zszr:g;zd i Py Mg T

by the vendor on an implied use for the purchaser’’ The modern development of this is constructive trusts arise because the }ziai;es e o o
that, as equity considers as done that which ought to be done, the interest of the purchaser ane of them acquires a property an ey

at [he CotltlaC[ S made ] j 1 tﬂtﬂled mto a b]]ld]“g contract () 5] pally vaul the la] d alld t eXplUltS it W‘lthout the
i res hen

r y fo CEab] 0 or Sa]

. A cons

Ids it on constructive trust for
uctive trust is imposed upon the vendor. other. Equity will hold that_the legﬂl_Ow“er;j;]:,i\fégﬁéﬂﬁe defendant’s unconscionable
Between exchange of contracts and completion the vendor holds the property on trust for both parties. The constructn;e truslt is .m;a(r) theamarbe” i Slainint. Tho Gerbemeny Hus
the purchaser. It was said in Lysaght v Edwards,* “the vendor is a constructive trustee for behaviour in an agreement “keeping ou
the purchaser of the estate from the moment the

: negotiations but not a
contract is entered into”. been described as a joint venture and usuallly .mvorj[i;ig ;Uttga::gblisﬁ that the defendant
. i for a claiman .
binding contract.”® The main problem o A —
. - st agrecment was a jomnt v
13.5.6  To enforce “special” testamentary trusts fias acted unconscionably is in establishing that the agr
There is some controversy over these examples but it may be that mutual wills, secret trusts

and donationes mortis causg are enforced by way of constructive trust. Although mutual

49 Section 5(1)(b) CPO. 5
50 Geary v Raniine [2012] 2 FLR 1409. .
B <. St 4 T Tk Hung Annie (HCA 298/2012, [2013] HKEC 990)
46 ReK {Deceased) [1986] Ch 180, A ngsi] g Iy
47 See Jean Howell, “Land Law in n E-Conveyancing World” (2006) Conv 553, 560. f ) o i Lid [2000] Ch 372.
3 ; ; » v Luff Developments
48 (1875-1876) LR 2 Ch D 499, 506, 53 Bamner Homes Group Ple v Luff
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If the parties have negotiated “subject to contract”
into the negotiation correspondence then there will be no joint venture,
Holdings Ltd v Targetfollow (Birmingham) Ltd* the court at first instance found g
Was no jeint venture because of such clauses. This was upheld by the cA which,

Banner Homes Group Plc v Luff Developments Ltd > clarified that what wag e
successful claim for a constructive trust was:*

CHAPTER 14
and such clauseg have |

EQUITY AND THE FAMILY HOME

discussed in this part involve couples cohabiting in property

]Ilg ctween ] es; an me 1 VEr nc s cons Y S d p mn
Tldl’::l‘Stan 1 [ ._ y ho % oOWeve pfl 1p} con ldEI ed ma }115(! be i Ed to deCI. (<] ii arties a
( ) e partl o d

2 the Clal“la must act [ . 2 1 c f T
usua 0 1 . h y whal 1€ Gxtent Ofthose interests ar
I etr]me "t . ] Vent] ire have ]._'[] (% ests 1n propel’t an bl
( ) ( y he1 d . y d h tt te are. 1o

i i i ally categorised as
i [ i t is considered here but is usu Tises
tion of resulting trus . O o
| . | . . that it applies when property is purchased with
commercial opportunity) in reliance upon this under B ion

f ][) Ve no! ha[l 11 pl‘Dp ltY 1S purcllas E(l
Uurposes pet aps even re il whe a [~

Or C( YNME Cld] p S p

1€5

¢ ihe cases and situations

in not laking advan,
standing,

These elements were confirmed in Alan Hoo v Benjamin Lung.

: . ive trust is usually
" In these girg I tic habitation. Conversely the common m;entmn co;;;t?;ng:;:hased for family
- . : um ¢ o ; : ly when prope
it will be uncenscionable for the defendant to 1gnore the understanding_ and eq ity ed to be 2 familial doctrll}e, applymhg Oniza _Omt}i enture commercial purchase of
enforce a constructive trust. There is a marked similarity between the commerciz] _tion: however, may also arise when. 4 ere ; :
intention constructive trust and proprietary estoppel, a similarity that ig echoed arising frent the Pallant v Morgan equity.
domestic counterpart and discussed in the next chapter. Thus actions may be hase

5 its of marriage
- bewins with a consideration of women’s rights alnd .the benefits ori sttt
! e the benefits of marriage in establishing property rig
structive trust, o cobnbitction, at least

the cq g i fami then considered
ishi erty interests in the family home are

2 £ consider the eqiif . Te issues of establishing property

in equity.®

both.** Interestingly, although traditionally categorised as a con

been judicial indication, although in a minority, that the better w.
Pallant v Morgan is by way of holding the defendant to account

(1) Arethe parties married?
13.6 SUMMARY

ing judici ation®
i i ing or undergoing judicial separaf

' ties are married and are dwor_cmg' : j wharation
g. th:hgfgrliiiiples in the statutory provisions in the Matrimonial Proceeding

* i lied. .
{y. Constructive trusts may be rem Property Ordinance (Cap.192)_ shouldl ‘?e appli R e b
d if it would be unconscionable to ;. If the parties are not married or if p?hrheslaim B ) e Bt ey
$ and ignore the beneficial inter, of { regarding property interests becal_lse of : e.c . otn Haete
e Howe el ey AP bank attempting to enforce security against a property,

Constructive trusts are difficult to define and classi
or institutional. A constructive trust may be impose
the legal owner of Pproperty to assert his legal right
non-legal owner. Thus most constructive trusts ari
received property as a consequence of equitable fi

aud. However, in Hong Kong e des be asked: . bl ress trust of the land?
constructive trusts as institutional as they arise in certain accepted eircumstances, T (a) Is there a valid and enforceable e:»;pf the property in dispute?
most interesting development in the doctrine of constructive trusts Kos Seen the co (b) Are both parties the legal ownerﬁ g eFl)‘ty in dispute?
intention constructive trust which is most often recognised by the ¢ousiin disputes between (¢) Isone party the legal owner of the prop
unmarried couples with regard to real property purchased as a family home,

L 5
(d) Is neither party the legal owner of the property in dispute’

i ide i ied cohabiting
should be noted that principles which may be applied to dei:;;!f; 511;)V Zﬁiﬁ;ﬁnmgwoman
i i operty may apply to same-sex couples i
mpies . ]'Itl;[/eri:i(l)rtl Zips::rii)m:tlfatory. Furthermore these principles do rTot ap;;ga(:i]ng 0(;
cou equi 3
f:}jibei;; Eouples in a sexual relationship as they. may apply to z;?z parties p
aéciding to share a home. As Lord Denning noted in Cooke v Head:

o . i ~ - j ¢
) i irj ] rts acqulre prO[}EI ty to be uSEd f()[ thCu oint

W hE:IlB ver two aI’[IeS by ﬂleU’.‘ Oll’lt eﬁ‘o . . .

beuﬂﬁt the cou ts ay l‘] pose or impute da COHS‘[ﬂJCtl.VG or ]esultlng truSl.. [he legal

owne: , [y (0)1 (&) l]()‘ i I -S t]‘llSl d()BS not Ileed

A iS b()l.md to hold thc pl’Oper on (rus f h

54 [2005]2P & CR &,

55 [2000] Ch 372.

56 Kilearne Holdings Lidv T
57 [2007] 3 HKLRD 169,

58 See Cobbe v Yeoman’s Row Maragement Itd [2008] 1 WLR 1752, where the House of Lords declined to find the
claimant had an interest by way of

] ; No 2) [2003]
ing Hing Construction Co Ltd (i
constructive trust or proprietary estoppel ' I [1953] Ch 43, In Hong Kong see Ip Ma?ih;;éfzegg v[chifljg‘]gl LI?EC 990).
E s : Annie (HC »
59 For example, Lord Millett was quite clear that this interest is by way of a constructive trust: Paragon Finance plt v Ketion Sally v Tam Yol Hung
Thakerar [1999] 1 All ER 400, 409.

2 Sees.S of the Matrimonial Causes Ordinance (Cap.179).
[88] (Etherton L1J), 3 [1972] 1 WLR 518, 520.

getfollow (Birmingham) Ld [2005] EWCA Civ 1355.
1 HKC 256, Pang

60 Crossco No 4 Unltd v Jolan Lid [2012] 2 All ER 754,
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Thus in Liy Wa; Keung v Liy Wa; Man,*
it may also arise between parent and child.®

141 EQUITY AND WOMEN’s PROPERTY RIGHTS

As Britain hag recently appointed jis second woman Prime

appointed the first woman Lord Chancellor, Elizabeth Truss,® it is interesting Lo consjdey the
assistance and protection equity has afforded woman, 1
The common Jaw has, until relatively rec
rights of wornen, especially a married
husband” in the relatively recent judicia

me or conuiution
€ by a husband as » gift of thig Property or

presumption ofresulting
trust,'0

It is strange that even today, after legislation desi
passed in almost ] common law
Property rights for some women
a law which, it has been argued,
disputes over the family home, !

gned to promote equality has been
Jurisdictions and ig reflected in almose 4] areas of the law,

may still only be protected by way of the law of trusts,
has become more suited 1o commercial purposes than

_
4 [2013] 5 HKLRD g,
5 Wong Kwok Ki Stephen v Lee [aj Ying (DCC)
constructive trust here,
6 Appointed 14 July 2016,
7 [1969) 1 WLR 286.
8 [1896] 1 Ch 554.

I 677/2013, [2013] HKEC 189). Although the Court held there was no

rsons Status Ordinance (Cap.182), a5 amended.
m 67, 23 ER 653, Benner v Bennet (1 879) 10 Ch D 474,
e Allocation of Rights in the Famj ly Home” ( 1999) 19 Leget Studies 468488,

IR

it was held to apply between brother and sigtep ang.

Minister, Therega May, who
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14.2 THE PROBLEM WITH COHABITING

" decide to cohabit without
. . hether they marry or decide
de to live together, w L e : , o
When @ couple dec do not consider their relationship ending E}nd what will happen to liht
arrying: they_Oﬁf_?” if their relationship ends. Cohabiting may involve one partner mG"lmg
operty they hch:Had owned by the other party, or the purchase of a propfel{lty tl(l)geé 1e;.
€ - ; : s
into 2 propel't_y a couslﬂ married the marital home was he?d in the namciho . he : ush ine
raditionally if 2 rarried and unmarried couples may decide to conve}I; e fami ]iz hothe
‘ﬂ'ane- - ﬂ-’ artner alone because of the requlrcmcptS of‘the ank to whic
e OﬂeLdI:)r other financial obligations or restrictions, for example gender pay
is mortgag
g oo isi to loans.
' fect decisions as to . e 7 hase
Josances mayf-lf al title to property is held, both parties may wntf;blflte‘ to 1h°. Ptui; aith
e th igh contributions to the deposit and/or paying legal fees associa Cd W .
of the property rfﬁ}ir or both may take on the burden of fepayinga mortgage grante ;\;cr
{he purpose, and ei the property has been purchased one party’s income may be yse 0d
the property. Oﬂi‘v‘ a1nd]1h8 other party’s used for general househo[cll expenses such as food
. annjvgu fortunately there is a chance that the re]atlonsl.up W‘lu break do'wn ;tn
and utility %1l Un sually occur on the break-up of a relationship. There \lmll often
Oyt o disputes " 13( the most valuable asset of the couple—the family home.
N\ ship of the : . ;
be Ai-pute over the owner: bl;ted by financial difficulties which may have c'()ntr1buted‘to
7im aispute may be exacer d involve claims against one or both of the parties by a third
ionship, and involve . . : o
e end of the rﬁ]ﬂf“;ﬂ rpbuilding society, for possession and sale of th(? family home.
party, usually & bank o d affection often give rise to property transactions hased upon
g of love end & is rarely an express agreement that the sole legal owner of
implied not express tms}“ there :‘W Onytmst for both. Even if there is an agreement it will
i holds the prop
¢y home tin writing.
usually have been expressed ;rﬁy; no 01;111&1 e T
arri ¢ Matrim ’ ; 7
e ItldmCd t1 : itless™ discretionary power upon divoree to decide what the
6,"* gives the court * athost mi Nk an order for the division of that property between the
property of a marriage is and to mz E iefly below.”” However, if the couple are unmarried
i 1 is & rie ) 2% [ 3 X
parties; these powers are dlbic;usi ofh patiesger thelr *Hait shre Ofthc-f‘ann]y hqme as ﬂ?e
i be problems eﬂStU: tg powers and may not award interests in properties at will
uto: . 16
courts do not have thes? 1S 3d o r;’l rinciples which come from equity a_nd the law of. trustls.
but must only use established legal p ¢ of the benefits of marriage is divorce— s divorcing
Thus a cynical view may be thzllt on interest in property than if they had never married.
spouses may find it easier to claim an intere:

ed from Other Commonwealth
“Constructive Trusts over the Family Home: Lessons to be Learne
12 See Simone Wong, “Cons st | | |
ions?” dies 369—-390. N . -
lurisdictions?” (1998) 18(3) ngg';]iuﬁéis and powers of the court to dmc.ie pw].:»erty to lh; (.ileDhl.llug ol‘ziela:t,sc]‘,il‘z?
o uisditionn hﬂ_"’e exl'er?ldearmerqhip eg, in the UK a civil partnership registered and recognised under the ¢
of same sex couples in a civil p ship, eg,
. C i tt
i m—— FCMC 5641/2001, [2010] HKEC 863). The CFA has now Czﬁ::;id;;;?: t};;(?ggmlazhct‘; 9{}3
’ 2 e i o
14 See for example K v W( should follow the English approach of cc!ue-xl dwlsmué e o L
e “"_ diwl)m:l':ﬁhort duration or there is some other deciding factor. See L
unless the marriage is only of s

Orto (2014) 17 HKCFAR 414,

s [1995] 2 FLR 668. - ‘ et o
:Z gfm”i’m . Thu::::; E)f Lojd Diplock in Gissing v Gissing [1971] AC 886, 905-900, q
ee the comments
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Surprisingly, there ma

y be fewer problems if the legal owner of'the family home dies thay
if the couple separate, .

Was a trust or a claim for an interest by way of proprietary est

oppel.'?
If the application under the Ordinance is made by a wife the

N if a remedy is granteq jt will

The Ordinance is considered in more detail in the chapter dealing with succession and willg,

14.2.2  Unmarried couples and law reform

It has been suggested that unmarried cohabi
protection and rights as married couples. Howe
in Hong Kong in the near future as marriage i
cohesion and stability and thus accorded a sp
status of marriage has been confused by the t
legal recognition for the application of prope
in BEngland and most common law jurisdictions. However, because of the diffeeeat socigl
customs of the people of Hong Kong the legislature has extended the status of “wife” in
Hong Kong to include relationships such as the concubine, the “de facto wie according fo
custom”, the “secondary wife” and the “equal” wife."” Thus there s 5 gencral proyision in
s.2 of the Inheritance (Provision for Dependants) Ordinance, which orovides that husband

ting couples should be given the same
ver, it is unlikely that this will be legislated
§ seen as an important institution for social
ecial status at law. In some Jurisdictions fhe
erm “common-law marriage”, which hag 1,
1ty division powers of the court upon it orce

marriage with the deceased.
Section 14 of the Legitimacy Ordinance (C
status of concubine is defined as a union of ¢

female partner before 7 October 1971, under which union the female partner has, during the
lifetime of the male partner, been accepted by his wife as his concubine and recognised as
such by the family generally. The status or rights of concubine cannot be lawfully acquired

after 7 October 19712 The Judiciary have also accorded the common law privileges of a
wife to the presumption of advancement to a concubine.?!

ap.184), provides that the Chinese customary
oncubinage, entered by a male partner and a

_—

17 See Yiu Lin Tei v Lin Pui Lan (HCMP 13592008, [2011] HKEC 1 154),
I8 Re Kstate of CNC [2011] 4 HKLRD 544.

19 For a concise consideration of the status of “equal wives”, marriage according to Chinese custom, concubinage and

secondary wives in China, see the comments of Master Levy in Re Estare of Te Chu [2012] 3 HKLRD 340,
20 Marriage Reform Ordinance (Cap.178) s.5.

21 Li Hung Chan v Wong Woon Heung (1 950) 34 HKLR 213,

g the
£ W y

e status 0‘ de facto Wlte ﬂCCOI‘d‘mg to custom ere recognised b
idcut? Investments “?C, as hﬂ\‘lﬂg lhe same ]’Jllvlleges

pse havin ; Wor
oung Pui Yuen v ) e
" rﬁ tion of advancement as a de jure wife. o s Romiinerrs Basan
y | wife” in Chinese customary law arises if one of tw P
‘equal ; oc
b her none, then the childless brother may adopt the nephe\_w Sy
L rries a second or “equal” wife to have children for

ourt 1

;der jiae pros
The status of

d the other

k. The adopted son now ma

- iir}e.. 3 i iage” supports the reluctance of
acles 0 ent of these additional categories of n?ama.ge supp s the retance
- dEVBIQPi” fere in the affairs of those whose relationship does not ¢ e o
the cou.ﬁs t(:r;nl.l:rthe fact that the parties are not married, and_ that thelt:) ;13 e S
. 't.;in!the recognised marriage-like categories of Chm?Sf czse P
. 1 i i B was intended, |
o i hat strict separation of finances : idg
t to infer that stri ! oo o
may lead th-e‘%’:]ltf the fact that the parties are not marrlcd,‘maz 2»;vf:ll be 1a p;l; e pusss
P ﬂOted.' dependent separate interests should be recognised”.” In such ¢
nective 1ndep ; L e
Nspecmfamily Eanie will be decided using trust law prmc]plc?s e this v a ime
g £ the vases in this chapter are from the early l970§ in Eng i, moti
R lu Ln;cnt of this area of the law. The cases often involve mat.“rl1 : Ccedin,gs e
i 'S ] E - : ' .
‘Dfra].]ld < gguses Act, containing similar provisions to the Matr]mc;mad w; i
Matﬂff‘t‘“”ti' ance, was not in force until 1973 and the courts in Englan e
o ! i i islati . The ;
. inciples in anticipation of theit greater lcglsi:.mve Power i
. s nrinciples was extended to help decide disputes over p .
B e ot b e i lied and developed by the courts to 1ssues
; habiting couples and has continued to be applie
coha : |
i home-' ivision of property on the breakdown of a domestic
We begin our consideration of the division 1p il
i ion—are the couple ma ? . o
relationship with the first qucstloln are p e ol Suanan iy 0 D
If they are married and the dispute 0\{er prop A o o
i -oceedings then the next section gives an ove . et I
| i i r separating but the dispute over the prop
If they are married but not dworcmg 0 pd e o i n it re
i an
B ﬂ’]e b quod concerning who is the legal owner of the
not married then we must ask further questions

property in dispute.

143 ARE THE COUPLE MARRIED AND IN DIVORCE
' PROCEEDINGS?

i ivorce proceedings,
If the couple are married and the dispute ovcrlproperty is pz{ﬁ 0§ gmpertypordinancezﬁ
. llity or judicial separation then the Matrimonial I.’roccedmgs fm oy LIS
"”4 t(}SIA 7 gives the court “almost limitless™ discretionary power on
§5.4-6A,

22 (2009) 12 HKCFAR 31.
23 See also Re Estate of CNC [2011] 4 HKLRIIJH‘S:E‘;AR —
2 Leung Sai Lun v Leung May Ling (1999) 2 %

. ‘ AICLAT 155, i i i relationships
e Le“‘;g Mmglen:’egliitlr]i;hlt—s and powers of the court to divide praperty to the dissolution of re
26 Some jurisdictions have ex

0l same sex couples 1N a civi n Or same sex marriage: ¢ 1 civil tnershi egistered and
a civi ar regl d
| 1 par ClShlp T ped £, e UK p P

recognised under the Civil Partnership Act 2004,
27 See discussion in note 14.
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] :FEIt) fﬂle arriage between t]e l 28 T] '
e mMig t also reach their own SCPaIatl()ll or |)()St—[lul)tla] aglet!lllellt
e g = ] pa S £€S€ 0r¢ €rs ma ] ] ] ”1

¥ be magy parties diSCuSSing-dwo rty. These have received more favour from the court_s in Engl ﬂn.d
part of the ancillary relief application (ancillary relief is the request for financial aiq th, 4 oW to divide their property. tt is still free to depart from the agreement if it thinks this
made alongside the petition for divorce, nullity or separation). e e g Kong although the Court s '

The Court’s powers under these provisions are su

and Hon
exercised as provided in s.7(1)(a):

. T
js nocessaty: £ Final Appeal considered the matter of ante-nuptial and post-nuptia
The Court 0

LS i i L ll] is
t i SPH Vv SA M and the developme 1t Of the law in this area. The rOHOWl g

el m 3 ) : ;

l comments and lndlCﬂth'ﬂS.sz

bject to the principle that they should

“It shall be the duty of the court ... to have regard to the conduct of the Parties apg
all the circumstances of the case including the following matters, that is {0 say—(q) .l or separation agreements \

the income, earning capacity, property and other financial resources which each ofthe 14.3.1.1 Posi-upin -0 ’ ts have a relatively long history of being followed
parties to the marriage has or is likely to have in the foreseeable future .. .» 'pnst-ﬂUptjal or separation agreemen

: ed into. In
if the court is satisfied that the agreement \fvas freely enter il
by the courts 3 it was decided that, although the powers of the court to gran

qureei ,
gsed on the Court’s

Thus not only may the court take account of all relevant factors

pertaining to propert o v Edgar, i ot nsiderable weight and should
marriage—the court has a duty to consider all relevant factors, - iffig;rwere not limited by such a.g.retei,;nelgztg;:Yoc;d;”::ni;emng case of unforeseeable
Some of the many factors the court may take into account are: whether they have Signeq be upheld unless there were vitiating
an agreement as to the division of their property on divorce before they divorce (an ante- circumstances. . considered by the Court of Appeal in L v C_3‘4 The
nuptial or post-nuptial agreement); whether the parties have agreed that their property i The issue of such agreement Wai hen freely entered info by parties wha are sui then,
held on trust; whether both or one of the parties have placed property into a trust seemingly Court confirmed tjhat su‘Ch agreemens wable circumstances surrounding the conclusion of
for the benefit of others or others and themselves; whether both or one of the parties have in the ahscnce of unfair f)r uncoI:iscl(tJ.ﬂ unforeseen circumstances arising thereafter suc.h
placed property into the possession of a company; and whether they are receiving support {he surecruent and matelruﬂ and dras lcth arties. the courts will hold the parties to their
from their families—a principle sometimes referred to as “judicious encouragement”. « ' cause manifest prejudice to one of e:flt)h a:'tieq to depart from an agreement if that
As the court may have regard to the existence of a trust the court may still seek g ‘L,;irgain. The court would only allow O'I‘]e Orouniif for c{oing 5055
establish whether there is g resulting trust or whether the husband and wife have established C party demonstrated good and substantial g
4 common intention ¢onstructive trust, » ) . T
143.1.2 Ante-nuptial or pre-nuptial agie ¢ of the law in relation to ante-nuptial
14.3.1 Ante-nuptial (pre-nuptial) and post-nuptial (separation) agreements The CFA, in SPH v S4, noted that thl?1 idtfgflg?l?szh agreements by the courts as being
The statutory powers of the court to divide property between a married couple on ayurce agreements ESta]?hSth st ﬂlz]f:i‘zjﬁably Jess likely than the recognition of post-nuptial
which are derived from the Matrimonial Proceedings and Property Ordinance permit the influential in their orders st here this had occurred of much more recent date.‘[n MacLeod
court to consider all the circumstances of the marriage and all the agreemistts between agreements by the Co-lmsén ::;i] held that it could not reverse the long stand%ﬂg_ml‘_i that
the parties. If the parties have agreed that certain property is to belong to oe party during Y MacLeqd,37 i Frivy o contrary to public policy and thus not valid and binding in the
the term of the marriage the court may consider this and enforce that agrezment or set it . ante-nuptial agreements‘were more appropriate that any such policy change should be made
aside. If the parties have agreed that property is held in trust the coun may enforce the trust cnntractuall sense, since it ]‘J’Va? ' dicial development. .
or set it aside. This principle extends to the recognition of agreements entered into before by legislation rather than by ju Court gave some guidance on when ante-nuptial
. : . i : ly after the Supreme Court g y h such
or during the marriage as to how property should be divided between the husband and wife However, short 3{3 tollowed in Granatino v Radmacher® Therefore, althoug
F L Werg 0 dires, | g oo ; ;’ on the court, the court may take account of thcffe agr Eemeﬂf,
In recent years it has become popular, especially amongst the wealthy, to draw up an agreements arc not b-m ;ng tored into \:vith a full appreciation of the implications of the
ante-nuptial or pre-nuptial agreement. This is an agreement made between the parties hefore as long as they are fr.ee 7 = idence of a vitiating factor such as duress, undue influence,
their marriage as to the division of property on the eventual break-up of the marriage. agreement and there is no evi

The traditional position of the courts in England and Hong Kong w
agreements, as, whilst they might not constitute an encouragement t
not seen as in-line with the traditional belief that marriage is a “volun
[n fact they might be regarded as similar to trusts that contain provis
separation, which have been traditionally declared void for offending

as to disregard these
o divorce, they were
tary union for life”.* e il
g . . - : ents in Hong Kong” (
ion for the couplc on ;é (Szmi) “ lﬂ(??ﬁz?’tepmed i Advance: A Case for Allowing Binding Prenuptial Agreements in
. : ' i —— : o Family, 339-362.
pubhc- pOhCY-m 28 International Journal of Law, Policy and The Family,
33 [1980] L WLR 1410.
34 [2007] 3 HKLRD 819. )
28 Thomas v Thomas [1995] 2 FLR 668. i 35 SPHv SA4 (2014) 17 HKCTFAR 3064, [30].
29 Marriage Reform Ordinance s.4. 36 Ihid.
30 Forexample, in Karf of 37 [2010] 1 AC 298.
38 [2011]1 AC 534.

Westmeathv Countess of Westmeath (1821) Jac 126, 37 ER 797, Lord Eldon queried an agreement
to pay an annuity to a wife whilst the couple was separated as it might prevent the future reconciliation of the couple.

iy
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fraud or misrepresentation.” The Su
does not have to be contractual as;

“...The value of a contract is that the court will
proceedings the court is not bound to give effect to
to have regard to them, whether or not they are con

enforce it. But in ancill

nuptial agreements, an

dish
tracts”, 40 U

The Supreme Court noted that the circumstances surrounding the agreement We

important in deciding whether to follow or depart from the agreement:4

(1) Were there circumstances attending the mak
the weight that should be accorded to it?

(2)  Were there circumstances attending the makin
weight that should be accorded to it; the foreign element?

(3) Did the circumstances prevailing when the court’s orde
Just to depart from the agreement?

The CFA noted that there had been si

gns of approval of Granatine v Radmac
DD,* although these comments were

obiter. The Courl then noted that:

“In the view of this court, the principles enunciated in Granatino v Radmacher should
also be regarded as the law in Hong Kong. In common with

WE see no reason for distinguishing between ante-ny
agreements. ..the old rule that agreements providing
to public policy is obsolete, and we endorse its judsment. We agree with the Ui~
Supreme Court that this should not be restricted to separation agreements,

None of the supposed distinctions between them can any longer be suoLoned,
although we accept that there may be circumstances where it is appiopiiate to
distinguish between an ante-nuptial and a separation agreement. . .the circumstances
surrounding the agreement may be very different dependent on ‘the stage of the
couple’s life together at which it is concluded, but it is not right (o proceed on the

premise that there will always be a significant difference between an ante-nuptial
agreement and a separation agreement,”

the UK Supreme Court,
iptial agreements and Separation
for future separation are contrary

Thus both ante-nuptial and

post-nuptial agreements may now be persuasive for the Court in
deciding on ancillary relief

although the Court will still have overriding authority to decide
how to divide the property. The agreements must be freely and fairly entered into, It may
still be that a post-nuptial agreement would be more persuasive to a court than an ante-
nuptial agreement, as, because it is made after marriage, the parties’ rights have crystallised
upon marriage and they have subsequently agreed to vary these rights,*

39 Ibid., [75] (Lord Phillips of Worth Matra

40 1bid,, [62] (Lord Phillips).

41 bid., [67] (Lord Phillips).

42 (2010) 13 HKCFAR 537, [53], [105] (Ribeiro BI}.

43 (2014) 17 HKCFAR 364, [39] and 40].

44 Tl
Fi

vers): noted with approval in S4 v SPIT [2013] 2 HKC 130 (CA).

he author is grateful for these suggestions to the noted English family law practitioner Mr Frederick Cosgrove-Gibsan.
Or an example of a postnuptial agreement which was not fieely entered into and was s

ubject to misrepresentation and
5o not binding see Kremen v Agrest [2012] 2 FLR 414,

preme Court also noted that the nature of the agreen

ary reljef

e all.

ing of the agreement that detract from
g of the agreement that enhange fha

T was made male jt fair of

her in LKy

?
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rty held by companies or trusts as property of the marriage
Prope

£ the court to frame orders for the division of the property of tlhe
DOW@'S ) t times an order may be framed against one or both of the parties
artiaze >’ i ﬂTaEca:: the c;)rporate veil, the separate legal personality of? con?pany, ?(E
sothet f Sebe:k]]isnt(;) f ::*ust. For example, it is common icl)r couplesoc;ﬁtsegfii‘::ﬁlg;:or;zny
€ . i ; session; they ma; :
:;:.lnit i mOVe_ asse?;;;:}’}i;}:i“‘giii I;O;:fsstﬁl"cl)};c cozceptyof separslite legal person:llllty
ino he pOSSeS?;(;‘:]C(; that even though a person may own all the sl;]arcs in ‘[hf1 ;c;rsn:i;:]};ar ;3;
- i the company because the compa

donot 0\@ :!ﬁ]p'mpfgi;}llztnlli;r‘:lt;itbz shareholgar of a company, even though he ({}V]:l:

egal o P hares in a company, may be guilty of theft of company property 1 ;

ilorneary 2_1“ o f:g- ilﬁr] we have already considered that when a settlor. place t is
| e i hlmself.l : ssliz]e hasymade himself a beneficiary he ceases to have an mter?s;s }1111

property ?ﬁgu’?ﬂ;j: i(li a husband places his property in:lo a comfgnzﬂzr r;r;ljtc(lzif‘ :fl}]l;c ;0;

e i ests in that property ¢

E:;OI: AN ﬂ']i? E]Zi:)?l?s?:l?z;?silg:;ﬁiss to be pfop]e)rty of the marriage the co:lm

ey wer,tlle Matrimonial Proceedings and Property Ordinance to make an or ler

E P”‘“" ulzl;irfé \.:fhich {akes account of this property. If the husband does not comply
ag’irf : -i?d}:;she will be in contempt and may go to prison.
w0 ne

W.Z

The statutory

}-W g comp

| 3 ful business
i ish t ther. Husbhand has a success
‘ B lo?gcr - b:«:l?f; has been valued at $200 million. The
ich is run by way of a company valued lion, The
. :hlti:u:hﬁds a)](l of the shares in the company and 1‘ecelzci dwldendje?]? tth :s;l zmary
2 icipati f divorce and the conseq

G they are declared. In anticipation o ‘ S0t e netlar

Wl]l'c‘;erzieed)ifngs the husband places the shares in a trust which is esttldblg;zt:ic;:nwrgii
P i i is i ified as a company in the
ficiary of this trust is identifie : - S
Kongci T}l}:t(:)g}rlfres ofythis company are placed in trust in a VISTA trust 1(111 ﬂ;?hir::st
Is.lal‘ll SI'SIands The beneficiary of this trust is a trust in the Cayrr.lan Islan ‘ ﬁséiaries et
Xiti::ﬁcs the ;:hildren and grandchildren of the couple as t]:los;ls:leebiltihis -
ayi i beneficiaries in the future. .

i t the trustees may identify new : iture. . :
pm\l;]de; ﬂ:; say he no longer owns his business and is not an identified berzehm:nrz
hl135‘[1 ““m;t However he may, and usually does, have control over tl;cj trus eelsn o
ge a};'le to ;dentify himself as a beneficiary in the future—afler h}lls hwcl))r;:(.i In the
| ancillary relief proceedings the court may decide that even though t e usa pand seeths
to havc:y no legal ownership of the property it is propertydother 1$arruiajie$mo s inde

: der that the husband pays the w A
his control. The court may make an or g
half the valuation of the business even though he does not legally own i

ible 1 i of the marriage
i ble interests in trust as property :
of the court to consider possi ! . o oy
e i)Owigsred in Kan Lai Kwan v Poon Lok To Ofto. This unanmimous de0151011.1 (J)ffand £
e . ; .
:;?vcec;:?ilb Ribeiro PJ, considered a number of issues linked to amﬂlm;y ;2 E:B A
including t}i/c identiﬁcat}on of property held in discretionary trust as assets j
account for ancillary relief calculation.

45 Salomon v A Salomon & Co Ltd [1897] AC 22. x
46 Re A-G'r Reference (No 2 of 1982) [1984] QB 624,
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This issue arose because a beneficiary under a discretionary trust has only a hope (e
an interest; however, the trust may be of such a nature that the beneﬁciary, even thoy
yet appointed to have an interest because the trustees have not yet exercised theiy disg,
may be considered to have some interest in the property.

Kan Lai Kwan v Poon Lok To Otto
(2014) 17 HKCFAR 414

The couple married in 1969 and had three children. The husb
engineering business which after initial setbacks was extremely su
business was restructured as a series of offshore holding companies
business and the shares in these companies were settled in trust on an
trust. The Otto Poon Family Trust (the Trust) was established und
with HSBC International Trustee Limited as the Trustee. The Trust
shares in Analogue Holdings Ltd (Analogue) and another private company, Realty Lim

Analogue was incorporated in Bermuda in July 1995 with the husband as the Chairm
Analogue owned all the shares in all of the operating companies of the husbang’s busing
Realty Limited owned the family residences: first a flat in Pokfulam, this was later golq

replaced by a house in Sai Kung, The husband’s stated purpose for the Trust wag:#7

and started his
ccessful, [y 19-
to run the Hong
offshore diseretion
er the laws of |
Property consisteq

“As previously discussed, the principal
for continuity in the ownership of the A
you and your family,

purpose of establishing the trust is to provide
nalogue group of companies for the benefit of
to avoid a requirement for probate in respect of your interests in
the Analogue group following your death and to relieve your estate of the liability to
estate duty that would arise in respect ol your shareholdings in the Analogue group,”

The terms of the Trust provided that:

“The trustee is given power in its absolute discretion from time to.i'me
capital and to distribute income to any eligible object of its discreti

of the others. It also has power in its absolute discretion to appoint
to become beneficiaries.”*

Lo appoint
an tu tne exclusion
additional persons

Two tragedies befell the family. In 1995 the youngest daughter was killed in a car crash
which also injured the other daughter Karen and killed Karen’s boyfriend. Both husband and
wife attributed the beginning of their drift apart to this tragedy. In 2000 their son committed
suicide by jumping from the balcony of their Pokfulam flat. The trial Judge accepted the
husband’s submission that this second tragedy marked the end of the relationship. The flat’
was sold and the family moved to Sai Kung. The husband’s business continued to prosper

with operating losses only recorded during the SARS outbreak. At trial it was accepted

that the Analogue Group consisted of “13 electrical and mechanical engineering companies

employing around 1,500 staff and achieving a turnover in excess of HKD2.5 billion a

47 Letter accompanying deed for trust 21 March 1995,
48 (2014) 17 HKCFAR 414, [61].
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wife confronted the husband about his long-term relationships wrth.fa
- E and the husband moved out of the flat. In November 2008 the wife
i fome. © EH'mloyeen the evidence of one-year separation and consent. In December
e leOTC(; ihe shares in Realty Ltd to the wife at the direction of the Ih.usband,
y tral.ﬂ5f€1”re ferring control of the house in Sai Kung to her. The petition was
g tral]Sd in February 2009 the husband issued a petition evid.enced by two
b ‘lIOUSEchEf‘; the husband affirmed that the parties had lived apart since F ebrua.ry
. I-T_lt cljc ased this date in their filed Form E financial statements. The wife
! o pal(-itljs res nisi and decree absolute were issued in May and September 2909
o ';: later made an affimation stating that the February 2001 separation
i ﬁw?ly- i t“e;lnd that separation had occurred “some time in 20087 . .
E mCOﬁ'G‘{d d how the trust ought to be approached as an asset of the.malrrlage. '£ e
B e detr‘r?at the Court ought to consider that Karen had a “one-third 111terest. in
g 60]1]1 't:}]:dx:as not an asset for the marriage. The Trustee was joined to the proceedings
Trust wht

opted a position consistent with the husband’s.

1ent.

Court o First Instance (December 2011)

- Judge Carlson approved the asset divisions that had already bien agrecfl, b); ‘i:e
wp}lty - Judge Carlson held that the Trust assets were not a “resource” ol the
?mes-dD:lpl\lzv; J?)eputy Judge Carlson ascribed equal shares of a sum of $1,040,457,
?;;f}b;n th‘e I:w)usband: and wife as representing two-thirds of the Analogue STTS elmi1 tgh(:,liz
bei asset of the marriage. After all adjustments forl other asse'ts_an pply o

he'mg' ” £ equal sharing the husband should pay the wife $508 million. However? ¢
R e?i from the principle of equal sharing because the wife was estopped from.
_f“d.g.e. deP?rte arriage had continued until 2008, they had lived separately for the last
ﬁmmmg t;‘i}?; mariage and the perceived liquidity of the Analogufa Group needed to
llaz ;’::sr:rscd. Thus the hilsband was ordered to pay 72.83 per cent of the sum—a figure

of $370 million.

CA (March 2013)

Cheung JA gave the unanimous decision of the Court in upholdling thn:l Judgte’sH di:;siz?
. i hould be regarded as matrimonial assets. Ho :

that only two-thirds of the Trust asses s il assels. Lowever

i i f February 2007 and held that there
the Court substituted a separation date o ! - ! Ay
inci lity disagreeing with the Judge’s reasoning :

to depart from the principle of equa i b e

iquidi i the couple. Thus after netting o wa

liquidity of Analogue and separation of ple : 2]

a‘?vardgi $510.4 million. The award was to be paid in three tfanches. $25£Im111:1;1(1) 1\::}1‘[&111;3

one month and two tranches of $130 million each to be pald before 1 Marc

.1 March 2015 respectively. The first two tranches were paid.

CFA (July 2014)

Both parties appealed. The wife challenged the restriction of two-thirds ’of ths Trt‘lJJ:itO?;Sif:Z
to be considered as matrimonial assets. The husband challeﬂgeld the CA Sf;u bStl ry 2001
iater separation date of February 2007 for the original separation date of February .
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[ i he CFA in KEWS v
: t was cited with approval by
14.3.2.1 The approach of the Court to identification of financigl resourcey B Pl noted that the Charman tes
Ribeiro PJ noted that as 8.7(1)(a) is closely modelled on the equivalent English ol b that:™*
325(2)(a) of the Matrimonial Causes Act 1973, English decisions on $.25(2)(a) are «

Charman test should be adopted in this jurisdiction since the issue
and persuasive”. he

fsright 2! T2 the present and since the Hong Kong provision are materially
Ribeiro PJ outlined the steps the Court should take in identifying a ““financia] ol _rising in cases ]-llkewhetflel’ a discretionary trust is a financial resource of one of tﬁc
which H has or is likely to have in the foreseeable future within the meaning of 8.7(1 il ical. T‘che(; :Sks whether, if that party were to request the trustee to advance the
‘ 1 ies, the Lou .
(1) As pointed out in LKW v DD,® the first step is:

) ce WOllld, on
or par ()f thc Caplta] or mcome Ol hﬂ st to l[ m or her the trust
le

palance of probabilities, be likely to do so.
“...to ascertain the financial resources of ea

date of the hearing. ... At this stage, the co
between matrimonial and non

chof the parties calculated as at the

] : dl f 1§ i C tw akil‘l itS assessmem:
IT d[f]mon a ro - Isti gllfs]’; _eware mal’ly actors the Com’t Could tﬂke nto accoun heﬂ g
. . St]l’] 5 Thare |

é 1 [ p peltb‘, that be][ g an

N ; g f the
eXercise : le to consider the creation and terms o _
best undertaken (if necessary) when considering distribution of the assets» ; [ making its assessment th; Cou:' t:: zlf) E—leotrust assets; and previous distributions
! . ” ishes; the natu & j ;
ion was identi il ist, O st s o s Hold i KEWS v NCHC the Courtlooks a the raliy of
(2) The central question was identified by the English CA in Charman v Charmey 5o ade by the trustee. As was he s
which Wilson LI formulated the test as follows: b i

‘ {he situatics 4nd regards past conduct as a useful guide.
“Superficially the question is easil

financial ‘resource’ of the husband
Matrimonial Causes Act 1973, as su
Proceedings Act 1984, section 3.
in this context? In my view, when
simply whether, if the husband we
part) of the capital of the trust to hj

¢ put 08¢ 0l se 25 ! 0 P i c L 8 f the trust aﬂd hil
y ‘ ] : J -]ED noted thﬂt the hqual‘ld as SC‘[HOI‘ hdd framﬂd he terms o S
p f Ctiﬂﬂ ( )(a) oft] . 10

; : i ition with regard to
4 i intent to retain a dominant posi A
: : : i of wishes to the Trustee ih o de himself protector of the Trust and retained
ibstituted by the Matrimonia] and Family @ qust, for example the husband had n;a Z had also been one of the class of potential
0 ‘ ; A he husband had also 4

But what does the word resource mean power to replace the 'trustees. The yo, s tewe s T e hu sk
properly focused, that central question is ciaries and able to instruct the trustfﬁ%s ; ing or supervising the Analogue
Te 1o request it to advance the whole {or - 1'. nsured that the Trustee had no active role in managing orded the husband’s
m, the trustee would be likely to do go,™! ;- szfe companies reserving that role to himself. _The Trustee faoct(;:e hares in Realty

“oreat weight” having followed his instructions to transfer st Bl
by Lewison 1: B ife and having made distributions to the husband as a e Yy 10L0 li
Limited to the wife an p <ons between 2002 and 2011 amounting to $68.5 million.
_ f wishes on four occas . ds of the Courts below

!, But his letters o isfy the payment of the awards o
under section 25 the court looks at resources; not just at ownership, Thus The lastllwo S(lllCh f:iﬁi;?r;::éeb‘;?t;fﬁristee Iz)ls.}‘r‘loans”. i
whether a beneficiary under a discretionary trust has a propriciary interest is (o the wife and we he entire trust fund valued at $1,560,686,000 should be regar .
not relevant. The resouree must be one that is ‘likely’ to.be available, This Thus the Court held that the en band for the purposes of s.7(1)(a). The “yardstick
i Tha origin. of the “likelihood” test. No judge ca ya< A i : s a financial resource available to the husban
; n make

(3)  This test was elaborated in Whaley v Whaley

“...a discretionary beneficiary has no proprietary interest in the fin

& positive finding

. o o5
| ity” be applied to the division of the assc . -
about the future: the best that can be done is to assess likelihood. What is ﬂfequa_hty should be p};l e O et = oy irpropaisly:on.
relevant is the likelihood of the trust fund or part of it being made available : Ribe,lro PJ”aI;;to Eg::g itn ac s Bl Lo
{0 him, either by income or capital distribution. If the husband were to ask frustee’s part”. As . 1
the trustees to advance him capital, would the trustees be likely to do so...? ) e et Bt tase il usually Be acting entn:ely prgI}er.ti
The question is not one of control of resources: it is one of access to them”, i ?at{;tsrtz;fluli Onps o Cimumstanc?s, - rescﬂfves ]:nizfne:;lof
: - the exercise of his power of adv
(4) “The question is whether, looking at all the evidence, the Court should be satisfied ‘to accede to a request b}:[ ;;]_]es ::ttltoli)ro f(E] ! I::y D e
that if H were to request the trustee to advance the whole or part of the capital or capital, whether back to the

income of the trust to him, the trustee, acting in accordance with its duties and after

having regard to all relevant considerations, would on the balance of probabilities
be likely to do so.”s3

54 (2013) 16 HKCFAR 1, [53].
55 (2014) 17 HKCFAR 414, [29].
49 (2010) 13 HKCFAR 537, 56 (2013) 16 HKCFAR 1, [37] and [38].
50 [2006] 1 WLR 1053; a case concerning a discretionary trust situated in Bermuda. 5'? (2014) 17 HKCFAR 414, [60].
51 This was confirmed to be the test in Charman v Charman [2007] 1 FLR 1246. 5B Ibid, [T()J_
52 [2011] WTLR 1267, [1 13]. Referring to the test in Charman v Charman [2006] 1 WLR. 1053, A v.4 [2007] 2 FLR 467, 499. 59 [bid, [34).
% L, el 60 [2006] 1 WLR 1053, [33].
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; interest in the property by way of common intention constructive tﬂ;:tt Itlo
aim nf]i(ﬂ rdering the sale of the property. Similarly in Re Ch(_)w Chung.szva_n, :
e ]?a t tc(: an action for bankruptcy and the Court had to consider the wife’s interes

d subjec

Thus the court may consider a possible interest under a discretionary tryst and <l
interest by taking account of it in the calculations for ancillary relief and the g j
order for ancillary relief. "8

e property’ roached the division of the family home on a different basis 'Fr(‘)rn
ve courts have apfs ersons “engaged in business can be regarded as capable. of lookm_g
cial propfgyrsrhe I:cading common law case on informal trusts of the family home_ is
- decision in Stack v Dowden.™ The House of Lords attempted to clzlirllf)’
se of Lords emach the problem of division of the family home when ﬂ}e coha}bltmg

E Shc())ltﬂizlr)fi)ed 7 The Supreme Court in the United Kingdom revisited this area
e were 1l .

i it idance in Stack v Dowden.
o5 v Kernott,” and approved and clarified much of the guida

14.3.3 Family financial support and the concept of “judicious éncouragemepen

A contentious issue that has arisen in recent years is the ability of the court to frame
for ancillary relief taking account of support which has been provided to husbang or
both parties by the family of one or both parties during the marriage. Familjes of one g
spouses may have provided support to either spouse or both during the Marriage :
may have been to such an extent that this support might be regarded an asset tq be take
account for ancillary relief. The question for the court is whether it can take the
support into account as an asset to be considered in the ancillary relief and so frame an
against one party to the divorce intended to “judiciously encourage” the family to cong
to provide the financial support to the party who will have to “pay” the ancillary relja
principle of “judicious encouragement” was propounded in Thomas v Thomas;® howe
the principle has been questioned and doubted in England.®” The CFA was asked to consi
the question in KEWS v NCHC.® The question for the Court was:

k v Dowden, the House of Lords emphasised that these principles apply only to non-
ck v >
i ily arrangements.” o » '
grmal fim"f wes v Kernott, Lord Walker and Lady Hale gave a joint J.udgmcn.t in vlvhmh
Duﬁrhqisl :u the different approach that should be taken for prope_rtles held in :10111‘.[ or
e, 3 idt is submitted that in all these cases the court is faced with two questions:
1.1 25,

“whether it is permissible for the court to shape an award of ancillary relief in sych
a way as to ‘judiciously encourage’ third parties to financially support the party who

o) is there an interest? And, if there is, and
will have to ‘payv the ancillary relief” ‘

(2) how much will the claimant party get?

4

cide if there is an interest the court will first consider legal ownership of the property,
c

The Court decided that it can take third party resources into account if tl i L r ; ions:
oce s Y ctots 1 i1 whose name the property is held at law? This is considered in four questions
IS.——

and likely continuation of access to those resources can be satisfactorily dett:rmirwd;,..
although Ma CJ recommended that the phrase no longer be used in Hong Kong %

If the couple in dispute over a property are not married then the court does not nave the
statutory powers to make an order dividing the property. Therefore the court ra» only use
the principles of equity and the law of trusts.

Is there a valid and enforceable express trust of thle lapd? ;
Are both parties the legal owners of the pro;?ertylf in d1ipute.
Is one party the legal owner of the property in d-lsplf.te. ,
Is neither party the legal owner of the property in dispute?

144 ARE THE COUPLE UNMARRIEDR OR DOES

BLE
THE DISPUTE INVOLVE A THIRD PARTY? 14.5 IS THERE A VALID AND ENFORCEA

EXPRESS TRUST OF THE LAND?

If the couple are not martied or if the couple are married but the dispute is not part of
divorce proceedings or a decree of nullity or judicial separation but involves a third party
perhaps attempting to enforce security against the family home, then the court will use trust
law principles to decide on interests in the home. An example of the latter circumstance is
given in the facts of Lloyds Bank Plc v Rosset The plaintiff bank was trying to enforce its
security against Mr Rosset who was sole legal owner of the property and Mrs Rosset was:

If there has been a written declaration of trust which c?mp]ies. Wlﬂ;l g.-St(‘l)(b;mf)fz ;[ZZ
Conveyancing and Property Ordinance (Cap.219) (CPO), which requires 1t at tlh 13; 2111 i
and proved in writing and signed by the person able to declare sucha tru.st, t TeLl e b
#ﬁbrce this trust even though it does not conform to the legal ownership of the property.

: ¢ iC 2112).
See for example (HCB 2942/2005, [2015] HKEC . . :
Rayal Bank of Scotiand v Eiridge (No 2) [2002] 2 AC 773, [88] (Lord Nicholls of Birkenhead)

ﬁ 'E:i?virﬁf;;s been some academic debate about the value ul’thejud:g'nent in Sta;k 1; clﬂeif?[gzl[})las? ]al:f. ch;il:f;\::
A see for example Martin Dixon, “The Never-Ending Story: Co-Ownership atter Stack v Dow

and Mathew Harding, “Defending Staci v Dowden™ [2009] Conv 309,

T2 [2012] 1 AC 776. _

13 Thus they might not apply to cases of the “Pallant v Morgan equity
[1953] Ch 43.

61 This principle was suggested in Thomas v Thomas [1995] 2 FLR 668.

62 TLv ML (Ancillary Relief: Claim Against Assets of Extended Family) [2006] 1 FLR 1263, [85].

63 (2013) 16 HKCFAR 1, [53].

64 For detailed analysis of the Jjudgment of the CFA and the development of the principle see Professor Anne Scully-Hill,
“Judicious Encouragement in the Court of Final Appeal: Nothing New?” (2013) 43 HKT.J 421-435.

65 fhid, p.d21,

66 KEWSvNCHC (2013) 16 HKCFAR 1, [53].

67 [1991]1 AC 107.

» discussed in the previous chapter: Pallant v Morgan
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Ed Q e(l tha Ty W 1 bal'klllg
i {tryin to teﬂ a COu‘ple 1’30 are em
. o Veyaﬂcels lt Should bC n h g

: 2 YUt of the prgy poe Of ¢C™ aking, which involves the purchase of property or letting one paﬂi
in favour of both of them but not in equal proportions or in favour of One of the ¢, '_ 9  omantic unde’l‘t %e,rl that they should plan for their eventual break-up requires a '
and this declaration is evidenced in writing signed by both of them then the court gh, into the other’s prﬁpnd};ight result in very unhappy clients. In the UK.the arf@tlor; c?
effect to this trust and enforce it. In fact an express declaration of trust shoylq prec] ous amount of tacﬁﬂ. | interest in the property on the form for registration of transters
operation of the presumption of resulting trust or the common intention Constructiye ; 10 clarify the beneficia
example in Pankhania v Chandegra,” a property was transferred into the

= ¢ helped reduce the incidence of these disputes,’ b.ut of COI;;S;:]S will not
IOt names of and mayah;:rty is moving into a property already owned :;y th:::1L r;i\zsfion : 'as o
€ tenantg jp - where ; rope c n

in equal shares. The nephew applied for an order to sell the property ang h;s\,]e_n e‘ : *ﬂ:;fe is no valid and enforceable trust of the property

divided equally. The aunt claimed that at the time of purchase there was 3 common ship of the property.

constructive trust that the two were to hold the property on trust for her alone, The Eng] F

held that the express declaration was conclusive and they held as equal bene
Developing this principle, even though both parties have paid for th

unequal amounts, a valid and enforceable declaration of trust (ie, a decl

and nephew with an express clause that specified that they held as equitabl

ﬁcia] OVVHCP&.
e flat ang paid &
aration eyij(

146 ARE BOTH PARTIES LEGAL OWNERS
" OF THE PROPERTY IN DISPUTE?

is coxveved into joint names then equity f011‘0w5 the la\y' and 1T is gresir:ti:;}g
faproperty s €¢™ beneficial interest in the property. This presumption may be re
' PartI;S ?F‘I’; “0 ¢ e parties was not intended to have an interest.
S dence tha
Gary and Anne purchase a flat in Joint names. Gary pays 90 per cent of the purchase _‘ i
monies and Anne provides 10 per cent. Shortly after purchase Gary and Anne sign
a declaration of trust with Anne as the s

ole beneficiary. Three years later Anpe and [2002] 2 FLR 259
Gary argue and Anne seeks a declaration that she is the sole beneficial owner of (he
flat and that the flat must be conveyed

to her and Gary must move out. Unless the
trust agreement has been procured by fraud, misrepresentation or undue influence
the court should enforce the trust and Gary and Anne will have to convey the flat tg
Anne absolutely.

Carlton v Goodman

i i d that of
i i conveyed into his name an
urchased his house, which was L 1960
Gmldmanwl;lose name was necessary to secure mortgage finance. MrGGoc(};lnanmade
- Carlttoi? ;hat her name would be taken off the legal title after one year.dllflnr ?Eed anmade
;hflrsf":;: Olnortgagc repayments and lived alone in the house. Mr Goodman
all of the

\

| S ficially b
— and the question arose as to whether Mrs Carlton had acquired tht]a? pr:fegy b;nt:u 1?5 es{atg
\} and the que ) : esulting trust for Mr Goodm .
Therefore the trust should be enforced unless there is any evidence of a vitiating &.cror such survivorship,”” or whether she held the property Olr;:] tru%tg for the estate as Mr Goodman
as fraud, misrepresentation or undue influence when the agreement may be sst aside, The The CA held that she held the property on resulting
trust may also be set aside if it can be proved that this trust does not rev,

S o temporary and
s=nt the parties® had purchased the property himself, and Mrs Carlton’s assistance was only temp
intentions or that these intentions changed and the court should give-=ffact to the change.

The court’s power to infer a change in beneficial interest when a property is held as joint
tenants is discussed below in Jones v Kernort.

Unfortunately most couples do not write agreements as to how they hold any property
that is purchased to live in as the family home. This is natural as the couples are in love and

: . o
i les” joint names as joint tenants?
trust each other that the property will be for them both for the rest of their lives. It has been (1) Has the property been corwcyedl into 1ihe c:f)lu{?3 Se% sint R B o
suggested that the burden of reminding couples that their love may not last forever and that (2) Has the property been conveyed into the coup

ial i in the
i i i to how the beneficial interests in
they should be practical and consider property ownership should fall to the conveyancer. (3) Has there been no express identification as to

Lord Ward noted this as a simple solution to the problem of lack of written evidence of property are to be held?
beneficial interests:™

5‘ 1
he Gxtcnl Of the Iﬂtcrest thb court W]“ COHSldel‘ lt an Cxpl‘ESS deCIalat on
Il} deCIde t

i i ideration may be
as to how the property is owned beneficially has been made. This consider: y
:mmmarised as three questions:

i t, as equity
If legal title to the property is in joint names then the court will presume that, q

i st both be beneficial owners
“Perhaps conveyancers do not read the law re B e o if ot pactis ave legal owners they mu

try to agree on and then record how the ben
difficult to do.”

ports. T will try one more time: always
eficial interest is to be held. It is not very

ba R1}. See the comments in Jones v Kernott [2012] 1 AC 776,
i i i i 5 w81 mi tS 1 0 5 . .
76 This box is in the official Land Registry application form ( 1} : o o o
74 |2013] WTLR 10 er an Hale); see alse Moran, “Anything to Declare? Express Declaration: of n Stack v
[18] (LOl'd ‘Walker and ady al )', sce also Moran, )
75 Carlton v Goodman [2002 2FLR 25 77 Inthe : : F w of Property Act 1925, thus survivorship
% ; ] - ly be held as joint tenants, 5.1 of the La of Property Act 1925
Carlons Goning D In the UK legal title to propcr%y clan only i !
! J [ e . applies. However, the beneficial interest may be held as tenants in commol
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as well. It therefore follows

that either party wishing to establish thi
legal burden of proving this.

Thus a party wishing (o establish a trust
evidence of this trust: a party wishing to establish the property is held a
bring reliable evidence of this; and a party wishing to establish the property jg ht‘]d-&é
tenants in common and that they have contributed more to the property

and so should haye
a greater share by way of the presumption of resulting trust myst bring reliable evidey _‘
to establish this. €

Chen Tek Yee v Chan Moon Shing

§ 18 not gg hag the (HCA 954/2010, [2015] HKEC 735)

must bring reliabla

& i ther
3 Joint tengpgg Must habited with Chan Senior for some decades. The couple had no children toge!
. Chen ¢O

ars
’s daughters also lived with the couple fmml the .19703. Chan \IVE:.S ;oﬁ: 3(/; -
- SCl en and for the last few years of his life he lived in an old people Sb g '{’fere d
. MSI 1980 Chan and Ms Chen bought a flat as joint tenants. Chan hzd . tee;\ld;) Chen
nZOS?B- p];ice to purchase the property and paid a small an_logr: tm)::‘taras el i-nstahncnls
 favoura { of the purchase price and she and her daughters paid the m(l) gag " ssured
o idedmgst (s)ings in respect of the property. On a number of occasions fC j}: ﬂrest 9
) g e
g other Oudgher daughters that they would be able to live in th_e PrOpeLy JOL et
Jii Chen 20 er, unknown to Ms Chen, Chan executed an assignment severm{lg > o
heir lives. However, his son, Chan junior, his 50 per cent share in the property. Chan jun
fenancy and assigning © o Ng at a substantial discount to the market value. By then,
{hen sold his share at auction to Ng began proceedings against Chan junior seeking
' had leartied of the severance and she began p Sudios Geepation ot e
o ion thot stie and her daughters were entitled to sole and exc a1y BoPlp ; i
a dec[;uatlo“h ;clusion of Chan junior for the rest of their lives. The auction Pamcc:‘ arsli:n o
N\ ) - , 0
Jioperty (© (1° le was subject to these proceedings. Ng had visited the property and spok ior
itclear tnas the sa ht ow sought declarations that: Chan Senior, Chan _]ul?l
¢ ¢ hen, Ms Chen and the daughters now s “hen; the Property was subject
NI » i turn) held Chan’s 50 per cent share on trust for Ms Chen; e ey et o
joint tenantg i = Ng (in : . Ms Chen and her daughters were entitled to sole
I .sa " the Contractual Licence; and that iy S
d equally. So th i f ‘1N and£ ai? igut:y . ;xclusivc occupation of the Property to the exclusion of Chan, Ng
owned equally. So the joint {enants hg e

Note

Whether legal title is in Joint or single names, the burden of proof is on th
to establish that beneficial interest is different from the legal interest, be
asserts must prove”. As these cases are civil then the burden of proof is
probabilities; the party seeking to establish a different beneficial interest

title will have to prove to the court that it is more likely than not that the int
they claim.

© party seeking
cause “he

the balance o
tfrom the legal
erest is held gg

14.6.1 Has the property been conveyed into the couples’

joint names
as joint tenants?

The express agreement to conve

declaration of trust. This is because the property is then owned equall
follows the law, the beneficial interests are also

beneficial interest on trust for themselves equal

¥ a property into joint names to be held ag

ly. Q
) Judgment:
hen to
i duct between Chan and Ms C
sidered the whole course of con . .
. L CU_”‘T CE::}llc: the presumption of joint beneficial ownership was re‘butted. Th.edi?]:;
i financial contribution to the purchase price and pai
iy L re—————r tion of equality. The court was satistied
i i t the presumpti . .
Ahusband and wife purchased a house in the husband’s sole name. They then divorced and | mortgage msta]m?nts did nOt]FCbtcﬁe‘ztﬁd o iaﬁics! et puistiss o
the husband sold the house to his ex-wife and her new boyfriend at a discennt to reflect the that the Presur‘r‘lptmln m‘j eg;e; Ltg e et e iom T fhe Toelyh The pudhise
divorce settlement to the ex-wife. The unmarried couple bought the house with an express property as a “family reside
clause in the conveyance as follows:

f the Property “reflected a joint or shared commitment by both Ms Chen and [Chan]
of the . SO
| notwithstanding their unequal financial contributions”.
“... the purchasers shall hold the property u

pon trust to sell the same with power to
Postpone the sale thereof and shall hold th

ial i ! d assurances to Ms Chen
€ net proceeds of sale and net rents and Thus the couple had equal beneficial 111teres(tlsﬂ|:1)ut E;?z; ngzgz;feil_ ssurances (0 Ms Chen
- joi F ted his conscience and they .
T —— b :h?:t t: ZSE;‘EEE;SI; ftt:;;tcarose in their favour. This trust also bour}11d Chan Jsr:;; 223 I}:Tagd
the property subject to the proceedi .
When the couple later separated the wife tried to claim a greater share in the property to the latter because he hadl agr.eed to takhe I:; SpC }?en e st s ertistimar
reflect her ex-husband’s discount of the price B . it ot @ substantial discount. Thits < Chen e
| and exclusive occupation of the Property during their life ;
Judgment:

£ ; t
The parties are free to vary their equal beneficial interest after pu chas; l;lut (Sjl.]l?C(]')l Etrgﬁ:;z?e
iti i alities in 5.5 of the ;
& declaration of a trust that the property should be evidenced in writing to comply with the formalities in
wed. The property should be sold and

The court held that the express declaration was

was held in equal shares and should be follo
proceeds of sale divided equally.

P

78 (HCA 954/2010, [2015] HKEC 735), [75].
This principle has been followed in Hong Kong. 19 Iid, [77].




