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g art._37(1) regarding striking out, and art:39(l) regarding friendly settlements.6!1
rawing on the case law under these Articles, the Court has identified a numb
of related fa_\ctors as relevant to the requirement under art.33(3)(b) includir;3 :
wheth_er the issue raised by the case is of general importance (for exan',lple whe .
there is a need to clarify the States’ obligations under the Convention or to,indu -
the r65ponden't.state to resolve a structural deficiency affecting other persons (j:e
tl_w same position as the applicant)*'?; whether the Court has previously ¢ .
51der.ed the- Issue raised in the application or an analogous issue:®' and ij{let?ln-
the issue is of only historic interest such as where an iml:;ugned law her
subsequently been amended.'* In Duric v Serbia®? the Court held that. eve ;ﬁf
it had found_ the financial sum at stake not to constitute a significant disad,vantz
to thp applicant, respect for human rights would have required the Court %e
consu:{‘er the merits of the claim before it which concerned payment of the fe :
of police-appointed lawyer in a preliminary criminal investigation. The role f);
the lz_iwygr was crucial to maintaining the functioning and fairness of the Serbia
criminal justice system and it followed that issues closely related to the proc :
dur_al status of such lawyers, including the payment of their fees without Ii:vhi B};
thle{r continued participation could not be relied on, could not be conside Cd
trivial, or something that does not deserve an examination on the merits. 616 y
The ser_:ond_safeguard is that the ground must have been “duly consider.ed” b
a dgmestlc_ tr1lb}mal. The purpose of this clause is to ensure that eve cas;y
receives a judicial examination whether at the national level or at the Elll?o e :
level, $0 as to avoid a denial of justice.®'” The Court observed in Korolev thaI:t)t;g
clause is consonant with the principle of subsidiarity, as reflected inter alia in
art.13, yvhwh requires that an effective remedy against violations be available at
the nanopal level. Accordingly, where the applicant had no effective remed at
a domestlc level art.35(3)(b) will be inapplicable.® Otherwise, the fact thatyth
applicant had an opportunity to put his case in adversarial proce;:dings"‘-" that hg
was able to avail himself of an appeal;*° and that a decision is s’ufﬁc?ﬁ- 1"*6
reasoned so there is no appearance of arbitrariness®?' will be relevant fau;; Lgly
to whether a ground has been “duly considered” at the domestic level, o

:: f{ee rlespectivcly, paras 1-109 and 1-106 below.
orolev v Russia; Gaftoniuc v Romania at paras 34-35; and f i
_ " ; or an example of this see Finger
zifﬁlgfg:; :‘Spp. no. 31373146/95 (May 10, 2011) (potential systemic problem of uﬂreasonablze;nghgz’f
ings in Bulgaria and the alleged lack of effecti ies i
:3 e e g effective remedies in that regard).
4 2
o Tonascu v Romania at para.39; Fedetov v Moldova at para.23.
* App. no. 48155/06 (June 7, 2011).
1% Para.56.
:i: Korolev v Russia; Fedetov v Moldova at para.26.
e.2. App nos 12977/09, 15856/09, 15890/09, 15892/09 and 161
! : s X : 19/09
eff:cgtlve remedy against excessive delay in civil proceedings). s AR ing
610 Ionescu v Romania at para.40.
0 Fedetov v Mold, ;
Wy oldova at para.26; Burov v Moldova, App. no. 38875/)3 (June 14, 2011) at

*! Cavajda v Czech Republic App. no. 17696/07 (March 21, 2011).
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A, INTRODUCTION

1. The Vienna Convention on the Law of Treaties

The intérjretation of the Convention is governed by the principles enunciated in  2-01

arts 31 t5 33 of the Vienna Convention on the Law of Treaties (May 23, 1969).!
Tle <“general rule” in art.31 of the Vienna Convention is that a treaty:

“shall be interpreted in good faith in accordance with the ordinary meaning to be given
to the terms of the treaty in their context and in the light of its object and pur-
2 2

pose”.
The context includes the preamble to the treaty and any other agreements which
the parties have entered into which may be relevant to the interpretation of the
treaty.> Whilst the “ordinary meaning” of words is to be adopted where this is
consistent with the object and purpose of the Convention, a “special meaning”
is to be given to a term if it established that the parties so intended.* Recourse
may be had to supplementary means of interpretation, including the travaux
préparatoires, only where the meaning is otherwise ambiguous, obscure or
absurd.> The English and French texts of the Convention are to be treated as

' Art.d of the Vienna Convention provides that the Vienna Convention does not have retrospective
effect. It does not therefore strictly apply to to the European Convention on Human Rights (which
was concluded in 1950). Nevertheless, in Golder v United Kingdom (1979-80) 1 E.H.R.R. 525 paras
20-30 the court accepted that the Vienna Convention provided the appropriate international law
guidance for the determination of the scope and content of the European Convention. The Vienna
Convention has been described as “not so much an innovation but rather a codification of previous
practice” F. Matscher, “Methods of Interpretation of the Convention”, in Maecdonald R. St. 1.,
Matscher F. & Petzold H., The European Sysiem for the Protection of Human Rights (Martinus
Nijhoff, 1993), p.65; for general discussion, see Brownlie L, Principles of Public International Law
(6th edn, Oxford, 2003), Ch.27. For analysis of the status of the Human Rights Act 1998 as a statute
incorporating a treaty into domestic law, see Fatima S., Using International Law in Domestic Courts
(Oxford: Hart Publishing, 2005), Ch.7.

2 See art.31(1), Vienna Convention.

* Art.31(2) and (3).
* Art.31(4). This is the basis for the Buropean Court of Human Rights adoption of an autonomous
approach to the construction of certain Convention terms: see paras 2-43 to 245 below.

S Art32.
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2-01 CHAPTER 2—PRINCIPLES OF INTERPRETATION

equally authentic® and are presumed to have the same meaning.” In cases of
divergence between the English and French versions, the meaning which best
reconciles the two texts, having regard to the object and purpose of the treaty, is

to prevail.® In Golder v United Kingdom® the Court observed that:

“In the way in which it is presented in the ‘general rule’ in Article 31 of the Vienna
Convention, the process of interpretation is a unity, a single combined operation; this
rule, closely integrated, places on the same footing the various elements enumerated in
the four paragraphs of the Article”.

This approach to interpretation leaves the Court a wide degree of latitude as to
which of the elements of the “general rule” should be emphasised in a particular
case. The Court will usually begin with a textual analysis, including (if neces-
sary) a comparison between the English and French texts. However, the Court
has sometimes been willing to interpret a provision in a way which is inconsistent
with the “ordinary meaning” of the words, where this is necessary in order to
give effect to the object and purpose of the Convention. !°

II. Object and purpose

The principal object and purpose of the Convention is the protection of individual
rights from infringement by the contracting states.’* The Convention seeks to
achieve this objective through the maintenance and promotion of “the ideals and
values of a democratic society”.'2 The Convention is “a constitutional instru-
ment of European public order in the field of human rights”.'* Tt cannot therefore

be interpreted merely as a reciprocal agreement between the contracting states.
Rather, it creates:

“a network of mutual, bilateral undertakings, objective obligations which, in_ti.e “vords
of the preamble, benefit from a ‘collective enforcement’,”

S Art.33(1). The last paragraph of the ECHR provides in terms that *he French and English
language versions are equally authentic.

7 Art.33(3).

8 Art.33(4).

® (1979-80) 1 EH.R.R. 525 paras 29-30.

'* Frequently, this technique is adopted in a manner designed to achieve more effective protection
of human rights. On rare occasions, however, the court has adopted a similar approach in order to
restrict Convention rights: see, for example, Pretto v ftaly (1984) 6 EH.R.R. 182 at para.26,

" Ausiria v Italy (1961) 4 Y.B. 116 at 138; Ireland v United Kingdom (1 979-80) 2 EEHR.R. 25 at
para.239.

'? Kjeldsen and others v Denmark (1979-80) | EH.R.R. 711 at para.53. These principles are
reflected in the preamble to the Convention which speaks in terms of the “maintenance and further
realisation of human rights and fundamental freedoms” on the basis of “an effective political
democracy”, and the primacy of “the rule of law?”.

3 Chrysostomos, Papachrysostomou and Loizidou v Turkey (1991) 68 D.R. 216 at [242],

" Ireland v United Kingdom (1979-80) 2 EEH.R.R. 25 at para.239; Ausiria v Italy (1961) 4 Y.B.

116 at [138]; Chrysostomos, Papachrysostomou and Loizidou v Turkey (1991) 68 DR. 216 at
[242].
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Particularly important features of a democrqtic societ%]lsn the coniex'{ of fclrmun:lifl‘
cases, are “pluralism, tolerance and broadm_.mdedness b and the rule o 2av; t.h
The Court has emphasised that the protection of t_he right to life (in art.2 o : te
Convention), and the prohibition on torture and m_human and degrading tleil_—
ment (in art.3) together enshrine “one of the basic va?ues of the de_moclra ic
societies making up the Council of Eurcepe”.'” Democratic \_faluels qlsollnvo veda
recognition of the importance of the rights of the d'efence in cr_lmme(l1 proceet_—
ings, since the right to a fair trial “holds a pror?nent place in 221 _em(;;::g ic
society”.'® The requirement in art.6(1) for an independent and impartia .
tribunal encompasses the principle of separation of powers n}ga democ_racga anCl
guarantees the independence of the courts from the executlve,_ tl}e ps:irtlgs, allcla
the legislature.®' Freedom of expression i8 “one‘ of the essential ‘r_ounfat10n§ 0l .
democratic society”®* and access by the.med_lazzo the courts is p_parnc% ]?
importance in ensuring a fair and public trial*® and in maintaining public
confidence in the courts.*

It is important to distinguish between “c'iem_ocratic v'alues” and .the protegtlont t?::
majority sentiment. The duty to protect inalienable nghts' sometimes requires e
Court th s=t standards, even where these do not meet _w1th majority approval.
The Corivention exists, at least in part, to protect the rights of unpopular g-rl(ziugs
21 individuals. If the democratic process were always sufﬁcnent there wou i e
a0 necessity for a code of legally enforceable minimum rights. The Court has
therefore been careful to emphasise that:

“although the interests of the individual must on occasion be suborl_iin_ated to those of
a group, democracy does not simply mean that the views of the majority must always;
prevaﬂ:,a balance must be achieved which ensures the fair and proper treatment o

31 26

minorities and avoids any abuse of a dominant position™.

15 Handyside v United Kingdom (1979-80) 1 EH.R.R. 737 at para.49; Dudgeon v United Kingdom
1) 4 E.H.R.R. 149 at para.53. ‘
(I?S C)?oider v United Kingdom (1979-80) 1 EH.R.R. 525 at pm‘u?;lg;)gk’lass 1égenrta;zy (1979-80) 2
a.35; 1 h 25, para.02,

E.H.RR. 214 at para.55; Jatrides v Greece Judgment Marc , N

"7 McCann, ngzage and Farrell v United Kingdom (1996) 21 EH.RR. 97 at para.147 citing

i United Kingdom (1989) 11 EEHLR.R. 439 at para.88.

Sogzgigub;;r v Bel;:'um (1985) 7 BE.H.R.R. 236 at para.30; Colozza v Ttaly (1985) 7 E.H.R}.!Ri. 516‘
at para.32; Soering v United Kingdom (1989) 11 EH.R.R. 439 at para.113; Van Mechelen v
Netherlands (1998) 25 EH.R.R. 647 at para.58.

' McGonnell v United Kingdom (2000) 30 EH.RR. 289.

20 Campbell and Fell v United Kingdom (1985) 7 E.H.R‘.R. ‘1()5 at para.78. LRE 470

21 Crociani and others v Italy (1980) 22 DR. 147; Demicoli v Malia (1992) 14 EILR.R. p-
Comm. para.4(. - . .

OQTHuEdvsm’.e v United Kingdom (1979-80) 1 EH.R.R. 737 at para.fw, Sunday Times v i’gf’:‘ed
Kingdom (No.l’) (1979-80) 2 E.H.R.R. 245 at para.65; Lingens v Austria (1986) 8 E.-H.R.R. at
ey 6 EXLRR. 195 at para.25

2 Axen v Germany (1984) 6 EHR.R. at para.25. .

# Haizgson, Woolf Productions and the NUJ v United Kingdom (1988) 10 EHL.R.R. 503; Worm v

ia (1 25 E.H.R.R. 454 at para.50. _

Aufjrnhf }nigg)mgszria (1988) 10 E.-H.R.R. 394 at para.44 the court cons%dered that support amogﬁft
the local population for measures discriminating against illegitimate children merely reflected “the
traditional outlook”. -

2 Young, James and Webster v United Kingdom (1981) 4 EHRR. 38 at para.63.
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2-05 CHAPTER 2—PRINCIPLES OF INTERPRETATION

Thus, the Court has consistently held that degrading forms of punishment cannot
be justified on the ground that they have been in use for a long time or meet with
general approval.® Tn Tyrer v United Kingdom®® the Court held that judicial
corporal punishment was in breach of art.3, despite the fact that a majority of the
population of the Isle of Man favoured its retention. As the Court pointed out:

“it might well be that one of the reasons why they view the penalty as an effective
deterrent is precisely the element of degradation which it involves”.

Similarly, in Handyside v United Kingdom®® the Court held that the right to
freedom of expression extends to information and ideas that “offend, shock or
disturb society or a section of it”; and in Dudgeon v United Kingdom®® the Court
found that criminal offences prohibiting consensnal homosexual activity in
private were in breach of art.8, despite the “strength of the view that it would be

seriously damaging to the moral fabric of Northern Ireland” if such conduct were
to be decriminalised.

References to the object and purpose of the Convention are not to be dismissed
as mere statements of aspiration. Together they form the core guiding principles

to the Convention’s interpretation and application. In Wembhoff v Germany®' the
court observed that it is:

“necessary to seek the interpretation that is most appropriate in order to realise the aim
and achieve the objective of the treaty, and not that which would restrict to the greatest
degree possible the obligations undertaken by the parties”.

Similarly, in Golder v United Kingdom® the Court said that it would be “a
mistake™ to see the reference to the rule of law in the Preamble to the Convention
as a “merely . . . thetorical reference, devoid of significance for those interpretiig
the Convention”. And in Soering v United Kingdom® the Court observed ihat-

“In interpreting the Convention, regard must be had to its special characterac a treaty
for the collective enforcement of human rights and fundamental freedems. Thus, the
object and purpose of the Convention as an instrument for the protection of individual

human beings require that its provisions be interpreted and applied co as to make its
safeguards practical and effective.”

B. Tue Court’s INTERPRETATIVE TECHNIQUES

In order to give effect to the object and purpose of the Convention, the Court has
developed a series of interpretative techniques that differ significantly from the

7 Tyrer v United Kingdom (1978) 2 EHRR. 1; Campbell and Cosans v United Kingdom (1988)
4 EHR.R. 1 at para.29.

*(1978) 2 E.H.R.R. 1 at para.31.

9 (1979-80) 1 E.H.R.R. 737.

#(1981) 4 EHR.R. 149.

*1(1979-80) 1 E.H.R.R. 55 at para.8.
*2(1979-80) 1 EHL.R.R. 525 at para.34.
*(1989) 11 E.H.R.R. 439 at para.87.
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common law approach to legal reasoning. The remainder of this chapter exam-
ines the principal themes that emerge from the Court’s caselaw.

I. Practical and Effective Interpretation

. : : .
It is a general principle governing the interpretation of a law-making treaty®
that:

“particular provisions are to be interpreted so as (0 give thei_n their fullest weight and
effect consistent with the normal sense of the words, and W1th other parts of the text,
and in such a way that reason and a meaning can be attributed to every part of the
text”.?
Applying this principle, the Court has rejected a formalistic approach, ‘holding
that the Convention “is intended to guarantee not rights that are theoretical and

illusory but rights that are practical and effective”.*

The Convention is thus concerned with the substance of an individcl‘jal’s posu!og
rather than'its formal classification, and Courts may neg:d to 1.001::1 3b;ai(gn
appeararices and examine the realities of the procedure in questlori : ?e
consequence of this approach is that compliance b)_/ the.state with th_e et}(;r (21 (211
Coavention obligation will not necessarily be sufﬁmept, if the pggtecnon a olr e |
in practice has been substantially undermlr_lcd. In Artico v Italy,*® where the ft;ga
aid lawyer appointed to represent the applicant was shown to have pe?en ineffec-
tive, the Court found a violation of art.6(3)(c). Noting t‘hat _[hliprovlswn guaran-
teed legal “assistance” rather than simply the “nomination of a lawyer, the
court pointed out that:

“[M]ere nomination does not ensure effective assistance, _since the layvyer apppmte.d
may die, fall seriously ill, be prevented for a protracted I_)cnod frorr_l acting, or shgk his
duties. Tf they are notified of the situation, the authorities must either replace him or
cause him to fulfil his obligations.”**

3 International law distinguishes between law-making treaties {lmités—lc_)f) and contractue}l treat:'ﬁs
(traités-contrats). Tn a law-making treaty, such as the Buropean Conventlon on Human Rights, ; e
intention of the contracting parties is not simply to establish reciprocal undertakings, but to create
objective rights with corresponding legal liabilities. ‘ ~ =

-1'5 Fitzmain'ce G.G., The Law and Procedure of the International Cgurt of .]"usnae, (Grotius,
Cambridge, 42-9 1986), p.343, cited in Merrils I.G., The Development of International Law. by the
European Court of Human Rights (2nd edn, Manchester, 1993), 1)5.77. See also Jacobs and White, The

it ‘ 3s,
European Convention on Human Righis (2nd edn, Oxford), p._.

s i‘)./farckx v Belgium (1979-80) 2 EH.R.R. 330 at para.31; Azre)-" v Irelrmff. (197_9—80) 2 E.H.R.llil.
305 at para.24; Artico v Italy (1981) 3 EHRR. | at para.33; Soering v United Kingdom (1989)
E.H.R.R. 439 at para.87. )

37 See, amongst numerous other authorities, Deweer v Belgium (1979-—80) 2 E.H.R.R. 439 a(;:
para.d44; ’Adm‘f v Austria (1982) 4 EHRR. 315 at para.30; Welch v Unired Kingdom (1995) 2
EH.R.R. 247 at para.27.

*(1981) 3 EHR.R. 1 at para.33. o

i (See aJ)so Goddi v fraly (1984) 6 EH.R.R. 457 at para.31 where the state was found in violation
of art.6(3)(¢) since the lawyer appointed to represent the applicant was unab'le properly to represent
his client, who had absconded. The court held that in order to ensure effective legal assistance, the
trial should have been adjourned.

[83]
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2-09 CHAPTER 2—PRINCIPLES OF INTERPRETATION

i\}/]lore}c:ver, the Co_urt hc_ald that it was not necessary for the applicant to establish
at the §h0rtcommgs in legal representation had caused actual prejudice to hi

case. Thls would be “asking the impossible” since it could never be proved th1S
effective representation would have secured the acquittal of an accused TI;it
Court considered that an interpretation which introduced this requiremen‘-t !
art.6(3)(c) “would deprive it in large measure of its substance”.“° In Cam, Ibml(.)!
and Fell v United Kingdom* the Court held that art.6(3)(c) imp.lied not mgreely

effe{:ti ve Iepl‘eseﬂtation at the heaj‘il'l a a(le uate O Iy I1
ltself, but i 1 i
g 1 q ppOItllI’lI fOl' p (0]

Minelli v Switzerland™ provides another example of practical and effecti

interpretation. Inl that case the Court was called upon to determine whethelc‘ EZ
greiumptmn of mnnocence in art.6(2) applied to an application for an award of

0sts to an acquitted defendant. The government argued that the right to b

presumed tnnocent applied only to the determination of a criminal chir e g
not to prgceedmgs subsequent to an acquittal. The court disagreed holdii , gil t
art.6(2) “governs criminal proceedings in their entirety, iITespc;ctive ogf thal
outconle of the prosecution, and not solely the examjnatiofl of the merits of the
charge”. The presumption of innocence would therefore be violated by a judici ?
pronouncement after acquittal reflecting an opinion that the a d : i
reality, guilty of the offence. TS

One ?f the most important illustrations of the effectiveness principle is th
Court’s recognition of the Convention’s extra-territorial effect ** In itqpland‘ lt:
demsv:_)n in ._S'oelring v United Kingdom* the Court held tﬂat a ciecisioiillalt—
extradite an individual to a non-Convention state where there were substa ti?
grounds for believing that he would be exposed to inhuman or Lc!e ragi g
treatment contrary to art.3 would engage the responsibility of the stafe fror;ﬁ
_whl_c}_l extr_admon was sought. The Court held that a decision to surrender a
individual in such circumstances: N\

“would hardly be compatible with the underlyi

‘ : D ying values of the Conventi
common heritage of political traditions, ideals, freedom and the rule o;?“‘; o t?ﬂt
the Preamble refers” .45 T

EV}HIE: an obligation to .refuse co-operation was “not expliciti; referred to in the
1:1r1f:f and general W(‘)‘rdmg of A_rticle 37, a decision to surrenuff;r an individual to
ace suﬁh treatment “would plainly be contrary to the spirit and intendment of the
Article”. There was therefore an “inherent obligation not to extradite” 46 This

principle has since been extended to a decisi i
1sion to depo
trafficker after the expiry of his sentence.*’ R, Rorwiiec g

@ Para.35.

:2’ (1985) 7 EHR.R. 165 at para.99.

. (SIeZSi) 5 I:IT,}%?I'ZRT 55;1]. See also Leutscher v Netherlands (1996) 24 EH.R.R. 181

ara. 1— or the extent i :

i 4 iy e extent to which art.l jurisdiction extends beyond the territory of

*(1989) 11 E.H.R.R. 439,

*> Para.88.

** Soering at para.8§.

*7 D v United Kingdom (1997) 24 EHIR i j
AT e e ) H.R.R. 413, Al-Sadoon and Mufdhi v Unired Kingdom, App.
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In Aydin v Turkey* the Court held that where an individual made an allegation 2-12

of torture or inhuman or degrading treatment, the state was under an obligation
to carry out:

“y thorough and effective investigation capable of leading to the identification and
punishment of those responsible, and including effective access for the complainant to

the investigatory procedure”.
The court has emphasised the same principle in the context of art.2:*

« . the Courl’s approach must be guided by the knowledge that the object and
purpose of the Comnvention as an instrument for the protection of individual human
beings requires that its provisions be interpreted and applied so as to make its safe-
guards practical and effective. Article 2, which protects the right to life and sets out the
circumstances when deprivation of life may be justified, ranks as one of the most
fundamental provisions in the Convention . .. . The general legal prohibition of arbi-
trary killing by agents of the State would be ineffective in practice if there existed no
procedure for reviewing the lawfulness of the use of lethal force by State author-
ities.”3°

Most recantly, the Court has held that the imperative to make the prohibition on
slavery-and forced labour in art.4 practical and effective necessitates certain
pocitive obligations on contracting states to impose a sufficient spectrum of
safeguards in national legislation to prohibit and punish the trafficking of human

beings, saying:

«The Court considers that the spectrum of safegnards set out in national legislation
must be adequate to ensure the practical and effective protection of the rights of victims
or potential victims of trafficking. Accordingly, in addition to criminal law measures to
punish traffickers, Article 4 requires member States to put in place adequate measures
regulating businesses often used as a cover for human trafficking. Furthermore, a
State’s immigration rules must address relevant concerns relating to encouragement,

facilitation or tolerance of trafficking.”'

II. Rights to be broadly construed/restrictions to be narrowly interpreted

The effectiveness principle has led the Court to hold that provisions of the
Convention conferring rights are to be broadly and purposively construed, whilst
those establishing exceptions and limitations must be restrictively interpreted.
Further, art.18 of the Convention provides that the restrictions set out in the
Convention “shall not be applied for any purpose other than those for which they
have been prescribed.” In Gusinsky v Russia, the Court held that there could be

48(1998) 25 E.H.R.R. 251 at para.103.
49 See for example Jordan v United Kingdom (2003) 37 EHR.R. 2, Caciki v Turkey (2001) 31

E.H.R.R. 133. The principle was applied in the domestic context in R. (Amin) v Secretary of State for
the Home Department [2004] 1 A.C. 653,

3 App. no. 55721/07 (July 7, 2011), at paras 162-163.
51 Rantsev v Cyprus and Russia (2010) 28 B.HR.C. 313, para.284. See also Siliadin v France

(2005) 20 B.H.R.C, 654.
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a violation of art.18 in conjunction with another article.> The application of the
effectiveness principle is most apparent in relation to the qualified rights in arts
8 to 11. In its interpretation of these provisions the Court has consistently
maintained that a generous construction is appropriate in determining the scope
of the protected right set out in the first paragraph of each article.> In Niemetz
v Germany,** for example, the court held that the concepts of a person’s home

and private life in art.8 included business premises and activities, on the ground
that:

“it would be too restrictive to limit the notion [of private life] to an ‘inner circle’ in
which an individual may live his own personal life as he chooses”.

Similarly, in Kokkinakis v Greece the right to freedom of thought, conscience
and religion in art.9 was held to apply not only to recognised religious or ethical

value systems but also to the conscientious beliefs of “atheists, agnostics,
sceptics and the unconcerned”,

However, when the Court turns to assess the purported justification for an
interference with the protected right (under the second paragraph of each of these

Articles) it has generally adopted the strict approach exemplified in Klass v
Germany®;

“The cardinal issue arising under Article 8 in the present case is whether the inter-
ference . . . is justified by the terms of paragraph 2 of the Article. This paragraph, since

it provides for an exception to a right guaranteed by the Convention, is to be narrowly
interpreted.”

Applying this approach, the Court held that powers of secret surveillance:

“are tolerable under the Convention only insofar as strictly necessary for safeguarding
the democratic institutions”.

Likewise, when determining whether an interference with freedom ol expression
under art.10(1) is justified by reference to the public interests identified in
art.10(2), the Court has held that it is:

“faced not with a choice between two conflicting principles bui with the principle of

freedom of expression that is subject to a number of exceptions which must be narrowly
interpreted”. 7

2(2005) 41 EHR.R. 17, at paras 73—78. The Court found a violation of art.18 in conjunction with
art.5, based on the fact that the applicant’s liberty had been restricted not only for the legitimate
purpose of bringing him before the competent legal authority, but also in order to intimidate him.
These additional, illegitimate, purposes led to the violation of art.18.

%3 A possible exception to this is Laskey and ors v United Kingdom (1997) 24 E.H.R.R. 39, where
the court doubted whether organised group sadomasochism was fully within the notion of private
life.

4 (1993) 16 E.HR.R. 97 at paras 29 to 30,

> (1994) 17 EH.R.R. 397.

% (1979-80) 2 EHL.R.R. 214 at para.42.

57 Sunday Times v United Kingdom (1979-80) 2 EH.R.R. 245 at para.65.
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Whilst the application of this principle is most clearly seen in relation to arts 8 2-15

to 11, it has in fact been applied to all Conventilon rights.*® Thps, the nirtl to hf{;
i art 2 has been held to encompass both deliberate and unintentional loss o
l'rif 5 Its provisions must be strictly construed and any deprivation of llf_e must
. bjected to the “most careful scrutiny”.®® In the context of the right to
o Sugﬂ liberty in art.5, the Court has held that the exceptions set out in

elrF’O:;I(l)(a) to (f) provide an “exhaustive definition” of the circumstances in
F\,Js?];iac;h a person may be deprived of his or her liberty and are to be given a narrow
interpretation.’ A wide interpretation:

«ywould entail consequences incompatible with the notion of the rule of law from which

the whole Convention draws its inspiration”.®?
In Cuilla v Italy®® the Court applied this approach in holding that tjle arrest gxéd
detention of a suspect pending an order for “preventive measures fell ouicmhe
the permitted exceptions in art.5(1), despite the acknowledged importance ot the
fight against organised crime in Italy.

. Y S =
The right-ie & fair trial in art.6 is also to be given a broad construction™ since a 2-16

restrictive interpretation “would not be consonant with tpe obj_ejct agd purptF])I;es Ea::.c‘lf
the provision”.®> Any restriction on the rights of the clleten_ce is to be sirub sed
wiirspecial care, and departures from a truly adversarial pr (_Jcedurf:hare‘Z Odfﬁﬁ ; }1]36
{o the minimum possible. In the leading case of Van Mechelin v Netherlan

Court observed that:

“Having regard to the place that the right to a fair administration of justice hOIEitS'H[l;la
democratic society, any measures restricting the rights of the defence should ‘t;le slﬁc by
necessary. If a less restrictive measure can suffice then that measure shou e

applied.”

5% The prohibition on forced or compulsory labour in art.4(2) is an e@cptjon. The Co;rté]]z’as I;c:d
that the categories established in art.4(3) are not limitations on the nght. in art.4(2). .d. 15;,4) ;g
delimit the content of that right and therefore aid its interpretation: Schr:xltdr Y[Ge:tfnéar;; Ehe o

- y i 4) 6 EILR.R. 163; recently reiterates
E.H.R.R. 513; Van der Mussele v Belgium (198 o he Orand
i 1 ly 7,2011) at para.120. It would seem to

hamber in Stummer v Austria, App. no. 37452/Q2 (July 7, i :

gla?n;r:;(lfz) does not necessarily prohibit all forms of compulsory labour which are outside the
les set out in art.4(3). o

exgg?l:;;fz v United Kingdom (1985) 7 B.H.R.R. 453; Oneryildiz v Turkey (2005) 41 EHR.R.

20. . ' )

0 McCann, Savage and Farrell v United Kingdom (1996) 21 EXLR.R. 97 at paras 147-150.

51 Winterwerp v Netherlands (1979-80) 2 E-H.R.R. 387 at para.37.

82 Engel v Netherlands (1979-80) 1 EH.R.R. 647 at para.69.

63 (1991) 13 E.H.R.R. 346 at para.4]. . ‘ ‘

% Eldareila de Azvedo v Portugal (1992) 13 EH.RR. 731 at para66; Delcourt v Belgium
(1979-80) 1 E.H.R.R. 355. 3 TR, 556 o

55 De Cubber v Belgium (1985) 7 EHR.R. a 30. ) .

o9 (];98) 25 B.H.R.R. 647 at para.59. See now also (2009) 26 B.H.R.C._ 1 at para.205 (_ W tlheile

ietims i fully adversarial procedure where strictly necessary in the 1g_1
may be restrictions on the right to a fully P : s A i
of a strong countervailing public interest, such as national security, rhc need to keep e
police methods of investigation or the protection of the fundamental i ghts of ano[hf:_r person. o
will not be a fair trial, however, unless any difficulties caused to the defend_am'b.y a luplta_n_{m’?n is
rights are sufﬁcientlj counterbalanced by the procedures followed by the judicial authorities ).
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T Permissible limitations must not impair the essence of a Convention right

Apotl_ler aspect of the doctrine of practical and effective interpretation is th

principle that limitations and conditions imposed on the exercise of a Conventioe
right must not impair its very existence or deprive it of its effectiveness.®” In F d
Campbell and Hartley v United Kingdom®® the government argued tha-t a i
of det.ention which was exercisable on the ground of “genuine su‘;picioni’j’o\‘;er
s_ufﬁcwnt to meet the requirements of art.5(1)(c) which permits arfest or deteaS
tion on “reasonable suspicion” of the commission of an offence. The Court hell-lci

that the difficulties associated with polici i i i
. g policing terrorist crime, in i
protect informers: N L

“cannot justify stretching the notion of ‘reasonableness’ t i
: o the point wh
of the right secured by Article 5(1)(c) is impaired”. ! s

In Golder v United Kingdom® the government sought to argue that art.8, which
protects (ar_nongst other things) the right to respect for a person’s ccl)rl"es on
dgnce, applied only to state interference with existing correspondenée ri htqpanc_i
did not therefore restrict the state’s right to control or prohibit bon'espon%leﬁ::e to

and fro i isi . .
that: m prisoners. Not surprisingly, the Court rejected this argument, holding

it tJzvoulcl be placing an undue and formalistic restriction on the concept of interference
with correspondence not to regard it as covering the case of correspondence which has

not yet taken place, only because the com i i
; . 0 s petent authority, with pow: ce its
ruling, has ruled that it will not be allowed”. 4 power to enforce it

IV. Evolutive interpretation

Tha Conveption has been described as a “living instrument which mus: be
1nterpn:=,ted in the light of present day conditions”.”° 1t calls for an e-vo"'ﬁ\‘;t;and
dynamic approach to its interpretation rather than a static and histo:icn‘ko’ne The
concepts used in the Convention are therefore to be understood ir the contéxt £
th‘e democratic societies of modern Europe, and not according o :i* 2 c;once ti g

of 50 years ago when the Convention was drafted.” As Lo }{01;; ointgd OHSt
in R. v Director of Public Prosecutions ex parte Kebilene™ “the gonvemioc])ln

S as an Xp]GSSlO 1 I nent T lle | ie Id as O
S] Ull]d he cen an e (6] unda a Cl S ra
3

E.H.R.R. 305 at para.26.

o7 Mathieu-Mohin and Clerfayt v Belgium (1988) 10 EH.RR. 1 at para.52; Ashingdane v United

iﬁ?gggmélr:%) 7 E[}H:RkaZSIat para.57. Winterwerp v Netherlands (1979-80) 2 E.H.R.R. 387 at
.60; gow v United Kingdom (1986) 8 EHR.R. 3 a - Philis v Greece (19
e g o ( ) 329 at para.194; Philis v

Greece (1991) 13

58 (1991) 13 EHR.R. 157 at para.32.
*9(1979-80) 1 EH.R.R. 525.
70 i 7

Tyrer v United Kingdom (1979-80) 2 EH.R.R. 1 at para.31; Airey v Ireland (1979-80) 2

71 3 . s . ;
It is for this reason that the travaux préparatoires are of only marginal relevance in the

interpretation of the Convention.

2119991 3 W.L.R. 972,
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Whilst evolutive interpretation has an important role to play in ensuring that
rights remain relevant, a court applying the Convention cannot, through the
process of interpretation, create wholly new obligations which the contracting
parties have not undertaken. In particular, evolutive interpretation is constrained
by other principles of interpretation, such as the ordinary meaning of the articles
of the Convention. Thus in Bankovic and ors v Belgium,” the Court, while not
ruling out the application of this interpretative principle to art.1 of the Conven-
tion, which determines the scope and reach of the entire convention system of
human rights, found the meaning of art.1 to be restricted by a clear indication in
the ordinary meaning of the wording of art.1, which was confirmed by the
preparatory materials.

However, the special character of the Convention means that even a clear
textual limitation may eventually be removed by an emergent evolutive con-
sensus, as illustrated by the evolving European consensus on the death penalty.
In Soering v United Kingdom™ the Court rejected the submission of Amnesty
International that:

“evolving standards in Western Europe regarding the death penalty required that the
death peaaity should now be considered as an inhuman and degrading punishment
within' thi: meaning of Article 37.

Th& “Court noted that art.3 could not have been intended by the drafters of
(he Convention to include a general prohibition on the death penalty since the
geath penalty was expressly permitted by the wording of art.2. Noting that
the death penalty in peacetime had in fact been abolished by all contracting
states, the Court observed that such subsequent practice in national penal policy
could in principle be taken as establishing the agreement of the Contracting
States to abrogate the exception provided for under art.2(1) and hence remove a
textual limit on the scope for evolutive interpretation of art.3. However, the Court
was of the view that the opening for signature of Protocol 6, which abolished
capital punishment in peacetime, indicated an intention of the Contracting Parties
to adopt the normal method of amendment of the text, allowing each State to
choose the moment when it would undertake this step.

Ocalan v Turkey™, faced with a considerable evolution in state practice since
Soering, the Grand Chamber (agreeing with the judgment of the Court)
considered—but did not find it necessary to decide—that this could now be taken
as signalling the agreement of the contracting states to abrogate, or at the very
least to modify, art.2(1) in the way rejected in Soering. This was not necessarily
undermined by the opening of signature of Protocol 13, which abolished the
death penalty in times of war. However, it considered that the fact that there were
still a large number of states yet to sign or ratify Protocol 13 meant that there
remained a limitation on the development of the interpretation of art.3, which:

“ .. may prevent the court from finding that it is the established practice of the
contracting states to regard the implementation of the death penalty as inhuman and
degrading treatment contrary to art 3 of the convention, since no derogation may be
made from that provision, even in times of war.”7

73(2001) 11 B.H.R.C. 435 at paras 65-66.
74(1989) 11 EH.R.R. 439,

75(2005) 18 B.H.R.C. 293.

7 Para.165.
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In Al-Sadoon and Mufdhi v United Kingdom” the Court took the final step
towards finding the death penalty to be contrary to both arts 2 and 3 under all
circumstances, holding the textual bar to this evolutive interpretation of the
Convention to have been removed by a further development in state practice
since its decision in Oscalan:

“All but two of the Member States have now signed Protocol No. 13 and all but three
of the States which have signed have ratified it. These fi gures, together with consistent
State practice in observing the moratorium on capital punishment, are strongly indica-
tive that Article 2 has been amended so as to prohibit the death penalty in all
circumstances. Against this background, the Court does not consider that the wording
of the second sentence of Article 2 § 1 continues to act as a bar to its interpreting the
words “inhuman or degrading treatment or punishment” in Article 3 as including the
death penalty (cf. Soering, cited above, §§ 102-104).778

2-20 In Cruz Varas v Sweden™ the court held that in the absence of a specific provision

2-21

in the Convention enabling the court to make a legally binding order for interim
relief, a failure by a state to comply with a request for interim measures could not
be regarded as an interference with the right of individual petition. Despite the
history of almost invariable compliance with such requests, the Court could not
“create new rights and obligations which were not included in the Convention at
the outset”. However, in Mamarkulov and Askarov v Turkey,®° the Grand Cham-
ber, upholding the decision of the Chamber,*' held that in light of developments
in international law and the fact that, following the implementation of Protocol
11 the right of individual petition was no longer optional, it was now implicit in
art.34 that contracting states were required to comply with r.39 indications and to
refrain from any act or omission which might prejudice the integrity and effec-
tiveness of the Court’s final judgment.®> The application of the evolutive
approach in practice can be controversial. In Scoppola v Ttaly No. 2% the
minority of the Grand Chamber were of the view that the majority’s evolutive
interpretation of art.7 of the Convention, finding the principle of retrospectivity
to implicitly guarantee that subsequent more lenient criminal law would be
applied against a defendant, amounted to an impermissible re-wiiting of the
Convention, saying:

... the majority has gone on to examine the case under Articla 7 ¢ 1 and, in order
to apply it, has had it re-written in order to accord with what the consider it ought to
have been. This, with respect, oversteps the limits,”5*

Evolutive interpretation thus requires the Court to strike a careful balance, which
recognises that it is not the task of the interpreter to chan ge the content of a norm

7 App. no. 61498/08 (March 2, 2010).

78 Para.121.

77(1992) 14 EH.R.R. 1 see paras 1-33 (o 1-38 above.

*(2005) 41 EHR.R. 25.

8114 BHR.C. 149.

#2 The obligation not to hinder the right of individual petition was also emphasised by the court in
Poleshchuk v Russia (2006) 42 E.H.R.R. 35, paras 27-31 (refusal to allow imprisoned applicant to
post his application to the court, and pressure on him not to pursue his application).

* App. no. 10249/03 (September 17, 2009).

“ Partly dissenting opinion of Judge Nicolaou, joined by Judges Bratza, Lorenzen, Jociene,
Villiger and Sajo.
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established in the Convention, whilst at the same time ac@owledging that if the
content of a norm “has undergone a change in social reality, the 1nter_p1;e6:ter must
take account of this”.®® As a former President of the Court has put it®:

“Human rights treaties must be interpreted in an objective and.dynalmc mamz]ejr3 by
taking into account social conditions and developments; Fhe ideas and conditions
prevailing at the time when the treaties were drafted retain hardly any c_ontu;u:ng
validity. Nevertheless, treaty interpretation must not amount to geaty revision. Inter-
pretation must therefore respect the text of the treaty concerned.

The Court must, in the end, make a judgment as to whe_ther anew social or legal
standard has achieved sufficiently wide acceptance to affect the mterp_reta‘tul)n anc;
application of the Convention.l In making this judgment a co;;mdelratlo]: gs
comparative law and practice within Europe and c]sc-yvhere may be 11::: evant,
may other international agreements which the contracting parties (or the majority
of them) have concluded.

Many Convention concepts are obviously roote_d in the current le“gal and_soc1a1
standards ‘of the contracting states. The requirements ‘of the protection of
morals”, for example, or the question of wl}ether an mterfere_ncc with a Copven—
tion right is “necessary in a democratic society™ can (_)nly be Ju(_igfzd accorddmg to
contemporary standards, and the court has b_een particularly \fvﬂhng_ to a ogt ;n
=volutive approach to such questions. Thus, in Dudgeon v United Kingdom®' the
Court observed that:

“As compared with an era when [the legislation] was enacted there in now. a_better
understanding and, in consequence, an increased tolerance of homosexual l_aehavmur to
the extent that it is no longer considered to bv.? necessary or appropriate to Frf:ﬂt
homosexual practices [between consenting adults in prl\_fate] as in themselves a maLte}z
to which the sanctions of the criminal law should be apphcd: The Court cannot overloo
the marked changes which have occurred in this regard in the domestic law of the
member states.”

Dudgeon was concerned with the position of gay men over the age of 21. It took
a further 15 years before the Convention organs came to accept that tlhe sanﬁ
principle should apply to those aged over 16. In Sutherlanq’ v United ngdon?
the Commission overturned its previous caselaw,® holding that the pote_nt_lal
application of the offence of gross indecency to consensual sexual ac,:t1v1ty
between 16 and 17 year old males was in breach of arts 8 and 14. In coming to
the conclusion that a differential age of consent for gay men could no longer be
justified, the Commission referred to “major changes™ which had occ1_1rret_i.m
professional opinion on the need to protect young gay men ar}d the desirability
of an equal age of consent. The Commission considered that it was:

85 Sereni Diritio Internazionale 1 (1956), p.182 cited in Matscher F., “Methods of Interpretation of
the Convention” in Macdonald R. St. I., Matscher F. and Petzold H., The European System for the
Protection of Human Rights (Martinus Nijhoff, 1993), p.70. . .

88 Bernha.rfdt R., The European Dimension: Studies in Honour of Gérard J. Wiarda (Koln, 1988),
p.65 at p.71.

57(1982) 4 E.H.R.R. 149 at para.60.

58(1997) 24 EH.R.R. CD 22.

8 X v United Kingdom (1980) 19 DR. 606.
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“opportune to reconsider its earlier case law in the light of these modern developments
and, more especially, in the light of the weight of current medical opinion that to reduce
the age of consent to 16 might have positively beneficial effects on the sexual health of
young gay men without any corresponding harmful consequences”.

In L and V' v Austria® the court again drew on what it considered to be a growing
European consensus in holding that the imposition of a higher age of consent for
gay sex breached art.14 when read with art.8. In Smith and Grady v United
Kingdom®' the Court considered the ban on homosexuals in the army, which the
Government sought to justify in part with reference to the prejudices of members
of the armed forces. The Court held that such negative prejudices could not
amount to a justification for the intereference with the applicants’ rights. How-
ever, in Schalk and Kopf v Austria,®? the Court found that, while the institution
of marriage had undergone major social changes, there was no European con-
sensus regarding same sex marriage such that the right to marry in art.12 could
not be interpreted evolutively to extend to same sex couples.

This requirement for a dynamic interpretation is not, however, confined to the
qualified rights in arts 8 to 11. It applies generally, and governs the interpretation
of all aspects of the Convention. In Tyrer v United Kingdom™ the Court held that
Judicial birching was in breach of art.3, saying that it:

“could not but be influenced by the developments and commonly accepted standards in
the penal policy of the member states of the Council of Europe”.

In the Court’s view it was the standards which were currently prevalent which
were decisive of the issue, and not those which were prevalent when the
Convention was adopted: art.3 embodied the concept of inhuman and degrading

punishment and not the particular conception which may have been held in
1950.

Similarly in Winterwerp v Netherlands®* the Court found that the term “herson
of unsound mind” in art.5(1)(e) was:

“[A] term whose meaning is continually evolving as research in psvehiatry progresses,
an increasing flexibility in treatment is developing, and society's atiitude to mental
illness changes, in particular so that greater understanding of the problems of mental
patients is becoming more widespread.”

And in Borgers v Belgium®® the Court held that the requirements of a fair trial in
art.6 had undergone a “considerable evolution” in the Court’s caselaw, partic-
ularly as regards the importance attached to the appearance of fairness, and the
increased sensitivity of the public to the fair administration of justice.

2% (2003) 36 E.H.R.R. 55.

L (2000) 29 E.-H.R.R. 493.

2 App. no. 30141/04 (June 24, 2010), at para.58.
93(1979-80) 2 EH.RR. 1 at para.31,

94(1982) 4 EHR.R. 228.

#3(1993) 15 EHR.R. 92.
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The inevitable consequence of this approach is that the strict doctrine (_)f Prece:f
dent does not apply to decisions of the European Court and Cpmm}SSMm 0

Human Rights. Older Convention caselaw must be approached Wlth ﬂ]islpr1nii:—
ple in mind. Where there is some evidence that stand_arlds may be in transition, t i
Court may be willing to reconsider its own-decmo_ns at relatively frequgn

intervals, and sometimes even callsr for a particular SItuatlon_ to be kept un ler
review. In Rees v United Kingdom,”® for example, the court rejec_:ted a complaint
under art.8 brought by a transsexual who hac_l been cle;med l;hti right lto.a charﬁe
of legal status. Nevertheless the Court said that it was “conscious Dtl‘cf e
seriousness of the problems affecting these persons and the distress they suffer”,
and continued:

“The Convention has always to be interpreted in the light of current circumstances. ”l_"he
need for appropriate legal measures should therefore be kept under review, having
regard particularly to the scientific and societal developments”.

In the subsequent cases of Cossey v United Kingdom-‘”_ and Sﬁg}j‘ie{d and ng—
sham v Unired Kingdom® the Court adhered to its earlier decision in _Rees, ut
by a diminishing majority in each case. In the Sheffield case, the ﬁnfi}n_g of ?10
violation-wvas by a majority of only 11 to nine, anfi the court openly cnt}cmf_:d the
Uritea Kingdom for its failure to carry out a review _of t‘l;le need to maintain t e
sxisting arrangements. Whilst voting with the majority a_fter much hemtam_md
wie British judge, Sir John Freeland, suggested that ’_furthler 1£1act10n by the Umtci
Kingdom “could well tilt the balance in the other direction”. The balance finally
changed in the case of Geodwin v United Kingdon_t.,gg where thel (_Zourt took note
of the continuing international trend in favour of legal recognition of the new
sexual identity of post-operative transsexuals (even though there copld not yet be
said to be a European consensus on the issue) and found that _t}_le United Kingdom
had breached art.8 by refusing to accord such legal recognition.

The Court’s evolutive approach to interpretatiqn does not, however, mean that
the parties can simply ignore a previous decision of the Court or Commlsslwn
which has been reached after hearing full argument. The Cm_nrt has made clear
that the interests of legal certainty, foreseeability and equality beforemtnhe law
require that it only depart from its own precedents for a cogent 1‘eason.1 ' The}lle
is accordingly, in practice, a heavy onus on an applicant lseekm_g to per]suliade the
Court to depart from a recent decision. In Wynne v Un:ted Kingdom, . a cas;ci
concerning the rights of a mandatory life sentence prisoner, the Cqurt sugggsted
that it would require “cogent reasons” to depart from the conclusion that. it hE{.

reached on the nature of the mandatory life sentence three years emher_ in
Thynne, Wilson and Gunnell v United Kingdom.'** However, in Stafford v United

%5(1987) 9 EH.RR. 56.

97(1991) 13 EH.R.R. 622.

98(1999) 27 E.H.R.R. 163. )

e 52002) 35 E.H.R.R. 18. See also Van Kuck v Germany (2003) 37 EH.R.R. 51.

100 NMamatkulov and Askarov v Turkey (2005) 41 EH.R.R. 25 at para. | 2.1; Scoppola v Img}ég\f’ojj),
App. no. 10249/03 (September 17, 2009) at para.104; Bayatyan v Armenia, App. no. 2345 (July
7, 2011) at para.98.

101 (1995) 19 E.H.R.R. 333 at para.36.

102 (1991) 13 E.H.R.R. 666.
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Kingdom'® the Court accepted that, while it would not depart from previous
decisions “without cogent reason”,'® since:

“the Convention is first and foremost a system for the protection of human rights, the
Court must. .. have regard to the changing conditions in Contracting States and

respond, for example, to any emerging consensus as to the standards to be
achieved.” '3

The Court considered that there had been “significant developments in the

domestic sphere” ' relating to the judicialisation of the life sentence, and
concluded that:

“the finding in Wynne that the mandatory life sentence constituted punishment for life

can no longer be regarded as reflecting the real position in the domestic criminal Justice
system of the mandatory life prisoner.” '’

The Court departed from previous caselaw that read art.9 of the Convention
together with art.4(3)(b) (which excludes compulsory military or other service, in
the case of countries where consciencious objectors are recognised, from the
scope of the prohibition on forced labour), so as to exclude from the scope of the
right to freedom of conscience conscientious objection to compulsory service.
The departure was justified on the basis of an obvious trend among European
countries to recognise the right to conscientious objection, and other international
developments.® In Scoppola v fraly No. 2,'% the majority of the Grand Chamber
departed from previous case law on art.7 of the Convention and found the
principle of retrospectivity to contain an implicit guarantee that more lenient
criminal law would be applied against a defendant even if enacted subsequently
to the commission of the offence. The Court noted that a long time had elapsed
since a previous Commission decision to the contrary and that during that irne
there had been important international developments, demonstrating that this had
become a fundamental principle of criminal law.

V. Practice in other jurisdictions

2-28 The Court has observed that the main purpose of the Convention is:

“to lay down certain international standards to be observed by the Coniracting States in
their relations with persons under their jurisdiction™.''0

193 (2002) 35 EH.R.R. 32.

1% Para 71.

195 Para.68.

106 Para.69.

197 Para,79.

19% Paras 100-109.

' App. no. 10249/03 (September 17, 2009), paras 104—109,

"° Belgian Linguistics Case (No.1) (1979-80) 1 EH.R.R. 241 at 250 para.[e].
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Thus, the Court has consistently held that the existence qf a_“ generally shared
approach” in other contracting states_is rel.evant to the‘ appllllczatlon of the Conven-
tion'!! although “absolute uniformity” is not_reqmred. . The Court hgs 1no
systematic means of establishing the comparative law position on a particu a;
issue, even within the Council of Europe. It relies on the- collective experience o
the judges of the Court, on the research of the parties, and on any amicus
interventions''? for its information.

As we have seen, the Court was heavily influenced by common]y_ accepted
European standards in Tyrer v United Kingldom“4 and Dudgeon W _Umz‘ed King-
dom.1'* On the other hand, when considering the length of a c_;nmm?l sentence
the Commission has held that “the mere fact that an offence is pumshed more
severely in one country than in another does not suffice to esltabhslll that tlhle7
punishment is inhuman or degrading”.'*® And in T and V v United ngq!on_t
the Court referred to the absence of a European consensus on the age of criminal
responsibility in concluding that the prosecution of two boys for a murder
committed when they were 10 was compatible with art.3 of the Conventlop. In
Vo v Franc=*'® the court noted the lack of any European consensus on thf: issue
of wher a foetus becomes a “person” for the purposes of the right to life in art.2
of the_ Cunvention.''® European consensus regarding same-sex marriage impose
an/Ghligation on the respondent Government to grant a same-sex couple like
acvess to marriage as heterosexual couples.'

When called upon to determine whether an interferenc.e wi.th freedom of expres-
sion is justified under the protection of morals exception in a1t]0(2_), the Court
has often stressed that “it is not possible to find in '[l:le legal and S?Cllill orders gf
the contracting states a uniform European conception of .mqrals .2 Thus, in
Handyside v United Kingdom,'** the Court attached little significance to the fact
that the book to which the applicant’s conviction relatf:d-had be_,en d}stnbuted
elsewhere in Europe without atiracting prosecuti.on. Similarly, in Wingrove v
United Kingdom'*® where the applicant’s complaint under art.10 related to the
English offence of blasphemy, the Court observed that:

} z ; 4 ited Kingdom (1979-80) 2
" Marckx v Belgiuwm (1979-80) 2 EH.R.R. 330 para.41; Tyrer v Unite, .
E.H.RR. 1 para.31; Dudgeon v United Kingdom (1982) 4 E.H.R.R. 149 para.60; X, Y and Z v United
Kingdom (1997) 24 EH.R.R. 143 para.52. .

L?i Sunday Tinies v United Kingdom (Ne.I) (1979-80) 2 B.H.R.R. 245 para.61; Muller v Swiizer-
fand (1991) 13 E.H.R.R. 212 para.35; Wingrove v United Kingdom (1996) 24 E.H:R,R. 1 para.58; I
v Switzerland (1988) 10 E.H.R.R. 411 para.33. Monnell and Morris v United Kingdom (1987) 10
E.H.R.R. 205 para.47.

'3 See para.1-151 above.

4(1978) 2 EHRR. 1.

115 (1982) 4 E.H.R.R. 149.

116 Oy Germany (1986) 46 D.R. 176.

17 (2000) 30 EH.R.R. 121, paras 73-74.

18 (2005) 40 EH.R.R. 12. .

e %ara,B)Z. Reaffirmed in A, B and C v Ireland App. no. 25579/05 (December 16, 2010), at
para.223. 2010 -

120 App. no. 30141/04 (June 24, , at para.58. ‘ .

12 Mlzﬁier v Switzerland (1991) 13 EHR.R. 212 para.35; Handyside v United Kingdom (1979-80)
1EHRR. 737.

1?2 (1979-80) 1 E.H.R.R. 737.

123 (1997) 24 EXLR.R. 1 at para.58.
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“[T]here is no uniform European conception of the requirements of ‘the protection of
the rights of others’ in relation to attacks on their religious convictions. What is likely
to cause substantial offence to persons of a particular religious persuasion will vary
significantly from time to time and from place to place, especially in an era charac-
terised by an ever growing array of faiths and denominations.”

The Court’s reference to comparative practice in Monnell and Morris v United
Kingdom'** was unusual. The applicants complained that a “loss of time” order
under s.29(1) of the Criminal Appeal Act 1968'*5 was in violation of art.5. In

concluding that such an order was compatible with art.5(1)(a) the Court noted
that:

“[Ulnder the law of many of the Convention countries detention pending a criminal
appeal is treated as detention on remand and a convicted person does not start to serve
his or her sentence until the conviction has become final. In such systems, the appellate
court itself determines the sentence and, in some of them, exercises a discretion in

deciding whether or to what extent detention pendin g appeal shall be deducted from the
sentence.”

Finally, it should be borne in mind that the Court’s consideration of comparative
practice is not necessarily confined to European jurisdictions. In Chahal v United
Kingdom'*® the Court relied on the practice adopted in Canada for resolving
national security cases as illustrating that:

“there are techniques which can be employed which both accommodate legitimate
security concerns . .. and yet afford the individual a substantial measure of procedural

2 127

justice”.

“Any other conclusion would only serve to legitimate indirectly the sort of morally
reprehensible conduct which the authors of art 3 of the convention sou ght to proscribe
or, as it was so well put in the US Supreme Court’s judgment in Rochin v Califoriia
(1952) 342 US 165 (see para 50, above), to ‘afford brutality the cloak of law™.'2"

VI. Ordinary meaning

In interpreting a provision of the Convention, the Court will sesktis ascertain the
ordinary meaning of a word insofar as this accords with the Coltéxt of the provi-
sion and the object and purpose of the Convention.'?® In determining the ordinary
meaning of a term, regard should be had to the French and English texts of the
Convention, both of which are equally authentic.’> On occasions, the Court has

'* (1988) 10 E.H.R.R. 205 at para.47.

123 Under 5.29(1) the Court of Appeal may, if it considers that an appeal is without merit, direct that
time served between the imposition of the sentence and the disposal of the appeal should not count
towards the accused person’s sentence. As to the circumstances in which such an order may be made
see Practice Direction (Crime: Sentence: Loss of Time) [1980] 1 W.L.R. 270.

126(1997) 23 EH.R.R. 413 at para.131.

127 App. no. 54810/00 (July 11, 2006).

2% Para.105. App. 22978/05 (June 1, 2010). Paras 73-74. Tn particular, para.174.

122 Johnson v Ireland (1987) 9 EEHR.R. 203 at para.3l. Luedicke, Belkacem and Koe v Germany
(1979-80) 2 E.H.R.R. 149 at para.40.

13 Fuedicke, Belkacem and Koc v Germany (1979-80) 2 EHR.R. 149 at para.40.
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resorted to dictionary definitions. In Luedicke, Belkacem and Koc v Germart?z'31
the Court was concerned with the meaning of a1jt.6(3)(-e) gf the COIIVF:IIthIl,
which provides that an accused person is to be provided with “the fr;e assistance
of an interpreter”. The German government arlgued that when v1ev_ved in its
context this provision allowed for the costs of an interpreter to be reclaimed from
a convicted defendant. The Court held that:

“the ordinary meaning of the terms ‘gratuiment’ and ‘free’ in Article 6(3)(c) of the
Convention [was] not contradicted by the context of the sub-paragraph, and [was]
confirmed by the object and purpose of Article 67.

These terms denoted:

“neither a conditional remission, nor a temporary exemption, nor a suspension, but a
once and for all exemption or exoneration”.

In the event of a conflict between the ordinary meaninglof a provision an(_i the
clear object.and purpose of the Convention, the latter v_ﬂll generally prevall.lIn
Wemhoff v Germany'*? the Court was called upon to interpret art.5(3), which
provides that an accused is “entitled to trial within a reasonabl; tm},e orto relegse
pending trial”. As the Court observed, a “purely grammatlgal _ construction
wonid leave the authorities with a choice between two obhgatlons—tlhat of
conducting the proceedings within a reasonable time, or that of releasing an
accused pending trial. The Court was:

“ ... quite certain that such an interpretation would not conform to t_he intention of th_e
High Contracting Parties. It is inconceivable that they should have intended to permit
their judicial authorities, at the price of release of the accused, to protract proceedings
beyond a reasonable time.”

As a result, art.5(3) is to be read as if the word “or” is replaced by the word
uandi!.

A similar approach is evident in relation to art.6(3)(c), which provides that the
accused has the right:

“to defend himself in person or through legal assistance of his own choosing or, if he
has not sufficient means to pay for legal assistance, to be given it free when the interests
of justice so require”.

Here again, the wording of the English text of art.6§3)(c) suggests that the right
to free legal representation is an alternative to the right of an accused person to
represent himself. However, in Pakelli v Ger’many”f*_ the Court preferred to
follow the French text, which links the rights contained in art.6(3)(c) by the word
“et”, on the basis that this would result in a more faithful reflection of the
underlying aims of art.6. Accordingly, the Court held that art.6(3)(c) guarantees
three related but independent rights:

191(1979-80) 2 EEH.R.R. 149 at para.40.
132 (1979-80) 1 E.H.R.R. 55 at paras 4-5.
133 (1984) 6 EH.R.R. 1.
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“Having regard to the object and purpose of this Article, which is designed to secure
effective protection of the rights of the defence .. . a person charged with a criminal
offence who does not wish to defend himself in person must be able to have recourse
to legal assistance of his own choosing; if he does not have sufficient means to pay for

such assistance, he is entitled under the Convention to be given it free when the interests
of justice so require.”*

2-36 A second issue which arose in the Wemhoff'** case was whether the period to be

considered in connection with the right to “irial within a reasonable time” in
art.5(3) came to an end when the accused was first produced before the trial
court, or continued until the trial court’s judgment was delivered. The Court
noted that the English text permitted either interpretation, but the use of the word
“jugée” in the French text allowed for only one meaning, namely that the period
to be considered continued until the judgment terminating the trial:

“Thus confronted with two versions of a treaty which are equally authentic but not
exactly the same, the Court must, following established international law precedents,
interpret them in a way that will reconcile them as far as possible. Given that it is a law-
making treaty it is also necessary to seek the interpretation that is most appropriate in
order to realise the aim and achieve the object of the treaty, not that which would restrict
to the greatest degree possible the obligations undertaken by the Parties. It is impossible
to see why the protection against unduly long detention on remand, which Article 5
seeks to ensure for persons suspected of offences, should not continue up to the delivery
of judgment rather than cease at the moment the trial opens.” #°

2-37 A similar problem arose in Brogan v United Kingdom"” in connection with the

permissible interval between a person’s arrest and first appearance in court.
There, the court was faced with a difference between the word “promptly” in the
English text of art.5(3) and the word “aussitot” in the French text (which literally
means immediately). The Court held that:

“the use in the French text of the word ‘aussitor’, with its constraining connciation of
Immediacy, confirm[ed] that the degree of flexibility attaching to the notion or ‘Lrompt-
ness’ [was] limited”.

As a result, a delay of four days and six hours was found t¢‘exceed the time
permitted under art.5(3).

"** At para.31. Note, however, that in X v Austria (App. n0.1242/61) the Commission observed
that;“While [Article 6(3)(c)] guarantees the right to an accused person that proceedings against him
will not take place without an adequate representation of the case for the defence, [it] does not give
an accused person the right to decide for himself in what manner his defence should be assured . ;
the decision as to which of the two alternatives should be chosen, namely the applicant’s right to
defend himself in person or to be represented by a lawyer of his own choosing, or in certain
circumstances one appointed by the court, rests with the competent authorities concerned.”

?5(1979-80) 1 EH.R.R. 55.

'3 Note that the right to the determination of a criminal charge within a reasonable time in art.6(1)
of the Convention has been interpreted as includin g the time taken for the final determination of any
appeal: Neumeister v Austria (No.1) (1979-80) 1 EHR.R. 91 at para.19; Wembhoff v Germany

(1979-80) 1 E.HR.R. 55; Konig v Germany (No.1) (1979-80) 2 EH.R.R. 170 at para.98; Eckle v
Germany (1983) 5 EH.RR. 1 at para.76.

37(1989) 11 EHR.R. 117 at para.59.

[98]

Tae Court’s INTERPRETATIVE TECHNIQUES 2-41

In the Belgian Linguistics Case (No.2)"*® the Court was cqncemed with the scope
of the prohibition on discrimination in a1“t.1.4. .Thn? E,r}ghsh text guarantees the
delivery of Convention rights “without discrimination”, whereas the Frenqh text
uses the much stricter term “sans distinction aucune”. The Court considered
that:

“one would reach absurd results were one to give Article 14 an interpretation as wide
as that which the French version seems to imply”.

A final example is provided by the case of Jespers v Belgium'*® where the
Commission observed, in connection with art.6(3)(c), that:

“ .. the word ‘facilities’ (French ‘facilités’) is qualified by the adjective ‘gdequau;’
(French ‘nécessaire’). Despite the slight difference in meaning betv.ve(?r} Fhe ad]lectwe in
the French text and the one in the English text it is clear th.at the iamht]e_s wmch_ must
be granted to the accused are restricted to those which assist or may assist him in the
preparation of his defence.”

Where c¢ne language version uses a particular word_ or phrase mrqughout th_e
Convention, whilst the other version includes slight differences, the likelihood is
that ¢he differences have no significance. The French text, fo; example, uses the
forn “prévues par la loi” throughout arts 8 to 11, as wel_l as in art.1 of Prlotocol
1. The English text, on the other hand, uses the term “in agcordance w1th”tl_16
law” in art.8, “prescribed by law” in Arts 9 to 11 and ‘_‘Prowded for by l.aw in
art.1 of Protocol 1. The Court has attached no significance to the different
versions of the English text.'*

VII. Travaux Préparatoires

Recourse to travaux préparatoires'' is classed as a supplementary means of
interpretation under art.32 of the Vienna Convention on _the Law of Tre_:a'tles. It
may be deployed only in order to confirm the meaning o_f a provision as
established in accordance with art.31,"** or where the application of the princi-
ples in art.31 leaves the meaning ambiguous, obsc_ure or absurd. Tl‘ns res.trlctllon
is especially appropriate to the European Convention on quan Rights, in view
of the Court’s evolutive approach to interpretation.'*? Whilst the travawx pré-
paratoires may have a certain relevance in determining _the object and purpose of
the Convention, they cannot be used as a primary aid to the construction of
particular provisions. Thus, in Lawless v Ireland™** the Court observed that:

'35 (1979-80) 1 EH.R.R. 252 at 284, para.10.

132 (1981) 27 D.R. 61 at para.57.

4 .(S'rmday Times v United Kingdom (No.1) (1979-80) 2 EHR.R. 245 at para.48. (The Court
referred, in this connection, to art.33(4) of the Vienna Convc-:.ntlon.) )

4 See Collected Edition of the Travaux Préparatiores of the European Convention on Human
Rights.

142 See para.2-01 above.

43 See paras 2-18 to 2-27 above.

144 (1979-80) 1 EH.R.R. 15 at para.14.
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recognition by the authorities of the length of time already spent in detention and the
need to take additional steps to bring about a more speedy trial . .. ”

G. COMPENSATION

Article 5(5) guarantees the enforceable right to compensation for everyone who
has been the victim of arrest or detention in contravention of art.5. For example
in Caballero v. United Kingdom®®* concerning the automatic refusal of bail in
breach of art.5(3), where the court considered that the applicant would otherwise
have had a good chance of being released on bail prior to his trial, and in which
the period of detention pending trial was nine months, the European Court
awarded non-pecuniary compensation of £1,000, which it said it had arrived at
“lon an equitable basis”. However, it is also relevant to note that the ultimate
disposal of the case will have a profound effect upon the appropriate measure of
damages. Here, the applicant was subsequently sentenced to life imprisonment
and the trial court deducted the period of his pre-trial detention from the sentence
imposed. In SBC v United Kingdom,*® the Court refused to speculate on whether
or not the applicant would have been granted bail had a proper hearing taken
place. Absent such a finding, there existed no causal link between the art.5(3)
violation and pecuniary loss (salary).

A decision or measure favourable to the applicant is not in principle sufficient to
deprive him of his status as a “victim” for the purposes of art.34 of the
Convention unless the national authorities have acknowledged, either expressly
or in substance, and then afforded redress for, the breach of the Convention 2%
That remains the case notwithstanding that the length of the applicant’s detention
pending trial is taken into account in calculating the amount of reparation. £o
long as there is no acknowledgment in the judgment concerned, either eXjiess or
implied, that it had been excessive under art.5(3).38¢

23 (2000) 30 B.H.R.R. 643,
4 (2002) 34 BH.R.R. 21.

2 Amuur v France (1996) 22 EHRR. 533, para.36. Cf. Michalak v Slovakia (2011) ECHR App.
30157/03, February 8, paras 125-132.

%6 Labita v Italy (2008) 46 E.HR.R. 50, GC, para.143; Lebedev v Russia (2008) 47 EILR.R. 34;
Molodorych v Ukraine (2010) ECHR App. 2161/02, October 28, para.76.
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ISSUES IN PRE-TRIAL PROCEDURE
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A. LEGAL REPRESENTATION AND RELATED MATTERS

I. Introduction

Avdicle 6(3)(c) guarantees the right of a defendant in criminal proceedings “to 9-01

de‘end himself in person, or through legal assistance of his own choosing or, if
e has not sufficient means to pay for legal assistance, to be given it free when
the interests of justice so require”. The purpose of this provision is to secure
“egquality of arms” so as “to place the accused in a position to put his case in
such a way that he is not at a disadvantage vis-a-vis the prosecution.”* We have
already seen? that denial of access to a solicitor during police detention may
violate art.6(3)(c) in conjunction with art.6(1), particularly if adverse inferences
are subsequently drawn from a defendant’s failure to answer questions in an
interview.? In this section, we examine the right to legal representation more
generally, including the imposition of mandatory representation requirements,
issues surrounding the appointment and dismissal of counsel, the standard of
representation and the adequacy of the time allowed for preparation of the
defence case, legal professional privilege and the right to legal aid in criminal
proceedings.

II. Mandatory representation

Subject to the requirement to provide legal aid in appropriate cases® it is, in the
first place, for the national authorities to determine whether the accused should
have the right to defend himself in person, or through a lawyer. In X v Austria’
the Commission observed that:

X v FRG (1984) 8 EH.R.R. 225; Bonisch v Austria (1987) 9 EH.R.R. 191.
? See para.5-58 above.

* Murray v United Kingdom (1996) 22 EHR.R. 29.

* See paras 9-29 to 9-38 below.

3 Application No.1242/61.
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“While [Article 6(3)(c)] guarantees to an accused person that proceedings against him
will not take place without an adequate representation of the case for the defence, [it]
does not give an accused person the right to decide for himself in what manner his
defence should be assured . . . [T]he decision as to which of the two alternatives should
be chosen, namely the applicant’s right to defend himself in person or to be represented
by a lawyer of his own choosing, or in certain circumstances one appointed by the court,
rests with the competent authorities concerned.”

9-03 Thus, the Court has recognised that there may be circumstances in which

9-04

9-05

domestic law might justifiably insist on legal representation.® In Croissant v
Germany” the applicant was charged in connection with his activities as the
lawyer of various members of the Red Army Faction. The relevant German
legislation required that he be legally represented at all stages of the proceedings,
He was initially represented by two court-appointed lawyers of his own choos-
ing. Because of the complexity of the case the court then appointed a third lawyer
to whom the applicant objected on political grounds. In finding no violation of
art.6 the Court considered that a requirement for legal representation could not
breach art.6(3)(c): “The requirement that a defendant be assisted by counsel at all
stages of the Regional Court’s proceedings—which finds parallels in the legisla-
tion of other contracting states—cannot, in the Court’s opinion, be deemed
incompatible with the Convention.”

Similarly in Imbroscia v Switzerland® the Court held that a requirement of legal
representation is in the first instance a question for the national authorities, the
court considering the matter in the light of the overall fairness of the trial. The
Commission has expressed a similar view in relation to appeal proceedings.’
Moreover, it is to be noted that mandatory professional defence in the case of
serious offences was considered permissible by most members of the United
Nations Human Rights Committee,*°

It is against this background that domestic courts will have to evaluate statsiory
provisions requiring a defendant to be legally represented for the purposes of
cross-examining a child victim of assault, cruelty or sexual abuse or'an adult rape
victim. Section 34A of the Criminal Justice Act 1988 prohibited-a nefendant in
person from cross-examining any child witness who is alleged‘t¢-be a victim of
or witness to a sexual or violent offence. This provision was-repealed by the
Youth Justice and Criminal Evidence Act 1999.'' which ‘introduced similar
restrictions in relation to adult rape victims. Providing the accused has been
given a proper opportunity to cross-examine through counsel,’® we consider that

¢ In Italy, for example, it seems that only legal representatives are able to attend appeal proceedings
in the Court of Cassation: Tripodi v Italy (1994) 18 E.H.R.R. 295 at para.30. As to the practice of the
European Court of Human Rights on this issue, see para.1-30 above.

7(1993) 16 EH.R.R. 135.

8(1994) 17 EHLR.R. 441.

° Philis v Greece (1990) 66 D.R. 260.

' U.N. Docs. CCPR/C/SR. 132 (May 16, 1994), Report on Jordan.

'!'5.67(3), Sch.6.

"2 The Youth Justice and Criminal Evidence Act 1999 makes provision for the appointment of a
“special counsel”, where this is necessary in the interests of justice, to conduct cross-examination of
a complainant where the accused is unrepresented. As the role of “special counsel” in criminal
proceedings generally, see para.9-141 below.
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it is unlikely that such a provision would be found to breach art.6. Although some
commentators have assumed that the prohibition might infringe defendants’
rights under the Convention, this neglects the point that such rules are intended
to strike a proper balance between the rights of the accused and those of the
victim.'® The case law of the Strasbourg Court suggests that the right in art.6(3)
is satisfied if the accused is permitted either to represent himself or is represented
by a lawyer.'"* The text of art.6(3)(c) is not expressed as a right to represent
oneself. In the Scots case of McCarthy v HM Advocate,'> the High Court of
Justiciary rejected an article 6 challenge to the equivalent Scottish legislation.'¢
The court stated that Strasbourg case law has made it clear that art.6(3) does not
establish a right to represent oneself. In short, “if a system allows a person to b_e
represented by a lawyer, then Article 6.3.(c) will be satisfied.” Indeed, it is
arguable that obliging a victim to be cross-examined by the person alleged to
have abused them has the potential to violate the art.3 rights of the victim."”

TII. Choice of representation

In general, an-accused’s choice of lawyer should be respected,'® and an appoint-
ment maas against the wishes of the accused will be “incompatible with the
notiow: of a fair trial . .. if it lacks relevant and sufficient justification”.'® Factors
to'be ‘taken into account include the basis of the accused’s objection to the
~oncintment and the existence or absence of prejudice. Article 6(3)(c) does not
however guarantee the accused the right to choose a court-appointed lawyer, nor
to be consulted with regard to the choice of an official defence counsel.*” The
principle has been held to apply to legally aided defendants in the Unitqd
Kingdom.?' A lawyer may be excluded by the court for good reason.?* Thus, in
X v United Kingdom® the Commission found no violation of art.6(3)(c) where
the Professional Conduct Committee of the Bar Council had ruled that it would
be improper for defence counsel to represent his father in a criminal trial. A
defendant does not have an absolute tight to be represented by lay relatives
either.*

13 See Doorson v Netherlands (1997) 23 E.H.R.R. 330.

" Pakelli v Germany (1983) 6 EHRR 1.

1 [2008] JCJAC 56.

¢ The Criminal Procedure (Scotland) Act 1975, ss. 277C and 277D.

7 Such a complaint was made in M v United Kingdom (Unreported) see para.19-60 below.

8 Goddi v Italy (1984) 6 EH.R.R. 457.

12 Croissant v Germany (1993) 16 EH.R.R. 135. para.27; Vozhigov v Russia (App. No. 5953/02,
March 29, 2007, para 41.

20X v Germany (1976) 6 DR. 114. ‘

2t X v United Kingdom (1983) 5 EHL.R.R. 273; Balliu v Albania, App.No.74727/01, judgment of
June 16, 2005.

2 X v United Kingdom Application No.6298/73, (1975) 2 Digest 831 (disrespect to the cqurt)',
Ensslin, Baader and Raspe v Federal Republic of Germany (1978) 14 D.R. 64 (brcgch of profu_’ssm_na]
ethics); ¢f. Bothwell [2006] N.I.C.A. 35, (chosen lawyers did not have rights of audience, no violation
of Art.6 in excluding them).

23(1978) 15 D.R. 242 (paras 243-244).

2 Mayzit v Russia (2006) 43 EXLR.R. 38, Popov v Russia, App.N0.26853/04, judgment of July 13,
2006.
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The fact that an accused has failed to attend the hearing does not entitle the court
to proceed in the absence of his lawyer.*® Indeed, if neither the defendant nor the
legal representative is duly informed of the hearing, it is a violation of Art.6 for
the court to proceed.®® Similarly, there may be a violation if the lawyer is not
allowed to see the case file, since this is likely to reduce the effectiveness of the
legal representation.?”

The accused’s right to representation by a lawyer can be undermined by a
breakdown in the relationship between counsel and his client or by professional
embarrassment. How far does the court have to go in permitting the instruction
of alternative counsel in such circumstances? The problem of professional
embarrassment arose in X v United Kingdom.”® In the course of evidence given
on a voir dire the defendant departed from his instructions and admitted that
certain incriminating statements which he was alleged to have made were true.
Despite this, he wished defence counsel to continue to represent him on the basis
that the statements were untrue. Defence counsel withdrew. The judge took the
view that given the extent of the admissions which the defendant had made on the
voir dire, any fresh counsel appointed would be unavoidably embarrassed.
Accordingly, he declined to permit the appointment of new counsel and required
the defendant to continue unrepresented, albeit with the assistance of his solici-
tors. The Commission considered that “the trial judge offered the applicant every
assistance and advice in the presentation of his case,”?® and took account of the
fact that the applicant’s solicitors continued to act for him and were available to
advise and assist him during the trial; the fact that the defendant in person was
permitted the opportunity to cross-examine witnesses and call evidence; the fact
that the judge had offered the defendant the opportunity to make an unsworn
statement from the dock; the fact that the judge gave clear directions on the
burden and standard of proof; and the fact that the judge had directed an acquittal
on three of the counts. The Commission observed that:

“[Aln accused person cannot require counsel to disregard basic principles-of his
professional duty in the presentation of his defence. If such an insistence resiits in the
accused having to conduct his own defence, any consequent ‘inequality of arms’ can
only be attributable to his own behaviour ... [Sluch was the nztire, scope and
specificity of the incriminating statements made by the applicani, [‘hat] it was not
unreasonable for the trial judge to have formed the opinion that frosi counsel could not
continue to act on his behalf in a manner consistent with his prefessional duty not to
mislead the court.”3®

* Lala v Netherlands (1994) 18 EHR.R. 586.

¢ Metelitsa v Russia, App.No.33132/02, judgment of June 22, 2006 (not notified of appeal
hearing—prosecution represented, defence not); Kehayov v Bulgaria, App.No.41035/98, Jjudgment of
January 8, 2005 (lawyer barred from pre-trial remand hearing); Pirali Orujov v Azerbaijan, App. No.
8460/07, February 3, 2011 (applicant not legally represented at appeal hearing and Supreme Court
failed to check whether the applicant had actually been served with a summons notifying him of the
hearing).

* Ocalan v Turkey, App.No.46221/99, judgment of Grand Chamber on May 12, 2005; Kehayov v
Bulgaria (previous note: lawyer not allowed access to case file); cf. Klimentyev v Russia, App.
N0.46503/99, judgment of November 16, 2006 (lawyer had access to case file: no violation).

2% (1980) 21 D.R. 126.

* ibid., at para.16.

* ibid., at paras 6-8.
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In Kamasinski v Austria®* the applicant expressed to the judge on several
occasions his dissatisfaction with his counsel, and eventally, as a result of a
dispute in court, counsel asked the judge to discharge him from his function. The
request was refused, and the applicant was convicted. The Court held that even
though the trial could have been conducted differently, and even if counsel had
sometimes acted in a way that the applicant thought contrary to his best interests,
there had been no violation of art.6(3)(c). There was no manifest failure to
provide effective legal representation in this case.’® In Frerot v France® the
applicant had dismissed his lawyer towards the end of a trial. The first replace-
ment lawyer declined to act, so a second lawyer was assigned to him. That lawyer
then applied for an adjournment but the French court, taking account of the
procedural difficulties this would cause, refused the request. The Commission
held that this did not amount to a violation of art.6(3)(c), because the applicant
had been advised and represented by the same counsel for all but the last day of
the trial, and the late change did not render the trial unfair.

IV. The right to effective representation

In order t¢ meet the requirements of art.6(3)(c), representation provided by the
state mwust be effective. The state will not generally be responsible for short-
comings in the way a legal aid lawyer performs his duties,* but the relevant
avtuorities may be required to intervene where the failure to provide effective
representation is manifest or has been sufficiently brought to their attention in
some other way.?® It will depend on the circumstances of the case whether, taking
the proceedings as a whole, the legal representation may be regarded as practical
and effective.®® Thus in Arfico v ltaly’” the accused had been sentenced to
custody for various fraud offences in his absence and without his knowledge.
Wishing to appeal, he applied for legal aid and was assigned counsel. The lawyer
declined to act, pleading ill-health and the onerous nature of the brief. The
accused’s various efforts to have a new lawyer appointed met with no success for
some months, and by the time he succeeded his appeal had already been
dismissed. The Court gave short shrift to the Italian government’s argument that
it had complied with art.6 by appointing the first lawyer, holding that “the
Convention is intended to guarantee not rights that are theoretical or illusory but
rights that are practical and effective.” In the Court’s view, the authorities should
have either compelled the lawyer to act or appointed a new one. Nor was it
necessary for the applicant to establish that the result of the proceedings would
have been different if he had been effectively defended. Whilst the existence or
absence of prejudice was relevant to extent of the remedy required by way of just

31(1991) 13 EHRR. 36.

2 ¢f. Pakelli v Germany (1984) 6 EHRR. 1.

#3(1996) 85-B D.R. 103.

3 Artico v Iraly (1981) 3 EHR.R. 1, para.36.

3 Artico v Italy (1981) 3 EH.RR. 1; Kamasinki v Austria (1991) 13 EH.R.R. 36, para.653;
Czekalla v Portugal, App. no. 38830/97, January 10, 2003, para.60; Pavlenko v Russia (App. no.
42371/02, April 1, 2010, para 99.

* Arcinski v Poland, App. No. 41373/04, 15 September 2009, para.31.

#7(1981) 3 EHR.R. 1.
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satisfaction, it was not a pre-requisite for a finding that art.6(3)(c) had been
violated. The Court found a violation on a similar basis in Daud v Portugal®®:

“The first appointed lawyer had not taken any steps before reporting sick and the
second did not have the necessary time to study the file, visit the client and prepare the
defence. The time between the notification of the replacement of the lawyer and the
hearing was too short for a serious, complex case in which there had been no judicial
investigation and which led to a heavy sentence.”®

In those circumstances the state, or the court itself, ought to have ensured that the
trial was adjourned until counsel had had adequate time for preparation.

It will only be in “special circumstances” that the manner in which a case is
conducted by a defendant’s lawyer (even an officially appointed lawyer) will
give rise to state liability under the Convention.*® Decisions often have to be
made as to how best to present an accused’s defence at trial. In many cases
several options will be available and unsuccessful defendants may convince
themselves that an alternative defence would have been successful. The Stras-
bourg Court has stated that it is not in the interests of justice to allow a defendant
to seek to advance such an alternative defence after his conviction “unless there
are special circumstances which give rise to a real concern that the legal
representation at trial was defective in a fundamental respect.”*!

Where counsel has been instructed so late as to leave insufficient time to master
the brief, the accused’s right under art.6(3)(b) to adequate time and facilities for
the preparation of his defence may be violated. However, the Court is unlikely to
find a violation on this ground unless an application has been made for an
adjournment to enable the case to be prepared.** The adequacy of the time
allowed will obviously depend upon the complexity of the case.** The defence
lawyer must be appointed in sufficient time to enable the case to be properly
prepared.** Where there is a change of legal representation, the newly-appointes
lawyers must be permitted additional time to prepare.*® Although it was fornesly
the practice of the Commission to examine a case to determine if «he late
appointment of the defence lawyer had actually prejudiced the accused,*® the
current emphasis in the court’s case-law is upon the necessitv. for criminal
proceedings to have the appearance of fairness, and upon “the in<reased sensitiv-
ity of the public to the fair administration of justice.”*” The provision of legal
assistance does not, however, require unlimited access by a defendant to a

119981 ELRLR. 634.

¥ jbid., at 635.

# Ebanks v United Kingdom, App. no. 36822/06, January 26, 2010, para.72; Arcinski v Poland,
App. no. 41373/04, September 15, 2009, para.31; Smyk v Poland (App. no. 8958/04), July 28, 2009,
para.54; Antonicelli v Poland, App. no. 2815/05, May 19, 2009, para.31; Kulikowski v Poland, App.
no. 18353/03, May 19, 2009, para.56; Sialkowska v Poland, App. no. 8932/05, June 23, 2005,
para.99.

* Ebanks v United Kingdom, App. no. 36822/06, January 26, 2010, para.82.

*2 Murphy v United Kingdom (1972) 43 C.D. 1; 2 Digest 794.

*3 See generally Albert and Le Compte v Belgium (1983) 5 E.H.R.R. 533 at para.41.

X and Y v Austria (1978) 15 DR. 160; Perez Mahia v Spain (1987) 9 EH.R.R. 145.

* Goddi v Ttaly (1984) 6 EH.R.R. 457.

* X v United Kingdom (1970) 13 Y.B. 690; Murphy v United Kingdom (1972) 43 C.D. 1.

7 See, in another context, Borgers v Belgium (1993) 15 EH.R.R. 92 at para.24.
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lawyer. 1t may be acceptable for the lawyer to limit the number of consultations
so as to ensure that the legal aid budget is not exceeded.*®

The approach of the Commission to the question of state responsibility was not
always consistent. In F v United Kingdom* defence counsel had to withdraw the
day before the trial, and the defendant met new counsel only on the morning of
the trial. Although the trial was for attempted murder, and the new counsel
declined to apply for an adjournment to ensure fuller preparation of the case, the
Commission dismissed the application on the basis that the conduct of counsel
could not be attributed to the state.”® In Daud v Portugal *! however, new counsel
was appointed only three days before the hearing of a complex drugs case, at the
conclusion of which the applicant was sentenced to nine years’ imprisonment.
The Court found a breach of art.6(3)(c). While respecting the independence of
the Bar, the court held that it was the state’s duty to ensure that everyone received
“the effective benefit of his right”. On the facts of this case it should have been
obvious to the authorities that the legal representation offered was inadequate.

The English authorities have traditionally assumed that shortcomings in legal
represemation must cross the threshold of “flagrant incompetence” before they
are ~apeble of amounting to a ground of appeal against conviction.”® That
approach appeared to be softening somewhat in R. v Clinfon™ where the Court
¢! Appeal observed that “it is probably less helpful to approach the problem via
ine somewhat semantic exercise of trying to assess the qualitative value of
counsel’s alleged ineptitude, but rather to seek to assess its effect on the trial and
the verdict”. However in R. v Donrnelly™ the court retreated to its former
position, holding that the practice of criticising trial counsel on appeal without
alleging flagrant incompetence should not be followed. This rather arid debate
seems to have been put to rest by the Human Rights Act. In R. v Nangle® the
Court of Appeal observed that in view of the requirements of the Convention,
flagrant incompetence may no longer be regarded as the appropriate measure of
when the court will quash a conviction for the alleged error of legal representa-
tives: “What Article 6 requires in this context is that the hearing of the charges
against the accused should be fair. If the conduct of the legal advisers has been
such that this objective is not met, then this Court may be compelled to
intervene.” In R v G the Court of Appeal stated that it was “inappropriate to seek

to rate the conduct of trial counsel ‘according to some scale of ineptitude™ .>®

B M v United Kingdom (1984) 36 DR. 155; see also the Canadian decision in Munroe (1990) 59
C.C.C. (3d) 446.

#(1992) 15 EHR.R. CD 32.

30 See also the court in Kamasinski v Austria (1991) 13 EH.R.R. 36 at para.65: “It follows from
the independence of the legal profession of the State that the conduct of the defence is essentially a
matter between the defendant and his counsel, whether counsel be appointed under a legal aid scheme
or be privately financed.”

S1[1998] E.H.R.L.R. 634.

2 R. v Ensor 89 Cr.App.R. 139 (CA) considering R. v frwin 85 Cr.App.R. 294 (CA) and R. v
Gautam [1988] Crim.L.R. 109 (CA).

397 Cr.App.R. 320; See also R. v Fergus 98 Cr.App.R. 313.

*4[1998] Crim.L.R. 131.

55 [2001] Crim. L.R. 506.

R v G [2008] EWCA Crim 241, para.27.
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Similarly, in R v Chima the Court of Appeal cited R v Clinton and emphasised
that “incompetent representation is not in itself a ground of appeal”. The
jurisdiction of the Court of Appeal is to determine whether verdicts were safe,
Accordingly, the court “should not be diverted by attempting to assess the degree
of alleged incompetence, but rather should concentrate upon the effect that the
failure to call particular evidence had on the trial and the verdicts.”*” In the Scots
case of James v H.M. Advocate,” the defendant came to be represented by the
same firm as one of two co-defendants, both of whom had incriminated him. Tt
was found that his individual defence was not properly put, and his conviction
was quashed since his right to fair trial had been violated.

In the New Zealand case of Shaw,”® defence counsel informed the Crown of his
unavailability on the irial date, but it was not until five days before the trial that
the Crown sent a reply objecting to any alteration of the trial date. The judge
refused an adjournment at the start of the trial, and the accused was left to
conduct his own defence. He was found guilty and sentenced to six months’
imprisonment. The Court of Appeal found that the defendant’s right to legal
representation had been violated, not least because counsel’s understanding of
the law and ability to cross-examine might have influenced the outcome of the
trial.®°

There is considerable North American jurisprudence on the provision of “effec-
tive assistance” by counsel. In the United States the test is whether counsel’s
performance fell below a reasonable standard, bearing in mind the Bar’s stan-
dards of conduct.®* A similar approach has been adopted in the Canadian cases,
where a two-stage test is now applied. The court should enquire: (a) whether
counsel’s conduct showed a lack of competence; and (b) whether it is probable
that, but for that lack of competence, the result of the proceedings would have
been different.®?

V. Legal professional privilege

The inviolability of legal professional privilege in English law “was re-affirmed
by the House of Lords in R. v Derby Magistrates’ Court ex parte 8, where Lord
Taylor described it as “a fundamental human right protected by the European
Convention”. B was arrested for murder, and admitted in interview with the
police that he was solely responsible. Shortly before his trial he retracted his

57 R v Chima [2010] EWCA Crim 416, para.56.

32006 S.C.C.R. 170.

2 11992] N.Z.L.R. 652.

% Jnder the Strasbourg jurisprudence the requirement to show prejudice is considered as relevant
only to the extent of the remedy required: See Artico v lialy (1981) 3 EH.R.R. 1 at para.35.

&1 Strickland v Washington 466 US 668 (1984).

2 g, two cases from Ontario, Sifvini (1991) 68 C.C.C. (3d) 251 and Collier (1992) 77 C.C.C. (3d)
570, and the Nova Scotia decision in Schofield (1996) 148 N.S.R. (2d) 175. _

62 See McAuley (1996) 150 N.S.R. (2d) | (counsel relied on submission of no case; no incompe-
tence proved); B (LC) (1996) 46 C.R. (4th) 368 (counsel refused to visit defendant in prison; even if
incompetent, not established that result would probably have been different.)

54 11996] A.C. 487.
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confession and alleged that the murder had been committed by his step-father
(A). B was acquitted, and the police thereupon arrested A and charged him with
the murder. At committal proceedings against A, his counsel sought an order for
the disclosure of statements made by B to his solicitor. B declined to waive
privilege. The magistrate made the order, considering that B no longer had an
interest in maintaining his privilege (since he could not be prosecuted for the
murder a second time), and holding that the public interest in the acquittal of the
innocent outweighed the public interest in protecting solicitor and client commu-
nications. The House of Lords overturned the magistrate’s order, Lord Taylor
explaining that it breached the “long established rule that a document protected
by privilege continues to be protected so long as the privilege is not waived by
the client: once privileged, always privileged”:

“[Tlhe privilege is the same whether the documents are sought for the purpose of civil
or criminal proceedings, and whether by the prosecution or the defence, and ... the
refusal of the client to waive his privilege, for whatever reason, or for no reason, cannot
be questioned or investigated by the court . . . [TThe privilege is that of the client, which
be alone can waive, and ... the court will not permit, let alone order, the attorney to
reveal i, confidential communications which have passed between him and his former
clierit. *lis mouth is shut forever.”

Having reviewed the English authorities, he continued:

“The principle which runs through all these cases ... is that a man must be able to
consult his lawyer in confidence, since otherwise he might hold back half the truth. The
client must be sure that what he tells his lawyer in confidence will never be revealed
without his consent. Legal professional privilege is thus much more than an ordinary
rule of evidence, limited in its application to the facts of a particular case, It is a
fundamental condition on which the administration of justice as a whole rests ...
Nobody doubts that legal professional privilege could be modified, or even abrogated,
by statute, subject always to the objection that legal professional privilege is a funda-
mental human right protected by the European Convention for the Protection of Human
Rights and Fundamental Freedoms.”

The inviolability of legal professional privilege was emphasised by the House of
Lords in Three Rivers District Council v Governor and Company of the Bank of
England (No. 5), where Lord Scott stated that the privilege was absolute and
could not be overridden by some supposedly greater public interest. It could only
be overridden by legislation.®® However in R v Maxwell (a case concerned with
the consequences of gross prosecutorial misconduct) Lord Dyson referred to
Lord Taylor CJ’s speech in R v Derby Magistrates’ Court, ex p. B and stated that
not every violation would automatically result in a quashed conviction.®®

It is possible for a defendant to waive his right to legal professional privilege.
Waiver, when it occurs, is not all or nothing. It can be, and often is, partial. In
every case of waiver, the question what the waiver has let in is determined by the
test of fairness, or, expressed another way, what is necessary to avoid there being

% [2004] UKHL 48; [2005] 4 All E.R. 948, para.25.
8 R v Maxwell [2010] UKSC 48, para.96.
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left a misleading impression by revelation of part only of the privileged com-
munications.®’

In R v Seaton the Court of Appeal provided the following analysis of the
principles governing legal professional privilege:

(a) Legal professional privilege is of paramount importance. There is no
question of balancing privilege against other considerations of public
interest: R v Derby Justices ex p B.

(b) Therefore, in the absence of waiver, no question can be asked which
intrudes upon privilege. That means, inter alia, that if a suggestion of
recent fabrication is being pursued at trial, a witness, including the
defendant, cannot, unless he has waived privilege, be asked whether he
told his counsel or solicitor what he now says is the truth. Such a question
would require him either to waive his privilege or suffer criticism for not
doing so. If any such question is asked by an opposing party (whether the
Crown or a co-accused) the judge must stop it, tell the witness directly that
he does not need to answer it, and explain to the jury that no one can be
asked about things which pass confidentially between him and his lawyer,
For the same reasons, in the absence of waiver, the witness cannot be
asked whether he is willing to waive.

(c) However, the defendant is perfectly entitled to open up his communication
with his lawyer, and it may sometimes be in his interest to do so. One
example of when he may wish to do so is to rebut a suggestion of recent
fabrication. Another may be to adduce in evidence the reasons he was
advised not to answer questions. If he does so, there is no question of
breach of privilege, because a person cannot be in breach of his own
privilege. What is happening is that he is waiving privilege.

(d) If the defendant does give evidence of what passed between him and ni:
solicitor he is not thereby waiving privilege entirely and generally, that is
to say he does not automatically make available to all other parties
everything that he said to his solicitor, or his solicitor to hin, on every
occasion. He may well not even be opening up everything said on the
occasion of which he gives evidence, and not on topics uprelated to that
of which he gives evidence. The test is fairness and/oi the avoidance of a
misleading impression. It is that the defendant should not, as it has been
put in some of the cases, be able both to “have his cake and eat it”.

(e) If a defendant says that he gave his solicitor the account now offered at
trial, that will ordinarily mean that he can be cross-examined about
exactly what he told the solicitor on that topic, and if the comment is fair
another party can comment upon the fact that the solicitor has not been
called to confirm something which, if it is true, he easily could confirm.
If it is intended to pursue cross examination beyond what is evidently
opened up, the proper extent of it can be discussed and the judge invited
to rule.

STR v Seaton [2010] EWCA Crim 1980, para.4l; R v Leizou [2006] EWCA Crim 1719,
para.79.
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(f) A defendant who adduces evidence that he was advised by his lawyer not
to answer questions but goes no further than that does not thereby waive
privilege. This is the ratio of Bowden and is well established. After all, the
mere fact of the advice can equally well be made evident by the solicitor
announcing at the interview that he gives it then and there, and there is
then no revelation whatever of any private conversation between him and
the defendant.

(g) But a defendant who adduces evidence of the content of, or reasons for,
such advice, beyond the mere fact of it, does waive privilege at least to the
extent of opening up questions which properly go to whether such reason
can be the true explanation for his silence: Bowden. That will ordinarily
include questions relating to recent fabrication, and thus to what he told
his solicitor of the facts now relied upon at trial: Bowden and Loizou.

(h) The rules as to privilege and waiver, and thus as to cross examination and
comment, are the same whether it is the Crown or a co-accused who
challenges the defendant.

For its past, the European Court of Human Rights has recognised that a high
degree of protection is to be afforded to the confidentiality of communications
pasting between a lawyer and his client. Breach of professional privilege can
involve a violation of the right to privacy in art.8, as well as having implications
for the right to a fair trial in art.6(1) and, in particular, for the right to effective
legal representation in art.6(3)(b). In Schonenberger and Durmaz v Switzerland®®
the second applicant had been arrested for drugs offences. Whilst he was in
police custody his wife instructed a lawyer, the first applicant, to represent her
husband. Mr Schonenberger wrote a letter addressed to Mr Durmaz and sent it to
the public prosecutor’s office, asking that it be forwarded to his client. The letter
contained forms of authority and also advised Mr Durmaz that he was not obliged
to answer questions, that his answers could be used in evidence, and that it would
be to his advantage to maintain his silence. The public prosecutor read the letter
and decided to withhold it from Mr Durmaz on the ground that it might
jeopardise the proper conduct of the investigation. The Court was in no doubt
that this constituted a violation of art.8:

“[Tlhe Government relies in the first place on the contents of the letter in issue:
according to the Government, it gave Mr Durmaz advice relating to pending criminal
proceedings which was of such a nature as the jeopardise their proper conduct. The
Court is not convinced by this argument. Mr Schonenberger sought to inform the
second applicant of his right ‘to refuse to make any statement’, advising him that to
exercise it would be to his ‘advantage’. In that way, he was recommending that Mr
Durmaz adopt a certain tactic, lawful in itself since, under the Swiss Federal Court’s
case law—whose equivalent may be found in other contracting states—it is open to an
accused person to remain silent. Mr Schonenberger could also properly regard it as his
duty, pending a meeting with Mr Durmaz, to advise him of his right and of the possible
consequences of exercising it. In the Court’s view, advice given in these terms was not
capable of creating a danger of connivance between the sender of the letter and its
recipient and did not pose a threat to the normal conduct of the prosecution.”

% (1989) 11 EH.R.R. 202.
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Neither did the Court accept the argument that the communication did not attract
privilege since Mr Schonenberger had not been formally instructed by Mr
Durmaz. He had received instructions from Mrs Durmaz and had made attempts
to contact his client. In the Court’s view, these contacts “amounted to prelimi-
nary steps intended to enable the second applicant to have the benefit of the
assistance of a defence lawyer of his choice and, thereby, to exercise a right
g]lshrined in another fundamental provision of the Convention, namely Article

The Passing reference to art.6 in Schonenberger and Durmaz was taken up in §
v Switzerland,® where the Court implied into art.6(3)(c) the right of an accused

national law of a number of contracting states, and expressly enshrined in
art.8(2)(d) of the American Convention on Human Rights. The Court also
attached importance to the fact that within the Council of Europe, an equivalent
protection was recognised by art.93 of the Standard Minimum Rules for the
Treatment of Prisoners.” This provides that “interviews between [a] prisoner and
his legal adviser may be within the sight, but not within the hearing, either direct
or indirect, of a police or institution official”. On the strength of these compar-
ative and international standards, the Court concluded that:

As aresult, the monitoring of the applicant’s correspondence with his lawyer;and
the supervision of visits to him in custody, constituted a breach of art.6(3)(<;. The
possibility that defence lawyers might co-ordinate their strategies, could not
Justify such supervision since there was nothing unusual or unethicai about such
an approach. Neither was it necessary for the applicant to prove that Le had been
I any way prejudiced in the preparation of his case since “[a] wiolation of the
Convention does not necessarily imply the existence of injury?,

The leading decision is now Brennan v Unifed Kingdom,” where the principal
complaint was that, when the applicant was eventually allowed to consult his
lawyer, this was only permitted in the presence of a police officer. The Court
stated the basic principle of confidentiality, reasoning that “if a lawyer were
unable to confer with his client and receive confidential instructions from him
without surveillance, his assistance would lose much of its usefulness, whereas
the Convention is intended to guarantee rights that are practical and effective.”
However:

2(1992) 14 EHR.R. 670, para.48.

0 Annexed to Resolution (73) 5 of the Committee of Ministers.
71 (2002) 34 E.H.R.R. 507.
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“the Court’s case law indicates that the right of access to a solicitor may be subject to
restrictions for good cause and the question in each case is whether the restriction, in
the light of the entirety of the proceedings, has deprived the accused of a fair hearing.
While it is not necessary for the applicant to prove, assuming such were possible, that
the restriction had a prejudicial effect on the course of the trial, the applicant must be
able to claim to have been directly affected by the restriction in the exercise of the rights
of the defence.”??

In this case a police officer was present only at one interview, but this was the
first interview between lawyer and client. Noting that the decision in John
Murray v United Kingdom™ recognised the significance of an early decision not
to answer police questions, the Court found a violation of art.6(3)(c) in conjunc-
tion with art.6(1):

“The Court cannot but conclude that the presence of the police officer would have
inevitably prevented the applicant from speaking frankly to his solicitor and given him
reason to hesitate before broaching questions of potential significance to the case
against him. Both the applicant and his solicitor had been warned that no names should
be menticned and that the interview would be stopped if anything was said which was
perceived as hindering the investigation . . . Tt is indisputable that he was in need at that
time-¢f legal advice, and that his responses in subsequent interviews, which were to be
carried out in the absence of his solicitor, would continue to be of potential relevance
‘0_is trial and could irretrievably prejudice his defence,”™

In Ocalan v Turkey”™ the Grand Chamber reiterated the principles in Brennan and
found a violation where the applicant had only been allowed to consult his
lawyers in the presence of military personnel, and then for restricted periods of
time.

The approach of the English courts has been more equivocal. In the La Rose
case™ the complaint was that the applicant had to speak to his solicitor from a
telephone on the custody desk in the police station, within the earshot of police
officers. The Divisional Court dismissed the application on the ground that no
prejudice had been shown and that there was no evidence that a police officer had
overheard the applicant’s conversation with his lawyer. However, this was the
applicant’s first contact with his lawyer, and the case was decided before
Brennan. It should now be approached differently. At the other end of the scale
is Grant,”” where the Court of Appeal quashed a conviction after communica-
tions between solicitors and their clients in the exercise yard of a police station
were recorded by the police. Such recordings had been made in relation to
suspects in three major cases. In the other two cases the proceedings were stayed
for abuse of process, and the Court of Appeal held that the same remedy should
have been applied here. The decision in Brennan was cited, but the judgment was
founded on the common law and the proposition that deliberate interference with

2(2002) 34 EXH.R.R. 507, para.58.

™ (1996) 22 EHR.R. 29, discussed in 13-32 below.

™(2002) 34 EH.R.R. 507, at para,62.

* App.No.4622/99, judgment of May 12, 2005, paras 131-137,

" R. (on the application of La Rose) v Commissioner of Police for the Metropolis [2002] Crim.L R.
2185,

7 [2005] Crim.L.R. 955.
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a detained suspect’s right to the confidence of privileged communications with
his solicitor seriously undermines the rule of law. Trrespective of the gravity of
the crimes alleged, and prosecution would be an abuse of process even though it
could not be known what prejudice the defendant suffered as a result of the
recordings.

In Re McEre and Re M"® the House of Lords examined the relationship between
legal professional privilege and the surveillance powers established by the
Regulation of Investigatory Powers Act 2000. The claimants, who had each been
arrested under the Terrorism Act 2000, brought applications for judicial review
seeking a declaration that they were entitled to consult with their legal and
medical advisers without being subject to covert surveillance. The House of
Lords held that ss 27 and 28 of RIPA had the effect of overriding or qualifying
the common law and statutory rights of a person to consult in private with a legal
adviser. However given the particularly intrusive nature of that type of surveil-
lance, the House of Lords endorsed the Divisional Court’s conclusion (which
was not challenged by the Secretary of State) that the controls and safeguards
established under RIPA and the related code of practice were insufficient to
satisfy art.8(2).

The close relationship between art.6 and art.8 was emphasised in Niemietz v
Germany,” which concerned the execution of a search warrant at the offices of
a lawyer in order to ascertain the whereabouts of a third party who was under
investigation for a criminal offence. The Commission and the Court both held
that the concept of “privacy” extended to a lawyer’s dealings with his clients.
After noting the principle of professional secrecy guaranteed under the German
Federal Regulations for Lawyers, the Commission observed:

“These features of privacy are particularly strong as regards the lawyer's activities i
his own law office. There he exercises domestic authority and general access by the
public is excluded. Such privacy is a necessary basis for the lawyer-client relatic: ‘ship

.- The interference complained of affected the applicant in his positiornas 2 awyer
Le. as an independent organ in the administration of justice and as independent counsel
of his clients, with whom he must entertain a relationship of confidenuality, ensuring
the secrecy of information received from his clients and documeni: 1clating thereto.
Such are also the demands of the right to a fair trial and the efective use of defence

rights as envisaged by Article 6(1) and (3) of the Convention in cases of representation
by counsel.”

In finding a violation of art.8, the Court explained that:

“[TThe search impinged on professional secrecy to an extent that appears dispropor-
tionate in the circumstances; it has, in this connection, to be recalled that, where a
lawyer is involved, an encroachment on professional secrecy may have repurcussions

on the proper administration of justice and hence on the rights guaranteed by Article 6
of the Convention.”

8 [2009] UKHL 15.
™ [1999] Q.B. 966 at 977 to 978.
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The privilege is free-standing, and it is not necessary to show that particular
lawyer-client communications were directly concerned with pending proceed-
ings.®® Moreover in Foxley v United Kingdom®' the Court treated art.8 and art.6
as effectively interchangeable where a violation of legal professional privilege
was alleged. In that case, a Receiver and Trustee in Bankruptcy, appointed in the
context of proceedings for the enforcement of a confiscation order under the
Criminal Justice Act 1988, had obtained an order from the county court under the
Insolvency Act 1986,%* authorising the re-direction of the applicant’s mail. The
letters opened and copied included correspondence with the applicant’s legal
advisers. The Court found a violation of art.8, observing that it could find “no
justification” for the actions of the Receiver, which were contrary to “the
principles of confidentiality and professional privilege attaching to relations
between a lawyer and his client”. It noted that the government had not sought to
argue that “the privileged channel of communication was being abused”. Nor
were there “any other exceptional circumstances” justifying the intrusion. Hav-
ing found a violation of art.8, the Court held that it was unnecessary (o examine
the same complaint under art.6 of the Convention.

Tegal prefessional privilege does not extend to communications made to a
soliciter by his client for the purpose of being guided or helped in the commis-
sion ol crime,® or to communications which are themselves in furtherance of a
criminal enterprise.® This principle applies whether or not the solicitor is aware
af his client’s unlawful purpose.® It is implicit in the Schonenberger and
Durmaz, Campbell and Foxley cases that abuse of a privileged relationship is
capable of affording a ground for restricting the protection afforded to legal
professional privilege. Nevertheless, the Court has emphasised the need to ensure
that the exception is narrowly and carefully defined, and that procedures are in
place to ensure that any interference is kept within this limited category. Thus, in
Kopp v Switzerland®® the Court held that even where it is alleged that the lawyer
himself is involved in criminal activity, special safeguards are required to ensure
that a proper distinction is drawn between “matters specifically connected with
alawyer’s work under instructions from a party to proceedings and those relating
to activity other than that of counsel”. The applicant was a lawyer under
investigation in connection with the disclosure of official secrets. The Court
considered that the absence of independent judicial authorisation for the inter-
ception of the applicant’s telephone calls was “astonishing”, especially “in this

% Campbell v United Kingdom (1993) 15 EH.R.R. 137, paras 46-48.

8171999] 1 W.L.R. 2130 at 2144, para.25, and 2148, para.39.

8% At 2140, para.5.

8 Pretto v Italy (1984) 6 EH.R.R. 182, para.2l.

8 Axen v Germmany (1984) 6 EH.R.R. 195, para.25; Pretto v Iraly (1984) 6 EEHR.R. 182,
para.2l.

¥ 1n T and V v United Kingdom (2000) 30 EH.R.R. 121 the presence of the media during a trial
of two juveniles, and an order made by the judge lifting reporting restrictions to permit the
publication of their identities and their photographs was held to have contributed to a violation of
art.6(1). The court referred to the possibility that procedures such as publicity, which are generally
considered to safeguard the rights of adults on trial, could have the opposite effect on young
defendants, and may need to be abrogated in order to ensure their understanding and participation.

86 (1995) 20 EH.R.R. 557.
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sensitive area of the conﬁdt_antial relations between a lawyer and his clients, to ensure respect for the principle of equality of arms.”’ Legal aid is not
which directly concern the rights of the defence”. necessarily required where the factual and legal issues in the case are straightfor-
. ward, and there is no requirement for expert cross-examination.”> On the other
9-28 The European Court of Justice has drawn on the Strasbourg case law when hand, the Court has rejec?ed the argumentpthat a violation of art.6(3)(c) will only
developing its own jurisprudence on legal professional privilege in the context of arise where the absence of legal assistance can be shown to have actually
anti-money laundering legislation. For instance, in Ordre des Barreaux Franco- prejudiced the accused.®® It is not contrary to the Convention that the burden of
phones et Germqnophone and others v Conseil des Ministres (Conseil des proving a lack of sufficient means should be borne by the person who pleads
Barreaux de I’Union européenne, intervening) the Court of Justice held that there e
would be a violation of art.6 of the Convention if lawyers were obliged, in the -
context of judicial proceedings or during the preparation for such proceedings, to Where the accused faces imprisonment, this will usually be sufficient in itself to  9-32
co-operate with state authorities by passing them information about suspected require the grant of legal aid.>* However, the requirements of the Convention go
money laundering obtained in the course of legal consultations.®” further than this. In Pham Hoang v France®® the Court found a violation of Art.6
where the French courts had denied legal aid to the applicant, despite the fact that
VI. Legal aid in criminal cases “the proceedings were clearly fraught with consequences™ for him, because he
had been convicted of importing drugs and was ordered to pay a substantial fine.
9-29 The second limb of art.6(3)(c) imposes a requirement to provide legal aid in This decision suggests the restriction of legal aid to cases where custody is a real
criminal cases. The wording of the English text appears to suggest that the right possibility may not be honouring the “interests of justice” criterion in
to free legal representation is an alternative to the right of an accused person to art.6(3)(c).>7 Thus, where a Scottish magistrate peremptorily refused legal aid on
represent himself. In Pakelli v Germany®® the Court held that art.6(3)(c) guaran- the grousdthat it was not in the interests of justice to grant it in cases of breach
tees three related but independent rights to a person charged with a criminal of the peiuce and resisting arrest, the case proceeded to a friendly settlement.”®
offence: first, the right to defend himself in person; secondly, the right to defend
himself through legal assistance of his own choosing; and thirdly, on certain Fniactice, the Buropean Court of Human Rights adopts a strict approach to the - 9-33
conditions being met, the right to free legal assistance and representation: scquirement to provide free legal assistance in criminal cases, which is illustrated
o _ by a series of cases against the United Kingdom. In Granger v United King-
Having regard to the object and purpose of this Article, which is designed to secure dom.,® a Scottish case, the court held that a refusal of legal aid for the applicant’s
31;ffe‘3tl"e protection of the rights of the defence ... a person charged with a criminal appeal against a conviction for perjury violated art.6(3)(c) taken together with
1(:30 ]‘?CEE ;";};9 tdoes ﬂ‘]zth‘f"mh to 1‘3&@ h'"_USElf in person must be able to have recourse art.6(1). Legal aid had been refused on the ground that the appeal was without
) s S St Bl b et vl wbsanceand 1o essonble prospet. of suceess, The court et held
of justice so require.” R that the interests of justice criterion had to be assessed in the light of all the
circumstances of the case. The applicant was serving a five year prison sentence
9-30 However, as discussed above, in the Scottish case of McCarthy v HM Advocate™ so that there was no doubt about the importance of what was at stake for him. The
the High Court of Justiciary examined the judgments in Croissant v Geriany and Court of Appeal had been addressed at length .by the Solicitor General who
Pakelli v Germany. In the latter case, the Strasbourg Court compared the French appeared for the Crown. One of the issues which arose was of considerable
and English texts of art.6(3), noting that the English text used the wvord “or” on complexity, but the applicant was not in a position to understand the prepared
two occasions whereas the French text used “ou” and then “et” . Accordingly, the statement he read out, or the opposing arguments. Nor could he reply to those
High Court of Justiciary concluded that “the right in Article 6.3 is satisfied if the arguments or answer questions from the bench.
accused is permitted either to represent himself or is represented by a law- -
yer”. At first sight the court’s decision in Granger may appear to turn on the complex- 9-34
ity of the issues which arose in the appeal. However, in Boner v United
9-31 The “interests of justice” criterion will take account of the complexity of the
proceedings, the capacity of the individual to represent himself, and the severity 91 Tsonnev v Bulgaria, App. no. 2376/03, January 14, 2010, para.40.
i %0 2. : 9 1970) 35 C.D. 37 .
of the potential sentence.®® The provision of free legal assistance may also help :3 i;pﬂ;g:ﬁ 15109_94§3/81C(Enrep02§ti]8), (1981) 2 Dig. 738.
4 . 7 .
¥ Case C-305/05 (See in particular the Opinion of Advocate General Pojares Maduro at e 5 Zg.vl'(;t,s;c;:;.zfermany (1993) 16 EH.R.R. 135; Asenov v Bulgaria, App. no. 38157/04, January
41;:1@: 95 ibid., at 738; Shabelnik v Ukraine, App. no. 16404/03, February 19, 2009, para.58; Tsonnev v
6 l[gggémjg?:z3;4ll- . Bulgaria (No. 2), App. no. 2376/03, January 14, 2010, para.40.
% % p Ajstria (1963?)’ F{HSII?SOIBI i B ) ] % Ensslin, Baader and.Raspe v Germany (1978) 14 D'R'. 64. _ _
D. g ham v United Kingdom [1996], App. no. 19380/92, June 97 Cf. Young R. and Wilcox A., “The Merits of Legal Aid Revised” [2007] Crim. L.R.
10, 19?6, para.6l; Prezec v Croatia, App. no. 48185/07, October 15, 2009, para.29; Tsonnev v % NeDermite v United Kingdom (1987) 52 D.R. 244,
Bulgaria (No. 2), App. no. 2376/03, January 14, 2010, para.40. % (1990) 12 E.-H.R.R. 469, at paras 42-48.
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Klinga?om“’“ and Maxwell v United Kingdom'' the court unanimously found

violation of art.6(3)(c) despite concluding that the legal issues were s.traightfor{:1
ward. Under Scots law there was, at the time, no requirement for leave to appeal_
But the c_lecision as to whether legal aid should be granted lay with the Scottisﬁ
Legal A}d Board which had to decide whether an applicant for legal aid had
substantial grounds for appealing and whether it was in the interests of justice
that he should be granted legal aid. The Board could therefore refuse legal aid on
th.e ground that the appeal was unmeritorious. The Buropean Court of Human
nghlts held that the interests of justice required free legal assistance. This wa

despite the fact that the legal issues in the case were not complex ﬂo point 0?
substance had arisen in the appeal, and prosecution counsel had not e;dclressed the
Couﬁ of Appeal. The court held that in the absence of legal representation the
applicants had been unable to address the court on the issues raised in the appeal

Zﬂdl thus had been deprived of the opportunity to defend themselves effec-
vely.

It is now quite clear that the requirement for effective legal representation will be
magdatory not only in the higher courts but in all courts or tribunals where loss
of liberty may be at stake. In Benham v United Kingdom,"*? the Court was calleéi
upon to d.etermine whether the “interests of justice” criterion in art 6(3)(c) was
satisfied in Magistrates’ Court proceedings leading to imprisonmént for non-
payment of the community charge. Under the applicable regulations there was no
ngf_lt to full legal aid, but a debtor was entitled to Green Form advice and
assistance and, in the discretion of the Magistrates’ Court, to representation under
the ABWOR'* scheme. The Government submitted that this level of provision
was adequate in the circumstances. In the Government’s submission, the pro-
ceedings were intended to be straightforward and amounted, in effect, t(,) a means

inqujiry at which full legal representation was unnecessary. The Court disa-
greed:

[W]here deprivation of liberty is at stake, the interests of Justice in principle call for
legal representation. In this case B faced a maximum term of three month: :mpr;s,on-
ment ... Furthermore, the law which the magistrates had to apply was not 51:aightfor—
ward. The test for culpable negligence in particular was difficult to ulf[crétand and
operale, as was evidenced by the fact that, in the judgment of the Divizicnal Court. the
magistrates’ finding could not be supported on the evidence befnre fljerﬁ.” ,

The Court went on to hold that the existing provision was inadequate since under

art 603 oy ; ] -
r;‘gh;(_- )c) the applicant was entitled to representation at the hearing as of

“TI?E Court has regard to the fact that there were two types of legal aid provision
avallabl_e to B. Under the Green Form scheme he was entitled to up to two hours advice
and assistance from a solicitor prior to the hearing, but the scheme did not cm;e; legal
representation in court. Under the ABWOR scheme the magistrates could, at thgei.r
discretion, have appointed a solicitor to represent him, if one had happenedﬂ to be in

199 (1995) 19 E.H.R.R. 246.

191 (1995) 19 EH.RR. 97.

102 (1996) 22 EEH.R.R. 293, at paras 61-64.
'™ Advice by way of representation.
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court. However, B was not entitled as of right to be represented ... In view of the
severity of the penalty risked by B, and the complexity of the applicable law, the Court
considers that the interests of justice demanded that, in order to receive a fair hearing,
B ought to have benefited from free legal representation during the proceedings before
the magistrates.”

Despite the Court’s reference to the complexity of the domestic proceedings, it
is clear that the decisive criterion in Benham was the seriousness of what was at
stake for the applicant in terms of the potential penalty that the court could
impose.'®* On the same principle the Strasbourg Court has held that art.6 requires
legal representation before a person is bound over to keep the peace, since
imprisonment is the penalty for default.'® The approach of the United Nations
Human Rights Committee under art.14 of the I.C.C.P.R. appears to be broadly the
game. In OF v Norway'®® the Committee held that a defendant who had been
convicted of two minor motoring offences which could only lead to a small fine
had not shown that the interests of justice in the particular case required the
assignment of a defence lawyer at the state’s expense.'”” The Strasbourg Court
has likewise held that Art.6.(3)(c) does not require the grant of legal assistance
in minor cases.'”®

In.Procurator Fiscal, Fort William v McLean and anor' the High Court of
justiciary held that a fixed fee for certain summary prosecutions was not incom-
satible with art.6. The relevant regulation''® provided for a flat fee of £550 for
all work done in summary proceedings up to and including a diet at which a plea
of guilty was made and accepted, or a plea in mitigation was made, and the first
30 minutes of any summary trial. The lawyer would receive the same fee
regardless of the work done or of how essential or costly any outlays may have
been. The defence argued that such a rigid system of payment, with no safeguard
to allow for the actual requirements of a given case, imported a substantial risk
that even an honourable solicitor acting in good faith might allow professional
standards to fall below an acceptable minimum. The court accepted that the
system produced what could properly be called a conflict of interest since it was
in the interests of the defence lawyer to keep outlays and work done to a
minimum. However, on the facts, there was no actual prejudice to the defendants
since there was no suggestion that their lawyers had omitted to do anything
which was necessary for the presentation of their defence. The court was not
persuaded by the more general argument that all defendants were necessarily
prejudiced by the regulations since they were at risk of receiving inadequate
representation. The suggestion that a lawyer would betray his client’s interests
was unacceptably speculative. Whether the matter was approached in terms of
“conflict of interest” or in terms of “equality of arms”™ there was no basis for

104 The court has subsequently ordered the payment of compensation to several others who were
denied legal representation in such proceedings prior to 1997: see Beet v United Kingdom (2005) 41
EHRR. 23, and Lioyd v United Kingdom, App.No.29798/96, judgment of March 1, 2005.

195 Hooper v United Kingdom (2005) 41 EH.R.R. 1.

t0e Application No.138/1983.

W7 Cf Robinsen v Jamaica, App. No.223/1987.

198 Gutfreund v France (2006) 42 EH.R.R. 48.

192 The Times, August 11, 2000.

1% Criminal Legal Aid (Fixed Payments) (Scotland) Regulations (S.1. 1999/491).
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art.11(2) could equally have supported an exclusion i i

unqer S ;7.227 In WPy pomndfl;‘ in declaring inadnﬂzzﬁlzezﬁgzil?gag?t ‘?ght
Polish nationals who had been refused permission to set up an associationn Eom
th_e I_\Tatlonal and Patriotic Association of Polish Victims of Bolshevis o
Zionism, the Court concluded that the evidence in the case, which inclu?:l?diﬁi

anti-semitic tenor of the submissions before th st
. 55 e court, ju :
art.17 into play. Jjustified the need to bring

F. Otuer Issugs

This Chapter has been concerned primarily with the rights guaranteed under

8 to 11 of the Convention. In some cases a challenge based on one of thar‘tS
Articles has been combined with an art.14 challenge; but it should be rec ﬁ)se
that a challenge based on art.14 alone cannot succeed, since that Article i : n(id
engaged where the violation of another Convention right can also be d: e
strated, 7a{]d a challenge attempting to combine art.6 with art.14 has been urlgon-
cessful.*** However, issues may occasionally arise under other substant"m—
guarantees. In Fgmily H v United Kingdom,?* for example, the applicants lee
convicted of failing to comply with an order requiring them to send their clﬁ]dre n;
to state school or provide evidence of their education at home. They had ele tf:fi1
to educ_ate their children at home because of learning difficulties. The fac'?
complamed that the prosecution infringed their right to education u'nder artr;n );
the Fl_rst Prptocol. The Commission rejected the complaint, holding that sincé ﬂfl)
state 15 entitled to establish a system of compulsory state education, it did noi
breach art.2 of the First Protocol by requiring parents to co—bpe;rate i
assessment of their children’s educational standards. o

Z: See United Communist Party of Turkey v Turkey (1998) 26 EH.R.R. 121
(2005 40 EH.RR. SEI. T
Kirk and Russell [2002] Crim.L.R. 756, allegi iolati isi
: .L.R. ; ging violations arising from the availability i
of the Sexual Offences Act 1956 of a defence of reasonable mistake as Dto age for menl SnldetryZJE l:uét

not for men over 24. See Thii
e Himmenos v Greece (2001) 31 E.H.R.R. for successful reliance on art.9

30 (1984) 37 D.R. 105.
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CHAPTER 19

THE RIGHTS OF VICTIMS OF CRIME

Para. PARA.

(A) Itroduction ... 19-01 (E) Obligations to Prosecute or Give
(B) Obligations to Prevent Infringe- Boasonbnmunsnnnnsamnnany A3=0 1

ment of Rights under Articles 2 (F) Rights of Victims and Witnesses

And 3. 1903 in Criminal Trials.....ccovevericcrinn 19-80
(C) Obligation to Have in Place Laws (G) Victims’ Rights and the Sentenc-

which Penalise Infringements of g PEOCESS .. cocamimasssinssioisnse L 3—O0

Basic Rights ..o 19=13  (H) Positive Obligations and Art4. ... 19-108
(D) Duty to Investigate Alleged

Breaches of Arts 2 and 3............. 19-64

A, INTRODUCTION

‘The: principal purpose of the Convention is the protection of the rights of
individuals from infringement by states. However, the Court has recognised that,
if the rights declared in the Convention are to be protected effectively, certain
provisions must be read as imposing positive obligations on the state. This
chapter examines those positive obligations that protect victims (and potential
victims) of crime, and others (notably witnesses) whose rights may be infringed
during the criminal process.'

The chapter is divided into seven parts. Part B discusses the duty on public
authorities to take steps to protect individuals from the infringement of their
rights under art.2 and art.3. Part C examines the state’s duty to have in place
criminal laws that prohibit certain forms of conduct which infringes Convention
rights. Part D concerns the duty to investigate alleged breaches of arts 2 and 3.
Part E examines the related duty to bring a prosecution where there is evidence
of such a breach. Tn Pt F there is discussion of the procedural rights of victims
and witnesses in the course of a criminal prosecution. Pt G examines the rights
of victims and their families in relation to the sentencing process. Finally, Pt H
relates the previous discussions to the emerging jurisprudence on art.4.

! For a general survey, see Mowbray A., The Development of Positive Obligations under the
European Convention on Human Rights by the European Court of Human Rights (2004), esp. Chs 2,
3 and 8.

[785]

19-01

19-02




19-03 CuapTER 19—THE RicuTs oF VieTmvs oF CriME

B. OBLIGATION TO PREVENT INFRINGEMENTS OF RIGHTS
UNDER ARTICLES 2 AND 3

19-03  As its starting point in the judgment in Osman v United Kingdom® the Court

19-04

19-05

19-06

made the following general statement:

Thc_ Court notes that the first sentence of Article 2(1) enjoins the State not
refrain from the intentional and unlawful taking of life, but also to take ao rcc))nly .
?}t]ngt;?efgfg;;;% él:le.hrl?; of those with(ijn its jurisdiction.* It is common gfsungﬁgi

S gation 1n this respect extends beyond its primary duty to secu i

;?f;elf]i el:;yapititmig ti]n place effective criminal law provisions t?;lctery the comr:u't?siglllgg;
offence r% X ns cdpferson_ chked up by law enforcement machinery for the preven-
o » Suppression an sancnomqg of breaches of such provisions. It is thus accepted b

ose appeamlg‘before the Court that Article 2 of the Convention may also impl o
certain well-defined circumstances a positive obligation on the au;goﬁﬂeslTop tya];];

preventive operational measures to indivi i
eve § to protect an individual whose life i i
criminal acts of another individual.”* et sk from

Z[l;lljsg a;t)ia;lfat%ehestal‘)‘]i??es_ two separate but related obligations. The positive
igatic ave “etfective criminal law provisions” : i

gf 1nd1v1dual§ is a duty that lies on the statg asa whzle.t(z[‘ﬁg(:tif)tliﬂﬁizﬁlz ?ghés
trm_n the law itself to enforcement procedures and systems: there rrglust beeé( -
police, and prosecutors and so forth. But the focus of the present discussion (_JUJ‘[(]S,
related_posnwe obligation to take operational measures in order to se - the
protection of art.2 rights in circumstances where particular persons arecgtr:e ) ke
The tgkm g of operational measures will usually be a matter for tl{e olice, b ?tsh K
state is ultimately responsible for ensuring that art.2 rights are prgtectec,l -

{}I:I Osmqn, where _the apphcant gnd his family had notified the police about the
eatening behaviour of a certain schoolteacher, the government areued hetore
the court that_the obligation should not arise unless the failure of t}%e nw‘foiu
perceive the risk to life amounted to gross negligence or wilful disrec“l;hfetho
duty to protect life. However, the Court held that the test is w‘:;::he 0“1]1e
guthon_tles kI_leW or ought to have known at the time of the existerce (:f a I’E:r 1 s
lrr?mc_edlate risk to thc_t life of an identified individual or inr;;viA:luals ﬁ'oil iﬁe
c-mmqa] acts of a third party..”S Although there will always be difficulties in
applying this to the facts,® this is a broader standard of liability designed t

ensure greater protection for the art.2 rights of individuals. o :

Ehh? Court _ackn_o_w]edgcd “the difficulties involved in policing modern societies
e unpredlctablhty of human conduct and the operational choices which must b :
made in terms qf priorities and resources,” and it therefore concluded th S th6
scope of the positive obligation must not be such as to “impose an impossilile 0?’

#(2000) 29 EH.R.R. 245.

4 - w
paraghé court referred here to its judgment in LCB v United Kingdom (1999) 27 EHRR. 212,
: (2000) 29 E.HR.R. 245 at para.115.
. (320001) 29 EHR.R. 24.5, pa['E'l.l 16.
ce also Keenan v United Kingdom, (2001) 33 EHR.R. 38; and Mastromatteo v

ment, October 24, 2002, ECtHR. g
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disproportionate burden on the anthorities.” However, the Court again rejected
the government’s argument (summarised at para.107 of the judgment) that gross
negligence should be the standard of liability. It held that the test should be
whether the authorities “failed to take measures within the scope of their powers
which, judged reasonably, might have been expected to avoid that risk” (i.e. the
identified risk to life). Put in terms of the positive obligation, the authorities have
a duty to “do all that could be reasonably expected of them to avoid a real and
immediate risk to life of which they have or ought to have knowledge.””

The Court made it clear that a principal reason for imposing a more demanding
standard than that for which the government had contended was the fundamental
nature of the right declared by art.2. Since the right to life is in one sense the most
basic of all the Convention rights, it is appropriate to expect the authorities to
take seriously any threats to that right, and to give some priority to preventive
measures in cases where the risk of an attack on that right is foreseeable. But, as
will be seen in 19-23ff below, those preventive measures must be taken with due
regard to the rights of others who may be affected. This means not only the right
to life of the.person who is alleged to pose the threat, but also wider rights of that
person _nd others. Police powers must be exercised

“itv & manner which fully respects the due process and other guarantees which legit-
inately place restraints on the scope of their action to investigate crime and bring
offenders to justice, including the guarantees contained in Articles 5 and 8 of the
Convention.”®

This last consideration was one of several factors which led the Court to conclude
in the Osman case that there had been no violation of art.2 in failing to prevent
the incident in which the schoolteacher shot and killed the father of the boy with
whom he was infatuated. Although there had been a sequence of incidents, some
strange and others potentially dangerous, the Court held that there was no stage
at which it could be said that the police knew or ought to have known that the
lives of any members of the Osman family “were at real and immediate risk”
from the schoolteacher. The police could not be criticised for failing to arrest
him, since they have a duty to act in accordance with the rights of freedoms of
all individuals, and the required standard of suspicion was not fulfilled.’

The Osman judgment was followed in the context of an alleged violation of art.3
in Z and ors v United Kingdom.*® The applicants were four children who suffered
appalling neglect at the hands of their parents, over a period of years. The local
authority with statutory responsibility for the children were kept fully informed
of the conditions, but devoted their resources to keeping them with their parents
instead of removing them into care. There was no dispute that the conditions
amounted to inhuman and degrading treatment. The more difficult issue was

7(1998) 29 E.H.R.R. 245 at para.116.

8(1998) 29 E.H.R.R. 245 at para.116.

% Sec also Vin Colle v Chief Constable of Hertfordshire Police [2008] UKHL 50 for the application
of Osman to two different cases.

10 (2002) 34 EHRR. 3.
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whethn_ar the_ state could be held responsible for the criminal acts of the parents
commitied in their own home. The Court held that it could:

“Ar[_u:!e 3 enshrines one of the most fundamental values of a democratic society. It
prohibits in absolute terms torture or inhuman or degrading treatment or punishm);nt
[’I:he_ Convention] requires States to take measures designed to ensure that individua]l
_WIthm_ their jurisdiction are not subjected to torture or inhuman or degrading treatmems
mclu_dmg such ill-treatment administered by private individuals. These measures shoulci
Prowde effective protection, in particular, of children and other vulnerable persons and
include reasonable steps to prevent ill-treatment of which the authorities had or ocught
to havg had knowledge . .. [The local authority] was under a statutory duty to prot%ct
the children and had a range of powers available to them, including removal from their
home. The children were however only taken into emergency care, at the insistence of
the mother, on 30 April 1992. Over the intervening period of four and a half years, the

had been subject in their home to what the consultant child psychiatrist who exa1;1j11e§
them referred to as horrific experiences. The Criminal Injuries Compensation Board had
alsc_) found that the children had been subject to appalling neglect over an extended
pgnod and suffered physical and psychological injury directly attributable to a crime of
vmlf_:nce. The Court acknowledges the difficult and sensitive decisions facing social
services and the important countervailing principle of respecting and preserving famil

life, The present case however leaves no doubt as to the failure of the system to proteg
these child applicants from serious, long-term neglect and abuse. Accordingly, there has
been a violation of Article 3 of the Convention.”!! , {

19-10 The Osman test has also been applied to situations where the authorities have

failed to prevent a killing in custody, whether by suicide or third parties. In
Keenan v United Kingdom'? the deceased, who was coming to the end of.his
sentence, hl_mg hi_msclf after he was placed in a segregation unit following an
off_ence against prison discipline. He had a documented history of mental insta-
bility an_d self—harm, and had been perceived as a suicide risk in the recent past
After reiterating the test laid down in Osman, the Court proceeded “to consif'n,;'
to what extent this applies where the risk to a person derives from self—ha".; ?
(parla-.89). The Court began by noting that “persons in custody are in a vuh?v:ab»le
position and that the authorities are under a duty to protect them” (para ?0) It
accepted_ that the preventive measures taken would have to respect *llle -ri;ghtsl of
the detainee. (Thus, for example, there would be limits on the sizie’s duty to
force feed a prisoner on hunger strike). But the Court notéd that “there are
geqe}'al measures and precautions which will be available to ditninish the oppor-
tunities for self-harm, without infringing personal autonomy” (para.91). The
Court went on to define the applicable test in these terms: -

“I'W_]hf:ther_ the f_iuth()?iti;s_knew or ought to have known that Mark Keenan posed a real
and immediate risk of suicide and, if so, whether they did all that reasonably could have
been expected of them to prevent that risk” (para.92).

Qn the facts of Keenan, the Court found that there was sufficient indication of
risk tp pw_ut the authorities on notice (paras 95-96). However, after a detailed
examination of the treatment of the deceased, the Court held that it was not
apparent that the prison authorities had failed in their duty of care (para.98). The

! See also E. v United Kingdom (2003) 36 EHRR. 31.
'2(2001) 33 EHR.R. 38.
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Court went on to hold that the lack of effective monitoring of his condition,
combined with the disciplinary measures which had been taken against him,
amounted to a violation of art.3 (paras 102-115).

In Edwards v United Kingdom the Court applied the Osman test to the
alleged failures of a number of agencies, including medical professionals, the
police, the courts and the Crown Prosecution Service. The Court found a
violation of art.2 on the basis of inadequate screening procedures and the failure
of the relevant authorities to pass on information about a prisoner who subse-
quently murdered the applicants’ son while they shared a cell together.

In R. (Amin) v Secretary of State for the Home Department,'* the House of Lords
considered the failure by the authorities to prevent the racist murder of Zahid
Mubarek, a 19-year-old prisoner serving a sentence in Feltham Young Offenders
Institute. As Lord Bingham observed (at para.30), the test for a breach of the
positive obligation in art.2, laid down by the Buropean Court in Osman, is
essentially the same as the test for a breach of the common law duty of care:

“A profound respect for the sanctity of human life underpins the common law as it
underpins the jurisprudence under articles 1 and 2 of the Convention. This means that
a state-1eust not unlawfully take life and must take appropriate legislative and admin-
istrative steps to protect it. But the duty does not stop there. The state owes a particular
Aty to those involuntarily in its custody. As Anand J succinctly put it in Nilabari
Rehera v State of Orissa (1993) 2 SCC 746, 747: “There is a great responsibility on the
police or prison authorities to ensure that the citizen in its custody is not deprived of his
right to life.” Such person must be protected against violence or abuse at the hands of
state agents. They must be protected against self-harm: Reeves v Comr of Police for the
Metropolis [2000] 1 AC 360. Reasonable care must be taken to safeguard their lives and
persons against the risk of avoidable harm.”'?

The European Court continues to recognise different situations where the appli-
cability of the Osman test will arise.'® Special mention should be given to
Oneryildiz v Turkey.'” The applicant and his family lived illegally in a shanty
town located on a rubbish tip in Istanbul. As a result of a methane explosion in
1993, nine of his close relatives were killed. The applicant complained that the
local authority had failed over a number of years to act upon risk assessments that
predicted the very disaster that occurred. In addition, he complained that the
authorities should have provided the residents with information about the poten-
tial risks.'® The Government argued that the State’s responsibility for actions that
were not directly attributable to its agents could not extend to all occurrences of
accidents or disasters and that in such circumstances the Court’s interpretation as

13 (2002) 35 EHLRR. 19.

1412004] 1 A.C. 653, HL.

15 See also R. (Wright and Bennett) v Secrelary of State for the Home Depariment [2002] HR.L.R.
I.

16 These include the use of army vehicles to control public order disturbances (McShane v United
Kingdom, (2002) 35 EH.R.R. 23); the threat posed by prisoners to the local community when
released on home leave (Mastromatteo v Italy, Judgment, October 24, 2002, ECtHR); and the waste-
management of refuge sites that consitute an environmental hazzard (Qneryildiz v Turkey (2005) 41
EHRR. 20).

17(2005) 41 EH.R.R. 20.

'® Para.67.
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to th? applicability of art.2 should remain restrictive.!® Contrary to the Govern
ment’s s_ubmissions, the Grand Chamber held that the positive obligation t-
protect life under art.2 “must be construed as applying in the context of a 3
activity, whether public or not, in which the right to life may be at stake” andny
Jortiori in the case of industrial activities, which “by their very nau{re ar:

dangerous”. As to when the positive obligati i i
‘ ) g gation might be violated,
the following guidance: ¢ A o 218

“the harmfulness of the phenomena inherent in the activit
o_f the risk to which the applicant was exposed by
circumstances, the status of those involved in bringing about such circumstances, and
whether the acts or omissions attributable to them were deliberate are merely fa!ctn

among others that must be taken into account in the examination of the merits o?r:

particular case, with a view to determining the responsibili i
case, ity which t :
under Article 2.2 . v o SRy

y in question, the contingency
reason of any life-endangering

Finally, reference should be made to Makaraizis v Greece,® where the Grand
Chamber re-affirmed the State’s obligation ‘to take appropriate steps within its
Internal legal order to safeguard the lives of those within its Jurisdiction’, which
1n5:ludes the regulation of policing operations ‘within the framework of a,sy‘:tem
of adequgte and effective safeguards against arbitrariness and abuse of forcek and
even against avoidable accident.” This makes it clear that the state’s pos,itive
obllgat{ons are not merely towards individuals in danger but also for the ‘general
protection’ of society,* an aspect further examined in 19.24ff below.

C. OeLicarion To Have v PLACE Laws WHICH PENALISE INFRINGEMENTS OF
Basic Ricurs

Se\fera} decisions of the Stra_sbourg Court confirm that Contracting States fave
obhgan?ns to ensure that their domestic criminal law penalises the infrina=mient
of certain basic rights, so as to provide protection for those rights. \

L. Protection of Article 3 Rights

Article 3 has an obvious application in the field of corporal punishment, which

lll’dy amount to Ulhuma.ﬂ dnd degradl”ﬂ tl"BEI.II[]e[lt. IWO separate q"e 10118 ‘
& p stions hen

] what d(?’gree of physical chastisement constitutes “inhuman and
degrachpg treatment” for the purposes of art.3? And secondly, is the state
responsible for what one private individual does to another?

In the well—kl}own decision in Tyrer v United Kingdom® the Court held that the
use of the birch as a punishment in the Isle of Man was “degrading” and

1% Paras 72.
20 Para.73.
*1(2005) 41 EH.RR. 1092, paras 57-58.

i Giuliani and Gaggio v Iraly, App. no. 23458/02, Jjudgment of March 24, 2011, para.247
*(1979-80) 2 EH.RR. 1. RS
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therefore contravened art.3. By contrast, in Costello-Roberts v United Kingdom®*
the Court held that beating a boy three times through his shorts with a rubber-
soled gym shoe did not amount to “degrading punishment”, the Court referring
to the absence of serious long-term physical effects. Two years earlier, in ¥ v
United Kingdom,* the Commission had found a violation of art.3 in a case of
caning over trousers, where the caning had left the boy with severe bruising and
swelling. Neither of the last two cases derived from criminal proceedings, and
both of them concerned the use of corporal punishment in schools. Indeed,
several applications to Strasbourg have concerned physical discipline at
schools,?® with the Commission particularly ready to find that the treatment or
punishment was degrading where it was administered by a male teacher to a
teenage girl pupil.”’

The question of the limits of Art.3 came squarely before the Court in the case of
A v United Kingdom,®® where the applicant’s stepfather had been acquitted of
assault occasioning actual bodily harm. It was admitted that the stepfather had
caned the boy (then aged nine) on several occasions, but the jury evidently did
not believe thut the prosecution had proved that the canings were more than
“moderste and reasonable chastisement.” By the time the case reached the
Strasbenrg Court the United Kingdom government had accepted that there was
a treach of art.3. The Commission had found that “the strokes were severe
¢nough to leave bruises which . .. were visible several days later.”*

Turning to the issue of state responsibility, the Court held that the United
Kingdom was responsible for the violation committed by the stepfather because
the criminal law afforded too great a degree of latitude to a jury. The obligation
laid on states by art.1 of the Convention, taken together with art.3:

“requires States to take measures designed to ensure that individuals within their
jurisdiction are not subjected to torture or inhuman or degrading treatment or punish-
ment, including such ill-treatment administered by private individuals. Children and
other vulnerable individuals, in particular, are entitled to State protection, in the form
of effective deterrence, against such serious breaches of personal integricy.”*°

In principle, therefore, the laws of each state must, at a minimum, be defined in
such a way as to ensure that any breach of art.3 constitutes a criminal offence.

In A v United Kingdom the Court held that the breadth of the defence of
reasonable chastisement in English law is such that it “fails to provide adequate
protection to children and should be amended.”' The proper test at common law

24 (1995) 19 EH.R.R. 112.

25(1994) 17 E.H.R.R. 238.

26 See, e.g. Mrs X v United Kingdom (1979) 14 D.R. 203, B and D v United Kingdom (1986) 49
D.R. 44, and Family A v United Kingdom (1987) 52 D.R. 156.

27 See Mrs X and Miss Y v United Kingdom (1984) 36 D.R. 49, and Warwick v United Kingdom
(1989) 60 D.R. 5 and 22.

2%(1999) 27 EH.R.R. 611.

29(1999) 27 EH.R.R. 611 at 619.

30 Para.22.

31 Para 24.
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h‘ad been considered by the Court of Appeal in Smith,> where the mother of
six-year-old boy asked her partner to “smack” the child for disobedience and thz
man gave the child two strokes with his belt. He was convicted of assault
occasioning acl;_ual bodily harm, the jury having rejected his defence that he did
no more.tha_n inflict “moderate and reasonable chastisement”. The Court of
Appeal d_Jsmlsscd his appeal, on the basis that this was the correct test. Subse-
queqtly, in R v H,” the common law defence of lawful chastisem;ant v(;as
specifically refined in order to bring it into line with the requirements of art.3
Tl_le Court of Appeal held that pending the Government’s plan to reform the lalw‘
a judge should direct the jury that, when they were considering the reasonable:
ness or otherwise of the chastisement, they had to consider the nature anci context
pf the Qefendant’s behaviour, its duration, its physical and mental consequences
in relatlog to the child, the age and personal characteristics of the child and the
reasons given by the defendant for administering the punishment.

Asa r_esult of s.58 of the Children Act 2004, the defence of reasonable chastise-
ment is no longer available in any proceedings for an offence of assault occa;ion-
!ng_ac_tual bc_)c[ﬂy harm (Offences Against the Person Act 1861 5.47), unlawfull

mﬂlcl:tmg grievous bodily harm (Offences Against the Person Act!1861 ] 20)y
causing grievous bodily harm with intent (Offences Against the Person Actll'SGI’
ss.lS_), or cruelty to a child (Offences Against the Person Act 1861 s.16). The law
remains uqchanged with regard to all other forms of common law as.;sault and
bgtter_y. Thl:“? means that there is still a special excepton ‘for violent ill-treatment
of ch}ldren in otherwise universally applicable laws against assault’, which can
be said to breach ‘the principle of equal protection under the law.’a‘; Moreover,
the_ 2004 Act fails to deal with the extent to which chastisement by a parent,
which falls short of a violation of art.3, may nevertheless constitute a Violatior;
of art.8;** e_md neither 5.58 nor the judgment in H. refers to the relevance of
whether an instrument was used and whether marks were left on the child’s bod

matters of significance to the Strasbourg Court.?% »

InR ( Wi;liammn} v Secretary of State for the Home Department,® the House of
Lorc_is rejected the submission that the prohibition on any fo,rrri oljcorporal
pumshment under s.548 of the Education Act 1996 amounted 0.2 dispropor-
tionate interference with the right of practising Christians to.sead their children
to schogls that favoured mild physical correction as part of a biblical education
Lord N1choll§ held® that the legislature was entitled to take the view that all
corporal punishment of children at school is undesirable and unnecessary and
that other, non-violent means of discipline are available and preferable™.® Lady

#2[1985] Crim.L.R. 42.

*[2002] 1 Cr.App.R. 7.

** Commissioner for Human Rights i J

ghts, Children and Cor| I Pun ent: i i

also a Children’s Right” (2006) 43 E.LR.R. SE17, p.zjzpsfm MRS DR Kl b

-:5 See paras 18-40 to 1841, below.

¢ 8.51 of the Criminal Justice (Scotland) Act 2003 ire i i i i
assaults involving a blow to the head, shakizlg or the‘usr'zCi)u;;isigzcl);l:fnz;fgi‘;gzcila]'tcg HS}dCFﬂthD h;
such assaults on children as necessarily unjustifiable), ERICTIoR g

*712005] 2 A.C. 246, HL.

% At para.50.

3% At para.80,
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Hale agreed, relying upon Pretty v Uniled Kingdom,* that the institution of a
universal ban was justified in order to protect a vulnerable class of persons.*!

Article 3 has also been relied upon in cases of rape. The first steps were taken in
the judgment in X and Y v Netherlands, which focussed entirely on Article 8 and
is discussed in para.19-59 below. Subsequently the Grand Chamber in Aydin v
Turkey* recognised that rape of a civilian by soldiers could amount to torture
contrary to art.3, although in this case there was a great deal of other physical
abuse, and the essence of the applicant’s case was that the public prosecutor had
failed to mount a proper investigation of the case. The major advance came in
MC v Bulgaria,®® where the Court, having surveyed the rape laws of various
member states, held that:

“states have a positive obligation inherent in Arts. 3 and & of the Convention to enact
criminal-law provisions effectively punishing rape and to apply them in practice
through effective investigation and prosecution.”**

In this case two men had had sex with a girl of 14, who alleged that she had been
raped. Aftér various enquiries by the police, prosecutor and psychologists, the
prosecutor terminated proceedings for rape on the ground that force or threats by
the men had not been established, nor was there sufficient evidence of resistance
by:*h¢ ‘applicant. The incident was described as a “date rape.” The Court noted
tve emnerging Buropean and international trend not to require evidence of phys-
ical resistance or violence and to focus on the absence of consent. It also noted
the Council of Burope’s declaration that effective protection from rape requires
the penalisation of non-consensual acts “including cases where the victim does
not show resistance” .*> The Court held that Bulgarian law was equivocal on this,
and that prosecutorial practice suggested that force, threats or resistance was
required. The prosecutor’s description of the incident as a “date rape” appeared
to bear this out. The Court therefore concluded that the state had not fulfilled its
positive obligation to have an effective criminal-law system punishing all forms

#9(2002) 35 EH.R.R. 1. at para.74.

41 The judgment of Lady Hale also provides a detailed description of the obligations of the United
Kingdom under the United Nations Convention on the Rights of the Child and the extent to which
they impact on the question of corporal punishment both inside the family and in other institutional
settings. She concludes (at para.80) that:

“[The] state has a positive obligation to protect children from inhuman or degrading punishment

which violates their rights under article 3. But prohibiting only such punishment as would viclate

their rights under article 3 (or possibly article 8) would bring difficult problems of definition,
demarcation and enforcement. It would not meet the authoritative international view of what the

UNCRC requires”.

42 (1998) 25 EH.R.R. 251; for detailed analysis of this judgment and subsequent developments,
see C. McGlynn, ‘Rape, Torture and the European Convention on Human Rights’ (2009) 58 LC.L.Q.
565, and P. Londono, ‘Defining Rape under the Furopean Convention on Human Rights’ in
MeGlynn, C., and Munro, V., Rethinking Rape Law: International and Comparative Perspectives
(2010).

43 (2005) 40 EHR.R. 459; for discussion, see P. Londono, ‘Positive Obligations, Criminal
Procedure and Rape Cases’ [2007] E.H.RLR. 158, and [. Radacic, ‘Rape Cases in the Jurisprudence
of the Buropean Court of Human Rights’, [2008] ELRL.R. 357,

44 [2008] E.H.R.L.R. 357, para.153.

45 Council of Europe, Rec No. R(2002) 3, on the protection of women from vielence.
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of rape, since its 9fﬁcials had “put undue emphasis on ‘direct’ proof of rape”
rather than focussing on the absence of consent.* -

ix’l-‘\n)_/ rigid approach to thf: prosecution of sexual offences, such as requiring proof of
physical resistance in all circumstances, risks leaving certain types of rape u;punished
and thus jeopardizing the effective protection of an individual’s sexual autonomy.” 47

A]'tho.ugh the Court in MC confined its observations to the rape of women, i

pr{m:{ple thosp observations should apply equally to male rape.*® Howevernit]'lln
prmmpa] engine for developing the relevant law has been the rights of Wofne 4
Thus in Opuz v Turkey,*a judgment finding violations of arts 2 and 3 because cl)]f
the government’s failure to ensure adequate protection for the rights 01; thi

apphcants_, the Court also found that the Turkish system at that time discri -
nated against women. Finding a violation of art.14, the Court concludedi' T

“that thc_a violence suffered by the applicant and her mother may be regarded as gend

base_d violence which is a form of discrimination against women. Despite the rgefn =
_Carp;d out by the government in recent years, the overall unrésponsiveness O?IES
Judicial system and the impunity enjoyed by the aggressors, as found in the instant casee

indicated that there was insufficient ¢ i i
>d th ommitment to take appropriz ot
g, o g ppropriate action to address

While the Court had earlier acknowledged that in some cases men and childr
may also b; \_fictims of domestic violence,”® the distinctive attitude towar?i];
women as victims was what propelled the Court to its finding of discrimination
contrary to art.14 in addition to the violations of other Convention rights

IL. Protection of Article 2 Rights

Amcle 2_ declares everyone’s right to life, but allows exceptions when depriva
tion of life “rlesults from the use of force which is no more than abqo‘p'l*e.';
necessary (a) in defence of any person from unlawful violence: (b) in (L,r :mr Eg
zlaffect.a lawful arrest or to prevent the escape of a person lawfuily dda*'n;;l." (c)
in action lawfully taken for the purpose of quelling a riot or insvirection.” !

Justifiable Force

The scope and application of the excepti i i

: . ptions in art.2 were considered in th
Gibraltar Shootlng case, McCann and others v United Kingdom,™ Wheig thz
E_ur?pean Court gl1ffereF1 from the Commission’s finding and held (by 10 votes to
nine) that the United Kingdom had violated art.2 in the shooting by SAS soldiers

¢ Above, n.43, para.182.

“7 Ibid., para.166.

*% Report by Baroness Vivien Stern CBE of an
handled by ,
A, p.128.

;‘Z App.n0.33401/02, judgment of June 9, 2009.

- App.n0.33401/02, judgment of June 9, 2009, para.200.

: App.no.33401/02, judgment of June 9, 2009, para.132,

32(1996) 21 E.H.R.R. 97.

Independent Review into how Rape Complai
s e . - ! T g
Public Authorities in England and Wales (Government Equalities Ofgce 201%;1125;
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of three TRA terrorist suspects. The government’s argument had been that the
three suspects were believed to have a radio-control detonator which would
activate a car bomb, and that it was necessary to kill them to prevent the
imminent detonation. In the event, neither a radio-control device nor a car bomb
was found. The majority judgment began by stating that the purpose of art.2 is
to secure practical and effective protection of each individual’s life, and it went
on to make three significant points:

— it emphasised that a person may only be intentionally killed by the state
where “absolutely necessary”, a “stricter and more compelling test” than
that applicable to the phrase “necessary in a democratic society” under
para.2 of Arts 8 to 11.

—_ it stated that its inquiries concerned not only the actions of the law
enforcement officers but also the planning of any law enforcement opera-
tion, to ascertain whether it was organised so as to “minimise, to the
greatest extent possible, recourse to lethal force”.

— it h&1d that the actions of the officers should be judged on the facts that they
Yonzstly believed, for good reasons, to exist.

T~ Court found that the soldiers themselves had not violated art.2 because, on
itie information given to them, they did have good reason for the beliefs that led
them to fire the shots. However, the majority of the Court added that the
immediate reaction of the soldiers, in shooting the three suspects dead, lacked
“the degree of caution in the use of firearms to be expected from law enforce-
ment personnel in a democratic society, even when dealing with dangerous
terrorist suspects.” The Court went on to hold however that the United Kingdom
government had violated art.2, through its failure to ensure that the operation was
planned so as to minimise the risk of death: the killings had not been shown to
be “absolutely necessary” for the “defence of any person from unlawful vio-
lence.”

Despite the narrow and controversial nature of the decision in the McCann case,
the essential tenets of the judgment have been re-stated and applied in a series of
subsequent cases, with only slight modulations. Some of the decisions have been
close on the facts—for example Andronicou and Constantinou v Cyprus,™ where
in view of the deployment of machine guns in a confined space the Court
regretted that so much fire power had been used, but narrowly concluded that the
use of lethal force could not be said to have exceeded what was absolutely
necessary for the purpose of defending the lives of the hostage (who was killed
in the operation) and of the army officers themselves. In Gul v Turkey™ the Court
emphasised the need for ‘strict proportionality’ in finding a violation of art.2. In
Bubbins v United Kingdom> the Court found no violation, in view of the fact that

53(1998) 25 EH.R.R. 491.
54(2002) 34 EH.R.R. 28.
35 (2005) 41 E.H.R.R. 458.
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the law enforcement officer who shot the victi i
) nt. ] victim honestly believed that his [
and his colleagues’ lives were in danger. We return to this judgment liellglxi -

The violation found in Makaratzis v Greece® was the failure of the ove

to put in place a legislative and administrative framework on the a %o ﬁimﬂm
of firearms by the police, leading to the ‘chaotic’ use of firearms an thE c -
J_i’myeva v Russia'f? the Court found a violation in the use of high-explosive gSﬂ- IIJD
in Chechnya, without the requisite degree of care for the livelz of ord(i)In :
v%llagers,‘ some of whom were unintentionally killed. In Juozaitie;ze and B]‘}cary
cius v Ltthu_aniasg the Court found that shooting at a fleeing car, killin Itul-
young men in the car, showed a lack of caution in the use of ﬁrealj“ms res%ltiwo
in the use of torge w'hilch was neither strictly proportionate (the alleged dan i
presented by their driving not having been established) nor absolutely necesferS
(bec:sigse lesser methods should have been tried). And in Giuliani and Ga o
Italy _the Grand Chamber held that neither the police officer who sh%tgwhv
marauding demonsirator nor the Ttalian authorities who organized the polici o
the demonstration had failed to provide the requisite level of protectfon TR

Many of these judgments turn on complex and contested factual circumstan
How_ever, they qo involve an assessment of the relevant domestic lawL ;?S-
relanﬁon to English law there remains some controversy. The Court in j';Jag -
cons;dere_d t]_le Gibraltar law of justifiable force, contained in art.2 of the (gibcmln
tar Constitution, which provides for a Killing to be justified on sltated rou dra';
the force was “reasonably justifiable”. The Court observed that “the C%)nv : tTR )
standard appears on its face to be stricter”, but it concluded that the diff:;;nllgrel
vxlfas nﬁout so great as to justify a finding of a violation of art.2 on this ground
alone.®® This raises the question whether the even less demanding rules
English law give adequate protection to art.2 rights. e

The Strasbpurg jurisprudence starts from the proposition that the right to lifsof
everyone (111_cluding suspected or actual offenders) should be protec%ed 59 Ta£ :
poss;ble. ThlS -emphasis on the right to life is not usually to be fou c; dls ‘[IilS
starting point in English criminal cases, where the focus is upon-wk ;‘the the
court has been left in reasonable doubt over the justifiabilityof 'thed kllli :
§1rmlarly, tEe term _“abso[utely necessary” is undoubtedly strouger ;han the tmg'
necessary” as 1t is understood in English law. There has bieﬁ conside f:lg]ln
co_ntro(v]ersy as to whether the English law of self-defence is Conventio oare
pliant,®" and that controversy has not been stifled by the enactment of s 76[1;)(:1'0:13

%6 (2005) 41 EH.R.R. 1092.

‘f; (2005) 41 EEH.R.R. 791.

"%(2008) 47 EXLR.R. 1194: cf. also Nachova v B ]

i e i I i . i

:z App.no. 23458/02, judgment of March 24, 201 Iu PR, Sl ceompmying text

G’l (1996) 21 EH.R.R. 97 at paras 154-155.
i 2C]0811_3ar(1:‘ Iéev:nck F., “Is English self-defence law incompatible with Article 2 of the ECHRY
= 113_11"21{1,11. th 47, and Ashvtrur[h, A., Principles of Criminal Law 6th edn (Oxford: OUP, 20{)9.)
Crim o 3’3]‘“ : ?u;_(ton R., ) The Human Rights Act and Substantive Criminal Law’, [2000]‘

-L.R. 331 and Smith J.C., “The Use of Force in Public or Private Defence and Article 2’ EZOOZJ

Crim.L.R. 958, For a tho h analysis, s : Al
Ch.10. rough analysis, see now Leverick F., Killing in Self-Defence (20006), esp.
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Criminal Justice and Tmmigration Act 2008.% At least three major issues warrant
further consideration.

First, the art.2 jurisprudence requires law enforcement officers to plan their
operations so as to minimise the risk to life. The requirement of proper planning
suggests that the ambit of criminal liability might be spread wider than the law
enforcement officers who actually caused the death: if it could be established that
there had been gross negligence on the part of senior officers which led to deaths,
a prosecution for manslaughter might have a realistic prospect of resulting in
conviction®®—the Human Rights Act would not be creating a criminal offence,**
but the Convention would be grounding the duty of the semior police officer
which might then be the basis for a manslaughter conviction. This line of
argument is strengthened by the decision in Osman v United Kingdom.®® More
generally, one implication of s.6 of the Human Rights Act 1998, requiring public
authorities to act in accordance with the Convention, is that senior law enforce-
ment officers should train their personnel and plan their operations so as to
preserve life to the maximum degree.

Second!¥; ihe Court has insisted, in McCann® and several subsequent judgments,
that the beliefs on which officers act when causing death should be based on
“a0ud reason.” This is an objective test which, in effect, places such a high value
on the right to life as to require law enforcement officers to make reasonable
attempts to ascertain the true facts before using or authorizing lethal force.%” In
that respect it appears to impose a more demanding standard than 8.76(4) of the
Criminal Justice and Immigration Act 2008, which states that a defendant should
be judged on the basis of a genuinely held mistaken belief (although the
reasonableness of a belief is relevant to determining whether it was genuinely
held). However, in the one judgment in which the Strasbourg Court had the
opportunity to examine the English law on self-defence and justifiable force, it
failed to deal with the issue convincingly. In Bubbins,*® where a man appeared
to be pointing a gun at police officers who were surrounding his flat, the Court
re-stated the McCann formulation, that the use of force may be justified under

art.2(2):

“where it is based on an honest belief which is perceived, for good reasons, to be valid
at the time but subsequently turns out to be mistaken. To hold otherwise would be to
impose an unrealistic burden on the State and its law-enforcement personnel in the
execution of their duty, perhaps to the detriment of their lives and the lives of oth-

ers.”%?

62 The J.C.H.R. took the view that the new law fails to comply with art.2: Joint Committee on
Human Rights, Legislative Scrutiny (15th report, session 2007-08), para.2.35; cf. the Government
response, ibid., Appendix 7.

@ of. the facts of the well-known tort case of Alcock v Chief Constable of South Yorkshire [1992]
1 A.C. 155, arising out of the Hillshorough football stadium disaster.

64 § 7(8) of the TIRA 1998, discussed at para.19-63 below.

&5 (2000) 29 E.H.R.R. 245. See also Oneryildiz v Turkey (2005) 41 EHRR. 20.

65 (1996) 21 EH.R.R. 97 at para.200.

87 See also Ramsahai v Netherlands (2006) 43 EH.R.R. 823, re-asserting the strictness of the
applicable test at [376-377] and [382].

6% See n.535 above.
9 (2005) 41 E.H.RR. 458, para.138, citing McCann (1996) 21 EH.R.R. 97, para.200.
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