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If shares are sold cum dividend, the whole of the dividend subsequently paid i
income of the purchaser, not the vendor. This is so even where the transfer has not yg
been registered, as the vendor holds the shares as trustee for the purchaser (4-130).

Foreign dividend income
Where a dividend derived from foreign sources is not exempt from tax in Australjy

a foreign income tax offset may be allowable (§21-670). The recipient is assessed on g
gross amount of the dividend (ie before deduction of any foreign tax).

A distribution that is declared to be conduit foreign income (21-100) is ng|
assessable under s 44 (TTAA97 s 802-15).

[FTR 920-273]
f4-105 Corporations law changes

The corporations law rule that dividends may only be paid out of profits of 1

company was replaced (from 28 June 2010) with a rule that a company must not payg.
dividend unless:

® the company’s assets (determined in accordance with accounting standards) exceg|
its liabilities (also determined in accordance with accounting  standards)
immediately before the dividend is declared and the excess is sufficient for the
payment of the dividend '

® the payment of the dividend is fair and reasonable to the company’s shareholders ag
a whole, and

® the payment of the dividend does not materially prejudice the company’s ability g
pay its creditors (Corporations Act 2001, s 254T).

It is specifically provided that, for the purposes of ITAA36 and ITAA97, a dividend

(as defined: 94-110) paid out of an amount other than profits is taken to be a divident
paid out of profits (TTAA36 s 44(1A)). However, the Commissioner takes the view thg
for the purposes of the Corporations Act and company accounting, dividends can only I <
paid from profits and not from ‘‘amounts other than profits’* and that Corporations Act§
254T imposes three specified additional prohibitions on the circumstances it “hich a
dividend can be paid (TR 2012/5). See also 14-620.

94-110 What is a dividend?

For tax purposes, the expression ““dividend”’ is defined (ITAAZ6 5 6(1)) to include
any distribution made by a company to its shareholders whethierin money or other
property (including shares in that or another company) and any amount credited by a
company to its shareholders as such. The term also includes any distribution by way of
redemption or cancellation of a redeemable preference share, but only to the extent thal
the value of the distribution exceeds the amount paid-up on the share (para (e) of the
definition of ““dividend™”).

P Example

Where the amount paid-up on a redesmable preference share is $10 and a company redeems the share
for 815, the amount taken to be a dividend is $5.

Certain payments by private companies to associated persons may be deemed to be
dividends under ITAA36 Pt 111 Div 7A (]4-200) or s 109 (T4-220).

Return of capital

A distribution of capital is generally only a dividend to the extent that it exceeds the
amount debited to the share capital account (para (d) of the definition of ‘*dividend’’; ID
2004/652). However, where a company raises share capital from certain shareholders and
makes a tax-preferred capital distribution to other shareholders, the distribution will be
treated as a dividend (s 6(4)). Capital benefits paid under a dividend substitution scheme

_

4-105

\a¥

DIVIDENDS @ Dividends 1

o . qA is distributed
-cated as dividends (ITAA36 s 45B: 14-682). Whefe property is distri
oy a]soeﬁglg:f the assessable dividend component of the distribution will g_eneral]y be
IL;’ anilo]i;y value’ of the property, reduced by the amount debited to a share capital account
e

of the distributing company (TR 2003/8).

Additional measures apply to prevent the distribution of profits to shareholders as
preferentially taxed capital rather than as dividends (§4-682).

[FTR 92-653] ,

4-120 When is a dividend paid?

«epgid’’ in relation to a dividend or a non-share dividend includes “c1'e(liited” or
“distributed’’ (ITAA36 s 6(1)). The declaration of a dividend creates a deb‘_[ owing to the
Sha;eholders and the payment, crediting or distribution of the dividend discharges that

debt.

The declaration of an interim dividend by directors empowered under the company’s
articles of association to pay a dividend does not create a d_ebt owing by the company to
its shareholders. Consequently, the declaration of an interim d1v1_ct¢nc_1 may be re_voked
before payment beeduse it is subject to the will of the directors until it is paid, credited or
distributed (Brociion Co-operative Society).

The pocting of a dividend cheque is equivalent to payment anfj‘t_hc—‘: dividend would
be taxablz 1o the year the cheque was posted by the company, even if it is not received or
not bariked until a later income year.

A dividend is “‘credited”, so as to have been paid, provided a dividend hag been
Jeclared, profits are appropriated to its payment and the shareholder’s account with the
~ompany is credited in such a way that it may be drawn on as and when.tl}e shareholder
desires. But mere book entries are not always sufficient. Offsetting the dividends against
a debt owed to the company by a sharcholder is payment, but crediting to a general
““dividends payable account™ is not crediting in the relevant sense. Where fully paid
bonus shares are issued, a dividend need not be formally declared and the relevant
amount is credited when the shares are issued, not when a book entry is made (IT 2603).

Dividends declared on shares owned by a deceased estate, but not paid over until
after the production of probate, are not assessable until actually paid over.

A shareholder who, wishing to leave the amount of dividends on deposit with the
company, tacitly or expressly authorises the company to retain the amounts payable as
dividends remains assessable on the amount of the dividends.

[FTR 93-380, §20-310]

14-130 Dividends indirectly derived

Dividend income derived indirectly through a trust estate, trustee or nominee is not
caught by TTAA36 s 44 because that section applies only to dividepds derived by a
shareholder, ic a person who is entered in the company’s register of members as the
holder of shares in it.

However, the beneficial owner of shares registered in the name of a nominee or
frustee, or a beneficiary presently entitled to a share of trust income that consists directly
or indirectly of dividends, would be assessable on such income either under ITAA97 s
6-5 or TTAA36 s 97 or, in the case of an infant beneficiary, the trustee might be
assessable under ITAA36 s 98. The taxation of trust income is considered in Chapter 6;
for the imputation provisions relating to trustees and beneficiaries, see 4-860.

-130
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Dividend income thus indirectly derived by a person (companies, partnerships, ete
as well as individuals) is deemed to be ““income attributable to a dividend’’ (ITAA36 g
6B). The provision also applies to a “‘non-share dividend”’ (§23-125). A foreign incomg
tax offset may be available where an Australian resident taxpayer derives foreign incomg
attributable to dividends (§21-670).

[FITR §18-200; FTR 913-001, 50-600]
94-140 Profits and their source

Dividends paid to Australian resident shareholders out of any “‘profits’’ of the
company are assessable under ITAA36 s 44. The profits need not be revenue profits o
assessable profits; they may be capital profits or exempt profits, Indeed, any increase i
the company’s assets, including an increase resulting from a gift, is a profit (Slater
Holdings (No 2)). In certain circumstances dividends may be deemed to have been paid
out of profits (14-105, 74-110, §4-300).

Conceptually, dividends are paid out of after-tax profits, ie the dividends are nof
deductible in arriving at either accounting income or taxable income. There is ag
exception in the case of co-operative companies. Co-operatives have a choice — they can
pay deductible (pre-tax) distributions, which are unfrankable, or they can make non-
deductible (post-tax) distributions, which are frankable (q3-430).

It has been suggested that, to come within s 44(1), the distribution must be madg
wholly out of profits and that it is not enough that there is a distribution of a mass of
assets that contains profits (Slater Holdings (No 2)).

The assessability of dividends received by a shareholder is generally determined by
whether the dividend was paid out of profits, irrespective of the Australian or foreign
source of those profits. (The conduit foreign income regime (f4-190, 921-100) is an
exception to this general rule.)

A June 2000 distribution of shares in a foreign resident demerged: entity was ap
assessable dividend paid wholly out of profits despite the market value of the shares
being nearly seven times the amount debited to the parent company’s retained earnings
relation to the distribution (Condell).

A foreign resident who indirectly receives dividend income through ‘&' trust or
nominee (Y4-130), and not as a shareholder, will be assessable only if the source of the
dividend income is in Australia.

[FTRA29:275 — 920-395]
94-160 Demerger dividends |

Tax relief is available for demergers, ie the restructuring of corporate or trust entities’ |
or groups (other than discretionary trusts and superannuation funds) by splitting them info
two or more entities or groups. The relief applies to spin-offs that happen on or after |
July 2002, where underlying ownership is maintained and the demerging entity divests at
least 80% of its ownership interests in the demerged entity. The two main elements of
this relief are CGT relief (§12-328) and tax relief on otherwise assessable dividends
(discussed below). Actual examples of the application of demerger relief are discussed in
a number of class rulings.

Central to the demerger dividend relief provisions are the concepts of ‘‘demerger
dividend” and *‘demerger allocation””. A demerger dividend is that part of a demerger
allocation that is assessable as a dividend under ITAA36 s 44( 1), or would be so
assessable but for s 44(3) and (4). A demerger dividend is unfrankable (f4-620). A
demerger allocation is the total market value of the new interests in the demerged entity
that each new owner of the head entity acquires under the demerger. Depending on how
the demerger is effected, the demerger allocation may consist of an otherwise assessable
dividend component, a return of capital or a combination of capital and profit.

4-140
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Demerger relief applies to a demerger dividend if:

at least f CGT assets owned by the
ust after the demerger at least 50% (by market value) o ) )
y {dtstIged entity or its demerger subsidiaries is used in the carrying on of a business

by those entities, and
e the head entity does not elect (for all shareholders) that the relief not apply.

merger relief applies, a demerger dividend is taken not to be paid out of

roﬁt\zl:rir:leisd son-af.:’ssessable nolzl-exempt income (s 4_4(2) to (6): 10-890). A withholding

. exemption is provided for the assessable dividend component of the demerger

fiaiffidend received by foreign resident shareholders (ITAA36 s 128B(3D)). The ITAA36

Pt III Div 7A deemed dividend provisions (4-200) do not apply to deem demerger
dividends of a private company to have been paid out of profits (ITAA36 s 109RA).

Integrity rules limit the relief where there is a scheme that has a purpose of obtaining
the non-assessable dividend (ITAA36 s 45B; 45BA: T4-682).

[FTR 920-400]

14-180 Dividends from listed investment companies

Eligible sharenclders in listed investment companies (LICs) are entitled to an
equivalent of a €737 discount on gains rcz_tlisgd a_fter 30 June 2001 by_LTCs on assets held
for more than ‘17 months (§11-038). Distribution statements prolnded by .LICS must
separately ilertify dividends sourced from such “LIC capital gains™. Australian resident
individus.s. non-superannuation trusts and pa.rt_nershlps are enpt}ed to a deductl_on equal
to 50% f the LIC capital gain amount. A foreign remdeq_t individual is also ;ntl_tl(_id to,a
50% deduction where the relevant dividend is received through the individual’s
repnanent establishment in Australia. Resident life insurance companies (where the
shares are complying superannuation assets) and complying superannuation entities are
entitled to a 331/3% deduction, The benefit does not pass through a series of trusts or
partnerships (ITAA97 s 115-280). Franking credits are available if the dividend is
franked. An in-depth discussion of the rules and issues relating to LIC capital gains is
provided in TR 2005/23.

A “‘listed investment company’’ is an Australian resident company listed on the
ASX or other approved stock exchange, at least 90% of whose CGT assets consist of
“‘permitted investments”, being a wide range of investment and financial assets and
goodwill. Direct or indirect ownership of more than 10% of another company (other than
an LIC) or trust is not a permitted investment. A 100% subs_;lchary of an LIC tI_lat meets e})l]
the criteria except listing is also an LIC. A temporary failure to comply w1t!:: the 90%
requirement is not fatal if it is caused by circumstances outside the LIC’s conirol
(ITAA97 s 115-290).

[FITR §154-192 — §154-197]

4-190 Conduit foreign income

In general terms, conduit foreign income is foreign income that is (ultimately)
received by a foreign resident through one or more interposed Australian corporate tax
entities. Special rules allow conduit foreign income to flow through Australian corporate
tax entities to foreign shareholders without being taxed in Australia l(seg ﬂ2_1-100 fc_)r
details). Australian corporate tax entities that receive an unfranked d1st111_)ut10n t}_lat is
declared to be conduit foreign income will not pay Australian tax on that income if the
conduit foreign income is on-paid to sharcholders (net of related expenses) W_lthlr_l a
certain period. In such a case, the conduit foreign income in the unfranked distribution
will be treated as non-assessable, non-exempt income of the Australian corporate tax
entity. Conduit foreign income is exempt from dividend withholding tax when it is on-
paid to a foreign shareholder as an unfranked distribution (]22-010).

4-190
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Deemed Dividends: Div 7A

94-200 Payments and loans by private companies to associated entities (Div 7A)

Under ITAA36 Pt LI Div 7A (s 109B to 109ZE), amounts paid, lent or forgiven by
private company fo certain associated entities (including individuals) are treated g
dividends, unless they come within specified exclusions. As originally enacted, Div 74
generally applied to amounts paid, lent or forgiven on or after 4 December 1997, Ii
applies to non-share equity interests and non-share dividends (123-125) in the same w;
that it applies to shares and dividends (s 109BA). From 1 July 2009, a closely helg
corporate limited partnership has been treated as a private company for the purposes of
Div 7A. For what constitutes a payment, loan or debt forgiveness for this purpose, geq
14-205, 4-210 and 94-220, respectively.

There may also be a potential deemed dividend under Div 7A in some circumstancey
where a private company is a presently entitled beneficiary of a trust and the trust makeg
a payment or loan to, or forgives a debt owing by, a shareholder {or an associate of i
shareholder) of the private company (]4-246).

Putting to one side the situation where a private company is an unpaid presently
entitled beneficiary of a discretionary trust, the provisions of Div 7A apply where the
recipient of the payment, loan or forgiven amount is: (a) a shareholder; (b) an associate of
a shareholder; or (c) a former shareholder or former associate where a reasonable person
would conclude that the amount is paid, lent or forgiven because of that former status,
For these purposes, “‘associate’’ has the meaning provided in ITAA36 s 318, which
covers a broad range of entities that are associates of natural persons, companies,

partnerships and trustees. For example, a discretionary object of a discretionary trust and

the trustee are associates under the definition.

In the case of a former shareholder or former associate, ‘“because’” in the expression
“‘because the entity has been such a shareholder or associate at some time’’ means by
reason that. The reason must be a real and substantial reason for the payment, loan o'

debt forgiveness concerned, even if it is not the main or only reason for the transa:tion
(TD 2008/14),

A Div 7A deemed dividend is generally taken to be paid at the end of the income
year of the private company in which the amount is paid, lent or forgiven. Ei-ceptions are
an “‘amalgamated loan™’ (s 109E) (Y4-240) and a loan made in the course.of\the winding:
up of a company, which is only deemed to be paid at the end of the “ollowing year if it
has not been repaid by then (s 109D(1A)). To ensure that it is assessabla in the associated
entity’s hands as a dividend (Y4-100), a Div 7A dividend is also taken to have been paid
out of the company’s profits, and to have been paid to the entity in the capacity of a
shareholder, whether or not the entity actually was a shareholder (s 109Z).

Where the total of all Div 7A dividends paid by the private company for the year

exceeds the company’s ““distributable surplus™ for the year, the amount of each Div 7A
dividend is proportionally reduced (f4-249).

A sharcholder, former shareholder or associate who would otherwise have a two-
year period of review (Y25-310) will have a four-year period of review for the purposes
of Div 7A if the company has a four-year period of review (f125-320).

A Div 7A dividend is not subject to either dividend withholding tax or PAYG
withholding (s 109ZA).

Franking a deemed dividend

A deemed dividend is assessable and is generally unfrankable (f4-620). However, a
Div 7A deemed dividend may be franked if it is taken to be paid because of a family law
obligation. The recipient of the dividend need not be a shareholder (ITAA36 s 109RC).

4-200
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h Commissioner also has a discretion to allow franking in certain circumstances
e ’ :
g ommissioner’s discretions below).

(see
Interaction with FBT | . |
or a debt forgiveness that gives rise to a deemed Div 7A d1v1dend_ is not

o loaI}TBT' Also, effective 1 April 2007, a loan that is not a deemed dividend

subject tﬂf a Div 7A complying written loan agreement is not a fringe benefit (35-070; s

because 00n the other hand, a payment that would othgrmse i_‘a]] within the FBT

1092'1];)0}15- is subject to FBT and is excluded from the operation of v TA.

prov. .

Commissioner’s discretions

issi can either disregard a deemed dividend that arises under Div 7A
e Coﬂzségﬁéany to frank a d%emed dividend to a shareholder that it has been
to aE; where the failure to satisfy the requirements of Div 7A resulted from an
= ?staf(e or inadvertent omission by the recipient, the private company or any other
hﬁgs}?tv:rgose conduct contributed to the deemed dividend arising ITAA36 s 109RB).
e

or allow a

The Commissioner has issuedla fuling_, whic_:h considers the qircumstances 1’1;1 W1}11(}:1h
the honest mistake/inadvertent omission discretion can be exercised (TR _2010_ 8). The
ling states that a mistake in this context is an incorrect view or opinion or
11]'mgc:lerstancil'mg abioul how Div 7A operates; about facts that are _reiavant to its
rmsul}t_(m‘ or abolt uther matters that affect its operation. Such a mlstake‘]must be
operatll made. A omission is a failure to take action that is relevant to, or affects, the
honre:tign of v 7A. Such an omission must be inadvertent. A practice statement has
gg:n issued to provide guidance on the administration of TR 2010/8 (PS Lﬁl201 1/29). In
Case &2012, the AAT exercised the honest mi_stakchnadvertent omission 1s1.;:re%qn 11; ﬁ
taxpaver’s favour where loan agreements did not fully comply with the Div

e T rements.

The Commissioner is also given a discretion to extend the period during which a
loan recipient may pay the minimum yearly repayment on an amalgamated lct))an, wc{l;clre
the recipient is unable to make the minimum repayment due to circumstances beyond the
recipient’s control (ITAA36 s 109RD).

Proposed amendments

Amendments to improve the operation and administration of the Div 7A rules were
announced in the context of the 2016/17 Budget to take effect from I July 2018. The
amendments are to include:

® 3 self-correction mechanism for inadvertent breaches of Div 7A
® safe-harbour rules
® simplified Div 7A loan arrangements, and

® technical adjustments to improve the operation of Div 7A.
[FTR q36-105]

94-205 Division 7A: payments

[4

For the purposes of the Div 7A deemed dividend rules, a ‘payrr.lcr{t” to an entity
means: (a) a payment to the entity, on the entity’s behalf or for the e_ntJ,ty s benefit; (b) a
credit of an amount to the entity, on the entity’s behalf or for the entity’s benefit; and (c)
a transfer of property to the entity (the amount of the payment will be deemed to be the
arm’s length value of the property less any consideration given by the entity) (s 109C(3)).
Payments, and amounts credited, can be apportioned where they are made, or credited,
for more than one purpose.

4-205
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A direction by a private company to a debtor to pay the debt to a shareholder igy
payment by the company (Rozman). The release by a private company of all or part ofg
unpaid present entitlement that is not effectively converted to a loan constitutes g
payment for the purposes of Div 7A (see (b) above) (TD 2015/20).

An amount that comes within the definition of a loan (§4-210) is expressly exclude
from the definition of a payment (s 109C(3A)). A payment or transfer of property mag
by a private company because of a maintenance order of the Family Court can bey
payment for Div 7A purposes (ID 2004/461; [D 2004/462); however it can now ly
franked, whether the recipient is or is not a shareholder (s 109RC). The ATO takes
view that the creation of an interest in an asset (eg a leaschold interest in land) is g
transfer of property and, hence, a payment.

A private company cannot be taken to have paid a dividend to another company
pursuant to s 109C or 109D where the other company is the target entity under g
interposed entity arrangement (TD 2001/2).

As noted below a payment may be converted to a loan for the purposes of Div 7A,
Provision of asset for use

The concept of a payment to an entity for the purposes of Div 7A was extende]
(with effect from 1 July 2009) to include the provision of an asset for use by the entify
(eg a licence to use a boat, car or holiday home) (s 109CA(1)). The amount of the
payment is what would have been paid for the provision of the asset on an arm’s leng{i
basis less any consideration in fact given. This extension to what constitutes a payme}nl
does not apply if there would otherwise be a payment (eg on the Commissioner’s vie_-,!
where there is a lease of real property) (s 109CA(9)).

There are the following exceptions to this deemed payment rule: minor benefits; al
otherwise deductible exclusion; business residences in some circumstances; certain mam
residences and company title flats and home units (s 109CA(4) to (8)). The ma il
residence exception only applies to a dwelling acquired by a company before 1 July- .00,
and only if a continuity of ownership test is met by the company on and from 1 suly
2009,

A payment is taken to be made by virtue of the provision of an asset.ior use by d
entity rule when the entity first (a) uses the asset with the permissionof ite provider, dl
(b) has a right to use the asset (whether alone or together with other entities) when the
provider does not have a right, either to use the asset or to provide the asset for use bf%
another entity. If the use or right continues into another incorciyear there will bed
separate payment made at the start of that income year (s 10T A2), (3)).

For exclusions from the Div 7A payment rules, see 4-225.
JFTR §56-120 — 956-1283

94-210 Division 7A: loans

For the purposes of the Div 7A deemed dividend rules, a “loan’’ includes: (a) aJIJ
advance of money; (b) a provision of credit or any other form of financi

accommodation; (¢) a payment of an amount for another entity if there is an obligation 0
repay the amount; and (d) a transaction that is in substance a loan (s 109D(3)). A loan
taken to be made at the time the loan is made or anything happens which is within i
definition of loan (s 109D(4)). Where a loan made before 4 December 1997 is varied of
or after that day by extending the term of the loan or increasing its amount, a new loan o
the varied terms is deemed to be made at the time of the variation (s 109D(5)).

A payment that is made by a private compary and is converted to a loan before th
end of the company’s lodgment day for the income year in which the payment is mad
will be treated as a loan made at the time of the payment (ITAA36 s 109D(4A)). This wil
enable the recipient to repay the loan or to enter into a complying loan agreement befolt
the company’s lodgment day to avoid triggering a deemed dividend. Note that s 109D(!

4-210
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d 109N(1) require the repayment to be made, or the agreement to be entered into,
?nﬁ)re the lodgment day (not by the end of the lodgment day). This means that the only
?fudent course would be to convert a payment to a loan at least one day before the

lodgment day.

For the operation of the definition of loan where a private company is an unpaid
presently entitled beneficiary of a trust, see f4-215.

For exclusions from the Div 7A loan rules, see 4-225. The exclusion that applies
where a complying Div 7A loan agreement is put in place is discussed at 94-230.

JFTR §56-130 — 156-135]

€4-215 Loan issues: private company presently entitled to income
I

Where a private company is presently entitled to income of a trust estate there will
be cases where there is in fact a loan back by the private company to the trust (so that the
present entitlement is extinguished). This includes an express or implied agreement for
the loan back and could be the case where the trustee, acting pursuant to a term of the
trust deed, applies the trust funds for the benefit of the private company beneficiary by
crediting a loan acceunt in the company’s name and assuming a corresponding obligation
to repay the amesnt (TR 2010/3).

Where 2 private company’s present entitlement is not extinguished, the
Commissioner now takes the view that where the private company and the trust are in the
sarae ‘amiily group and there is knowledge that funds representing the unpaid present
eratssment are being used for trust purposcs, rather than for the private company’s sole
v mefit without any benefit from use accruing to the trust, the non-calling for payment of
the unpaid present entitlement amounts to the provision of financial accommodation and,
hence, the making of a Div 7A loan. Also, in these kinds of cases the overall transaction
between the private company beneficiary and the trustee includes the beneficiary’s
authorisation (or acquiescence with knowledge) that funds representing the unpaid
present entitlement can be used for the benefit of the trust and effects, in substance, a loan
of money to the trust (TR 2010/3).

There will, however, not be a Div 7A provision of financial accommodation loan if
the present entitlement is held on a sub-trust and the use of the funds in the main trust is
on terms that entitle the private company to the sole benefit of any income generated by
use of the funds. Note that where all unpaid present entitlements (UPEs) in a fixed trust,
were mixed with the trust fund and employed by the trustee to benefit all unit holders (by
retiring trust debt) in the exact same proportion as each UPE bore to the total of all UPEs,
a provision of financial accommodation loan by a corporate unitholder did not arise for
the purpose of Div 7A; the unit holders had not provided and were not providing any
pecuniary aid or favour to the trustee or any other taxpayer but were, instead, collectively
agreeing that the funds be used for their sole benefit (ID 2012/74).

These views on the operation of the provision of financial accommodation and in-
substance loan limbs of the Div 7A definition of loan were a departure from the position
previously taken by the Commissioner in public documents and only apply to unpaid
present entitlements that arise on or after 16 Decermber 2009 (the date of issue of TR
2010/3 in draft form).

A practice statement which provides guidance on the administration of TR 2010/3
(including where there will be a relevant sub-trust arrangement) has been issued (PS LA
20l0/_’4). Further, in June 2011 the Commissioner issued a fact sheet which addresses
certain supplementary issues that arise out of TR 2010/3 and PS LA 2010/4.

For present entitlements that arise in the 2010/11 or a later income year the sub-trust
must be in place by the lodgment day of the main trust for the particular income year.
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94-230 Loan with minimum rate and maximum term

A loan by a private company is not taken to be a Div 7A dividend in the Income yey
if, before the company’s lodgment day for that year (s 109N):

® the agreement under which the loan is made is in writing

® the interest rate payable on the loan for years of income after the year in which the
loan is made equals or exceeds the benchmark interest rate, ie the “‘Indicaty
Lending Rates/Housing loans/Variable/Banks/Standard’’ rate last published by
Reserve Bank of Australia before the start of the company’s income year, and

® the [oan term does not exceed the specified ““maximum term’”.
The elements of the agreement that need to be in writing for these purposes are:
the names of the parties

the terms of the loan, ie the amount of the loan, the date that the loan amount it

drawn, the requirement to repay the loan amount, the peried of the loan and fly
interest rate payable 1

® that the parties have agreed to the terms

the date of the agreement, eg the date it was signed or executed.

These essential elements may be contained in a formal written loan agreement op,
for example, in an exchange of letters, emails, faxes or other means of communication, i
they are dated, and provide written evidence of the terms of the loan agreement and the
patties’ acceptance of those terms (TD 2008/8). A number of examples are provided iy
the determination. A loan agreement cannot be a unilateral document (Case 4/2009).

When a loan agreement is being prepared after the end of the income year in which
the loan was made but before the lodgment day, it is important that the agreement jg
drafted on the basis that there is not a new loan (to repay the original loan) but that the
agreement provides the terms of the loan in fact made during the income year (I
2012/60).

Lodgment day

The lodgment day of a company for an income year is the earlier of the actual
lodgment date and the lodgment due date of the company’s return for the income yeari
which the loan is made (s 109D(1AA)).

For the Commissioner’s view on what the lodgment day is for aprivate company
that is a subsidiary member of a consolidated group, see TD 2015/18.

Benchmark interest rates

The benchmark rates are available from the Reserve Bank website al
www.rba.gov.au (TD 2001/18). For private companies with an income year ending on 3
June, the benchmark interest rate is 5.45% for 2015/16 (TD 2015/15) and 5.40% for
2016/17 (TD 2016/11). Companies with substituted accounting periods should refer fo
the instructions in TD 2001/18&.

Maximum term

The maximum term is 25 years if the loan is fully secured by a registered mortgage
over real property and the marlet value of the property at the time the loan is made is al
least 110% of the loan amount. In any other case the maximum term is seven years.

P Example

In 2014/15 Private Co makes an unsecured loan of $50,000 to its majority sharcholder, Henry. The loan
is covered by a signed and dated agreement which is entered into before Private Co’s lodgment day for
2014/15 and states that the loan is for a term of five years with interest calculated at the benchmark
interest rate applicable to the relevant year.

As the requirements for documentation, minimum interest rate and maximum term have been fulfilled:
the loan will not be treated as a deemed dividend in 2014/15.
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ill for an loan (see below) for 2014/15. If Henry fails
, loan will form all or part of an amalgamated _ J L E
Howclxcsrt!h??ninhnum yearly repayment for the amalgamated loan in 2015/16 or a later year, a deemed
to ma

dividend will arise in that year (see J4-240).

Where a loan made during an income year is the subject of a written agreement that
:lwith the above conditions the loan will be or form part of what is called an

complie which is dealt with in subsequent income years under the rules

amalgamated loan
described at 74-240.

[FIR 756-275 - 956-277]

§4-235 Repayments and refinancing a private company loan

isi ich is desi i i f the Div 7A

is a provision which is designed to prevent circumvention o
T]’EI]:!]: iiquilsements by a repayment and a subsequent reborrowing (ITAA36 s
li%pga?{/(z))_ This provision was strengthened (from 1 July 2009) to cover the case of a new

horrowing followed by a repayment.

i ompany loan can be refinanced without triggering a deemed dividend

undef\ I"IEXVA‘?E sc 10§R(g), provided the refinancing takes place because the loan becomgs
hordinated to another loan from another entity (eg a bank). The subordination must be
lS)t:: ond the control of the shareholder/associate to whom the loan was made, and the
pri{fate company and. the borrower must deal at arm’s length with the other entity (s

L09R(5))-
p Exempie

Saran 1ac a shareholder loan from Private Co as well as a loan from her bank, She is mai:ngb l}]lle
requited Div 7A tepayments on the company loan, but defaults on t_he bank loan. As a rcsuIt_, t i ah<
o uires the company loan to be subordinated to the bank loan. This means that Sarah mlust mLaJ u:] l_g
rccjui.red repayments on the bank loan before any repayments can be made on the company (;)an.d 1\1 eg Z
109R(5), Sarah could refinance the company loan to, for example, extend the term and reduce th
minimum yearly repayments.

An unsecured loan (maximum term seven years) can be converted to a loan secured
by a mortgage over real property with a longer maximum term. The maximum term of
the new loan is 25 years, less the period of time that the old loan has already been in
place (TTAA36 s 109N(3A), (3B); 109R(6)). )

A loan secured by a mortgage over real property can be refinanced with an
unsecured loan. The maximum term of the new loan will be seven years, reduced to the
extent, if any, that the old loan was already in place for more than 18 years (ITAA36 s
109N(3C), (3D); 109R(7)).

If a private company has guaranteed a loan from a third party (eg a bank) to a
shareholder/associate and the company becomes liable to make a payment to the lender, a
deemed dividend will not arise under ITAA36 s 109UA if the shareholder/associate
enters into a Div 7A compliant loan agreement with the company for the amount paid by
the company (ITAA36 s 109UA(5)).

[FTR §56-300]

74-240 Amalgamated loans

Where a private company makes one or more loans to an entity dlfl']l’lg an income
year, each of which: (a) has the same maximum term; (b) would, apart from s 109N, lze
freated as a Div 7A dividend in that year; and (¢) is not fully repaid before the company’s
lodgment day for that year (s 109E(3)), the loans are brought together at the end of the
year to form a single ‘*amalgamated loan’’. The amalgamated loan is taken to have been
made in the income year in which the loan(s) were in fact made (TD 2012/61‘). This
means that there can be up to two amalgamated loans for each year, comprised of
constituent loans that meet the criteria mentioned above for: (a) a maximum term of
seven years; or (b) a maximum term of 25 years.

94-240
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For the income year in which a constituent loan or loans are made, the amalgamgg

loan will be the amount of the constituent loan(s) not repaid before the compangs

lodgment day for the income year. However, all repayments during the income year;
which that lodgment day occurs counts towards the minimum repayment for that incopg
year whether the repayment occurs before or on or after the lodgment day (ID 2010/8 k
It is not a requirement that any repayment of a loan be made before the lodgment dayg¢
the company for the income year in which the loan is made (1D 2010/206).

An amalgamated loan is not treated as a Div 7A dividend in the year in which (j
amalgamation occurs (s 109P), but will give rise to a deemed dividend in a subsequey.
income year unless the repayments in relation to the loan during that subsequent ygy
equal or exceed the minimum repayments specified by the formula in s 109K
Temporary loan repayments are generally disregarded (s 109R: 94-235).

P Example 1

A private company makes two unsecured loans to @ shareholder on 1 July 2015, Each loan is mgj
under a written agreement, which specifies that the rate of interest payable for all future years of incoy

must equal or exceed that required by s 109N(1 )(b). The term of one loan is five vears; the other is fy,

years. For the year ended 30 June 2016, as all the requirements of s 109N are met, the loans are g
treated as dividends under Div 7A. They are treated as an amalgamated loan.

If the amount of the amalgamated loan is $100,000, the minimum yearly repayment of the amalgamaty

loan for the 2016/17 year of income is calculated as follews (s 109E(6)):

amaount of the loan not repaid by the end of the current year’s benchmark
previous year of income interest rate
1 remaining term
I - 1 + current year’s
benchmark inferest rate
\
= _$100,000 x 0.0540 I
I=[1+(1+0.0540)]
= $23,354 (rounded up)
The “‘remaining term’’ is the difference between: (a) the number of years in the termi o1 the longes)

constituent loan within the amalgamated loan: and (b) the number of years betwsc' the end of Iﬂg
compaiy’s income year in which the loan was made and the end of the inceme jear preceding fi
income year for which the minimum yearly repayment is being worked out; rouaded to the next higha
whole number if the difference is not already a whole number (s 109E(6)).

If repayments made in the 2016/17 year of income equal or exceed the wainimum yearly repayment, o
amount is taken to be a dividend for the purposes of s 109E(1).

Amount of loan unpaid at end of previous year

Working out the “‘amount of the loan not repaid by the end of the previous year ol
income” for the purposes of the above formula sounds deceptively simple, but has
proven to be controversial. It requires that the total repayments made for the year be
allocated between principal and interest, so that each year the principal repayment for the
current year can be deducted from the unpaid balance of the loan at the end of it
previous year. Fortunately, s 109E(7) provides for interest to be calculated for this
purpose at the benchmark interest rate (even if some of the constituent loans specify somé
higher rate). Nonetheless, issues such as simple versus compound interest and dailf
balances remain. An example in the ATO’s Division 7A — answers to frequently asket
questions document provides a methodology for working out the relevant amount.

P> Example 2: Unpaid loan balance

A private company lent a shareholder 540,000 on 30 June 2016 under a written
satisfies the requirements of s 109N. This was the only loan the company made to this particulit
shareholder in the 2015/16 year. During 2016/17, the shareholder made two repayments on the loan ol
$10.000 each after the company’s lodgment day for the 2015/16 income year. The first payment was

made on | January 2017 and the second was made on 30 June 2017. The benchmark interest rate
5.40% for the 2016/17 year.

loan agreement thil
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Cnlculat_ions:lwlated annually in arrears by reference to the daily balance throughout the year as follows:
[nterest is €8

Credit Loan balance
$ $
) 40,000.00
e - 10,000.00 30,000.00
e U”'ZUW = 10400(}.00 20,000.00
e i + 1,2)07.50 21.097.50

! 6/17 (see below) )
8 = (interest payable on $40,000 from 1/7/16 to
st pyblc 31/12/16) + (interest payable on $30,000 from 1/1/17
t0 29/6/17) + (interest payable on $20,000 for

30/6/17)

= (5.40% x 540,000 x 184/365) + (5.40% x $30,000 %
180/365) + (5.40% x $20,000 x 1/365)

= $1,088.88 + $816.66 + 52.96
= $1.908.50

i i is taken to have been applied against
r ments made during the income year, 51,90750 is 2 be led ag;
Oft.he 52(){[;?301?;33‘]1‘1 $18,092.50 is t;ken to have been applied against the lozfn Pnnmpal,_Thls legx es
Sthze] lgt(;:;?o a5 the amount of the loan not repaid by the end of the income year. This figure is used in

vorking out the pilainum yearly repayment for the 2017/18 income year.
W -3 s
| working out the 1

Consequeices of not making minimum repayment

wencing with the year in which 1 July 2006 occurs, if the actual repayments 01:1
an ng;‘frg:mertlti?gloan are Kess than the minimum repayment for a partlcuéaé lyeag)a
dced dividend will arise equal to the amount of the shortfall (ITAA36 s 10 (1), '(f )d
p;:r.,riousiy, where the repayments for a particular year were less than the }slpecn t1e
.ni'njmum repayments and the loan was not repaid at the end of that yet:;lr, { % en EJ}K
outstanding balance on the amalgamated loan was generally taken t(z1 e adi];{dend
dividend paid at the end of that year. A shortfall amount that is treate asﬂa fv s
under ITAA36 s 109E will not be taxed again as a d1v1depd if it is subsequently torgéve
(s 109G). Note that the capital component of a shortfall in a repayment does not re }L]l((::g
the amount of the loan not repaid by the end of the previous year .Of income W(ID
applying the above minimum repayment formula in a subsequent income year
2013/36).

p Example 3

Private Co makes a loan of $60,000 to its shareholder, Joshua. The minimum r_cpaymem for the ylear
after the loan is made is $12,000, comprised of 38,000 principal z_md _$4,0[10 interest. 'Jqshua mal (T;
repayments of only $10,000 during the year. Under the former legislation, a dccmed _leidend wou d
arise equal to the outstanding balance of the loan, ie $54,000. Under the current legislation, the deeme
dividend will be only $2,000 (ie $12,000 — $10,000).

If Private Co then decides to forgive the outstanding loan ba}ance of $54,000, the deemed dividend that
arises under s LO9F (as affected by s 109G) will be $52,000 (ie $54,000 — $2,000).

[FTR 56-140 — 156-143]

14-243 Tracing rules

Special tracing rules apply where it is reasonable to conclude that there is an
arrangement under which one or more entities have been interposed between the private
company and the associated entity (s 109S to 109XC).

Payments and loans through interposed entities

Under Subdiv E (TTAA36 s 109S to 109X), a private company may be taken to pag
a dividend to an associated entity if an entity interposed bet_ween the private company a?lh
the target entity malkes a payment or loan to the target entity under an arrangement wi
the private company. The rules may also operate where, for example, a private Cf)l’ﬂp%ﬁ}f
guarantees a loan made by an interposed entity (eg a bank) to an associated entity. The
Commissioner has issued a determination which sets out the factors he takes into account

q4-243
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in determining the amount of a deemed payment or loan to a target entity (TD 2011/

The interaction of the Div 7A exclusion rules where there is an interposed entity
considered in TD 2012/12.

A Div 7A compliant loan agrecment between a sharcholder/associate and al
interposed entity can be treated as being in respect of a notional loan from the Priva
company, and repayments against the actual loan will be able to be taken as repaymepy
of the notional loan from the private company, so that a loan from an interposed entity

treated no more strictly than a loan directly from the private company (ITAA3g,
LO9W(3); 109X (2) to (4)).

[FTR §56-350 — 956-3938
4-246 Unpaid present entitlements

Under Subdiv EA (ITAA36 s 109XA to 109XD), a loan (74-210), payment 0
forgiven debt is subject to the deemed dividend rules of Div 7A where:

® the trustee of a trust distributes funds to a private company’s non-corporag

shareholder (or shareholder’s non-corporate associate) as a loan, payment g
forgiven debt

in the case of a payment, the payment is a discharge or reduction of a presey
entitlement of the shareholder or associate that is atiribuiable to an unrealised adiy
of a capital or income nature (ignoring any unrealised gain to the extent that it by
been or would be included in the trust’s assessable income, apart from Div TA),
According to the explanatory memorandum, realisation will be taken to haye
occurred when a gain converts into a recoverable debt. The explanatory

memoranduin also states that the conversion of a beneficiary’s entitlement to a loay
back to the trust may be caught, and i

the company is or becomes presently entitled to an amount from the trust’s n.,.i
income that has not been paid to the company before the earlier of the due dat= fo.
lodgment or actual date of lodgment of the trust’s tax return for the income vaal i

which the transaction took place. ““Net income’” refers to the trust’s acc‘:unﬁ@
income (ID 2005/58),

A deemed dividend will not arise if the loan from the trustee is repaud or put ong
commercial footing before the earlier of the lodgment date or lodgment due date of th_e-‘
trustee’s return for the income year in which the loan was made (s 125X¢ )

Amounts that already have been taken into account by previcus applications of the
rules are not to be double counted (s 109XA(4); ID 2005/299),

Under Subdiv EB (ITAA36 s 109XE to XI), indirect payments and loans by @
trustee are caught as are cases where the company’s present entitlement is indirect. For
the Commissioner’s views on the operation of the indirect rules, see TD 2011/15.

It is important to note that the circumstances in which the Div 7A trust rules i
Subdiv EA may operate in practice in the case of a company and trust which are in the
same family group have been greatly diminished following the issue of TR 2010/3. A§
explained more fully at 4-215, where a sub-trust arrangement that complies with PS LA
2010/4 is not put in place, an in-substance or provision of financial accommodation loan
from the company to the trust will arise for the purposes of Div 7A it the unpaid present
entitflement is not paid. This will mean that the present entitlement is extinguished
(subject to a technical issue) and the Div 7A company loan provisions will be relevanl
(74-200). (The technical issue, which is not adverted to in TR 2010/3, is that the Div TA
trust rules will only not apply if the company’s present entitlement is paid before the

relevant lodgment day.) If a sub-trust arrangement is put in place the Div 7A Subdiv EB
trust rules will remain relevant.

14-246
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too that where Trust B is a beneficiary of Trust A a‘nd there is an in substance
o ¢ B to Trust A (because of an unpaid present entitlement), the Div 7A trust
ot D TI]LJIS attracted if a private company is an unpaid presently entitled beneficiary of
o ma}t(haf resent entitlement is not put on an acceptable subtrust arrangement and
?uz: E is an apssociate of a shareholder of the private company.
ru

[FTR §56-395 — §56-395/25]

14-249 Division 7A dividends limited to distributable surplus

f a particular Div 7A dividend (74-200) is proportionately reduced if

Ihfoﬁ%ugi»? TA [z:lividends taken to be paid by the private company for the 1nco$e

e ceds the ““distributable surplus’” of the company for that year. In this event, the

. ex}gle proportion is the distributable surplus divided by the total of all Div 7A
3?\5;?;2?1(15 paid (s 109Y). See, for example, ID 2005/297.

To enable the associated entity to calculate the proportionate red_uction, the privat(fj:

any is required to provide a written statement as soon as po-ssﬂ:)le a_ftgr year en‘d
cgtlggg gut the company’s distributable surplus and the total of all Div 7A dividends pai
5

for that year.
H [ £ "
eaning of “distributable surplus | -
i A company’s-distributable surplus is represented by all re.ahsed and unr_eahsed
accumulated proflis, irrespective of whether they are taxable, and is calculated using the
following formula'(s 109Y(2)):

Distriberacic = Net assets + Div 7A amounts — Non—commc_rcial loans — Paid-up
ul:p'b: share value — Repayments of non-commercial loans

8| ¥ ‘

Where:

t assets is the amount (if any) by which a company’s assets (as,rccorded in the
compjgfl;’uss accounting records) exceed thc_ sum of: _(a) the company’s present lleagnaé
obligations; and (b) the company’s accounting provisions for depremago‘n‘, ?m—luatll -
long service leave, amortisation of intellectual property and tradernarks. . plles_cn el%le
obligation”* for this purpose is an immediate obligation binding at law, Whet 161_}1 pa¥€ :
and enforceable presently or at a future time (TD 2007/28). Provisions ?t er t _an] gsd
mentioned in (b) may be prescribed under regulations. Future provisions are not include
in the distributable surplus calculation except as mentioned in (b) (TD 2007/28).

The Full Federal Court has held that a company’s income tax liability for an mcomz:1
year is a present legal obligation of the company at the epd of the income year and
therefore should be deducted when calculating the amount of a company”s net assel.:s agll
distributable surplus at the end of the income year (). The Commissioner a.ccepts tths
decision and has set out how he applies the decision (TD 2_012/10)._ Note that: (1) to the
extent that an instalment of tax for an income year remains unpaid as at 30 June, th_e
unpaid amount is a relevant present legal obligation; and (2) if an amended assess_menlz 15
issued for an income year, the amount payable under the amended assessment is ta ef[n
into account in calculating the company’s distributable surplus for the income year to
which the amendment relates and for each subsequent income year in which the amended
assessment is not paid.

Non-commercial loans is the total of any amounts the company 1s _deemad to have
paid as dividends in earlier years of income under former s 108 or the Div 7A loan rﬁ]gs
as are shown as assets in the company’s accounting records and any amounts mcluc_ie n
the assessable income of sharcholders or associates of shareholders under the Div 7A
{rust provisions in earlier income years.

Paid-up share value is the paid-up share capital of the company at the end of its year
of income.
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Repayments of non-commercial loans is any repayments to the company of log
that have been taken to be deemed dividends, and certain amounts that have been offg
against loans that have been taken to be deemed dividends. '

Division 74 amounts is the total of the dividends the company is taken to have i
in the income year as a result of payments and debt forgivenesses. '

The Commissioner has a discretion to substitute a different amount where the i
assets are significantly undervalued or overvalued. In exercising this discretion, g
Commissioner can take into account the value of the company’s assets not shown in I
company’s accounting records (TD 2009/5). However, this determination points out fh
where the company’s accounting records understate the value of the company’s assy
because they are required to do so (eg where accounting standards require the value g
internally generated goodwill to be omitted), the Commissioner will not exercise i
discretion unless it is plain that the company, its shareholders and directors have acted, )
making loans or other payments, in a way that treats the real and higher value of assets,
their true value, that is, regardless of their value shown in the accounting records.

[FTR §56-400 — ﬂ56—400!5}
14-252  Offset of Div 7A dividend against subsequent dividend

The situation may arise where a Div 7A dividend (eg a loan) is offset wholly g
partly against a subsequent dividend. In that case, the amount of the subsequent dividey
that has been set off is treated as if it were not a dividend (and is neither assessahj
income nor exempt income), to the extent that the subsequent dividend is unfranked s
109ZC). The franked portion is not reduced. There is a corresponding provision whig

applies where a dividend is applied to repay all or part of a loan to which the Div 7A truy
rules have applied (s 109ZCA). |

[FTR 56-420 — 956-424]

Other Deemed Dividends |

94-260 Excessive payments to shareholders, directors and associates

A deemed dividend can arise where a private company pays or credits the fixlioving
amounts to an associated person:

® remuneration for services rendered, or

® aretirement or termination allowance, gratuity or compensation (T4 A36 s 109).

If the Commissioner considers that the amount exceeds what ia reasonable, th
excess is not deductible to the company and is deemed to be a dividend paid by the
company on the last day of the company’s income year. To ensure, where appropriate
that it is assessable in the recipient’s hands as a dividend (4-100), it is also deemed fo
have been paid out of the company’s profits and to have been paid to the recipient in fhe
capacity of a sharcholder, whether or not the recipient actually was a shareholdes
Transfers of property are treated as if they were payments of amounts equal to the valu
of the property. The deemed dividend is not subject to dividend withholding tax (§
109(1)(d)) and is unfrankable (]4-620). The provisions governing the tax treatment o

ETPs (14-000) do not apply to that part of an amount that is deemed to be a dividenl
under s 109.

For the purposes of s 109, an ‘‘associated person’ means a past or presen
shareholder or director, or any associate of those persons. The term ‘associate’® has tht:
same meaning as in ITAA36 s 318, which covers a broad range of entities that 4t
associates of natural persons, companies, partnerships and trustees. |

The primary test for determining the reasonableness or otherwise of the
remuneration, etc, is the value of the services, but such factors as the degree of skill aid
responsibility of the director or employee must be weighed against the right of capital &
well as management to its reward, and against the interests of the shareholders in thel

4-252 |
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- as such. All the circumstances of the case must be taken into account. What is
capacli};}i for the purposes of s 109 is not necessarily the same as what is justifiable
reason:

under ITAA97 s 25-50 (16-540).
e exercise of the Commissioner’s discretion under s 109 is dependent on an

ing been issued against the payer company in \f\jhich the deductibility of
the hands of the company has been considered (Case S61).

Th
gssessment h_av
the payment mn

isi g ity i equity holders and non-share
ons apply to non-share equity interests, equity TS
di 'dglgs%rlot\lgljsame \I:/ay that they apply to shares, shareholders and dividends (ITAA36
ivi

5 102V).
[FTR 956-000]

14-270 Entities taxed as companies

: e limited partnerships (f3-475) are taxed as if they were companies.
AccOftic’i;pg??tgistributionz by corpgrate limited partnerships are deerped to be dWId'en(_is
¢ to the extent that they are attributable to profits or gains of an income year in
exhciilg the partnership was not taxed as a company (ITAA36 s 94L). Drawings by
;Vartners of a corporate limited partnership are also deemed to be dividends (ITAA3G s

94M).

Former corporate unit trusts (76-280) and public trading _trua_;ts (j]6—310_ — ﬂ?-?:_?a_O?[r?lre‘:;
also taxed s companies. Accordingly, corporate trust d.lstnbutlons (ie ur:in_ ls
dividerds’" and “‘non-unit dividends’’) made to their equity holders are treate 1.r?_t1e
same ‘. as dividends paid to shareholders. Note that the corporate unit trust prciw;lg?g
weia repealed with effect in relation to the income year that commenced on 1 July

~.d )ater income years.

[FTR 49-770 — 49-900]

14-280 Other deemed dividends

Certain distributions in the liquidation of a company are def,:{ned to be dividends
(f4-300 and following), as are certain ‘‘distribution payments that represent the
distribution of the profits of a CFC otherwise than by a dividend (121-250).

Distributions in Liquidation

4-300 Distributions in formal liquidations

Amounts distributed to shareholders by a liquidator in the course of winding up a
company, to the extent that they represent income derived by the company (whether
before or during liquidation) other than income that has been propeﬂy‘apphed to replace
a loss of paid-up share capital, are deemed for tax purposes to be dividends paid by the
company out of profits derived by it (ITAA36 s 47(1)).

The term “‘income”’ covers amounts that are of an income nature, even if exempt.
The meaning of the term ‘‘income’’ has been artificially extended (by s 47(1A)) for these
purposes to include:

® any amount, other than a net capital gain, that is assessable income of the company

® any net capital gain that would arise under the CGT proyisions if each c_apital gain
were calculated without regard to indexation and any capital losses were ignored.

94-300
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P> Example

During the 2015/16 income year, X Pty Ltd disposes of four post-CGT assets that were held for
than 12 months. The relevant details relating to the acquisition and disposal of the assets are

Asset Cost base Cost base as Consideration for
indexed* disposal
®) (&) ®
1 20,000 22,000 8,000 {12,000
2 10,000 11,200 15,000 3,800
3 5,000 6,800 6,000 Nil
4 8,000 N/A 10,000 2,000

=
* Assumed amounts. Indexation applies only up to and including the September 1999 quarter (1[11-61%‘

Thus, X Pty Ltd has incurred a net capital loss of $6,200 for CGT purposes.
For the purposes of s 47(1A)(b) (ie the second bullet point above) the position is:

Asset Deemed income

®) '
Nil

5.000

1,000

2,000

Instead of a loss, X Pty Ltd is taken to have derived ““income’’
course, the s 47(1) deemed dividend cannot exceed the amount

R S

of §8,000 for the purposes of s 47(1)(
of distributable funds: TD 2000/5).

By deeming distributions to be dividends paid by the company out of its profits, the,
are assessable in the shareholders’ hands under ITAA36 s 44 (14-100) as though they T
been received as dividends while the company was a going concern.

It is important to remember that in a final liquidation CGT event C2 (711-270
would apply in relation to the shares so that a capital gain or capita
shareholder on shares acquired on or after 20
accrues, the provisions

(111-690; TD 2001/27).

1 loss may arise wi
September 1985. Where a caviizl gai
of ITAA97 s 118-20 are designed to prevent doubi> taxatiol

In the case of an interim distribution by the liquidator, CGT event' (! (711-310) may
apply to the extent that the distribution is not a deemed dividend #ad the company doe
not cease to exist within 18 months of the distribution being paid (TL 2001/27).

The distribution by a liquidator of the exempt 50% component of a capital gali
attributable to active assets of a small business (17-175) is not deemed to be a dividend
under s 47(1) (TD 2001/14). For CGT consequences, see J11-270,

A deemed dividend under s 47(1) is a frankable dividend for the purposes of the
imputation system (4-620). Therefore, care must be exercised to ensure that any

distribution in the liquidation of a company, to the extent to which it is a deemel
dividend, is appropriately franked.

A capital gain made by the parent company on the cancellation of its wholly owned
subsidiary’s shares may be reduced where, in the course of liquidating the subsidiary, the

liquidator has made an in specie distribution mvolving the inter-company roll-over of#
post-CGT asset (712-530).

The meaning of “‘paid-up share capital’” and a liquidator’s power to appropriafe
particular funds to particular distributions is discussed at 94-320.

[FTR §21-4235, §21-441]

4-300
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4-310 Distributions in informal liquidations
ﬂ -

i roperty of a company appropriated to the
Dismbmliﬂzm?ifsectelllzz I;); tl?;hsgmgang itgeif, in the course of an i_nfo_rmafl winding
filcolcer, 0 uance of business are treated as though they were distributions by a
up Of dlsc-onmf]onnal winding up (TTAA36 s 47(2A)). This means that, to the e)_<tcnt3t(})1(z)1t
b is made out of “‘income’” (as defined for the purposes of s 47: Y- : )t
the.dlsmbutgoncompany other than income properly applied to make good lost capita ,11d
A dividend in the shareholders’ hands ‘and is usually assessable. This cou
el le, where the company’s business is discontinued and the shgreholdeirs
OCCH{' fg;pi}é;rggte,the assets to themselves without making a formal application to the
simply

court for a voluntary winding up.

i [ i situations, s 47(2B) provides that,
f safeguarding the revenue in these si , 5 47( _

Bth?(;n?pany i% dissolved within three years after the distribution or su'chdfl;lrt}tl}cl:;
,_!nless tﬁf Commissioner allows, the distribution is deemed to be a dividend pai i :
. eas a going concern, out of its profits. In that event, any benefit to be gaug:l
C};mpgﬁya{ liquidation, formal or informal, by way of cash distributions of non-assessable
throu s
capital profits would be lost.

[FTR §21-550]

94-320 Liquidater's power to appropriate particular funds

iqui : er system of bookkeeping, so keep the accounts as to be

" hqlll(lg a;tf ]a;iz;a‘rjiitg E;(:'{Jicule{r distributions out of or to particular profits (Arch}(ler

e 1 «1]13 Amounts so appropriated will represent the profits out of which t e

Brotheij “on is made. A liquidator can rely on the Archer Brothers principle, except

apﬁJrip:f eciﬁlc provision produces a different result (TD 95/10). In thg absence of any

‘:u ﬁ{ Vsys;?m or in the absence of a specific appropriation, the distribution will be pro-
:-q{';d among the various elements in the mixed fund.

The Archer Brothers principle applies even yvhere funds from an income ];)rtpdro‘[fjit
source are used to make a distribution representing a return of capital contributed by
shareholders (TD 95/10).

For the Archer Brothers principle to apply, t}110 AlTlOdre%l%;re;s:S Igi)c]:tf};llit pt?oeﬁctzoé?%ﬁ;é
iqui § entl
accounts have been kept so that a liquidator can clearly 1 el =
i i istribution; : liquidator actually appropriates the sp
in making a distribution; and (b) _thd‘g the 1 _ : [ e
| i i i he accounts or in the statemen

t or fund in making the distribution, either in t C ,
g;)tfr'lib&:ion (TD 95/10)g. The ATO does not consider it necessary to keep sepam‘f[ef
accounts for each specific fund or profit (although the maintenance of separate accounts
makes it easier to identify the source of a distribution).

“Paid-up share capital”” for ITAA36 s 47 purposes expressly includes cancelled
capital not previously repaid to the shareholders (s 47(3)).

[FTR 921-441, 921-475]

Simplified Imputation System

14-400 Summary of imputation system

The basis of the imputation system of company taxation 1s that sharehﬁldfls W£3
receive assessable dividends from a company are entl_t]ed to a tax offset f%r t re r?q}é Illat "
by the company on its income. It is called an imputation system %)eﬁuse t ; p;gfectively
company tax is imputed to shareholders. Dividends paid to s}.:lale_m‘ ers mfythe e
become tax-free to varying extents. The company must keep lec_:mds to vert1 %/ e
of tax that can be imputed to its shareholders. A simplified imputatio gime,
comprising ITAA97 Pt 3-6, has applied since 1 July 2002.

4-400
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The simplified imputation system can be briefly described as follows:

® the system applies to distributions (eg dividends: §4-460) paid by Austraj)
resident corporate tax entities (Y4-440) to Australian resident members
® tax paid at the corporate level is allocated to m

attached to the distributions they receive. Suc
distributions (]4-640)

embers by way of franking cregs
h distributions are called frapy

® a corporate tax entity can choose, for a particular franking period, the frapky
percentage for frankable distributions. There is a *‘benchmark ryle’’
the franking percentage for the first frankable distribution made in
period (Y4-660) is the benchmark fi
made in the period

the fra ‘

anking percentage for all frankable distribuig

® an amount equal to the franking credits attached to franked distributions is inclyg

in the assessable income of Australian resident members, who are then entitled t .' 5015/2,

tax offset equal to the amount included in their income (4-800)

® tax paid and tax imputed to members is recorded in a corporate tax entity’s frankjy
account. Broadly, a credit to the entity’s franking account (franking credit) ang
when the entity pays income tax or receives a franked dividend (94-710), and
debit arises when the entity franks a dividend or receives a tax refund (Y4-720)

y has a franking account deficit at the end of a year, it}
g deficit tax shortly after the end of the year to make gog

!

paid to a partnership or to a trustee oﬁ‘:
franked distributions by the trustee ofy
d franking credits flow through to eag
priate) in proportion to their share of i
at is attributable to franked distributing®

® where a corporate tax entit
required to pay frankin
this deficit (14-780)

® special rules apply to franked distributions
trust. These rules enable the streaming of
trust but otherwise ensure that the attache
partner or beneficiary (or trustee if appro

net income of the trust or partnership th
(94-860)

® special rules apply to prevent abuse of the imputation system (74-900).
Debt/equity borderline

The debt and equity provisions (1123-100) apply to the taxaticfi-of dividend:
uding imputation), thin capitalisation, characterisation of payments from foreigl
resident entities, and the boundary between dividend and interest withrolding tax. Thus
the imputation system applies to a non-share equity interest in the‘same way as it applies
to a membership interest. It also applies to a non-member equity hoider in an entity in fhe
same way as it applies to a member of the entity (ITAA97 s 215-1).

Corporate unit trusts, public trading trusts, corporate limited partnerships

The imputation system applies not only to companies but also to distributions paid’

by public trading trusts and (for income years that started before 1 July 2016) corporate
unit trusts, which are treated as companies for tax purposes (76-300, 916-330). Corporate

limited partnerships (§3-475) are also taxed as companies and fall within the imputation.
system (9/4-440).

Special rules for franking by some entities

There are speci
This includes:

{incl

al rules for franking by certain types of entities (ITAA97 s 200-45).

venture capital franking by a PDF (3-555)
franking by life insurance companies (4-760)
franking by exempting entities and former exempting entities (§4-970)

®
®
® franking by co-operative companies (f3-430).

14-400
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i mpany tax rate |

i the lower small business co te S

|mputaﬂ0“ ‘“'dny tax rate of 28.5% applies for the 2015/16 u%ciomeﬂ}lrzﬁrg;oél f?%?ggg)-

- e tities (with an aggregated turnover ol 1ess A0 (17 207

fhat. 2t e busmmisl:ne?rankiugg credit that can b_e allocated to a franka\i)el;: g;'i:rg; 1S st

Although o mix applicable company tax rate, in the case of compaérllt e‘tax i e e
usually 5¢ o5 '?hepfranking credit cap remains at the_star_ldard corpor I
s e%tltflleswever the normal franking credit distribution provisions apphied.

/16. Ho )

1y for the
i he proposed position for the company rate changes that are to apply
the
201 6}:{1/r and later income years, see §4-405.

i rity measure . . i
g mznt has announced that a specific measure wﬂ}l1 bcﬁngliiscidggn%f&'?y
The govern ; i h distribution to shareho ;

gl king credits where a X : TA
- d]S;[rlbutloiTtlalofaifS?r?g 1Eﬂ:gtivities and will address the issues raised by the ATO in
articular cap

- istributi declared by a company to its

easure will apply to dlStI’lbll{,IOI’lS ~d T o mpdil

s e o o o e compny’s, el st 0 G P
share it is funded directly or in 3 s oA

W he extent 1t 18 L f capital Taising activities
dividend), to t : f ity interests. Examples of cap ;

) he issue of new equity t or an underwritten
which result in the 1 dividend reinvestment plan, a placemen A
+ : . ted
inc]ude; an u\l}\fdﬁé‘r"f]tuﬁl arrangements are ente_:req into, the company will be preven
e lt:::llfl:mg ftm;k;ng credits to shareholder distributions. T i1
ﬁom’?h rovesed measure will apply to distributions made after 2.00 pm (
€ propuse
December 20 1.

: =1 System Inquiry . . ] ber
N f‘byal re ortc:)f the Financial System Tnquiry which was Lele;i:aeftg;[j igiieer%ast
A J,Ts:telsnthat ?he case for retaining divi(liendd‘1n‘q::jz‘[51:11101183]550lcE;S;[?oll‘fl 5 Ruridin, . Tosver
@ dividend imputation distorts the 2
and that to the extent that istortions. See also 91-720.
c:)mpany tax rate would likely reduce such disto [FITR 9213-000]

94-405 Effect of corporate tax rate changes on the imputation system

' liament
Amending legislation that has been introduced ;llto ;Jué ﬁ?tz%elt()pa%sﬁfld_‘;)goﬁ o
i : an :

g s Amendment (Enterprise tax Bill _ ) e
(then]cqilrflzgltl;yto]dgi\:e effect to the 2016/17 Budget proposals in relation to th pany
ame
sk i 7.5% for the 2016/17

be reduced to 27.5% .
the corporate tax rate 18 to DS 10 2o L

i Verye;?rr?fg?lzérporatc t[zlx entities that are small business (_:‘1’11111;165:) Fﬁ; slst’h angjmm_
mcmﬁfit}iles that carry on a business and have an aggregated tur nol\]feror o L i
El'alxi: lower corporate tax rate is to be progressively exte_:nd?ld toba r:duged I
b; the 2023/24 income year. The corporate tax rate will then be
three income years to 25%. . _ s

r Amendrr?ents are also being made to the imputation systemt aiciuﬁ?;lltg Oit [hese

roposed rate changes. It was officially ex_plained that, gweﬁ thgﬁrr?eecorporate téx dsnat
]Eeasl.)ible to continue to operate the imputation system at the hea

¥, 1l corporate tax entities. - ’ »
i from the 2016/17 income year, the operation of the 1mpt1;tafgrm;
2 is to be based on the company’s corporate tax ra e
out having regard to the entity’s aggreggtt_cd tlljlsmuslxlf; ooy
the previous income year. This is necessary because corpf)ra_tc tarieent:3 ;fs e d
distributions to members for an income year during ti}dtf m(;o artizulaf P
corporate tax entity will not know its aggr_egated turnover 1 1orﬁefthe o
(and therefore its corporate tax rate for that income year) until a
year.

Consequently, e
system for corporate tax entities
particular income year, worked

14-405
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As a result of this change, for the purposes of applying provisions in the imputg i
system, corporate tax entities will use what is to be called the “‘corporate tax rate ()
imputation purposes’’. This will generally mean the entity’s corporate tax rate for
income year (the current income year), worked out on the assumption that the entify

aggregated turnover for the income year is equal to its aggregated turnover for
previous income year.

f4-440 Corporate tax entity and franking entity

The simplified imputation system a
entities to their members. An entity isa *
entity is (TTAA97 s 960-115):

pplies to distributions made by corporate
‘corporate tax entity’* at a particular time if

® a company at that time

® a corporate limited partnership (3-475) in relation to the income year in which
time occurs

® for income years that commenced before 1 July 2016, a corporate unit

(16-290) in relation to the income year in which that time occurs, or

® a public trading trust (16-320) in relation to the income year
oceurs,

in which that tip
|
These entities are taxed separately from their members, at the corporate tax rate.
Franking entity

A franking entity is any corporate tax entity other th
company (ITAA97 s 202-15). However, it does not include a
acting in its capacity as trustee of a trust,

an a mutual life insuram
corporate trustee when it}

[FITR 9213-040, §213-625, 9762-225
4-460 Distributions by corporate tax entities

The core of the imputation system is the attachment of tax credit
paid by corporate tax entities (cailed Hfranking™
benefit of the tax paid at the corporate tax entity le
the entity level and the investor level).

s to distiibation
) in order to pass on to mierabers fit
vel. This eliminates dovhle taxation (@

A ““distribution’” is defined in r

elation to the type of corporateriax entity that make
the distribution (ITAA97 s 960-120):

® a distribution by a company is a dividend, or something that is taken to be i
dividend, under the Act

® a distribution by a corporate limited partnership is either: (a) a distribution made by
the partnership in money or property to a partner in the partnership (excluding
amounts attributable to profits or gains arising during a year of income in relation i
which the partnership was not a corporate limited partnership); or (b) something
that is taken to be a dividend by the partnership under the Act

® for income years that

started before 1 July 2016, a distribution by a corporate unil’
trust is a unit trust divi

dend, as defined in ITAA36 former s 102D(1) (§6-300)

® a distribution by a public tradin

g trust (Y6-320) is a unit trust dividend, as definedin
ITAA36 s 102M (46-330).

A corporate tax entity makes a distribution in the form of a di

vidend on the day i}
which the dividend is paid or taken to have been paid.

|
[FITR 213-045, §762-223]

4-440
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4-480 Members and membership interests

eaning of a “‘member’” of an entity is set out in ITAAS7 s 960-130. The
gl‘; :)1;’ various types of entities are shown in the table in 8-000.
mem

o interests or rights that give rise to membership of an entity are held jointly,
r . .

h ?g;ger of the joint interest is a member of the entity.

eac

. ¢
mbership interes | | :
Me ‘cmembership interest’ in an entity means each_ interest or set of 1_nt1€l:rests _1‘n I:}E
. AorjgaCh right or set of rights in relation to the entity, by virtue of which a perso
gn;'llg;lber of the entity (ITAA97 s 960-135).

[FITR 9213-050]

14-490 Trans-Tasman triangular imputation rules

-ali ew Zealand governments have extended their imputation
ke AuSt;ES:ncc?nI}l%aE?sVresident ingthe other country. The reforms are glnleszg
o as the “‘triangular tax’” problem, where Australian ghareholders in an I
b ting in Australia were unable to access Australian sourced franking
e ‘Opetfe s%me problem applying in reverse for NZ shareholders in Au_stralnan
- s 'Wﬂ;h ating (in New Zealand. The Australian tules (lc'l:scussed herein) arf_:1
comp?ugfisi; pIe"lr“fﬁs ".g’f Div 220. For details of the NZ legislation, see §17-200 an
tc"gﬁﬁ?ng of the e Zealand Master Tax Guide.

NZ cormpauies can elect (ie make an “‘NZ franking chqice”) o r_nam;eql{lzn tiﬁ
lian tianking account reflecting Australian tax paid (including mclod L
A;;srg? 1‘ 3 ‘frénicing credits attached to dividends received agSOASuOstrglzlgnzggtiJ;% : (1)113500)
A \inds, i ! 220-25 10 220-50; 220- -300).
ividends d Ities) (ITAA97 s o s 0).
E\H jl\"ﬁzd::)irsl’p];r;[sriffa? nmgl(gs an )N(Z franking choice is known as a ‘“NZ franking
I
company’’. |
is i S NZ parent company and an
n-Tasman company 18 mterposed between an NZ pazeat o ny A0
Austxivl?:r:eoi 111\102 subsidiary, franking credits that would ;)ther:mbefarlsedlﬁ) t&l}; giﬁ(ﬁz
=z iy (R b +3 ] S en‘e
: f the subsidiary (the **franking donor company  are tran Jra
dcc?}ﬁit (c))f thz SI?IZ congany (the **NZ recipient company’’} that holds the shares in ‘iﬂg
?r;:t?a osed company. This rule applies only from the time .ﬂ‘lé.lt the parent co_nc}patnyﬁEM3
NZ rrpf:cip'uant company and the franking donor company (if it is an NZ resident)
made an NZ franking choice (s 220-300).

Trans-Tasman companies that elect to do so will distrijtmtet /—:Iusn'asllila;?eﬁroalllé];g%

i i ati its reholders in proportion to their §

ts and NZ imputation credits to all shareh: I I '
iclfet(}jlle company. ngwevcr, each country’s credits can be claimed only by residents of that
country.

P Example

NZ Company is owned 80% by NZ residents and 20% by Austra%ia:: re;i((l]egt‘i: c]lz T[]adasfs_rif 112352221 :[1:
sstrali which i istri 5 to i reholders through franked divi 5.
Australian tax, which it fully distributes to its shalz_: _ U ‘ : (e Ausalian
5 i  franki s (ie 20% of the total) in the form of refun:
s Iders will receive A$20,000 of franking cred1t§ (ie . : A : .
;}?:520 T;Z&‘l:inaining A$80,000 of Australian franking credits cannot be utilised as they are allocate
to NZ residents.

Assume that the company also distributes NZ$200,000 of NZ in_lputatinn cre@its_éallro?ﬁ;iglfglsl‘::#ﬁz
dividends). Of this amount, NZ$160,000 will be received and ut1_11sed b}_!.I\_IZ 1&:5& enAs arehol rehin e
remaining 20% of the NZ imputation credits (ie NZ$40,000) will be distributed to Au ;
shareholders, who cannot utilise them.

The franking tax offset received by an Australian shareholder of gml NZﬂcignnaplc(l)]_}]/%J
who is eligible to receive offsets for foreign tax (eg an investor v\él,t’ ess'ﬂ%_SOO ¢
shareholding) is reduced to the extent of th_e “supplementary dividen d(seelz\I 126-500 of
the New Zealand Master Tax Guide) paid by the NZ company under
(ITAA97 s 220-400 to 220-410).

4-490
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When a public entity fails the test at the first test time an

d, before thyy '
required to test under the terms of either IT 2361 or IT 2530, the asset ig t

been acquired on the day on which the entity was required to test or the day.o?

failed the test, whichever happened earlier. If neither of these days is applicapje ! '

is taken to have been acquired on 20 January 1997. The earliest date on Whicﬁ -
entity was required to test under the t

1999/4), erms of the above rulings is 4 My ! Contri butions

TR 1999/4 also makes some mp
context:

ortant points about the application of the tegi

® the former rules for tracing interests of less than 1
notional holder would be taken to hold more than a 20% interest or it i I

gyt ing i Access additional tools & resources
to assume that there had been a change in majority underlying Interestg, o
notional ho](;ler has a _20% Interest or less, the notional holder rules can bs g Visit: aresralireldiwencoheanm.aukihilnc
i e s 5 o s ey — ] Search: Superannuation Funds, Contributions

!
Yo can be used, byt ot §

the former rules for tracing interests through interposed superannuatioy g
ADFs, special companies and government bodies can be used 3

public entities do not have to apply the abnormal trading principles in IT 235
IT 2530 to determine whether testing was required under those rulin ol
concession, the Commissioner allows public entities to retrospectively use e
flexible abnormal trading rules in the legislation (see above). g

The rules for tracing underlying ownership of assets and the information yg

Commissioner to decide whether ownership has changed for CGT purposes are gxp|
in TR 2004/7.

b king supe: annuation contribUtions ... L sspmpevnaeras
S gt e o S Acre ; | g SUPErannUAtion benefits ...

b3 I
i
“?ﬁmfRSTANDING AUSTRALIAN SUPERANNUATION
B r.‘annuatiﬂr‘- BTN OVEIVIEW ©vness vencsisisssisommmsnnsssimnimesse i daviaassasisiii vonss
w17 Bb(igi‘t 5uperannua’[ion measures and other reforms .....ccoeeveevieiinns

If an asset stops being a pre-CGT asset, the first element of its cost base and rg ( TITIES
cost base is the asset’s market value at the time it becomes a post-CGT asset (s 14 SRl AToN ENTITIES o
Determinations not required for post-CGT assets ). Superannuation funds tn funds ......................................
e ] ’ TEIT TS cnvssssumumsmpmenrmmmysmneges
Once an asset stops being a pre-CGT asset because the Commissioner is ai;& %managed syperanmia

that its majority underlying interests have changed, the entity need not give augmel ADFS, PSTs and RSAS ..ot
evidence to the Commissioner about its underlying interests (s 149-80). : 1

\ . TAXATION OF SUPERANNUATION FUNDS
B Vo001 Mbﬁying and regulated fund status s
Taxation of complying superannuation entities ...
ing out the majority underlying interests in publicly listed compa Assessable income and contributlor_\s ............................................................
ool it | | . : IR 1 fLiricls — CAapital GAINS cuviemi wosisrsssisiomssspisssessensn
Gematalived S e g s epieh ﬂmérannuation funds providing PENSIONS ....ccooieriac
e 1 1035 01 Tty 1986) o ameres) T s oy Supe ion fund allowable deductions .....ccov i s
between 1 July 1985 and 1 July 1986) (s 149-165). However, these rules only ﬂlperannuatfon unds — | O
when the company demutualised, it had more than 50 members. Superannuation funds — tax offsets, losses

. ) o ) ; o o : _ ¥ ‘ 1 IHEOTNE v smmanmiis v coeams
In such a case, the entity may require the Commissioner to treat its evidence o %I@Erannuatlon fundls lnon A [ENGI INCOME vt
assumption that an ultimate owner who: ' J3X0N NO-TFN CONrIBULIONS .vvveecececeeeiccierieeerecmaeinas
i i isation ti : ' xation i [ R RSP SR—
® 1immediately before the demutualisation time was a member of the entity, and iation of previously complying fun

: . S . " 4 laxation of non- IVINE FUNAS ©oveiieri et
® mmediately after the demutualisation time held an underlying interest in the a5 - "on-complying

beld e i i & i dnclofire i 1 5% Th ing dayl Taxation BlOEign sUperannuation TURHS caessiimim s
eld the interest at all times from an mcludmg the end of the starting day | Fornic : TON FUNDS oo e et r e e e e n s e a b ennns
immediately after the demutualisation time. . e foreign superannuation

- ‘ . ) | o mment and Semi—gOVernment fundS ......................................................
5 " - I i (oA T e
startigénc!il;?fr(?ﬁ%?%g fthere is an interposed company that has demutualise ‘ SUerannuation fund tax returns and asseSSMENES ......vv.eoeereenns

12-910 Assets ceasing to be pre-CGT assets — demutualised entities

[FITR 7169-036, ISR IRANG. TASMAN PORTABILITY OF SUPERANNUATION
-~ Tiansfers between KiwiSaver schemes and Australian funds ...

112-910
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APPROVED DEPOSIT FUNDS
The nature and purpose of ADFs
Taxation of ADFs
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.................................................................... ]3‘4-
TAXAUON OF PETS. warsvvvovsisvrmssssssssssss ssimmssissisiimmsisenssrsesmmesssaserenrsssne o 1128
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{
Meaning of ““contribution” to a superannuation fund ..................c........_ 13705
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Understanding Australian Superannuation

f13-010 Superannuation taxation overview

This chapter covers the taxation arrangements for superannuation funds, the W
concessions for making superannuation contributions and limits on the concessi.olﬂ._
treatment of contributions under the Tax Acts, and the supervisory regime for
superannuation funds under the superannuation industry supervision (SIS) legislafion
The taxation arrangements for superannuation fund benefits and employment terminafioh

benefits are discussed in Chapter 14. The superannuation guarantee scheme is discusﬂ
in Chapter 39,

The chapter also outlines the taxation arrangements for other entities which make "
the Australian superannuation system such as approved deposit funds, poois
superannuation trusts and providers of retirement savings accounts. ‘

913-010
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There are three stages of taxation of superannuation:

ncessional contributions received by_ complying su_perannuatlon funds are ta;SBd

(] co.n5n/ in the fund while non-concessional contributions are not taxed (13-125).
p 1' 0 concessions (such as a tax deduction, tax offset or government co-
Vi]rtll(-)iltiition) are available for contributions made to complying superannuation
co

funds if certain conditions are met (13-700).

ibuti i individuals on concessional and
contributions charge or tax is payable by 1nc'l_1v1_dua
Eg;fgncessional contributions which exceed annual limits (§13-775, §13-780)

ivisi i indivi hose income
tional tax (Division 293 tax) is payable b){ 111d1v1du_al taxpayers w
gAncild]rtéf;fant concessionally taxed superannuation contributions exceed a threshold

in an income year (13-750)

i : i i i the

; i superannuation funds are taxed on their earnings during
@ coﬁilli?;ﬁon S%:)age at 15%, while their non-arm’s length mcome_(lf any) is taxeq at
i%% (713-170). Earnings from assets in complying funds which are supporting
current pensions and capital gains on the disposal of those assets are tax-exempt

(913-140)
Jump sum and iticome stream payments from complying superannuation funds, and

jump sum -£mployment termination payments and related payments, are
concessioriai'y taxed under special rules (Chapter 14).

(3

—

i i g i f their taxable income is
Austiaiian non-complying superannuation funds, all o . .
eng: J-’}*Fb (1}13-220), while special taxation rules apply to forqlgn superannuation
l&dv .'513-250). The special rules which apply to benefit payments from these funds are
'\ wssed in Chapter 14.

Many changes affecting the tax treatment superannuation contributions will come
uto effect from 1 July 2017 and 2018, as summarised in J13-012.

CCH provides additional coverage on superannuation taxation and re_gulation for
fusiees and superannuation professionals in the 2016717 Au.mfah_an Master
Superannuation Guide, Superannuation Law & Practice and Superannuation Solution

Finder.

$13-012 2016/17 Budget superannuation measures and other reforms

The income tax laws have been amended (by Treasury Laws Amendment (Fair and
Sustainable Superannuation) Act 2016 (Act No 81 of 2016)) to implement the 2016/17
Budget superannuation measures as summarised below:

® From 1 July 2017, there will be a $1.6m transfer balance cap on the total amount of
accumulated superannuation an individual can transfer into the tax-free retirement
phase. Subsequent eamings on balances in the retirement phase will not be capped
or restricted. An excess transfer balance tax is payable if the cap is exceeded
(Y14-320).

® From 1 July 2017, the threshold at which high income earners are liable for
Division 293 tax will be lowered from $300,000 to $250,000 (§13-750).

® From | July 2017, the annual cap on concessional contyibutions will be reduced to
525,000 for all individuals (currently $30,000 for individuals under age 50, and
$35,000 for those age 50 and over) (]13-775).

® From 1 July 2018, individuals with account balances of $500,000 or less will be
allowed to make ““catch up’* superannuation contributions by allowing them to roll
over their unused concessional caps from up to five previous financial years
(113-775).

--—‘___————
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® From 1 July 2017, the annual non-concessional contributions cap will be reduygg
$100,000 (currently $180,000) and individuals with a superannuation balang
more than $1.6m will no longer be eligible to make non-concessional COntribyg,

As is currently the case, individuals under age 65 will be eligible to bring Ong

fi
three years of non-concessional contributions (f113-780). g

® From 1 July 2017, a Low Income Superannuation Tax Offset will be avajlahje
individuals who earn an adjusted taxable income of $37,000 or lesg for g,
superannuation contributions (the tax offset will replace the Low Ineas
Superannuation Contribution which ceases to apply after 30 June 2017) (1 3-768?:

® From | July 2017, the requirement that an individual must earn less than 10y o
their income from their employment related activities to be able to deduey
personal contribution to superannuation will be removed. All individuals ungey 4
age of 65, and those aged 65 to 74 who meet the work test, may claim 3l
deduction for personal contributions to eligible superannuation funds up to
concessional contributions cap (13-730). '

diy

® From 1 July 2017, eligibility for the spouse contributions tax

offset will
extended to individuals whose spouses earn up to $40,000 (§13-770).

® From I July 2017, the tax exemption on earnings in the retirement phase will j
extended to products such as deferred lifetime annuities and group self
annuitisation products (13-140).

® From 1 July 2017, the tax exempt status of income from assets supporting transitigy
to retirement income streams (TRIS) will be removed. These carnings will be fayel
concessionally at 15%. Individuals will also no longer be allowed to treat certaiy
superannuation income stream payments as a lump sum for tax purposes (f13-140)

® From | July 2017, the anti-detriment provision which allows superannuation firs &
to claim a tax deduction for a portion of the death benefits paid to elig e
dependants will be removed (13-150).

® From [ July 2017, the range of existing processes for the release of am.ounts from
individuals’ superannuation using a release authority will be auiaplified and
consolidated, as part of streamlining the administration of the. DMvision 293 fay
regime (f13-750).

The superannuation measures are discussed further in the paragiaphs to which thef
relate, as noted above,

Exposure draft regulations

The government has released draft regulations to support the implementation of il
2016/17 Budget superannuation reform measures (Draft Treasury Laws Amendmeil
(Fair and Sustainable Superannuation) Regulations 2017: consult.treasury.gov.al
retirement-income-policy-divisionfsuperannuation-reform—package—regulations). The
draft regulations relate to:

® Prescribing the subsidiary objectives of the superannuation system (see below) 8

® Defining total superannuation balances

® Release authorities
® Lowering the annual non-concessional cap
® Improving access to tax deductions for personal contributions

® Implementing the transfer balance cap.

113-012
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piective of superannuation o _
& The government has proposed legislation to enshrine the objective of superannuation

i law. ; ; T
inla - — stability in the superannuation system, the Superannuation (Objective)

ill provide that the primary objective of the superannuation system is ‘o

i 201-6 c‘g;l}e I?n retivement to ﬁ;bstiiﬁge or supplement the Age Pension. From 1 July

mede mtatemem of compatibility which sets out how the proposed legislation or
§l, & ] is consistent with the objective of superannuation must be prepared fqr any
: - ulation relating to superannuation. Subsidiary objectives Wﬂl p_rowde a
Bill or regfor assessing the compatibility of a Bill or regulation with the objective of the

1 g ;
:av;flru;tion system (Superannuation (Objective) Bill 2016: 41-200).

Financial System Inquiry report | _ |
The government has agreed to most of the recommendations of the Financial System/
i (FSI)  dealing ~ with  superannuation  reforms  (ftreasury.gov.au
[n%‘ﬂ'g;tionsAndMedia/Publications/ 2015/Govt-response-to-the-FSI). The status of
E:ﬁain reform measures is summarised below.

Review of the efficiency and competitiveness of the superannuation system

The government has tasked the Productivity Commission (PC) to develop crg[erw; to

g8 the efficiericy and competitlvene_:s.s of the superannuation system and to deve op
as}::fmative models for a formal competitive process for allocating dpfault fund members
llo MySuper products (Www.pc. gov.au/inquiries/current/superannuation). ‘

Tho P s report, How fo Assess ‘the Competitiveness and Efficiency of _the
Siype o nuation System, 1s available at www.p_c.gov.au/mqpmes/currenﬁsuperannuatlonf
ccr3;\&thiveness—efﬁcienc-y/report/superannuahon-competutweness—efﬁc:lency—

s amary . pdf. - N . .

The PC has also released an issues paper to assist participants in preparing
submissions to the public inquiry into alternative defau_lt models for superannuation
{available at www.pc.gov.au/inquiries/current/superannuation/alternative-default-models/
1ssues).

Governance of superannuation )

The Superannuation Legislation Amendment (Trustee Governance) Bill 2015 (now
lapsed) which was introduced to implement proposed changes to governance measures
for APRA-regulated superannuation funds is discussed in 13-800.

Choice of funds

The Superannuation Legislation Amendment (Choice of Fund) Bill 2016 (now
lapsed) which was introduced to extend the choice of fund arrangements to more
employees by removing the deemed choice for certain enterprise agreements and
Workplace determinations is discussed in §39-260.

113-015 Making superannuation contributions

The making of superannuation contributions can be compulsory or voluntary, or
May be prohibited, depending on the circumstances.

Employer contributions

. Employers are required to make a prescribed level of superannuation contributions
I €ach financial year for their employees with some exceptions under the superannuation
glarantee (SG) scheme (see Chapter 39). Some employers also make contributions for
their employees under an industrial award, or make additional contributions under an
fmployment contract or arrangement (eg salary sacrifice).

From 1 July 2007, employers are entitled to a deduction with no limit for their
“Uperannuation contributions for employees, where certain co_ndlt_lons are met (Y13-710).
“mployer contributions (and deductible personal contributions, see below) are

“‘—'———__;

113-015
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“‘concessional contributions’” under TTAA97 and such contributions are suh‘--- 4 lying and non-complying funds must alsq pay_tax on any’ n0~TFN
special tax rules where they exceed certain limits (see ‘‘Contributions tax and . T@ﬂﬂ}gns received from members. A tax offset is available if the member’s TFN is
contributions”” below). ' 'wﬂy received (113-180).

Under the SISR, superannuation funds can generally accept mandated emply
contributions for employees (eg SG contributions or award contributions) withgye =
restriction. Other employer contributions may similarly be accepted without e
for members under the age of 65, while such contributions for members over age 65
be accepted only if the members satisfy a work test (713-790). 1

ly 2012, individuals whose income and relevant concessionally taxed
tion contributions exceed $300,000 for an income year are liable to pay
l5393 tax of 15% on the excess contributions, thus reducing the tax concessions

d by these individuals (§13-750).

.me 1 Ju

Personal contributions 5 Accessing superannuation benefits

ember’s benefits in a superannuation fund may be paid as one or more lump

Superannuation funds can accept the personal contributions (member contribyg, A m . . 2 -
of individuals who are under the age of 65 with no restriction. For individuals y % or pensions, of both, if permitted by the fund’s governing rules and the payment
between the age of 65 and 75, acceptance is permitted only if a work test is me  the SISR.

member contributions can be accepted for individuals who are age 75 or mo
addition, a separate rule imposes a limit on the acceptance of certain m
contributions (fund-capped contributions) based on the member’s age (T13-790).

Preservation rules in the SISR ensure that the? member’_s entit}ements are retained in
- unerannuation fund for their stated purpose (ie to provide retirement/death benejits)

0 +d they cannot be accessed unless the member satisfies a “‘condition of release” as
Where certain conditions are met, an individual taxpayer may be entitled g | $ﬁed in the SISR (eg attaining age 65, retirement, incapacity laud so on). 11;he
concessions for making personal contribution, such as a tax deduction (13-730) ditions of telease include early access to benefits in certain circumstances. For
government co-contribution or low income superannuation contribution (913-760 - U:, members who have reached their preservation age (§/13-800) may access their
is generally no limit on the amount of contributions that an individual can ”ﬁﬁﬁnugtion enfitlements as non-cpmmutable_ income streams without havmg to
certain contributions must be returned under the acceptance of contribution rules i g Wpetire”, and eariy ielease of benefits is allowed in hardship cases or on compassionate
SISR (913-790). de or underan ATO release authority, or for temporary resident members who are

IR e . - i o= haye left Australia.
An individual may also make superannuation contributions for his/her spouse and

entitled to a tax offset where certain conditions are met (f13-770). seeiits are portable (ie transferable from fund to fund without loss of tax
.ghm,,;;ions) where permitted by the governing rules. of the transferor and transferee
5;3 and the SISR. Special tax rules govern the transfers of superannuation benefits
An individual’s deductible personal contributions and employer contribution® f < g«m Australian superannuation funds and KiwiSaver schemes (f13-380).

their employees are “‘concessional contributions’” under ITAA97 (113-775). ]"

Contributions tax and excess contributions

~ Over the years, successive governments have gradually tightened the taxation and
ess rules to encourage or enforce preservation of member benefits. The general
dfice has been to ‘‘grandfather’” any rights that members have at the time of each
thange. This practice is largely responsible for the significant complexity of the
Australian superannuation system, with benefits accrued before certain dates and people

of various ages as of certain dates being treated differently.

Where the concessional contributions made for or by an individual exceed a a )
cap, the excess contributions are included in the individual’s assessable inccni anda
taxed at marginal tax rates. An excess contributions charge is also payablz «n the exe
contributions and, as part of the assessment process, the individual receives a
refundable tax offset of 15% of the excess concessional contributions (713-7
individual may elect to release up to 85% of the excess concessiorial contributions fios
his/her superannuation fund. The released amount is not asscssable income and i
exempt income (f13-777). For years before 2013/14, excess contributions tax w
payable on excess concessional contributions.

w0 . .
;&. The taxation of superannuation benefits is discussed at Chapter 14.

it
gﬂ)e"rannuatmn Entities
An individual’s non-deductible contributions are ‘‘non-concessional contribution '
under ITAA97. From 2007/08 onwards, excess contributions tax is payable if i
individual’s non-concessional contributions exceed an annual cap (913-780). Fror

2013/14 year onwards, an individual with excess non-concessional contributions
elect to release an amount equal to the excess contributions plus 85% of an asso
earnings amount for those contributions from his/her superannuation fund. The asso
earnings amount is included in the individual’s assessable income in the year the @
contribution arose and is taxed at the individual’s marginal tax rate. The individual
entitled to a non-refundable tax-offset equal to 15% of the associated earnings amol
included in assessable income (713-780).

050 Superannuation funds

‘A “superannuation fund’’ is a scheme for the payment of superannuation benefits
O retirement or death or a superannuation fund as defined in Superannuation Industry
ervision) Act 1993 (SISA), s 10 (ITAA36 s 6(1); ITAAST s 995-1(1)).

égUn_der SISA, a *‘superannuation fund”’ is: (a) an indefinitely continuing fund that is
4 Plovident, benefit, superannuation or retirement fund; or (b) a pub_hc sector
inuation scheme, ie a scheme for the payment of superannuation, retirement or
benefits established by a Commonwealth, state or territory law, or under the
ity of the Commonwealth, state or territory government or a municipal corporation,
Eovernment or public authority. An *‘indefinitely continuing fund’’ means that the
must not be one that will terminate or be wound up after a specitied penod: A
ion in a fund’s rules for the purpose of avoiding a breach of the rule against
MPetlities does not prevent the fund from being an indefinitely continuing fund.

Concessional contributions (and certain other amounts) received by a complji
superannuation fund are included in the fund’s assessable income and are taxed at
or at 47% if a non-complying fund (this is commonly referred to as “‘contributions %
Non-concessional contributions received are not subject to contributions tax (13-1%
The tax rate on a non-complying fund’s taxable income is 47% in 2016/17 (]13-220).

113-015 113-050
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trustee or director of the corporate trustee of an SMSF in place of a member, The 4 '
guidelines on trustee appointments for holders of an enduring power of attorney un'i. 1
17A(3)(b)(ii) are set out in SMSFR 2010/2. "

A “*disqualified person’ (as defined in SISA) cannot be a superannuatioy ¢
trustee, and a person in the capacity of legal personal representative of a disqugj; -
person also cannot be the trustee of an SMSF (s 17A(10)). 3

The ATO may remove or suspend a trustee in certain
acting trustee (SISA s 133; 134: PSTA 2006/17; Notaras).

[AMSG 75200~ §5-250; SLP 76-150 ~ g
q13-070 ADFs, PSTs and RSAs

Approved deposit funds (ADFs), pooled superannuation trusts (PSTs), and proyige
of retirement savings accounts (RSAs) that are not life insurance COMPANIES, are fypur
under the rules set out in ITAA97 Div 295 (f13-120). To qualify, these entitjes i
come within the definition of those terms in SISA (for ADFs and PSTs) and ip g
Retirement Savings Accounts Act 1997 (RSAA) (for RSA providers) and comply wigh g
prudential requirements under SISA or RSAA.

The nature and taxation of ADFs, PSTs and RSAs are discussed at 134y
13-430, 913-470 respectively. The taxation of the superannuation business of R§y
providers that are life insurance companies is discussed in 93-480

[AMSG §3-650 - 13-730; SLP 13290 3-376, 60301

Taxation of Superannuation Funds

f13-100 Complying and regulated fund status

A superannuation fund must be a ‘‘complying superannuation fund>’ to be eligible
for concessional tax treatment under ITAA97 Div 295. To qualify, the fund must receiy

circumstances, and appaim‘j

a notice under SISA from APRA (or the Commissioner} stating that it is a complys= \

superannuation fund. A fund remains a complying superannuation fund for tax Prrpy«
until it is notified that its complying status has changed.

By virtue of its status, an exempt public sector superannuation scheme (§:3-300)
a complying superannuation fund.

Main requirements for complying fund status ‘
To obtain a complying fund notice under SISA:
® a fund must be “‘regulated superannuation fund’’ 4hai”is an ** Australian

superannuation fund’’ at all times during the year of incotae that it was in existense
(or be a resident ADF for part of the year), and

® it must comply with the regulatory provisions in SISA or, if it contrayvened it
regulatory provisions, it must not fail the “culpability test” set out in SISAS
42(1A) or, in the case of an SMSF, the “‘compliance test’” set out in SISA s 42A(5)

A “‘regulatory provision’’ means a provision of the SIS legislation and Finaeil
Sector (Collection of Data) Act 2001, certain provisions in the Corporations Act 200l
and, for an SMSF, certain provisions in TAA Sch 1 (SISA s 38A). |

Regulated superannuation fund g
A fund is a “‘regulated superannuation fund’* if the fund has a trustee and: I

® the governing rules of the fund either require an Australian corporate trustee (Il
““corporations route’) or provide that the sole or primary purpose of the fund i
provide old-age pensions (the ““pensions route’’), and B

® the trustee irrevocably elects for SISA to apply to the fund by lodging the e[e:_:tiwf
in the approved form with APRA (or other person prescribed by the regulations)
within 60 days of setting up the fund (SISA s 19; SISR reg 1.04A).

113-070
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i cess to become a regulated superannuation fund forms part of

ol szggﬁnir?r?he tax and superannguation systems, such as applying for an
E GST. The ATO is responsible for receiving and processing the election
regulated superannuation fund (reg 1.04A). After registration, the AT% v:[flllll

- al tion and fund information for SMSFs and provide APRA wit e
= case of APRA-regulated superannuation entities. An ATO system
istration and allows superannuation entities to change their registration

- the

overnment’s Super Fund Lookup website (www.superfundlookup.gov.au)

£ lable information about superannuation funds that have an ABN.

alian superannuation fund | . _
A fund is an * Australian superannuation fund’’ at a time, and for the income year in
‘ﬁchthattime occurs, if: o -
the fund was established in Australia, or any asset of the fund is situated in
[ :
Australia at that time | -
s at that time, the central management and control of the fund is ordinarily in
a paC,
Australia
(|

{ that time, eiftie: the fund had no active member, or active members who are
Australian regiaenis hold at least 50% of the following:

(i) the towl market value of the fund’s assets attributable to superannuation
intcrenis held by active members, or

i t of active
o sum of the amounts that would be payable to or In respec
members if they voluntarily ceased to be members (ITAA97 s 295-95(2)).

The central management and control of a superannuation _fund is or_;d]man]ty ég
\usiralia at a time even if that central management and control is temporai 1 y ou ?1_ :
JAustrali-a for a period of not more than two years (s 295-95(4); CBNP Supuai?};mta Ii
Fund). A member is an “‘active member’® at a particular time if he or she contribu esdo
ﬁg fu.nd at that time, or is an individual for whom conmbut.lons have b_eenfma_ :].
However, a member is not an active member at the relevant time 1f_11e or she is e;horie::;gd
wsident and is not a contributor at that time and the only contributions made to the hn
for the member since becoming a foreign resident were made in respect of a tm;e \g eE
he or she was an Australian resident (s 295-95(3)). Guidelines on the three tests to be a
Australian superannuation fund are set out in TR 2008/9.

(i

Loss of complying fund status

A superannuation fund automatically loses its c_:omplying fund status if it is not an
Australian superannuation fund (CBNP Superannuation Fund).

' i mplying fund status if it breaches one or more regulatory
mviﬁ;oil; ?n??ealf Saencllti"a(i:g t}}:eycu%pability test in SISA s 42(1A). or, for lan C?M;f, t?‘f.:
eompliance test in SISA s 42A(5) (Case 7/2009; Re JNV(Q; ZDDD, Sutherland v Woods;
Iriway; Shail; Montgomery Wools, Re-Ali). - . —

ini nd’s complying status, a contravention of a regulator
Pm'i‘:‘i](])lr?nisdiegtsg?:; lgrgllea;s fi?he contravgrﬁli];%_is an offence, a contravention of Sa Ni:éxlf:ﬂ
penalty provision, or a contravention of certain TAA provisions (applicable to 8
only) (SISA s 39).

PS LA 2006/19 outlines the factors the Commissioner will con_mder when deciding
Whether a notice of non-compliance should be given to an SMSF which has breachegl 6%1;
Iegulatory provisions (XPMX; ATO Decision Impact Siatement VRN 3265 of ZQO’.’_, ,
082007 alternative options available to the ATO for breaches). The _Comml_ssmner‘ kS

ision to issue a notice of non-compliance to a fund was set 2‘1‘51de_ in Pabian Parh.
%ording to the AAT, the case was ““finely balanced’” and ‘‘weighing up all the
15", it would not be inconsistent with the objects of SISA to exercise the discretion

‘-—.__.___

q13-100
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in favour of the fund. The ATO accepted that it was open to the AAT to reach its
on the facts, but noted that, in doing so, the AAT has accepted and followeg th
approach taken in PS LA 2006/19 (ATO Decision Impact Statement VRN 2004 of 211

In certain circumstances, the Commissioner may accept an enforceable ypgam:
from fund trustees to rectify contraventions (PS LA 2006/18). The court’s Pow
grant orders in relation to enforceable undertakings under s 262A(4)(d) of the
include deeming a fund to be complying in an appropriate case (Inferhealth Energig

A regulated superannuation fund that fails to qualify as a complying SUPerannu.
fund remains regulated under the SISA at all times. That is, while the fund iS taxed

non-complying fund (Y13-220), it continues to be subject to all the regulatory proy;
applicable to it, including the SISA penalty regime. ‘

I a complying fund notice is revoked, or the decision to give the notice is gef ¢
the fund is treated as a non-complying fund for each of the y 3
that notice. Where a complying fund becomes non-complyin
the fund previously enjoyed are recouped (113-200).

ears of income cayepag
g the tax concessiong g

The decision by APRA or the Commissioner to give a notice that a fund 18 0T i§ oy
complying superannuation fund, or refusal to give such a notice, is a

re\?i_ b
decision’” under SISA (]28-080). 3

[AMSG 12-130; SLP Y
T13-120 Taxation of complying superannuation entities

From 1 July 2007, ITTAA97 Div 295 provides the special rules for the taxation of (i
following superannuation entities, whether they are established by an Australian law, byy
public authority constituted under such a law or in some other way:

® acomplying superannuation fund or non-complying superannuation fund

® acomplying ADF or non-complying ADF (13-400), and

® aPST (13-430) (ITAA97 s 295-5). \

Division 295 also applies to public sector superannuation schemes, a'thoug
constitutionally protected funds are exempt from tax (13-300).

The Division also provides for the taxation of the RSA business of ai, KSA provi

that is not a life insurance company (Y13-480). The taxation of life of5ce RSA provider.
is governed by ITAA97 Div 320 (13-530).

A complying fund or PST is an entity that satisfies the prescribad conditions in SISA
for complying superannuation funds, complying ADFs and PSTs, while a non-comp
fund is an entity that fails, for whatever reason, to comply with those condi
(113-100, §13-400, 913-430). An entity that does not comply with the SISA condi
prescribed for PSTs is not taxed under Div 295. Such entities are taxed under il

appropriate provisions of ITAA36 or ITAA97, eg as a trust or a managed investn f
scheme (see Chapter 6). I

Taxable income and tax payable — method statement I

The tax payable by a superannuation fund, ADF or PST is worked out using ""
steps below:

Step 1. For a superannuation fund, work out the no-TEN contributions income (§13- )

and apply the applicable rates set out in the /ncome Tax Rates Act 1986 (ITRA) to fi
Income. :

Step 2. Work out the entity’s assessable income and deductions taking account of i
special rules in Div 295 (these rules modify some ITAA97 provisions, include certd

amounts in assessable income, and provide for certain deductions and exerﬂp-
13-125 - q13-170). 1

q13-120

‘ he taxable inco
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"'\. A

entity’s taxable income as if its trustee were an Australian resident

- 3 work out the ,

I o ]3 y supe uat l a.! 0rel1g llpe ation
se oL 4 on=-com 1 lng p rannuation UJJd th 15 a f lbn S Tannu
e ca

i ident.

_950), not an Australian resi ,

F 21 )ut the entity’s low tax component and non-arm’s length component of the
4 Work 0

income. :

gble 1ncO the applicable rates in the ITRA to the components, ;r to the taxable
4 IQflf,pjlljc(m_complying superannuation fund or non-complying ADF. )
R ot the entity’s tax offsets from the step 5 amount or, for2 3551;[83'2)1;1111& ion
j SUbtt}iz sum of the fund’s step 1 and step 5 amounts (ITAA97 s 295 . .
" me of a complying superannuation fund, complying ADT or PST 1s

II[pOtlBIltS p a non-
Q two co a IOW tax com onent Wthh 15 taXEd Elt 15 /0, ﬂ.lld (8]
u

1, !!(} 1€ 1t Wh]C 1 18 ta.xed at 4; o 11 2()[4 15 to 2()[6”‘1 ;. ]he non-arm S
en. h com / "‘
e comp() en l“l an mcome yeclt 18 tl € erltlt S non-arm’s le lgth mcome ( ].3'1 i{))

i i i hile the low tax component
i deduction attributable to that income, while
i 18?51 a?;rteof the entity’s taxable income for the income yeta}r Eiﬂ(';ﬁ;f:%ze S
E rem_ﬁllﬂ n%—TFN contributions income (if any) of a superanngatl?n (;m Tair
M'545)'c1 at 24% for a complying fund and at 2% for a non-complying fund (7 :
J)istaxe

i i ioible for a one-third discount on the capital gains
Complymgdf}mi;:»i?;;ia{)’gfiigé?nzhg;’ in certain cases, a choice of the CGT dlscloggmg
ﬁ:lre llzfilc;lr? eof 13“ <L:)st base of assets with indexation frozen at 30 September 19
gr caicl &
ﬂ13'130)' +a-i-the whole taxable income of a non-_complymg superannuatllor} fu?dng;
e L47°/ and none of the special concessions applicable to complying fw:ll &
s o c C{t3 228’) A special tax regime applies to complying superannuation 'dnnt
““"aﬂamp . jcom[.leing or non-resident superannuation funds that become 1"&1321 2600,
m'b"ﬁ;g:; I]1'1(')1nwhich the “fund’s complying or residency status changes (13-200,
i we
70). . .
‘lwif ; fund has not received a notice under SISA about its 'Compti'gngtiiilt?}féttﬁ:
issi can assess the fund as a complying fund or PST in anticip  fa
t;m'mmS'Slllolgmrdetenninr::d as such (ITAA97 s 295-25). Such an assessment 18 no da =
n"flﬂt:\(,']Ilomn(;issi(mer is satisfied that the notice will not be given, c(fr ?I;Rz;n d?;il Snor
Eéeiv.'e an audit report on the fund (as required under the SISA prULa ;;1 ial s
former s 36(1)) before the end of 12 months after the assessment 1s made.

ion fund is required to lodge an income tax return )mth

the ﬁi%’(ga&llllgic;fribi Zlépfnfgﬂnausag regulatory 1'§ulrn with APRA (or with the ATO, if an
?uis'?l;e PAYG system as it applies to superannuation funds is discussed in Chapters 26
and 27. .
Look-through tax treatment for assets acquired under limited recourse borrowing
arrangements o .

Rgegulated superannuation funds which enter into a limited r@;o;gsgré);nrégv\\:ﬁ%
‘amangement (LRBA) to acquire assets with a trust holding the ass;tlts (i e e
SISA s 67A or former s 67(4A)) are subject to a lo‘ok-thro}l.g tax del penF Ve
ensures that most of the income tax consequences assoqated with the un ler 3% hg ek s
the trust flow through to the fund as if it had invested in the asset dll'eft y. DRl
st under the LRBA is effectively ignored and anything that happen};;f Ot Orthe e
Being the owner of the asset (such as receiving franked dividends) affects
the superannuation fund, and not the trustee of the holding trust. o 008 o

The Took-through tax treatment, which applies to assets acquired in thheich s
laler income years, confirms the long-standing ATO and industry practl;:g wévubdiv as oeen
10 ignore the existence of the trust for CGT purposes (q11-210) (ITAA \
235810 to 235-845).

e

§13-120
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_ “‘concessional
ATO tax governance guide rannuation contributions made to a fund for or by a person are ~'CO

; T atributions tax
S .+ ‘“non-concessional contributions under the excess cor
tions’ " OF

The ATO has released a tax governance guide to assist SMSF gimes in ITAAY7 Div 291 and Div 292. An excess contributions charge or
e 1€

professionals to develop an effective governance framework and identify by the person if those contributions exceed the concessional or non-
improve existing governance practices within their SMSF. Effective tax £ove , ayable y'butions cap for the year (]13-775, q13-780).

SMSFs includes working collaboratively with the fund auditor, seeking ﬂdvicg- ional contrl

making decisions, documenting decisions and keeping good records, accurate and (i L ibutions oN behalf of a person

. C ! \ > . : 5 income
reporting, and managing risks to ensure the SMSF remains complying (Www.atg, 1o assessable income of a complying superannuation fund for a year of in
Business/P'rivately—owned—and—wea[thy-gToupszax—governancefRetirement-p]a : the following:

Self-managed-super-funds). _ tion benefits for someone else, except a ‘roll-
) _ wutions to provide superannuati ; T dg
The ATO has stated that it focuses on the incorrect treatment of transacjop. mb:j erannuation benefit’”” (see below) and certain colntrﬂ??t‘;oils ;:XDI’ y
SbASE, suchum i ,“"elrugeé) (see ‘‘Contributions that are not assessable contributions’” below
ik i

ents under s 65 of the SGAA (these are payments of the shortfall component
I!Ea'af53.n;lupf:ralrmurcltion guarantee charge to the fund: 939-600)

uati ¢ Act 1995 (these
; 61 or 61A of the Small Superannuation Accounts (
| ymm?otirl:t];dga;%ferred to the fund from a person’s md1V1d11%[a11\ Izcg%oulgglsnlghoe
al £ N F ; ) s ) ’
Tt s length ti involvi ; Lo osjperannuatio;l E)oldlng Accounts Special Account: 139-650) (
certain non-arm’s leng ansactions involving companies associated B s 1.3.9). | o |
members and SMSFs that may be intend to improperly redirect dividends g, o s are gedetolly requifed to make superannuation contributions for their
il il Lo ' ;;15013;211561_ theg\“ CAA (939-000). In addition, some empl%flers mak&:t c_gn?;(‘)r;ustlcgz
: . tul ligation. These contribu
- .det” an award or contractual oblig _
]]: %enijn‘f:. ofl the fund, regardless of whether the employer has claimed a tax
0 for il o contributions. . |
4 “-r-'l-over superannuation benefit’” is a lump sum superannuation member b;ncft‘lt
. "‘é._ b;, aid from, and to, a complying superannuation plan, or is paid to an tle;ntlty 0
@A;e apsuperann;laﬁon annuity (see below). A person may hf?ve gleonr:ﬁt ;r;yogi
ti i nuati ider. A superannuation
\Q uation plan with a superannuation Provider i e sl
' olled 0 m one plan to another plan held by the same provider. e
Q mII;‘:irofer:Othanl or?e superannuation inferest. If an amount is transferred from a
[AMSG 97-000; FITR §270-010; SLP S48
913-125 Assessable income and contributions

3

® significant management and administration expenses (Y13-150)

® incorrect calculation of exempt current pension income (Y13-140)

® incorrect freatment of related party transactions and non-arm’s len

(913-170) gth i

Taxpayer Alert TA 2016/6 covers arrangements where individuals (typically
members at or approaching retirement age) purport to divert income earned fic
personal services to an SMSF. The ATO is concerned that, in order to avoid pay
their personal marginal rate, these arrangements are being entered into by indi
an attempt to divert their personal services income (PSI) to an SMSF, where the
is concessionally taxed or treated as exempt current pension income. The
voluntary disclosure offer for PSI arrangements as described in Taxpayer 4

2016/6 may be found at www.ato.gov.au/Super/Self-managed-super-funds/In.
News/Diverting-personal-services-income-to-an-SMSE.

i i i lan, the transfer is
oo ioterest in a plan to another interest in the same p .
a;m: 1;())artlyrlnent in deterrﬁining whether it is a superannuation beneﬁ:[ ora roltl-qver
anuation benefit (s 307-5(8); TD 2013/10: using deceased member’s benefits in a

to start a pension for a beneficiary is not a transfer of an amount between
contributions or payments received by it in the income year (s 295-160) (§13-120). Th

nnuation interests in that fund). o e
contributions are taxed at 15% in the year that they are received by the fund (commod B roll-over superannuation benefit is not Jssessable contributions of a complying
referred to as “*contributions tax”) (Y13-120).

dunder s 205-160, but is assessable income under s 295-190 in certain circumstances

.]l
The assessable income of a superannuation fund in a year of inecme includ

TR 2010/1 sets out the Commissioner’s views on the ordinary mean ‘Personal contributions and roll-over amounts below).
contribution, how a contribution can be made and when a contribution is mat |

e : ; niributions that are not assessable contributions . .
tp];gpsci;cﬁ F‘ﬁflg-%%)w (13-705). Funds can only accept contributions in accordann& The following contributions or pagments received by a superannuation fund are no
Subsieet t cenaln S d fions, the three t £ asseail i iributions:
upjec O Cccortam  additions an excepuons, e ree types o1 assCas ; 4 ~770
contributions of a complying superannuation fund are: # contributions made on behalf of a spouse (f13-770)

I . .
3 government co-contributions (13-760) o
ntributions for a person under 18 (f13-775) that are not employer contributions

® payments from an FHSA under former s 22 or 34 of the First Home Saver Accounts
et 2008 or government FHSA contributions (applicable until 1 July i)

. ibuti i i sets or segregated
| contributions made out of the complying superanguﬁtlon az&a; 4 CO%H pkfymo

exempt assets of a life insurance company, or contriputions ma 0y s o
superannuation fund, a complying ADF or a PST when the contribution w

) o S i isfaction of the non-
"2 member’s contributions for a non-member spouse in satisfac

“member spouse’s entitlement to a superannuation interest in the fund under the
\ﬁlmﬂy law

@ contributions made by a contributor (eg an employer) on behalf of someone €
an employee)

® personal contributions for which the contributor is entitled to a deduction, -and'_ '
® amounts transferred from a foreign superannuation fund.

A complying superannuation fund may transfer its tax liability on ass
contributions to an eligible entity (eg a PST). Where applicable, a complying fund

also use its pre-1 July 1988 funding credits to exclude otherwise assessable contri
(see below).

Apart from contributions tax, a superannuation fund is also subject to tax "
TFN contributions income received by it in each year (13-120, 13-180). .

q13-125
113-125




contributions to a non-complying fund that is foreign SUperannuatiop , . .
berson who is a temporary resident of Australia )

at the end of the jp, o
which the contribution relates (s 295-165; 295-170: former 8 295-171. 205
295-175; 295-180; 295-185). g

Amounts transferred fr

om KiwiSaver schemes to a co
are not included as assessah]

e income of the fund (713-380).
Personal contributions and roll-over amounts

The assessable income of 4 complying superannuation fund includes the follgy
amounts as assessable contributions: E

mplying superannuatim_'

® personal contributions for

intent to claim 2 deducti
below)

which the contributor has given the fund a valid nofjg,.
on for the contributions (see ““Membe i

T contribyjy,
® a roll-over superannuation benefit that a person is talen to receive under g 37,
to the extent that it consists of an element untaxed in the fund and is not an ey
untaxed roll-over amount for that person (see ““Assessable roll-over SUperannig,
benefits’ below) b

® the taxable component of a ““dir,
ITTPA s 82-10F (s 295-190(1)).

Member contributions

ected termination payment’” within the Meaning,

o
445 295-190(3))
included as asstdsabie contributions by i
Tund before its tax return for the year is lodged, and the fund receives a later notice fror
the member reducing the amount covered by the earlier notice, the fund can reduce ji
assessable contributions for the year accordingly (ITAA97 g 295-195(1)).

If the fund is notified of the reduction after it hag lodged its return, the find i
entitled to a deduction in the ncome year in which it 1s notified (s 295-490(1), table ite
2). Alternatively, the fund hag the option to amend that tax return to exclude the reduction
amount, but only if that would result in a greater reduction in tax for that year than the

reduction that would occur for the income year in which the notice is received ()
295-195(3)). |

If a member’s contributions have been

Assessable roll-over superannuation benefits

A “roll-over Superannuation benefit’’
(114-120) that can
““Contributions on beh

18 a lump sum superannuation member benell
be paid to or from g complying superannuation fund (s
alf of a person’’ above) (ITAA97 s 306-10- T14-450).

A person is taken to have received a supe
for the person’s benefit, or payment has be
direction or request (ITAA97 s 307-1 5):

\‘___"1
13-125

rannuation benefit when a payment is mﬂ?; ‘
en made to another person at the persons.

i roll-over sup

_ : is not an
which the an untaxed roll-over amount) and is no
e d 1€

. 1 I-: 1 fD

o )bﬂn ons in

705

5 ; ; income and
uation benefit taken to be received is notb astst?lssdgtnllfé; -
erdi‘l{: erson for whom the rgll-over is ma(]ici, duin thepincome year i

¢ income Olit;o:ﬁributions of the recipient rpll-ove_r s “gf ol ement unfaged it
X o Onsis .

s to the extent that the benefit ¢ gssacy ] el pusr

xemp
“‘ 4 as assﬂssﬂb
det ro]l-O"er occur

o fund { that person (s 295-190(1), item 2).
r

. - t exceeds
d roll-over amount arises if tllu: untaxed ro{} OVGiI; apnal;’;‘gle by the
E Lmtz)éeplan i Snone ($]'415m216]1'(32/?17651¥}{A9%Xs 306-15: 914-450).
g untax % in 2014/15 to '
person S ess amount at 49%
the exc

V i E % as assess ble
| = mOuﬂt 18 taXed dt 15 0

P 1 is that the untaxed roll-over a Aas assessal

=4 ect 18 {

» -chl'a]] €

tl 1o l—() €1 LT W i [ X t WhiC-h haS aheady been
1€ 3 d 'hlle the eXCess am.OLll'l A
Oted E] bOV\u‘e 15 not Sub'E:C‘[ 0 ﬁ]rthEI. ax 1m ﬂ']C fund. 1€ th p

5 V\,‘ e person’'s

e s amount remains
L biject to tax, as 1 equently paid as a benefit from the fund, the excess
8

Slements are sub
B i i ia superannuation
u;ﬁge(ﬂfj er superannuation benefit that is a gepar(tgngda/&itﬁéﬁh& ;;Ey AR,
A roll-ov . H of the Superannuation (Un : e g Lo
,.yment made];lgn;ie(lﬂlzégo) ios not assessable contributions of the recipien
embers) Act
%ﬁﬁ]gﬂ( 1A)). o -

ﬂ r of emplo /ment termination payme
-ove \ {

3 e rolled over into the
- ' loyees cannot be ro |
0t e tion payments to emp . Before 1 July
Employment {ﬂngl;m 1 ngg 2007 so as to defer tax on the anrrglelléas_over under a
erannuation ;yieiminatioﬂ payments’>  were penmtt‘Eedu Ct]? rofl:I over payments were
Hdiresia ) t of s 5
W12, " oTe ent and the taxable componen
i/,0nas arrangemn

L i 3).
Lie contributions in the roll-over fund (s 295-190(1), item 3)
N R

w1 July 1988 funding credits
N

i ise be assessable contributions iln

i C ibutions that would otherwise , UL

Ceétalnfempég];;iii}; t:ilpl;rannuation fund are excludlfd fb;gl?ét%iszs;frlﬁ:diup me i

e Lf nfunded liabilities for member L up 10 30

jey are made in respect of u ailable to funds that were exempt from tax up to Tk

k- 1981% '51115 i}xslr)grl);?grl;;;rﬂzl of a pre-1 July 1988 funding credit as provided by

1988. A fund ma
342 of the SISA.

ing credi choose to
uation fund with approved pre-1 _Ju_ly 1988 fundmg,ge;léésu f;ré:a)ihe iy
| A;!p;;?ggnt of the credits (subject to (}1@1‘;_5)561?&28 )E?%IAAW b kg
4 ibuti i the unfunded liabi : i
E C?ntrlﬁst;()lclﬁoriiagggosg th}eefund’s tax return for the relevant year is lodge
uslees must ma ' s 2 ,
;ut;t:ct to any extension of time by the Commissioner

ibutions otherwise
i duce the contributions o

i rannuation fund can also re S g

i:ncludAedc?;n Iftlsy lzfsezgggle income in antic1patﬁon og éP“];{]ﬁ :&néign;;r{lgidered nout o1

i i ever, the cre Vi b .

?edlﬁs o ;i;i :ohtllll{: ]e?xiiilltH [0;;1 the notice received differs from the amoun

0r the mcome

anticipated (ITAAY7 s 295-270).

Transfer of assessable contributions

3 -anst that has
. ; lying ADF (transferor) as

ing superannuation fund or & complyln, company or units
& Cotmpl%{ﬂagfo?;ll?f)f superannuation policies with a life asfgi?[{i:gns tcf) th);t ety
!HVES!TETSE% s transfer its tax liability on assessable contri sferee. The agreement,
Eltjr " fi )]]Ijlaymitten agreement between the transferor an? tgar;und’s t i
W]fir‘l?l ?;eifr:revf)cable I DE TN Ot Betore Jogrent Ql”h iransferor may make one
yéar o ch the aéreement relares (‘;["{IAA9;:.S zlii—tzrggg%ereg The effect of the transfeé

income year with a particu iy essable income an
?Sgrﬂ?:?t;rét g;ggafﬁrc?)rﬁtl:l}gutiong are excluded from the transfet:m;ai assCs85a
I L 5 T "

included in the transferee’s assessable income for the relevant y

-
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The total amount of contributions covered by the agreements cannot e odifications in s 295-85(2) do not apply to the CGT event if:

Xeeed fhy The m

amount otherwise included as assessable contributi

ontributions of the transfer - i 1
year. The amount covered by an agreement with a particular ‘Lrans]f'mrezz)rjslc 011'. - ey " a capital gl o doss from fher SYent i e i
amount calculated by dividing the greatest equity value of the transferor’s in]f,?;ed‘ i i1‘1111c:’fuati0rls, or

the transferce in the i - S L
e o 1come year by the transferor’s low tax component tax raga p m CGT asset is a debenture stock, bond, debenture, promissory note, certlﬁc‘ate of
o gﬁ?itierflent bill of exchange, promissory note or other security, a bank deposit or a
", 1 9 ?
Transfers from foreign superannuation funds g ~ Joan (secured or not}, or other loan contract (s 295-83(3))
v The modifications can also apply to the CGT event if a capital gain or loss is
st because of certain TTAA97 provisions (eg for cars, shares in a pooled

: egarded _ or
gh% disTe opgfem fund, collectables, trading stock, insurance policies, etc) (s 295-85(4)).
Ll

~ The above modifications have the effect that the CGT provisions are the primary
® where the t i : : - . ietermining the capital gain or capital loss arising from a CGT event happening
from a fgreriaglllqserszr;iﬁaﬁgitmfd;%niiuf;;?]nu?tlon ﬁ]mjbk a? amount frangfe : gg}%e:ﬁset ofga complying superannuation fund except for the CGT assets and
ton to a member of the foreign fyNIEL Co ified i 85(3). F le, the capital loss realised by a

the extent ; cigm 2 specified in s 295-85(3). For example, the cap v
xtent that the amount transferred exceeds amounts vested in the mem ctions P d from its investment activities is determined under the CGT

The following amounts transferred from a foreign superannuation funq

are assessable income of the transferee fund i i 1 i
D s nd in the income year in which th

tir . . on fun e
e of the transfer, or ‘l m‘;ﬂig?as a deduction under s 8-1 (ID 2009/92: a share does not c/?nlle w1th}1]n the
- : : i of ity (see 2nd dot point above); ID 2009/110, ID 2009/111: exchange
b E:;lgsrfee;?gdnfinsferee 1s a complying superannuation fund — so much of an ame ‘ ing ;1; n:e%lrz%yl 0/(7._ futures conpi[racts). )
p om a foreign superannuation fund as specified in a choice madet aded oprions: . o .
ormer member of the foreign fund under ITAA97 g 305-80 (Y14-420; ID 4 The s 295-85(%) modifications can apply to a venture capital limited partnershlp
Balker: IRA not a foreign superannuation fund). G when a complying superannuation fund is a‘partner in the partnership such that gains
b flowing to the futid by reason of being a partner are taxed as capital gains (ID 2011/7).
The above treatment also applies to transfers from a superannuation scheme g . W £
> that ading <1ac<

not, and has never been, an Australian superannuation fund or foreign superann

fund, was not established in Australia, and is not centrally managed or cony Lor CGT assets owned by a fund on or after 7.30 pm on 10 May 2011, the trading

Australia (s 295-200(4)). However, amounts transferr Wi N i -ovi i i i ilable i lation t t

. / ) ed from KiwiSave . exception provided in s 295-85(4) item 5 is not available in relation to assets
complying superannuation fund are not included as assessable mcomresg}t{eﬁf t;med by ITAA97 s 275-105 (i shares, units in a trust, and land) (ITAAIT s
(f13-380). 1 4-10(2)(b)). Complying superannuation entities may only access the trading stock

) exception fo the CGT primary code rule for assets other than those covered by s 275-105
[AMSG §7-120; FITR 9270-010ff; SLP §45-'444 where such assets can appropriately be treated as trading stock.
1 ~ p Example

13-130 Superannuation funds — capital gains
An SMSF buys and sells shares during a year pursuant to the fund’s mvestment objectives and strategy.

The CGT provisi i 1 7
complying su CIPam ]Sltc'ms 11:: g : 3-1 and 3-3 (see Chapters 11 and 12) apply w4 " The fund must determine whether a capital gain or a capital loss arises for each share transaction during
plymg sup uation fund in the same way as any other tavpayer, subiect to i nder the normal CGT rules.
modifications in ITAA97 s 295-85 (see “CGT pri o peyer, subject t&,” the year u norm
iy eode’” & “taw) and s 295-90 (8 The fund does not need to consider whether the buying and selling of shares would qualify as being in

[3
‘30 June 198 3 : i ‘
complying Su| il’:lisllet ta:nd g_ﬁfg] = bSIOW). The modificationz do not apply to non- the business of share trading, or whether the shares bought and sold during the year would be trading
p uation s or non-complying ADFs. stock. The normal CGT consequences will apply to the fund’s share transactions.

it

unde?a llqok—tlérough tax treatmclent applies where superannuation tunds acquire an asset .’Iﬂ:wran“ce policies
imited recourse borrowing arrangement as permitted by the SISA ({13-120), ' ~ For CGT events in the 2005/06 and later income years, a capital gain or capital loss
CGT pri s W disregarded if it is made when a CGT event happens to an interest m a policy of
primary code insurance for an individual’s illness or injury and it is made by the trustee of a complying

If a CGT event happens involving a CGT asset owned by a complil

superannuation fund (or a complying ADF igi i
to the CGT event: plying or a PST), the provisions below do not apph

300(1), item 7).
P Example

i e ABC Su tion Fund holds total and permanent disability insurance cover for its members,
® AA = . - " perannuation Fun p _ [
le 19; i 63 {about Ordlnary income), s 8-1 (about amounts that are deductibléh ~ through Safe Insurance Co. Samantha, a fund member, is injured at work and applies to be pa1d_a total
ands 15-15 and 25-40 (about profit-making undertakings or plans) 1 ~ and permanent incapacity benefit from the Fund. Safe Insurance Co is satisfied it must pay the insured
N amount to the Fund in respect of Samatha’s injury.

Wannuation entity for the income year in which the CGT event happened (ITAA97 s

® JTAA9 - i ‘
75230-15 (about financial arrangements) 1 Any capital gain made by the Fund on the payment from Safe Insurance Co is disregarded under the
t? insurance CGT exemption in s 118-300(1)
® [TAA36 - \ ' :
S 254 dod 52 {ebunt profit-making undertakings or schemes) For the Fund, the disregarded capital gain is governed by the CGT primary code rule in s 295-85(2) and

295-85(2)). .

15 not subject to treatment on revenue account.
113-130 113130
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T the roll-over for
F : i held by the fund. The consequences of the : ;
8 the casc ) ?ggnewgé(itf I’imd furgher consequences for roll-overs involving life
(6T ﬂsse‘f,;nfa‘éies are set out in ITAA97 s 311-45 to 311-55.

e COL

| C der Div 311 must be made by the day the transferring entity’s income
e un

CGT assets subject to the asset roll-over as being transferred (or disposed ¢ -,
receiving entity by treating the assets that would otherwise realise a capital 24 gg
transferred at their cost base and assets that would otherwise realise a capita]

being transferred at their reduced cost base (s 310-60(1) to (3)). The consequenceg are-,

i : ithi ther time allowed by
' A choic transfer year for the entity (or within a fur - Ay
® the transferred CGT assets will have neither a capital gain nor a capita] 0SS o g g retumn is lt_)drzlgeerc)l f%a E:hs«ay e tryans ferring entity’s tax return is prepared is sufficient
transfer, and o . _-Comﬂ;ffﬁg making of the choice (ITAA97 s 311-60).
® for the receiving entity, the first element of the cost base and reduced COSt baen o gridence

the transferred assets in its hands is taken to be equal to the cost bage yo &

reduced cost base, respectively, of the asset just before its transfer (When jt Wag 2
held by the transferring entity) (s 3 10-60(5)). 3

Likewise, under the individual asset approach for revenue assets, the trangfor:
entity has the option to disregard all revenue gains or losses it realises, or it may choe
to disregard some or none of its revenue gains or losses. This approach for IEVenue e

A extension of relief to transfers within the same fund
Propose

i : AA97, effective from 29
i ounced that it would amend IT \ ‘
ute govemeﬁ: t]:lfast Etlﬁ{: existing MySuper tax relief covers the consgq_u%r]lceisa\(;i
> _to_ en;;usuperamnuaticm fund, where the transfer is requu}-;ad under the :
gpusicr® ‘:;tggffected as the MySuper requirements do not apply to them.
SMSFs ar

i X ill need to be offered through
i the relevant MySuper product wi et .
will treat the transferring entity’s gross proceeds for the transfer of each Tevenue gggy: o access th%s rtillsgu e Pl . Wb e, Ehad m‘{e?s lﬁ ) Iife
be the amount, the deemed proceeds, it would need to have received to haye N0 profige | fhe same type of s L o exomert it ot snemibers, the same et will apply.
loss from the transfer. This rule means that there is no gain or loss for the transfuye§  surance company O

. . ; ITing 1 ly:
entity (ITAA97 s 310-70(1)). The receving entity will be taken to have paid an : The asset roll-over will apply . d entitics that dispose of assets
equal to the deemed proceeds for the transterring entity for each revenue asset reg o at the membershin interest level and to the interposed enti
Division 311 tax relief for transfers of accrued default members pursuant to the transfer, and

Tax relief is available under ITAA97 Div 311 where there is a mandatory transfe of

Ccoun a com n n o fz ts to
upe fu th jnit 1 trans fer of members’ account balances from de ault pI‘OduC S
i n € 12lla.
It 5 t balances m p]yl gs rannuatio nd to a M LY

MySui,- products, and will not extend to any rebalancing which may occur after
Iy Lcts,
thf nocial wansfer. | _
~ The relief will not extend to-the transfer of lossg_s (Ai'ﬂsrc%g Sf"rzegivgfe;% ]ic ATO
: ] ini .gov.auw/media-release/035- - The
Division 311 applies to the income year of the fund that includes 1 July 2013 and g Wil se, 29 June 2013: ]‘af_.rmnl_stertsljtriifgg gg:ai e et T i 10
following income years if the accrued default amounts of members are transf b advised on the administrative trea . e i Nl
il the outcome of the proposed amendment is known (ww i
rnt}slatfon/ln-detailfDiIect-taxes/hlcome-tax-for—busmessesflncome- ax-r
h;.%:Super-transfers-within—a—fund).

members’ accrued default amounts to a MySuper product).

Where the conditions in ITAA97 s 311-10 are met, a complying superann g
fund can choose to transfer a loss or choose an asset roll-over, or boit If the
superannuation fund invests in a life insurance company or a pooled superantuation trus
(PST) to support its default members, the same relief is provided to thosz enitities.

A transferring entity that is eligible for relief under Div 311 and-'nder the Diy 3l
merger relief provisions (see above) can choose which Division to appiy to its particula
transaction, as it will have access to the same income tax relief

The transferring entity can choose to transfer any or all of its losses (set out ins
311-20), in whole or in part, to one or more of the following entities (a recelving entify):

® the continuing fund for the choice y

CGT exemption for funds paying current pensions

A annuation fund paying current pensions is entitled to a tax exe_mpt_i;)n fﬁ; g;?[
.alS:spic,eel;sable income derived from the assets of the fund supporting its
pension habilities (/13-140). ' ) o
Any capital gain or loss that a complying superannu:;?tzn(%r;d lrjrlg%(eiss Efil;:ezarded
ing “‘segregated current pension ass =

mggpgelnllg%;g).aln ad%iTiti%n, when a CGT event h_appens to asi;ets L_lqsegli;gl?ryd;g
produce exempt current pension income, any capital gain or capital loss is g
(ITAA97 s 118-12).

The CGT exemptions are not available if the superannuation ﬁmde nl}[o L&:;ig;; lﬁiz
current pension liabilities. This may happen, for example, Whe? a cgrrn apmem ) oo
ﬁeased to be payable because it is fully commuted, or the annua pen:slc:m é)esyand o
are breached. TR 2013/5 provides guidelines on when a pension comm

(114-120).

Avoiding double taxation

- . s or
The capital gain calculated under the CGT prov1s1onl§ may elt)e(agfidﬁchlges i
Slinguished if the trustee of a superannuation fund disposes o a?' 1a§181 into account in
flotional capital gain) and the market value of the asset has been tak e
Setermining the fund’s net previous income in respect of previous yealrs_n 13200) o
ITAA9T g 295-325 (where a complying fund becomes n_on-co;npd}‘n %_270)

ITAA97 5 295330 (where a non-resident fund becomes a resident fund: g :

® a PST in which units are held by the continuing fund for the choice just affer fhe
completion time, or

® a life insurance company with which a complying superannuation life Insurance
policy is held by the continuing fund for the choice Just after the completion time§
311-13).

The effects of transferring a net capital loss and tax loss are set out in s 311-25 and
311-30, respectively. '

A transferring entity can choose an asset roll-over for an asset where the asset IS
reasonably attributable to the accrued default amount of the members and a CGT e"ﬂ“
happens to the asset with the result that the asset becomes an asset of one of the recew!r_lg
entities (see above) as a result of the event (ITAA97 s 311-40). Where the transfermig
entity is a PST or life company, the asset must be reasonably attributable to the aﬂfﬂ?ﬂf
default amount of the member and the units in the PST or life policy issued by the entilf

—————___________—__\—_—___#

113-130
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If the notional capital gain exceeds the amount that would have been ingjye
assessable income as a capital gain if the asset had been disposed of for itg mal’két
at the time of calculating the fund’s net previous income, the excess is assessable
the CGT provisions. If the notional capital gain does not exceed that amount, pg 1

is included in assessable income under the CGT provisions (ITAA97 s 118-20¢ 4A) T

)
[AMSG §7-130 — 97-140, FITR TI51-500ff; FITR 9270-100f; SLPW

; its assets

e . arrent pension assets method, the fund segregates 1
Under the Segéeogg éflflk)clﬁgctl1epfund to discharge the liabilities gayable 11-11 f{ezpei;,t a?rl:

i P8 » relev le purpose), as certifie

the sole PUE stream benefits (the relevant sole purp 5

g & mion(:eee below) or prescribed by regulations (s 295-38503), (42)}'3 T]:E

i certifica ¥ allocated pensions, market linked pensions or account-bas

puscrved Sb g??ﬁ?d ihe SISR (ITR97 reg 205-385.01(a)).
i

!_ h (1 hy a fuﬂd thclt <an be ClaSSCd as bg]:egated c €1 pen (V) S8€
aSSetS 2 S .LlI] t S101 assets
cEec ary =
not ex (4 d the leue: placed on i:he julld 5 CUlIe“t pellSI()Il llabl 1t1es hy the actu as

may' ined on 2 ‘“hest estimate’” basis (former 1D 2002/368).

The assets SUPPO

13-140  Superannuation funds providing pensions

A complying superannuation fund is entitled to an exemption for so mugh
income as is attributable to its Hability to pay current superannuation income g 3 i t
s ; Sl : ; t-based pension are no
benefits (ITAA97 s 295-385(3), (4); 295-390). The exemption applies to the ordi L ated pension, @ market 1u_1ked pension or a? ‘*:Ct;c;ltnihe markgt valueof 658
statutory income (other than assessable contributions or non-arm’s length jpeati ot alloca egated current pension assets to the exten - tream benefit (s
derived by the fund from its segregated current pension assets or as calcula % ‘wﬁd sggrthe value of the account balance supporting the income Sh.ei contributed
proportion of the fund’s superannuation liabilities (see below) (former ID Qag?" . ?n this case, none of the income derived from the as_sletfb W 10(31n i
specified roll-over amount from untaxed fund is not exempt income; SCCASP . WSS(()BQS of the market value over the account balance will be exemp
as trustee for the H&R Super Fund, meaning of arm’s length income: 913-170). ‘ g:';sgx i hol
) ) ) : ; : : ion assets as a whole
A CGT exemption applies when a CGT event happens to the assets SUPPOrtiy Section 295-385 only requires the segregation ek CE[H:[?[;; p?;llt(; assets in respect of
superannuation fund’s current pension liabilities (see “‘CGT exemption for funds pyc. . other assets of the fund. There is no requiremen 8t
current pensions”” in 913-130). : fiom thc

each individual mei
mgh funds may ¢

rting a superannuation income stream benefit which is being paid as

efiner who is recelving a superannuation income stream benefit

ian | i loose to do so where permitted by the fund’s trust deed.
A “‘superannuation income stream benefit’’ is a benefit that is paid fiop

. o -account) of a
superannuation income stream, ie annuities and pensions which meet the presarifgd D 2014/7 sets out the circumstances in which a 11ank11asti:§gu£]tsé?r%Eztag(whezl the
standards in the SISR or RSAR (ITAA97 s 307-70; ITR97 reg 995-1.01). A pensio mplying superannuation fund is a Segegated CIErRCI 1,31? sista bein;g dealt with for the
cease to be paid in various circumstances, such as the death of a pensioner, or whege i e, is considered to be invested, held in reserve Orl'ob'elities ayable in respect of
pension is fully commuted, or the SISR or RSAR pension standards are breached (i ﬂwp“ pose of enabling the fund to discharge liabi payal

: v Th ; . : & 3)(a) or (4).
2013/5 in §14-120). The current pension mcome exemption does not continue wh 0 \sannuation income stream benefits for the purposes of 8 295-385(3)(a) or (4) .
superannuation income stream benefit has ceased to be payable because a pensioner i’ D" he attributable proportion method, the exemption is based on the proportlog
died, subject to a limited exception as noted below. Q) o e “fﬁ current pension liabilities of the fund to its total unsegTZgate

; : nsegregate ; fund’s ordinary
To provide tax certainty for deceased estates, the term *‘superannuation ftg %gsatgion liabilities (ITAA97 s 295-390). That PT_OPomoélnf);ni?,i length income,
stream benefit’’ has an expanded meaning for the purposes of the current pensius incag and statutory income (other than E}SSGSSable gontr1but10n§, 125 that are segregated non-
exemption, applicable to the 2012/13 and later income years (ITR97 reg 225-345.0 income exempt under s 295-385 or income derived from asse -
The effect of the expanded meaning is that where a fund member (peasioner sumrent pension assets of the fund) is exempt from tax.

receiving a superannuation income stream immediately before his/her death, and (i fion fund’s *segregated non-current pension assets’” arc assets rela‘;}nﬁ
: 5 ; ; S : A > A superannuation : . S s ertifie
mcome stream did not automatically revert to another person on the petsioner’s death . ﬁm%’s superannuation liabilitics other than current pension liabilities (as ¢

- S
amount that is either paid as a death benefit lump sum usine o1y an amount from i g ; . ot its non-current pension liabilities
superannuation interest that was supporting thepdeceased fmciZner’s income stig | ) dn actuary), ie assets invested or hf,ﬁlzgéhﬁl rilcllcl:)me derived from segregated non-
immediately before the death, or that is applied from that intcrest to commence a I 8295-390). No tax exemption 1S 2
income stream, is taken to be a superannuation income stream benefit payable by il eUEent pension assets.
fund for a specified period. The specified period is from the pensioner’s death untile
soon as it was practicable to pay the death benefit lump sum or commence th
income stream. This effectively allows the superannuation fund to continue to be et
to the current pension income exemption in relation to such an amount during that peri

Actuarial certificates

. . 5 . . t
A superannuation fund paying a pension may need to ﬁbtamdan a:ﬁuaﬁlsegesseitl;fgzats
gach year in order to claim the exemption on the income earglgo on the
provide for current pension liabilities under s 295-385 or s 293-390.

An actuary’s certificate is not required if a fund is claiming the czem%tsl ﬁ.gﬁ%ﬁ
segregated current pension assets method apd is only paymg alloca‘gegSI(;):). IT[S97 -
lnked pensions or account-based pensions (ITAA97 s 29?1— i) TR TR
25-385.01). A fund that uses the segregated assets me;thod an hggsdo het vp
pensions will need to obtain a certificate covering all pensions that the fund pays.

Funds using the proportional (unsegregated assets) me_thod‘ W}ul need aréfacgiri;arll
Seilificate for each year that it claims a tax exemption, regat dless of the type of p

Being paid (s 295-390(4) to (7). |

Funds paying pensions may also require additional actuarial certifications as part of
WESISA prudential requirements (SISR Pt 9).

The deemed superannuation income stream benefit is reduced by any amount, olh
than investment earnings, that was added to the superannuation interest on or after
pensioner’s death. “‘Investment earnings’ does not include an amount paid un
policy of insurance on the life of the deceased or an amount arising from self-ins
This ensures that the level of the exemption for the relevant period after the pensil

death is no greater than it was before his/her death (allowing only for investment earmii
after the person’s death).

Method of determining exempt current pension income

There are two methods of determining the exempt current pension income amoit

— the segregated current pension assets method and the attributable proportion method |
— either or both of which may apply. \

13-140
113-140
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ATO guidelines — powers of general administration

The ATO has provided guidelines for funds claiming the exemption foy o
current pension income (ECPI), the actuarial certificate requirements, the annua]'x-
requirements for a fund in both the pension and accumulation phase, the effect ol
losses or capital gains and losses on a fund’s claim for ECPI, and the re '
an SMSF’s tax return (Fact Sheet ‘‘Self-managed super funds and tax eXempfjgn..
pension  assets’:  www.ato.gov.au/Super/ Self-managcd-super—funds/hl—detaii/ ;
resources/SMSF«technicalfSelf-managed—super—funds-and-tax-cxemptionS-Oﬂ-pensi
assets). y

porting labek s

In certain circumstances (eg honest mistakes and matters beyond the fund
control), the Commissioner may allow superannuation funds to continue to claim hj,g
even though the SISR minimum pension standards (f14-120) have not been met undh-' )
powers of general administration (www.ato.gov.au/Superf’Self—managed-supe[_fun
detail/SMSF-resources/SMSF-technical/SMSF s--Minimum-pension-payment- -
requirements---frequently-asked-questions).

Changes from 1 July 2017

i

The SIS Regulations and the Retirement Savings Accounts Regulations g :
(RSAR) currently permit individuals who have reached preservation age, but nat e
from the workforce or attained age 65, to access their superannuation by commengyy:
transition to retirement income stream (TRIS), a transition to retirement 1NCOMme Pepsye
(TRIP), or a non-commutable allocated pension or non-commutable allocated anyp

(this is a form of TRIS offered by superannuation funds between 1 July 2005 _anqi-
September 2007). 1

Some individuals have used TRISs for the sole purpose of achieving tax advap 1
For example, they can enliven the earnings tax exemption by commencing a TRIS, fiy
saving up to 15% on earnings, or they can participate in superannuation salary sacrifig
and draw down their account balance by commencing a TRIS to receive income LE:) AN
a concessional rate while not reducing their working hours. Also, individuals maye'}%;é
treat superannuation income stream benefits as superannuation lump sums, whic. 2 e

A

free up to the low rate cap of $195,000. (The government will remove this elacion which
is provided in TTR97 reg 995-1.03: 914-130.) -

; : |
Farnings tax exemption

From 1 July 2017, the earnings tax exemption will be exterideil to new innovil
retirement income products that are deferred superannuation incoine streams (including
guaranteed annuities and group self-annuities) and will no longer be available for T
The relevant earnings tax exemption provisions from that date will no longer refer i
“‘superannuation income stream benefits that are payable at the time’ but will insies

apply when a superannuation income stream is in the “‘retirement phase”” at the time s
295-385(3)(a), (4)(a@), (5)).

A superannuation income stream will be in the retirement phase at a time if:
® a superannuation income stream benefit is payable from it at the time, or

® in the case of a deferred superannuation income stream — a superannuation incortt
stream benefit is payable at a later time and the person who will receive the b !
has satisfied a relevant nil condition of release.

A superannuation income stream will not be in the retirement phase if!

@ itisa TRIS, or :

.
® a superannuation income stream provider has failed to comply with a commufait
authority in respect of a member’s transfer balance cap.

q13-140
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mall APRA funds

Fs and small APRA funds will not be able to use the segregated method to
Sl\ﬁ- tfsleir earnings tax exemption for an income year if:

time during the income year, there is at least one superannuation interest in the
. ?:n?d that is in the retirement phase, and
just before the start of the income year:
. .
a person has a total superannuation balance that exceeds $1.6m, and

the person is the retirement phase recipient of a superannuation incc_nne stream
2 (whether or not the fund is the superannuation income stream provider for the
superannuation income stream) (s 295-385(7); 295-387).

; - “‘disregarded small fund assets’’

f funds covered by s 295-387 are known as :
: Ass:;igt be segregated current pension assets for the purposes of s 295—385 or
e {: d non-current assets for the purposes of s 295-395. These fund§ will now be
: if:deto use the proportioning method under s 295-390 to determine their earnings tax

ton. . o

mmi regulation will be made for the purposes qf s 295-390(7) to determine ha;lblgmérs h]'H

of account-based income stream benefits for the proportionate method. his

ec_t hat funds which use the proportionate method but whose on_ly superannuation

o et-s:ream befieSit liabilities arise from account-based superannuation income stream

ll-mmcts will ot be required to obtain an actuary’s certificate for the purpose of
Jelermining their exempt current pension income.

a is an integrity measure as a consequence of the introduction of the
mrr;l‘:rlf“ualzgg: c];p from 1gﬁjl§ 2017 (9 14-320). This is because some |nd1‘\/1d_ualsI %fv]gll l(:ie
\m;‘rt;d to reduce the value of their interests in t_he retirement phase to $1.6m. . un tz
» th members in both the pension and accumu]a‘gon phase can use the se%rebgate ) asste;
ﬁethnd to determine their earnings tax exemption, assets can be cycled between the
searegated pools for each phase to avoid CGT.

[AMSG §7-150ff; FITR 9270-390; SLP 945-200]

$13-150 Superannuation funds — allowable deductions

uctibility of expenditure incurred by a complying superannuation fund is
dele;rlm}’lﬁegeinder thg generfl deduction provision in ITAA97 s 8-1, unless a specific
provision applies (eg ITAA97 s 25-5 dealing with tax-related expenses). Expendm%rei
st be **incurred’’ in order to qualify for a deduction (see §16-040 and TR 97/7 for
auidelines on the meaning of ““incurred’”).

Expenditure is deductible under s 8-1(1) to the extent that:

® it has the essential character of an outgoing incurred in gaining or producing
assessable income, or

® it has the character of an operating or working expense of a business or is an
essential part of the cost of the fund’s business operations.

A loss or outgoing is not deductible under s 8-1 to the extent that it is of a capital,
pivate or domestic nature, or is incurred in relation to gaining or producing exempt
Iicome or non-assessable non-exempt income, or deduction is specifically prohibited by
dprovision of the tax Acts (s 8-1(2)).

The specific deduction rule in s 8-5 is subject to any provision that may prevent or
it the deduction of the amount. Where two or more provisions allow a superannuation
Sility deductions in respect of the same amount, the superannuation entity can deduct
?lY under the most appropriate provision to ensure that there is no double deduction (s

10).

B 2
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General and specific deductions

The general principles governing deductibility of expenditure for SUperap,

funds, ADFs and PSTs (superannuation entity) under s 8-1 and other specific prov‘
are discussed in TR 93/17, o

Subject to the need for apportionment, expenses that are ordinarily deductibj
s 8-1 include: (a) administration fees; (b) actuarial costs; (c) accountancy ang audiy
(d) non-capital costs of complying with relevant legislation: (&) trustee fees o
premiums under an indemnity insurance policy; (f) costs in connection With
calculation and payment of benefits to members (but not the cost of the benefif itselfy -
interest on money borrowed to secure temporary finance for the payment of benefg 3
medical costs in assessing invalidity benefit claims; (g} investment adviser fees and g
in providing pre-retirement services to members; (h) membership subscriptiong paid

professional associations; and (i) other administrative costs incurred in mapg,

il
fund (TD 2004/1: costs of subscriptions to share market information semgcle-sg i
Journals). 5

General expenses of managing a superannuation fund (such as those above) i
are incurred partly in producing assessable income and partly in gaining exempt i -t
must be apportioned. The two generally accepled apportionment methods are ge oull
TR 93/17, but other methods are acceptable provided they give a fair and reasonshl
assessment of the extent to which the outlay relates to assessable income

(see «
guidelines on apportionment of expenses’” below). The apportionment ensureg

expenditure is deductible only to the extent to which it is incurred in producing asg
income. The exempt income of a fund includes non-reversionary bonuses and e
current pension income (f13-140). Apportionment is not required for non-gy

expenditure incurred solely in gaining contributions made to the fund (see “Cogtyl
collecting contributions’” below).

Fees paid to a commercial superannuation provider in respect of a product purchye,
by the superannuation fund (eg investment or administration charges levied by b
assurance company or PST) will generally not be deductible. Investment-related 2x7g
(eg commissions and ongoing management fees) would ordinarily be deductibic, bt
front fees incurred in investing money ate of a capital nature and are not ceanctible (10
95/60 at 716-660; ID 2004/968: management fees and allocated pension fund).

Costs incurred in amending a superannuation fund’s trust deed are deductible if they
are not of a capital nature. An example is where the deed amendrepts are necessita
changes in government regulations and are made to ensure 14+ the fund’s day-
operations continue to satisfy the requirements for a complying superannuation fun
where the amendments make administration of the fund more efficient and do not ame
to a restructuring of the fund (IT 2672; TR 93/ 17, para 23). In contrast, amendment o
mcurred by an employer-sponsor of a superannuation fund are deductible, regardless it
whether the amendments are necessitated by changes in government regulations.

A complying superannuation fund can claim a deduction uynder ITAA36 s 70B &
the full amount of a loss it incurs on the disposal or redemption of a *tradi )
security”’ (as defined in ITAA36 s 26BB: 923-340) which is not a segregated curteil
pension asset (as defined in ITAA97 s 295-3 85(3)) and where ITTAA97 s 295-390 app
to exempt some of the income of the fund
disposal or redemption of a traditional security is limited by certain exceptions (&
70B(2A) denies a deduction for a loss on disposal or redemption of a traditional sec
made by a complying fund where the traditional security was a segregated Cures
pension asset). As s 70B does not provide for any particular treatment of such losses i
respect of traditional securities held by funds which do not segregate their assets, IS
funds can claim a deduction for the full amount of the loss on the disposal or redsmpi:
of the traditional security in the year in which the disposal or redemption takes places

113-150
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0B conditions are satisfied and no exceptions apply to the loss. This is the case
7

the § £ 795-390 applies to exempt some of the income of the fund in that income year
1S

'2,[]014/26)- ity hether the expenses are of a capital
‘ ibi f legal expenses depends on whe ! :

; de?rﬁtrlebll];ut gertagm legafl expenses are specifically made deductible (16-330).
que 0 ,

i wr lated
grrever’ diture incurred in establishing a structure for a regu
Capital exﬁﬁﬂl ](eg purchase of a trust deed) is not deductible under ITAA97 s

%ﬂf{ﬁ} 6-156; former ID 2003/524; former ID 2003/525).

¥ i ai TAAY97 s 25-45 (loss by theft) for
¢ dec'luf_ Eﬁnbywsr?e g?ttv?g L}[:}.lasz?ELZS Lglfd;; gMSF as the loss was not caused by the
; / mpg:tion of an employee or agent (Shail). ’

e /3 and TA 2008/4 set cut the ATOQ’s concerns abqut non-arm’s 1<_3ngth
F der which a fund uses borrowed funds to acquire an interest n an
e LEJ' le, and certain non-arm’s length arrangements pnder which g
o f}Lfnd! derives income through a direct or indirect interest in a close_ly—heg
m’[l‘ll-rlleuzgﬁgems include the deductibility of expenses, and whether income derived by

he fund from the trust is non-arm’s length income (§13-170).

: collecting contributions o -
Cost of determining ~deductions under s 8-1, a contribution made to 'a complyléllg;

g ef n furid is taken to be assessable income, whether or not it is an asse:ssab1
e 10(IT AX97 s 295-95; TR 93/17). That is, the receipt of non-assessa g
wnmbll?ggc does not reduce the extent to which a fund can (}educt _expe_r{d.lttére ngsuar(?n
?mgt;lt::;i!rq u,;ltributions. Accordingly, losses or outgollcngs c}lgn'fctly mcunfydhel)—ieath ;1; in
i A ibuti : rtioned for s 8-1 purposes %

iph: tions do not need to be appo -1 pu ‘ _
Pbm]-fé‘rji?; zigttlzali]ﬁnlg both assessable and non-assessable colntrlbut_lon)s (ﬁqludlgﬁiaﬁ Zigolﬁ
A~ : 3 -assessable portion). This m

ibuti t has both an assessable and non-ass : ! .
\ 1g;buﬁg;1 tz)h: n;?l-comp]ying superannuation fund that is an Australian superannuation
iﬁ];:il ];F:;omplying or non-complying ADF, and an RSA prov1de.r. ‘ R

’A roll-over superannuation benefit (§13-125) to a fund is a con‘glbunpfnit “(gre
205-95(1) purposes. For example, the full roll-over amount 1s treated as it goe
included in the fund’s assessable income when worl;ln]% outl‘yhe f;lidu:itéllalli é)ger;;?ﬁl 1(i}ng '

is 1 i i en

inistrative fee under s 8-1. This is consistent with the policy m vyade :
;gtip—lgés(;tlr)atll\lfat a fund can deduct losses and outgoings incurred in obgallgﬁg a roll-over
superannuation benefit in its entirety (not just the assessable part) (1D 2 ).

Cost of insurance premiums for death or disability benefits

A complying superannuation fund which provides death and disability benefits ci[hat
are specified in ITAA97 s 295-460 can claim a deduction rel_ated to the cost of prgw_ mgr
these benefits. The quantum of the deduction is Calculatggl{ eltggg (21% ;1 pjﬁgﬁfve?;ls tl‘(l)e

ing a fo der TTAAY7 s 295-465. ,
by using a formula based on actual cn_)sts un o g ey Sl
fund hoose not to claim deductions under s 295-465 for an i ar ai
deducr?g;gugts in;tead under ITAA97 s 295-470 based on thel f_und s ﬁlmref,lfbfhw‘[}; ‘[(oS
pay the benefits (see ‘‘Deduction based on actual cost of p;owdmg benefits™ be fpthese
205-465(4)). An RSA provider can claim a deduction relating to the provision o
benefits on a premiums basis (ITAA97 s 295-475).

The benefits under s 295-460 are superannuation death beneﬁt]% dlsabilclilgl
Siperannuation benefits, temporary income protection benefits and, fDI':bEI}G 1t§ qg:}/) "
o or after 16 February 2008, terminal medical cond1t10n~bcn€ﬁtb (see 'de* a r-the
“Superannuation death benefit” means a lump sum or pension b,e:neﬁt pai ld e sum
death of a member (§14-270). A **disability superannuation benefit IJ_}IBELH&: ﬁh%&ﬁcther
OF pension benefit paid to an individual because he or she suffers from ill-hea e e

sical or mental) and two legally qualified medical practitioners ha_v@ (ﬁ: o loved
because of the ill-health, it is unlikely that the indiV_'Idual can ever be g'f“'“.fu y emp '(e’:%cc
ina Capacity for which he or she is reasonably qualified because of education, experi

'-"“‘—______

3
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i

or training (ITAA97 s 995-1(1)). A superannuation fump sum can be 4 d
superannuation benefit even if it is not paid under the **
of release of the SISR (ID 2009/109).

An income protection benefit covers an income stream payable to a mempe, ol
his/her temporary incapacity to engage in gainful employment that is payable f

longer than two years, or such longer period as allowed by APRA or the Commjgg
(see TD 2007/3 below). 4

A deduction under s 295-465 is available for premiums on insurance policies yp
the income payments under the policy are made to members during periods of tepy 3
incapacity which last longer than two years, provided the benefits payable und _
policy comply with the SISA requirements. The provision of temporary disah
benefits is an approved ancillary purpose under the sole purpose test in the SIS'A‘;- ‘
such benefits may potentially be paid for a period of more than two years biﬁ
exceeding the period of incapacity (TD 2007/3). ‘

Before 1 July 2014, a fund could purchase a trauma insurance policy in regpeq
members and still satisfy the sole purpose test in SISA s 62 if certain conditions weye
(former SMSFD 2010/1). The purchase of such insurance is not allowed from that gy
but funds may continue to provide this insured benefit to pre-1 July 2014 membepg yit
were previously covered by such insurance policies (SISR reg 4.07D(2)). A deductigy
not available under s 295-465 for premiums for a trauma policy (former ID 2002/371) T

If a fund receives a rebate or refund of premiums paid, for which a deductign f
previously been allowed, that amount is included in the fund’s assessable Income for
year in which it is received (ITAA97 s 295-320, item 4).

Deduction on premiums basis

The deduction for insurance premiums under s 295-465(1) is as follows: ) \
N\
(1) 30% of the premium for a whole of life policy — a ““whole of life policy" 1 %
insurance policy that satisfies the following conditions: (a) the policy Tmeindes |
investment component; (b) the premium is not dissected; and (c) the neeeds an
payable only on death or on attaining an age of 85 years or more {deduction g
allowed where the premium is dissected between an entry fee and the invesmM‘l

component of the policy: see ID 2009/100)

10% of the premium for an endowment policy — an “‘eadovment policy™ isa"
insurance policy that satisfies the following conditions: (1) ttie policy is not awhik
of life policy; (b) the policy includes an investment component; (c) the premiumi

not dissected; and (d) the proceeds are payable only on death or on attaining an g
specified in the policy \

.
30% of that part of the premium for a non-whole of life policy that is specified i
the policy as being for a distinct part of the policy, if that part would have beend"
whole of life policy had it been a separate policy

(2)

(3)

10% of that part of the premium for a non-endowment policy that is specified il

policy as being for a distinct part of the policy, if that part would have been &
endowment policy had it been a separate policy f

(4)

(5) that part of the premium as specified in the policy as being wholly for the liabili¥

to provide the benefits referred to in s 295-460
(6) so much of other insurance policy
benefits referred to in s 295-460
295-465(1) items 1-6, (3)).

premiums as are attributable to pr_ovide@
(supported by an actuary’s certificate) &

B

113-150
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i i from the 2011/12 income year, the deductlble
tl:;?uﬁgd?gr ltzaerxr‘ltai(l? )prescribed TPD policies that are trea_,ted as being

@Pmﬁ on of r1jabi1ity to provide the benefits in s 295-460 is set out m ITRI7 reg
iutzble tohas means that funds may deduct the specified proportion of the premium
205-465.01- 1; 61(1 ) provided those policies are more restrictive or have substantially the
e 295-4> as the conditions specified in reg 295-465.01(5). In such cases\, an
sameé Teaﬂnligﬁcate is not required (s 295-465(1B), (3A)). A fund can still debduq an
ey i,rfgér item (6) without recourse to the regulations, but will need to obtain an

' ficate 1n that case.

setuary’s certi

i imed under item (6) for the remaining part of an insurance

A deducn?lrilclia; llgaeﬁ(i:ell?l:il;duction has becgn claimed under itgm (5) (because part of
mem_ e snecified in the policy as being wholly for the liability to provl_de bengﬁts
ghepremh 1 2%5-460). For example, if only part of an insurance premium 18 specified
ferred go 1 ; being wholly for the liability to provide superannuation death benefits (s
hﬂlepOllcy ai‘und may be able to claim a deduction under item (6) for the part of _thc
295‘?60), 151? the premium attributable to a liability to provide benefits ,1'eferre_d toin s
: '6‘(1)6}’13; reference to reg 295-465.01 or by obtaining an actuary’s certificate (s

205-465(1A))-
Iinsuri ds
. i ir liabili i fits referred
iom vands which self-insure their liability to provide the benefits e e
: 2?;;&%18?2;? delzluct the amount the fund could reasonably be expected to pay in
fom 5

s Jergih transaction to obtain insurance to cover the liability. An actuary’s
gmg‘!g:atp s 1zauired to claim the deduction (s 295-465(2), (3)).

i ine i nder 5 295-465(2) using

- msuring funds may determine the deductible amount un
P 52 Jenltl;;:s %n reg 295-465.01, for example, where an actuary has calcplated th_e
& :‘ciCﬂgth cost of an insurance policy which covers a broader class of benefits thaln is
:\;;e‘r:ecf to in s 295-460 and the policy is of a kind specified in reg 295-465.01 (s

205-465(24), (2B), (3))- ‘
Deduction based on actual cost of providing benefits

For deduc

ts under s 295-465(4) not to claim deductions on thjc above
' }?Jmf:%is;[? ?;azli(l:asim a deduction based on the actual cost of providing t!;ne deaeiitél ];)r
Hisability benefits which arise each year under s 295-470. The election must be {n Onci
the fund’s tax return lodgment date for the year in whlclh thet }f;e(gg:lnl n}lsisgoa;%i %e{:ides
( i Iso applies for all later years unless C i
mgi\;vi[:ee(: 1;;?31652;%). XE election is not reguired to be in writing or lodlged with ﬂ:;;
Commissioner. The deductible amount is the future service element _of the ?mp s;urr? '
pension death or disability benefits during the year, as calculated using gle tprrrm;il :r] X
205-470(2). A choice can be made under s 295-465(4) to claim a deduction u
295-470 before or after the death of an insured fund member (ID 2015/17).

lerminal medical condition benefits

A terminal medical condition (TMC) exists in relation to a person at a particular
lime if the following circumstances exist:

® two registered medical practitioners have certified, jointly or separately, Tiltlf,‘lt };ﬁe
person suffers from an illness, or has incurred an‘mjury,_that is likely to resu 111[1 e
death of the person within a period (the certification period) that ends not more than
24 months (or 12 months before 1 July 2015) after the date of the certification

® at least one of the registered medical practitioners is a specialist practising in an
area related to the illness or injury suffered by the person, and

® for each of the certificates, the certification period has not ended (ITRS7 reg
303-10.01).

—
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Other proposed innovation incentives

Changes to same business test
The “*same business test’’ (13-

prior year losses even if minor changes ar
replaced by a “‘predominantly similar business test’” that allows com
new equity injections or that diversify revenue stream
The new test is to apply to losses made in the 2015/ 16 a
on the Exposure Draft of the legislation closed on 22 April 2016,

Depreciation on intangibles

Businesses will be able to self-assess the tax etfective life (T17-270) of zeu8

is currently fixed by statute, allowin for | :
] . € an option to use existing statuto
The proposal will apply to mntangible assets acquired from 1 July 2016.

intangible assets (117-015) where it
depreciation claims. There will also b

Exposure Draft also closed on 22 Apri
FinTech investments

The government has sought submissions on the best way

| activities can be eligible for the venture capita]
concessions (see further freasury.gov.au).

financial technology (FinTech) startup

920-700
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120) will be relaxed to allow by

. " businesgeg
¢ made to their operations
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s to still access COmpap b
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Residence ® Source @
Foreign Tax Offsets ®
Accruals Taxation

.-apter 21

Access additional tools & resources

Visit: www.wolterskluwer.cch.com.au/cchiknow

: ' e, Source, Foreign Tax
Search: Resgﬁggg i<, Accruals Taxation
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Attribution of CFC income to attributable taxpayers
Attributable income of a CFC

Attribution accounts ...
Offshore information notices ...
Record-keeping by attributable taxpayers
CFC elections and notices

TRANSFEROR TRUSTS
Accruals taxation of non-resident trust income
Transferor trust measures

Attributable taxpayers ...
Attributable income of a non-resident trust estafe ..vomminigen il
Amounts included in assessable income of attributable taxpayers
Deemed rate of return for some attributable LAXPAYErS oo
Interest charge on distributions of accumulated trust income
FOREIGN INVESTMENT FUNDS
Foreign investment funds (pre-2010/1 1)

........................................................ 21-360
FOREIGN INCOME TAX OFFSETS
RCRGEOPTITO (0188 50 e mssmssiscsgssigimsmmmmon ettt [ i 21-670
Entitlement (o foreign iNCOM tax OffSet .......v......oooo o 21-600
Whatis fOreign iInCOME tax? .......occcovreece v 211
Amount of foreign income tax L= A T7
TreatmeNt of exCess fOTQIBN taX .........ocovevrrneeocrseeesoss oo 21-760)
Tax paid on taxpayer's behalf ........covrmnriere 21-765
TAXPRIA BY CFCS ovrocnronrsevcisscsintssisinannmmesonseoen Y e 21-770
Extended period for amendment of FITO ASSEESMENT avivineivns N L s 21-775
FOREIGN LOSSES
FOPEIBIIORSES: o covoniscinsis bt s smamarmmssscmmmicsssssssissiimmsmmmeossssecsessc o 21-800

21-000 Residence and source as criteria for liability

There are two main criteria for liability to Australian tax: residence and source of
income. In general, it is necessary to determine whether or not the-taxpayer concerned i§
a resident of Australia and then to determine the source of the income concerned,

A taxpayer, whether an individual or a company, who is a resident of Australia i§
generally assessable on ordinary and statutory income derived from all sources whether
in or out of Australia (ITAA97 s 6-5; 6-10). There are some exceptions to this rule, eg for
limited types of overseas employment income (110-860), approved overseas projects
(110-870) and certain temporary residents (122-125). See generally Chapter 10.

Income earned by some foreign companies and non-resident trusts is attributed 10
resident taxpayers and taxed on an accruals basis, ie it is taxed in the hands of remdﬂ.ﬂ
taxpayers when it is derived, not when it is remitted to Australia. Income earned by

resident taxpayers from certain other foreign investments may also be taxed on an
accruals basis (121-105).

921-000
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IDENTS

liable to Australian tax only on ordinary and

-resident is generally liat _ nly o s of
mconmﬁt’ afnoIrIll Australian sources. This general rul¢ is subject to a r(lil;\fidends
J e he liability of non-residents to withholding tax on ;

' le, t : ik
jons. For Eﬁ?g?;;s tiot dependent on the source of the amounts received. For
yaitl

Jes applying fo non-residents, see 912-720 onwards.

cGT v . - rates of tax than residents
ecl - s t to higher rates o I
. ividuals are also subJ?C : 1 Janua
Non‘ws}de};t:ielllll?‘ate of income tax applies to income earned on or after W
a10.015). A sp

1 1 y | ake! 1V2l-033).
= ] m-k_mg hollda ( | . |
y aw ¥ ” E .I ] E. ] .y i
13X1]1g pO WETS O the source COLHI[I) and o

: : i and source as
 Where the double taxation agreement, residence a ul
a double taxati g r
cpayer arc governed by domestic law may be overridden by the provisions of

ined according to Australian
1]

: reement (22-140).
je partioular ag

'] e A O jS exalrllm'llg certain tax E\ChemeLﬁ lI]‘v’Olvll’lg noTt dlSCIOSl.ll'e Of [ € gl']
.h

Ibh’ce income by residents (TA 2012/1).

of “*Australia’” is a key factor for liabilitly to z(\ius‘ggtlﬁaer;

i : ity i ident of Australia and w g
isi i { out whether an entity 1s a resi Aus! ;

s impor>r mhwfj‘i;ujfxgustralian source. In summary, Austra(hs, igr tltlre Ftl:}pg;ﬁ; t(;{

el i itories (the Australia

iv s the States and iriternal Tt_arrl_ itz

(;;;}311:;?18 Territory), Australia’s temtorlal_ waters, alldof i\cliftg}htahz

: ireres including the territorial watcrs_surroundmg the}n 'alno ﬁcludes o

xc1 in Australia’s exclusive economic zon_e,(EEZ). t als

d the seabed and subsoil beneath Australia’s waters. )

- inition ¢ i ritten an
:sions in the tax law relating to the definition of Australia were rewritt
'TOVIS

ers starti fter 1 July 2015. ITAA97 s
if i fect for tax years or quarters starting on or a : ;
hﬁecjl’)“;;l:i e(féscga?;ea?hg external territories and offshore areas that are part o

The geogTaphical definition

n,

960-505(
Australia as:

® Norfolk Island

#® the Coral Sea Islands Territory

# the Territory of Ashmore and Cartier Islands

® the Territory of Christmas Island

® the Territory of Cocos (Keeling) Islands

® the Territory of Heard Island and the McDonald Islands

® an offshore area for the purpose of the Offshore Petroleum and Greenhouse Gas
n 5
Storage Act 2006, and

ithi >ani troleum
® the Joint Petroleum Development Avea (within the meaning of the Pe
(Timor Sea Treaty) Act 2003). N .
i 2 : ndin,
The EEZ is a marine arca off Australia and its remote ex‘gemgllt%{Tl‘%);isiiljzxtsv ithirgl
loa distancé of not more than 200 nautical miles from the terr1t01na g:&; bséil anci Within
Il EEZ Australia has jurisdiction over the water column, sT:abetc g;lCh;dc edgiesiil
Sovereign rights to the natural resources. Australia does not 1
Antarctic Territory. A
. ope i S ’s external
The GST and some other indirect taxes do not operate in Australia’s

? e referred to as
R -0 e ool Prontl fﬁxhi?rfafiglSfotllisgeiixiiglr more limited
mne i “indi 2 us 4 -
Operating in the ‘‘indirect tax zone'', N0

£eographic operation (34-000).
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Review of international tax rules

In recent years, Australia’s international tax regime has been un
change. Many of the changes are intended to imp
companies with offshore operations, and to enc
regional headquarters for foreign groups. Parti

pricing and profit shifting (§22-580). Other areas of change have involyeg the
system (§21-105); increased activity on double tax agreements (122-140); pops
i ; gn branch income (§21-098); conduit foreign income (-
foreign tax offsets (21-670); dividend withholding tax (§22-010); interest y

tax (§22-020, 922-022); royalty withholding tax (§22-030); managed invegtpa
withholding (922-045); non-resident capital gains (§12-720, 922-072); 0ffshore by
units (§21-080); thin capitalisation (722-700) and the Investment Manager R,
foreign funds (922-122). '

u dErgDin )
rove the competitivenegg of Ay
ourage the establishme i

. nt in A,
cular attention has been paid ¢y

21-005 Foreign investment approval: tax conditions

The Foreign Investment Review Board (FIRB) is a non-statutory body that
the government on foreign investment policy and its administration. The Board ¢
proposals by foreign interests to undertake direct investment in Australia ang
recommendations to the government on whether the proposals are suitable for approy

Foreign investment proposals are reviewed on a case-by-case basis to ensuge i
they are not contrary to the national interest. In general, national interest considery

competition, other Australian Govern

can include: national security, ment ptl
(including tax), impact on the economy and the community and the investor’s chara

The government announced that new conditions regarding compliance
Australian tax laws would apply to foreig

n investment applications from 22
2016 (Source: Treasurer’s media release, 22 February 2016). The applicant and j
associates must: \

® comply with Australian tax laws in relation to assets acquired

® provide documents or information to the ATO within the timeframe voeritied
® advise the ATO of any material transactions where the transies

avoidance rules might apply and engage with
issues

pricing or anli-

pay any outstanding tax debt due at the time of the proposed imvestment

where a significant tax risk is identified, periodically provide a forecast of
payable and explain significant variations from the forecast, and

report annually to the FTRB on compliance with the conditions.

[FTR §979-800] |
Residence ‘

]
f21-010 Residence of individuals generally \
An individual is an *‘ Australian resident’” if he/she either: .

® resides in Australia (this is the primary or ¢

‘ordinary concepts’® test of residencel
see below, or

® satisfies one of three statutory residence tests (ITAA36 s 6(1)): see 21-020.

!
921-005 i
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t of residence _ . ; micile,
ary €07 rding to ordinary concepts IS quite different from do
o
1 eitizenship. . . £ degree
g “resides’” in Australia is essentially a question of fcrligagi(itioi&ry
fiiether 2 PTS00 | Chich will determine the issue el popmanently or for 8
3 |5 mo 0N e ’s settled abode, dwell pe
e 18 ave one's 23 1 € erson to
of reSllll_iSe in or at a particular place 1. _{t 1shn0_t nf;iizfgcgoégng may be
able time, h as a house. While physical prese -1
T cture such as nding of
de in 2 ar?ifu]s; Sc;[?lresidencc it does seem to be a prerequisite to a finding
ot eviden ’
i lace. .

1 a particular p ’ dual may be
. ay be resident in more than one place (7[21-(1;50)-1)?‘(;(‘1“??&3 n djvizlual
Aperson Y o Australia, even though living Pt order of his/er life. Conversely
fito be resicer f the year as part of the regular or R rily home in

piusicalie foi)%)eartw(i)ll be Zesident in Australia if he/she maintains a family
ailor for examplc,

s ; absent from the
hich the sailor spends time while in Australia, even though abse
: g at whic
= for most of the year. . g t may also
& - f the Defence Forces serving abroad retain el resl}f}i’ﬁé ggt intgnd to
%&mbe;:ige in the;country in which they are_ds ertvhlng [l})\ufeiisseems that, where the
to T : d to reside there, ’
i, 2 place to be foun ; n moved to
pe?zﬁmsrtf’y "; ncz)tpdecisive, the circumstances under which the perso
on O e & ide
; & red.
tlocation sheuld-ve conside P ; ia will be treated as
= i ; under which an individual entermg.Austraha will be T
* The ciicunstances un - The ruling is relevant to most persot
L . tere are considered in TR 98/17. The ruling 1 teaching or studying in
fesict. J;Ialia including migrants (see below), academics f tracts
r i‘gaA le'ilsldents’ fourists and those on pre-arranged employment cor '
A Ghaia, ’

T

i W

. V1 I re COI!Sldered to be ‘[‘CSldl 1g m Austlahd Whe| their be‘ aviour QVeEr a
et lnd] Cilla sa

i i i istent with
inui tine or habit that is consist
side i the degree of continuity, rou habit _ P
'derable Uﬁz }ézi)smmissiog;er considers that six mm_lths is a conf_{di;azlemonstrated
g When behaviour consistent with residing in Au_séra ltdfrom e
ucr:gg:?gérable time. an individual is regarded as a residen
a ]

d g k] g
|d 1ence 1 eal h case m t be COIlSlde] ﬁad on 1s ‘aCtS tlle t()!l{) Win
chaviour comimen: S. Wh 16 C s

mrs arc useglﬂ !11 dBSCTibll‘l: the qllallt and Chdi’aCt@‘l’ Of an llldli'ldual S pehayv
’1. Lhe ]_ntEHthI] [8)) puI [Il()SE: 0:[ the pe sOn’§ presence lIl ALlSﬁaiia
] . : p i

i ies wi ustralia
"8 the extent of the person’s family or business/ employment ties with A
| l the maintenance and location of the person’s assets

'® the person’s social and living arrangements.

1 s, but

As recent examples, an engineer who took_ up a 2+ y§ati 'ap}[)01nwt;1?§11;t 1:);65185; z,ttely

S ; lian family home and ties in Austrahia to o A il

mﬂ_tﬂléled alélshe[?duigabe a resident according to ordmary concepts ([ cng;r g lretumed ar

-:snl;rl]tlzvesls“;eached where a doctor who Worke_d n Easthanﬁorelelrl n;&aéls{rghan e
Australia each year for six to eight weeks (Pillay); and wher

tinued to
fired to work in Qatar for a total period of nearly two and a half years, but conti

intai i : lephone
maintain a residence in Australia, garaged a car there, rialnttdlllilgr(‘i nsnilepr;mrﬁttizinp e
dccounts, bank accounts and membership of an ' %S ra ey ko fact
'(Snéddm;' see also Ellwood, where the taxpayer was a‘ ew eRland o ge e
that a tax;)ayer had acquired a residential property overseas wa

g ; ther hand,
10 establish that he was no longer a resident of Australia in Mulherin. On the othe

: : ersonal and
4 person who had left Australia to live permanently in Bah’-tw?errle tl;le Zigsgquent visits
financial ties, was held to have ceased to bel a resident, de]spl ele agn ,/)\Iustra]ian resident,
10 Australia, his indication on the immigration cards that h ed“lfi‘inch citizen who visited
and his receipt of Medicare benefits (Murray). An unmartie

921-010
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Australia on a working holiday for just over a year, doing casual jobs and |y ',

various residential premises, was held to have established Australiay res; dgi' g
(Guissouma). b
O as they g
to determmjng Whetherm‘
nt according to ordinary concepts are set out in IT 2¢g . .
The fact that a person comes to Australia under a business skills Program is g g
indication that the person intends to reside in Australia. Tn addition, successfy] appli 01‘
under such programs are normally given permanent resident status on arrival ip Austraﬁ.
under migration law and this fact should be given due weight. For an article digey e
the relevance of details recorded by taxpayers on their incoming and outgoing paggen,
cards, see the CCH Tux Weelk at 9692 (2013); see also Murray and Guissoumg. gﬁ"

[FITR 929-010; Frp T3-851 ‘.

Individuals who migrate to Australia are regarded as residents as soon
The factors which the Commissioner regards as relevant
business migrant is a reside

721-020 Residence: three statutory tests

Even if a person does not reside in Australia within the ordin
“reside’” (Y21-010), that person may mnevertheless be a resident of

purposes if any one of three additional statutory tests in the definition
ITAA36 s 6(1) is satisfied.

(1) Domicile/permanent place of abode test

ary mean,
Australia for tay

of ““resideng in

Under the first of these tests, a person whose domicile is in Australia is deemeg to be
a resident of Australia unless the Commissioner is satisfied that the person’s permaney
place of abode is outside Australia (the “‘domicile/permanent place of abode”’ test).

RESIDE

S by

ia after an indefiy.in , bul

In Applegate’s case, the taxpayet’s overseas stay was intended to b= indefinite,
However, the absence of this element will not necessarily preclude » finding that the
taxpayer has a permanent place of abode outside Australia. For examnie, i Jenkins ' case,
a bank officer who, at the bank’s request, agreed to go abroad for “hice vears and had not
given any consideration to prolonging his stay there beyond that period, had a permanent
place of abode outside Australia. In Case W13, Australian source rental income was
taxed on the basis that the taxpayers were non-residents. They had returmned to Greece in

1979 to care for their ageing relatives but maintained a family home in Australia for nine

years pending their return in 1988. It was held that, although they were domiciled in
Australia, their permanent place of abode was in Greece.

IT 2650 examines the factors to be taken into account in determining whether a
person who leaves Australia temporarily to live overseas acquires a permanent overseas
place of abode there. These factors include the intended and actual length of the stay

. @ period of about two years would normally be considered

In Case 2/98, a physiotherapist who worked in Canada for more than two years, an_d
who was present in Australia for only four weeks during 1995 and 1996, was
nevertheless held to be a resident of Australia throughout her stay abroad because she had
not established a permanent place of abode outside Australia. Similar results were

woo =
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s S i s Sully

r (oil field worker who worked on short-term contracts lnSOT::}LISI):O fﬁhﬁ

fed in B‘Oﬂer who worked on ocean-going vessels based in fviﬂf " rpivate Tealth

(“wﬁﬂe engu;‘e nhout (pilot who worked overseas but h_ad house,] . 2;_ agél pCave 52013

e BEZI;’;-DE account and an jnvestmentg roper‘tydln fﬁrﬁi;ak:;%e in Ausiralia who

[psurances ; lian permanent residence and a fz ' P

i i1 OISR G PAFRSE UL ARPIRGHES India). On the other hand,

Sdian citizen W1l me years working either in Singapore or India). o

( "”’°St13fl(t1“;?ti12§§ witﬁ a long history of takingh oleCleisealf Egs‘iﬁgh‘%}; 1:12;;1ancnt

New Zc2 job in Abu Dhabi, was held to have es g siralia. his

;'IA‘-‘Straha . t?ﬁgr;p@i’cgyhew). Although he retained some links w1t1h {\gzgalllsfgr aln

ce of abgdceomistent with a person who had resol};d ]tCo P%gggnfznélg)esirﬁilarly N
gions W' - ohsome of these cases, see CCH Tax Week at 999 ‘ ; (’1

is - 2007 to work under

‘Clc discussing iciled in Australia who went to Salrldl Arabia in A

oject managefd df?lll?tlg ]dil'ation was held to have established a Perlljaflent P:ﬁ;f ﬁi ?13 £

3 gontract of 10 :-:[ of the 2009 income year. He was able to demonbtrgte o g he

there by the ifgn to live there for the duration of the pI'O_]eCt and bByDﬂ , EVEr

eﬂ“i“emiﬁ:fﬁ‘ed significant links with Australia (Dempsey; Agius).
had ma N
183 day test . : ralia is attributed to a
(2) The structive residence in Australia is attribu
second statutory test, constructiv ; , “ the vear of
Undﬁg tgea?:isglly pfesent?n Australia for a total period olf n?;)é: ?ﬂgﬁiti; gutsi de
W : - hat the person’s usual place of G
8 s it can(ve ‘established ¢ ' here. This is called the ““183
income, unjes RN intention to take up residence here.
fa. and that tRely15 no inte i ar rather than a calendar
Australia an ies in relation to the relevant income ye e ol
a» he test sipplies in relation | i for these purposes, ie al
day” test. The te ce in Australia need not be continuous :
.  presence in Australia n : X > counted (IT
yeaIaThetEer;’)lIl;l? is present in Australia during the income year will be co (
the days 2= D13

2681). than 183 days oufside Australia
t that the taxpayer spends more : , 1 that
e 'th% f?gean that they are not resident in Australia (Gunawan). ThC_lfaCmean
- not necessarily x usual place of abode in Australia does not necessarily
S ops. notuane & de somewhere else (Subrahmanyant).

erson

do-
tihf;g?;axpayer must have a usual place of abo

(3) Commonwealth superannuation fund test

st 1 i ibutin

An individual is a resident under the thfird sé[?:g;oghtoesi‘; ;fcli)eé;lhg u1tsinag crglggl%)m) 0%
e S%Omufiefgi %éﬁrﬁiieﬁtﬁ gaogemmem ofﬁcerf‘. The taxpayf:r m6 Cc;s(,;
o Superanmﬁtlorll)c a resident under this test as he remained an eligible emp _oyejn o
i Was“he ftothe Superannuation Act 1976 throughout his period of sellylc% i g
o purpobclS 0d A ta£ ayer who had actually ceased to reside in Austra 1a},}e]dt0 e
Solqm%n Is ag(:l:hi of fn Australian government superannuation sche;{lnne(i \A‘fga;ker)
ig;zilg;t ajiiﬁlin this ?est even though he had ceased contributing to the ( .

[FITR §29-0835, 929-105, 929-120]

§21-030 Part-year resident N ‘ _ .
Where a person resides in Australia within the orchnarj,l/]I éngariruggteoci; ;};a; f:spidcnt i

for less than one-half of the year of income, that person ‘W(X . ;]ia e

Australia only during the actual time he/she is preselil_t mt )?Son fo.reign el

person would not be assessable to ordinary Au_stra 1a1t1 f;a

derived during the period he/she was not actually in Australia.

: s f of
Where, however, the individual has been present in ?UStlagﬁ?llf(t’;erﬁ%r?f g;;nt:i Sies
any income,year and is constructively a resident of Australia w1t st P . g
position is not clear. In early cases, such an individual was rrcssed a1 In
Australia throughout the year. However, a different view W_?Slfg{% for a posting in the
that case, a bank officer departed from Australia in Ap,r‘l R tion that the taxpayer
Pacific 'f‘he Board of Review rejected the Commissioner’s conten ;g ear because more
could be deemed to be a resident for the whole of the 1977/78 income y

921-030
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than six months of that year had elapsed before hig departure

» and is here fo, m

year, nor ca
for more than six months of 5, in

til the end of that Year.

person who leaves Australia after being here
to be a resident from the time of departure un

Where a person is a residen

t of Australia for only part of the
threshold which applies to resident

: i Year,
s 1s only available on a pro :

-rated basig ('”2"1
[FITR 920.

i

Individuals with temporary visas who qualify as ““temporary residents™
assessable on most of their foreign source income, even if

‘ they qualify ag reside
the normal tax rules. For details, see §22-125.

9T21-032 Temporary residents

121-033 Working holiday makers

A special rate of income tax applies to income earned on or after | January 0
a working holiday maker (also known as the ““backpacker tax’*). A Working
maker is an individual who holds a Subclass 417 ' i

(Working Holiday) visa, a Sube
(Work and Holiday) visa or a bridging visa granted in relation to
the above visas.

A 15% income tax rate ap

plies to working holiday maker taxable ing
amounts up to $37,000, with ordi

nary tax rates applying to taxable income exceedin,
amount. Working holiday maker taxable income is assessable income eamed by

working holiday maker from Australian sources, less relevant deductions. o

For a table with the working holiday maker income tax rates, see J42-018.

The special rate is accompanied by the following measures:

the rate of departing Australia Superannuation payments tax o vorking holi )
makers is 95% for those components of the payment that =i~ suvject to the
(126-260)

® employers of working holiday makers must register with the Commissioner ¢
able to apply reduced rates of PAYG withholding on payments

® the Commissioner wil] provide an annual report to parliament and has been given
expanded scope to disclose information to the Fair Work Ombudsman |

® certain visa application charges will be reduced and the passenger movemﬂ
charge will be increased.

ax rates only apply to income derived during that period. For the Oﬂiﬁ’
part of the year, the person must assess their residency status, determined on a vvht)lf-‘:*ﬁ_f
year basis, and the relevant rates of tax will apply. '

121-032 1

offsets (§15-160).

1,231
e Residence

le (based on the explanatory memorandum)
p e

t for & & 0 0 1 ids Y aker in
mcome tax Ppurposcs He eamns $5 ,00 Wh_lle a WOl'klﬂg holiday mal
nt for md<

| 3 i at relate to this income.
g gog-osice 2017 to 31 March 2018 and has $1,000 of deductions that rela

y 2 9,000 salary in Australia
ilﬂ' from 1 by able income is therefore $49,000. He also earns 38531 ,t e _l'oyd ok e
_:)rking b fﬂx:l fass of visa from 1 April 2018 to 30 June 2018. In h Tl n
different ¢ p

e hﬂ]diﬂg a
3 . l ’ . i ; hold

1 te of 15% on the w H'Ig hOlIday taxable income from SD to the tax thre 0
he rate © e works f TesnC

i 5 rorking holiday taxable
o pays ta% ;tstﬂ/ for the remaining $12,000 of his total of $49,000 of working
7,000 and 32.5%0

e,

. income tax at the
e of $39,000 that s not working holida)_f tax‘;rlg()l(;]igr?;élde :ta}'ais';’;/lsb as his overall
. le incom ’ 00. The remaining $1, § ’
s taxable for the first $38,000.
dent rates

i t tax bracket.
U mon-TesICellt ter han $87,000 so he moves into the nex
r is higher than 357,
me for the yea

The

i cammed on or after 1 January 2017. T

e appg ;gyilllll;otrl?: measures does not address hovifdthe vgg;k:}ﬁﬁ
et Eu:Cotesp apply in the 2016/17 income year. It wou apl]:ou]d l

o 1‘Zble income earned in the 2016_/ 17 income yetar_ Ifcorne e

o 'milﬁzrbtgéom slice of income when applying the relevant i

being 1

. 5 Residerts uf Australia’s territories
21-03

i itori treated as if they were
stralia’s external territories are et
5 Esl{"gggs:s‘%é\—\;(ﬁ: 921-000). Residents of methIilgliziiz aﬁ it?;rlians
e i stralia and are subject to tax on tha - THaIRe,
IJ' tcu’iﬁdta's rf)sr]riee Igiglfi)ﬂrces within the Islands is treated as Australian-sour
(amrae, that 1nc

ing “dividend, interest and royalty
' i i can apply to outgoing divi , 1ni oyalty
Ol Wl::ih?(ﬂdut]}%e E:; rules glz)l\)feming shipping freights and'l?s;igﬁgiicozs ke
e ?d a:slt(;ll:e’y do to Australia. After 1 July 2016, some specia
110) apply

g erso (b i N I‘folk
Ilal and bllSiDESS taxes llt not the GST) fDT genulne reSldBHtS 0[ (0)
( ). i 08 zone tax
: Th I lal’ldS are jllCluded mn Z()ne A (SpBCla.l al'ea) fOl’ t] c purp [ (l' (5
e 18

Fl

For ncoru
LY

i i is treated by Australia as
" The Joint Petroleum Development Area in the Timor Sea 1s tre y

: i i rt of East Timor (ID 2009/95).
gsﬁfAustraha and by East Timor as part o R

421-040 Residence of companies

i i i lia if:
Under the statutory definition, a company is resident in Austra

e tis mcorporated in Australia, or

i i i d has
i ia, 1 i business in Australia an
i rated in Australia, it carries on : _ t' | has
% ¢ -a}tgoﬂg_ll ncéz:rllrt]rﬁrprganagement and control in Aust_rahe_lf A?:_:s g[SS 6\Ec1))1)ng p
: Egnteri)lllesd by shareholders who are residents of Australia (I i

: irectors
11 usually be where the direc
i 1 management and contr_ol wi 1 emren b 15
me zhedpli;:le (l;i;ilellclatsrs of the gcompany, but it is a question of fzctuzfé?nge%lf) e
gﬁ:leg 1'1? eaih case by a scrutiny of the course of business an
@ﬁﬁSolidated Mines v Howe). _
be divided between two
d control of a company may e
e cenﬁ;ail ngleagt}en?i]z[n?gany will be resident in both places (]r\lfgr;ﬁ;n ﬂuﬂg ?n Zn
g;;:?;a}ncx ]]Sor Cexample a company’s head office may be in one cou
business office in another.

- -

121-040
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The Esquire Nominees case involved a company incorporated in Norfolk Islng i
with its voting shares and directorships in Norfolk Island hands. The High Coyge 'faﬂdg !
that it was carrying on business as a trustee in Norfolk Island and, notwith g

§oufce of Income

: : ; Standj rce of income generally

influence and power of the Australian accountants who masterminded the scheme l:tg 121'060 Hou 8 _ oo Bivelin okirae: ncame and The
pursuing, doing so properly in the interests of its business. Its central mManagemen The operation of the rules governing the taxation of foreign

control was therefore in Norfolk Island alone and it was not a

resident of Austraig |
Bywater Investments Pty Lid, however, the High Court found that varioug ;

, i . : off|
companies and their directors were controlled by a person in Australia and, therefmhgﬁ:
companies’ central management and control was in Australia. 3

+at non-residents are generally assessable only on income sourced inlAl_lstrahr? ;I:ake
t-:ihi]tﬁﬁcation of the source of a particular item of income fundamentally important.
the 10¢

onal exertion — acts done by the taxpayer or the taxpayer’s _emplloy_ees tor
g~ is one possible source of income. Property or rights over, or in relation to,
o

. ; : : : ich acts are
The Commissioner considers that: (i) a company may be “‘carrying op businesg's agent 1ty s another. The making of the contract or agreement, pursuant to which a
under the statutory test even if its main activity is the manager 3 i

ment of itg MVestmey or moneys are paid and received, is also a possible source of income.
assets; (ii) the place of business of a large industrial concern i done

s wherever jtg offi
factories or mines are situated. In contrast, if a company’s income-eaming outcomes gy h

dependent on the investment decisions made in respect of its assets, it carrieg on s Jifferent
business where these decisions are made; (iii) central management and contro] :

fien income may be the result of a combination of several factors occurgmg :in
O enlaces. For example, the immediate source of income may be the sale (? gf(_)ds
Ea The fact that the goods were purchased, produced or manufactured outside

1nvolye Austra ; ining income. In cases where
the high level decision-making processes, including general policies and Stra(t}glag: g’maha would also be relevgnihu} tiiet;ril;l:;llglif_;c}}[irs?rmg;f)ileéus : e deteriined. I
directions, major agreements and significant financial matters; and (iv) as a matter of jicome has multiple sourcis, e rﬁc:) P odt amengs (ho VA SOIGRE.
practical compliance, if the central management and control is exercised by a board of necessary, the income must be appo _ "
directors at board meetings, it generally will be taken to be in Australia if the majority of ource of inceme for tax purposes is determined according to the law of the
the board meetings are held in Australia (TR 2004/15). ;l;yheszeking to tax. the recipient. Thus, while payments made tby f;ln guf;r(:algg

( ER ] : 1 made

Tax benefits denied to certain dual resident companies g?n%aﬂy for US_ ‘‘kuow-how’’ supplied in the US under a contrac

e specifically deemed, for Australian tax purposes, to have an Australian source
ordinary resident companies. Prescribed dual residents are companies resident both i they :r% ?."(4 $22°030).
Australia and another country which: (ITA 500,y

Undzr Australia’s double taxation agreements, certain classes of income are céf;_ﬁgg
® are treated as resident solely in another country for the purposes of one of be sourced in one or other country (422-150). In other cases, the source 1s unt .
Australia’s double taxation agreements (422-140), or E:m ;‘aulls to be determined under the laws of each country, which may or may not be
® qualify as resident in Australia solely because their central management and contro] . same.
is in Australia, and which also have their central management or control in anotper
country (s 6(1)). Effectively, this applies where there is a division of ey
management and control between the two countries.

uld probably have a US source according to generally accepted concepts of source,
“‘Prescribed dual residents’ are denied access to certain tax advantages available would p ] :

(&

[FITR Y28-500]

121-070 Source of particular classes of income

u

and the group transfer of income and capital losses (73-090, 11-110); Dual resident

companies are also deemed to be non-residents for the purposes of the thin capitalisation
(122-700) and other anti-avoidance provisions,

Prescribed dual residents are denied CGT roll-over relief for certain assets { 112-490) Except where there is a specific statutory provision, determining the dominant

source of an item of income is a practical, hard matter of fact to be deter.mined separately
in each case — the general comments below are intended merely as a guide.

; . - ) ional fees
These deeming rules also apply to dual resident entities that ai> treated as companies Wages or salary, professio
under Australian income tax law (ie public trading trusts and corporate limited

The source of remuneration under a normal contract of employment or contract for
partnerships) even if they are not so treated under the relevant foreign law.

ices 1 i ic ; formed (French). If,
services is generally the place where the duties or services are perior !
[FITR §29-203] however, cr%:ative powers or special knowledge is involved to such a high d%mri thflt ?}i
- place where those powers or knowledge are utilised is relatively unimportant,

i act was made (Mitchum). In
i i ' dominant source may be the place where the contrac _ 1). 1
g mroes -t o A : . Efstathakis’ case, salary paid by the Greek Government to a Greek national Trktlrrﬁi ;ﬁ
In determining liability to Australian tax on the basis of residence or non-residence Sydney at the Greek Press and Information Service was taken to have an Aus
in Australia, it is necessary to consider not only the income tax laws, but also any

Source. Although the circumstances under which the taxpayer’s emplgyn::ntt ;T;S
oblained, and the remuneration paid, included some factors occurring 9“:[51 € lui'r "
ey were not significant enough to outweigh the importance of other factors re 2 ::si k-
the employment which took place in Australia. In Case X78, a US re?ideﬁt \]Alfa(si a;ceived
¥ @ payment made by his US employer of the tax payable on the salary he ha ATA i
while working in Australia on secondment in the_ previous year of income. Tthe _ L
that the payment was exempt income on the basis that the_taxpayer derived the incor th
- dlime when he was a non-resident, and the source of the income was the US bécat[uszj ﬁ
! ] legal liability to make the payment arose from the taxpayer’s employment contract whic
JFITR 929-003) Was entered into in the US.

e

applicable double taxation agreement (DTA).

Australia has concluded DTAs with over 40 countries to avoid the incidence of
double taxation (see Y22-140 and following for details of their operation). Most DTAS
include a ““tie-breaker”” test under which a dual resident is deemed, for double taxalion
purposes, to be a resident solely of one of the two confracting countries,

- e

For discussion of the residence of trusts and trustees in the DTA context, see TR
2005/14; see also 96-060.

121-050

921-070
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An employment termination payment is more similar to a )

than a payment for services. Therefore, the most relevant fa
are where the liability to make the payment arose and wher
where the services were performed (TD 2010/110).

payment of comp
c;t_ors in determiningi
€ 1t Was paid from, father :

alties

mark, design,
Ities are received in respect of property, such as a patent, trade gn
|f royaltt

wned by the recipient in the country from which the royalty flows, the

e i ical know-
: dc: © Hllcntl]f, s?: royalties will generally be that cour(liﬁ'y- N ;;:;‘rfl?gnfo:n;?izhgftﬁde that
e o1 [10°! lied outside that country under an _ Note,
Trading or business profits and services sugltg those royalties would generally be outside that countr}l;. ot
: W e sourlc?‘ro alty” income derived by non-residents is deemedl_to ba;[iness
The source of trading or business profits is generally determined by reference g powever, that aé to thg extent that the payment is an outgoing of an Australian bu
place where the trader (or its employees or agents) trades or renders services, Wi o L stralian SOUIC

d may therefore be subject to withholding tax when paid by a resident
relevant acts consist largely of the making of contracts, and th

, S ¢ place
performance is unimportant, the place where the contracts are made may be thi
significant determinant of source. Conversely, if the making of the ¢

. TAA36 5 6C) an
: " -030).

ontract | o ions and annuities . e ) S
importance and the chief factor is its performance, then the place where the é-in(]f +# " TO treats the location of the fund from which a pension 1s palg Z%%eu;%gci
performed may be the only relevant factor in determining source (Thorpe Nomz‘nees) " i ihe . On the other hand, it regards the source of an annuity pay
ATO considers that it is important to consider the substance of the transaction s 4 Wh% of the penséont'he place where the contract was executed.
particularly where it is plain that a transaction has been structured so ag 0 avoid tay o contract F . § Norfolk Island
Australia. In the case of a leveraged buyout arrangement, for example, the AT doe B |ncome derived by residents of No :es wholly owned and controlled
consider the place of execution of the contracts to be determinative (TD 201 124y, Forl!: T ine’’ residents of Norfolk Island and companies w. (()i )E s wov—
article discussing this determination, see CCH Tux Week at 7997 (2011), 3 pent ons are exempt from tax on Norfglk Island and foreign L m—

o, From 1 July 2016, the special exemptions from paying persona
On this basis, income received by a Vanuatu-based insurance company was held yy; o540 1;Othe ST{ ended. p
to have an Australian source where the insurance contracts were made and performed j faxes (but no ' sidenfsl
Vanuatu, notwithstanding the taxpayer’s close links to Australian companies (Crown Natural resource payments to non-re
Insurance Services Lid;, note that the ATO’s Decision Impact Statement treats hig

decision as being confined to its own facts). In contrast, inco
Australian-listed shares by a Vanuatu-based trader was held to have

even where the transactions were conducted off-market, where the
completed in Australia (Picton F inance)

me Gocived by non-residents which is directly related to thseoS?::l?rFiiﬁr zﬁg
me from trading 1 I-ncfo:\ of Australia’s natural resources 1is treated as having a e
an Australian so ~ exploita™on avments of natural resource income are based on the level of p
frading contracts NS fﬁ E;i}? n}ei\mral resources (ITAA36 s 6CA).

The provisional views of the ATO on the application of s 6CA and the real property
Prize moneys derived by a non-resident from racing their horse

in Australia WEIe |~ fax treaty articles to “override royalties™’ (payé‘ﬂen‘és ?ne;flgrbz Jﬁg lzlonlgdzri \(r);fna ;SH}DT; f;l%};{
considered to have an Australian source, even though the horse was from overseas and A pased on the value of natural resources produce
the contract for the training of the horse was made outside Australia (ID 2012/30), 2016/D3. JFITR 928-520 - ?8_520 )]
Interest

The source is generally the place where the obli
where the loan contract was made or the credit
be made is also relevant. In Spotless Services

gation to pay the interet arose, ie Of'fsh()re Banking Units

was given. The place where Layment is fo

, interest was paid to an<Australian resident 121-080 OBUs concessional income tax treatment _ - ORUY from
company by a Cook Islands bank on funds deposited against a ‘eitificate of deposit ther than capital gains) derived by an offshore banking unit (OBU) fro
issued by the bank in the Cook Islands. However, the deposit was preceded by, and was Income (other

i i d
offshore banking activities is taxed at an effective rate of 10%. T{le aci)glﬁr ]:If%rréeuagn
capital gains of an OBU are taxed at normal company rates. Interes prtam gffshore 14
qualifying offshore borrowings and gold fees paid by an OBU on ce
borrowings are exempt from withholding tax.

- d
ject to the Banking Act 1959, state banks, fully-owne

mbsigigrljscc?éfpa]ﬁg;( S;)f S;ﬂ?}?%anks, and other financial 1nst1tut101;ls aTuthosrlllizf t’?h(i;ai ;?1
foreign exchange which have been given operational approval by t et 'olri;aor ﬁﬂly e
also include: (i) funds managers which are money market corpora t:l e T
subsidiaries of such corporations; (ii) holders of a seclurltlgs o] ol cpnpanii,
investment adviser’s licence; (iii) 1ife_insurance cqmpames,hénT(éasmer t be OBUs
including providers of custodial services, determined by the Tr (48000, the head
(ITAA36 s 128AE; TD 2008/8). Under the consolidation re%lme JubSidia;y he head
tompany of a consolidated group may be treated as an OBU when a

: . . , : ofthe group is an OBU.
The source of a dividend is not the location of the share register on which the shares

p 1 h h th - eCIal t T 1me aj t u tralian bIaIIChES 8] g P
0 ic. e dIV]dE i 1 1 f fOIE:l n |)a]lk5 (I]AA:“i t

C lvldelld I[lade the Vl“ S out - y b COmpaH} pa)l lg £ Sp ax eg L} pp 1e8 10 A S dl
w 15 pdl (E‘ié}ul? (= NOIT’IU’i‘eeS).

dependent on, security being obtained for the deposit from a bank in Australia in the forn
of an irrevocable letter of credit. The Commissioner argued that the interest had its soutce
in Australia from where all of the dealings between the parties originated and the contract
for the letter of credit was made. However, the Full Federal Court identified the

certificate of deposit as the crucial document and concluded that the interest had its
source in the Cook Islands.

- e e ———

The source of tax indemnification payments made by a borrower to a non-resident
lender will depend on where the contract is made and performed, the residence of the

payer, the place and source of the payments and the reason the payment is made (TR
2002/4),

Dividends

121-080
121-070
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SI0

i i ithin the definition of offshore banking
OBU regime modernised from 1 July 2015 The choice t0 treat a transaction falling within the

i i i d not an OB activity was
i f the domestic banking unit (DBU) an ty
aetivity L tr%ﬂn];ag;lftﬁso Ho?wever, for income years starting on or after 1 July 2015, the
y .

anctioned

A
The OBU regime was amended in a number of ways to modernise jt y;i JHEOLLE )
i “inciple has been enacted in legislation (in s L.
choice P

from 1 July 2015. Some of the changes were recommended by the Johnson Repogﬁ‘e‘fef
Australia as a Financial Centre — Building on Our Strengths report by the Ausgy m’
Financial Centre Forum). The reforms also include targeted amendmentg aligy

[FTR §59-250]
_ i als to ad
number of integrity concerns with the existing regime. dresg :

ulation of OBU tax concession
The most significant changes include: 21090 calc

—— ing th

o effective tax rate on the income of an OBU is a‘chfvecjl,;osg ;I;Eiyloﬂ% U’es

i lloﬁl;any tax rate to only a fraction (the ehg;biﬁ h%%%?s callowable OB
general ©0 ; ** less the eligible fraction of the _

e (')Il]ie lgfggfe i"raftion is 10 (%ivided by the number of percent in the general

® limiting the availability of the OBU concession in certain circumstances where 4
could otherwise be used to convert an ineligible activity into an eligible O 3

activitf,

o ; s . ions’
codifying the choice principle to remove uncertainty for taxpayers ?;il;at;g’ tax rate.

¢ introducing a new method of allocating certain expenses between the Operationg gf Assessable OB income
a taxpayer’s domestic banking unit (DBU) and the OBU

B income of an OBU is so much of the OBU’s asseszal?le incopl‘llz
ca
. ved from its OB activities except to the extent that the money _usearleneX Crlrl)lr(lied
e denvet'vities is “‘non-OB money’’. In this calculation the following
on those actl

i ins, i ing the Australian asset
le, between an entity’s DBy and from OBU assessable income: capital gains, income from managing

ne t 1 7 na g a
mpoO; 111 Of 1ts po LoLo lllveStlllBIlt fC)r a non [esldent al]d mcome 1[0] 1 Mal g‘l“
co p

artfolio investmelit 10T an Overseas charitable, institution.
Offshore banking activity Pe

The assessable O
® modemising the list of eligible OB activities, and

® treating internal financial dealings (for examp
OBU) as if they were on an arm’s length basis.

To be an offshore bankin

Allowable O5 deductions
satisfied:

1. dyctions of an OBU may be classified into lﬁve, ,mutuall)gﬁe)‘(cll;fgg).types,
thr el;t::-l “;‘uc:}j are wholly or partly ‘‘allowable OB deductions (ITAA36s ;
ee LI n o

g activity (OB activity) the following conditions must be

® the activity undertaken b

y the OBU must be one of the defined types of activity (see
below)

i ' i late
W fixclusive OB deductions are deductions (other than lossddc:ldu;:ité?lgs) that re
- e;gcglusively to assessable OB income and are allowable OB deduc ;
® in relation to some kinds of activity, the other party

to the transaction must be ap
““‘offshore person™

: i lat
Exclusive non-OB deductions are deductions (other than loss dilfiuttstlons) that relate

3 e;fglusively to non-OB income and are not allowable OB deductions.

the activity must be undertaken by a resident OBU (not being part of the o

business of its overseas permanent establishment) or by a non-resident ORU

part of the Australian business of its Australian

Tlevore
(ueing
permanent establishment; {TfAA3

i i i ioned by a
(3) Apportionable deductions are deductions (eg for gifts) which are apportioned by
formula as OB and non-OB deductions.

; -forward
S 121EA). (4) Loss deductions are deductions allowable under ITAA97 Div 36 for carry-forw
. _ ) . ; ) i ductions.

Eligible OB activities are listed in ITAA36 s 121D and include snesified types of losses, and are not allowable OB dedu s cab: B fopis B
borrowing or lending, providing a guarantee or letter of credit, trading, wivestment, giving | 2 e deductions which are not any of the other )
investment or other financial advice, hedging activities and leasing. ) ff;fl’}; ﬂii iﬁﬁgg’:i e?llf[ and utilities for an office building Wh](gl és ﬁgscf?;nzoglnoai

ted as OB or non-

In income years starting on or after 1 July 2015, eligible trading activities do not and non-OB activities. These are allocated a

include trading in subsidiaries or other entities where the OBU holds an interest of 10%

adjusted income basis.
or more. They also exclude trading in interests the OBU holds that are not held for

i th OB
i 15, a deduction that relates to bo
l | . i ears starting on or after | July 2015, _ h OB
i s ' and xi?rf lg)lgo?llligme is allocgated to the taxpayer’s OBlU to thg zxteg; nt;la;[h:[t rf;?ate %
i income”” i le applies to deduc
Broadly defined, an “‘offshore person” is: (a) a non-resident entity excluding its “OB income™’. As a result, the ﬁ;ﬁ:@i‘:;)&erunonggempt e el 22
Australian operations; (b) the overseas branches of a resident entity; or (c) another OBU expenses incurred in deriving non ’

(ITAA36 s 121E). assessable income.

Record-keeping Foreign tax offsets

een units whic iviti i > 1 tax Offsets, see 21'; 10
e 1 ft I 1 y Sed ill ltS ()H aCthn.es- I or the Calculatlon Ofan OBU 8 fOre gn

n emal d a]mgs 0 heOBU betw 1 l 1 h ca OB 1 1 . v { i

v 1] g ) :B [-‘ “‘lth SBpal’ate entities. H Concession “‘he.e non OB III()IIE) used

L L ol . . “enone ey’ is taxed at normal company
the OB activities are not accounted for separately, the 10% effective tax rate does not Income derived from the use of ‘‘non-OB money

; : adi ding
. : e o > of domestic funding and fun
apply. An OBU is not required to maintain a separate nostro account or vostro account rates. Broadly defined, ‘‘non-OB money consists
for its OBU activities.

generated in non-OB dealings (ITAA36 s 121EE).

921-090
921-080
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® capital gains made by a resident company on assets used wholly or mainly fy, "
purpose of producing foreign income in carrying on a business at or throygp 3
foreign PE of the company, where the asset is not one that would eXpose g nona
resident to CGT (§12-720). In the case of PEs in listed countries, the eXemption
does not apply if the gain is from a tainted asset and is eligible :

o B : : ; designaeg
concession mcome in relation to a listed country. In the case of PEs in unlisteg

countries, the exemption does not apply where the gain is from a tainted asset
Corresponding provisions apply to capital losses. ]

A “PE” has its ordinary meaning, as modified by any applicable double tax
agreement (122-150). The ““active income”’ test and “‘adjusted tainted income’ referred
to above are based on the corresponding concepts that apply under the CFC ryleg
(121-180). A ““tainted asset’” is, broadly, an asset that produces passive income, Jt doeg
not include trading stock or other assets used solely in carrying on a business (ITAA36
317), such as business goodwill (ID 2006/17; ID 2006/ 181).

The exemption also applies correspondingly where a resident company has gy
indirect interest, through one or more partnerships or trusts, in:

® foreign income derived by the partnership or trustee through a foreign PR (eg ID
2011/35)

® capital gains or losses made on

an asset of the partnership or trust in carrying on
business through a foreign PE.

P Example

An Australian resident company (X) has a 50% interest in a partnership that carries on business through
a PE in an unlisted country. In the income year, the income from the business is $1m, and another
$150,000 is net tainted rental income from equipment leases. This equipment is sold during the income
year for a capital gain of $20,000.

The amount included in X’s assessable income is 50%

of the net tainted income, and 50% of the capital
gain, ie $75,000 + $10,000 = $85,000.

The Commissioner considers that a debt interest cost is not deductible under s 2520
or, alternatively, s 230-15(3) of ITAA97 where the amount is incurred in eaming incomy
that meets the requirements of both s 23AH of ITAA36 and s 768-5 of ITAA97 - use

such income is not non-assessable non-exempt income under s 768-5 for the purpuses of
$ 25-90 (TD 2016/6).

The exemption does not apply to foreign branch income and capital pains from the
operation of ships or aircraft in international traffic.

For the application of the exemption where the company has a PE on ““substantial
equipment”’ grounds (422-1 50), see TR 2014/3.

[FTR 99-970]
921-100 Conduit foreign income

Any part of an unfranked distribution made by an Australian corporate tax entity
that it declares to be “‘conduit foreign income’* (CFI) is not assessable to a foreign
resident, and is not subject to dividend withholding tax (ITAA97 s 802-15). The general
aim of this measure is to reduce tax impediments for foreign investors who structure their
foreign investments through Australian entities, instead of holding them directly. It
replaces the more limited foreign dividend account rules (122-010).

An Australian corporate tax entity means a corporate tax entity (4-440) that is a
resident or, in the case of a public trading trust, a resident unit trust (14-600) for the

relevant income year. The entity must make its declaration in its distribution statement
(4-690) on or before the day that the distribution is made.

921-100
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R

ciated measures ensure that tax will not be attracted where the distribution
AsSO g
ared to be CFL:

(1) flows through a trust to non-resident beneﬁci_ariest(lTAjzgg jngi(g;l}]?{elgft?ﬁ:
i i e ic assesse
: ntly entitled non-resident b(,neﬁm_dry 18 O gt i
situation, . gﬁfl’lee tr}lest to the extent that the share is 1'e_asonab1y attnbut_ablcltc; _alrll r:'[):) %?;E
4 mcomfianked distribution. The trustee is also not liable to pay tax in relatio
of the un

iary’s share, or - )
beneﬁ; ﬂ);w‘; through interposed Australian entities to other )Aust;ahz;l lporpgéitjz ri:g;
( : i ssion applies where: (i) an Australian _
i 5 802-20). This concession app ;
eﬂntle;tg}rgiéi?;s an unﬁ‘a)nked distribution from another zgusg?l;an c;lgsrzgleetla_l;(c?;litelz
0 franked distribution to be ; and _
X amount of the unfra _ (e recipient
e g istribution and declares that part of it is CFL.
ity i kes an unfranked distributior y CEL Tnis s
e [ ar and before the due date for lodging its :
tart of the income year an ;
e ctl]o nf ;ef;?r "tf}feseffect of this concession is that an amount calculated as follows will not
for tha .

be assessable to the recipient entity:

decl

ek

i ! total declared CFI amounts
al received CFI ! L& :
tomaﬁiouﬂt%* x total received CFI amounts™** — related expenses

¥ ie the total amouvaty of CF1 received during the income year

# ie the tota are CFI cipient entity before the due date for lodging its
e acounts declared to be by the recipien . ! )
. llr Er tft(rll'tl] I‘L year excluding declared CFI amounts already taken into account for a previou
tax return B ,

income y3al. -
\ i ; S enses
iie amount cannot exceed the total received CFI amount&:bl[f the related exp
e \,—éd that amount, none of the received CFI amounts 1s assessable.
P Example
Companies A, B and C are Australian corporate tax entities.

eclare /] t to be
Company A pays an unfranked dividend of §1,000 to Compar_ly C and c(i]nfcl_eclircsdthe whole amoun
condﬁit foreign income. Company C has $50 of expenses relating to the dividend.

b duit
Company B pays an unfranked dividend of $2,000 to Company C and declares $1,600 to be conduil
foreign income. Company C has $150 of related expenses.

Company C itself pays an unfranked dividend of $1,800 and declares $1,200 to be conduit foreign
Mcome.
The amount that is not assessable to Company C is:
) $1,200
1,000+ %1600 * 37,000+ $1,600—5200
=51,300

: i al $200
The balance ($2,600 — $1,300) = $1,300 is assessable to Company C. It can deduct $100 of its total $
expenses.

i ign i hol
If, instead, Company C had made a dividend that declared $2,400 as conduit foreign income, the whole
0}; the $2.(;00 received CFI amounts would have been non-assessable.

The CFI in a distribution that flows through an interposedl parméé]l:.sthilz1 (:‘ ft;';:lt( 613
worked out in the same way as would be the share of a franking credit o

distribution (94-860).

CFI is technically described as non-assessable non-exempt in}:on‘!e (ﬂégi-f(;)r?t), with
the effect that it will not reduce Australian foreign tax losses of the foreign r :

921-100
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Controlled Foreign Companies

f21-110  Scope of CFC rules

The broad purpose of the controlled foreign company (CFC) ryjeg i g
Australian shareholders on their share of g CFC’s “‘tainted income™ ag jt is eam,
unless that income is comparably taxed offshore or the CFC derives its Income alm,
exclusively from active business activities. This result is achieved by “attribuun "
tainted income to the Australian resident controllers of the CFC. “‘Tainted inco;nehg'-
generally income from investments or arrangements that are likely to be Signiﬁcantfy

affected by taxation considerations, eg interest, dividends, royalties or amounts grigj
from related party transactions (121-180). e

The CFC rules generally apply accruals taxation to: (i) tainted income derived },
CFCs resident in ““unlisted’”’ countries (121-130); and (ii) “‘eligible designateq
concession income” derived by CFCs resident in one of seven “‘listed” COountrigg
(121-170). Accruals taxation will generally not apply, however, to income deriyeq
CFCs which pass the ““active income test’’

, ie which derive more than 95% of thejr
income from genuine business activities (§21-180).

[FTR 1795-250, 9795253
921-130 “Listed” countries

“Listed’” countries comprise the seven countries below (ITAA36 s 320; ITR15 1o
19). These are countries that are considered to have tax systems closely comparable to
Australia’s. These countries were formerly classified as “*broad-exemption listed
countries’” (BELCs). All other countries are “‘unlisted countries’” (s 320).

Canada New Zealand

France United Kingdom
Germany United States of America
Japan

[FTR §795-380]
21-140 Attributable taxpayer

The controlled foreign company (CFC) rules operate under th
regime. Therefore, the taxpayer bears the responsibility for determiming whether, in a
particular year of income, the taxpayer is required to include income derived by a CFC in
the taxpayer’s assessable income. For this purpose, the threshold question for each

taxpayer is whether there is a CFC in relation to which the taxpayer is an “‘attributable
taxpayer”’,

© seif-assessment

A taxpayer will be an attributable taxpayer in relation to a CFC where the taxpayer
(ITAA36 s 361):

® has a minimum 10% associate inclusive control interest in the CFC, or

® has a minimum 1% associate inclusive control interest in the CFC and is one of five
or fewer Australian entities that controls the CFC.

““Associate inclusive control interest’ is the aggregate of the direct and indirect
control interests held by the taxpayer and the taxpayer’s associates. The definition of
“associate’ in ITAA36 s 318 covers a very wide range of entities who are associates of
natural persons, companies and trustees. Direct control interests are determined using
criteria based on interests, or entitlements to acquire interests, in issued capital (measured
in terms of the paid-up value), voting rights and rights to distributions of capital (ITAA36
s 350). For these purposes, the ATO considers that Australian entities that are members

921-110
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IDE

imi : hareholders (TD 2007/20).
; any limited by guarantee may be Freated as s :
P forelg?;?énapgggire include absolute and contingent enntlertnen‘?ogg/;ﬁgﬁd scgzlizt.
- i 15 1 i but not put options,
titlene! ders that this includes call options, . !
Q’Tq:f;?til rights until such time as they are able to be exercised (TR 2002/3)
inclll e pre-

“ ed forei tities™’
BT . traced through “‘controlled foreign en
. control interests are o_nly _ ; trusts
Cmdgggttrolled foreign partnerships (ITAA36 s 3;111) ant(;i rz?gﬁlzﬂfﬁy Tgﬁinhas o
- . [ a fo
(CF 5 342)) Tracing of control interests stops W, er_e s ; A
: . 3 t control interests are
[TAA36 S iti not a controlled foreign entity. Indirec ) teres )
er entities or 1s no ) e the
interESttS (l:ln gg}l multiplying the control interest held by (Ein J?I:[lstll;cl;;dfiln iﬁ‘t:lt}é(};;:pany
calculate ity by the control interest that the interposed entity I : ;
intefposef[l glgisﬁ‘; ch Where there is more than one 1ntcrposetf§delgllty{ t_heg r\::ﬁ?litel:z
ing teste i ~hain. For the purpose of determinin, :
; sts are multiplied down thff chain. i gl a—
! mgzrgontroiled, a resident or an interposed CFC with a _m‘ajonty iterest m a
wl.l:jparﬂ}gompany will be treated as having a 100% control interest.
es1ae

idents
Temporary resi i, - ; i pe t
Fl)n dividuals with temporary visas who qualify as “‘temporary residents™ are no
; taxpayers (422-125).
attributable t2xpay [FIR §795-710, §795-850]

¥

121-150 Wkhiatis a CFC? | ) o
A coriinary is a CFC if it satisfies any one of the following three “‘control tests™ n
[TAA 36 = 240: | |
|\ Tne company is a company in respect of which five or fewer Australian residents
o e
\

(each of which has at least a 1% control interest) have or are entitled to acquire at
least a 50% associate inclusive control interest.

2) A single Australian entity (and its associates) has at least a 40% co;lltrol ﬁgﬁgﬁ% :}
4 the foreign company. There is a rebuttable presumption tt}lllat ?ulce : hareholcer
i erefor A
ols the foreign company and the company 1s .
}C){r):stwlu(r):l:)titor? can begrebutted if the shareholder can demonstrate tha‘i the ;:g:)l};;ﬁy ;rs;
g i ity. For example, a
i trolled by another, unassociated, entity !
Eu:tagliac]? nentity ng have a 45% control interest, the contro! test 5\1;‘1)}1 né);tﬁfi
satisfied where there is a single unassociated foreign entity holding a 55% ¢
interest.

i i ] r fewer
(3) ILirespective of the interests in a foreign company, a gTOlﬁp c;fctngcgmm[ o
Australian entities (either alone or together with associates) has i

the company.

d
i 1), (2) and (3) above are teste
th ose of applying the control tests, (1), | _above
sequ;(gallye Fcu?[) is first rEicessary to test whether situation (1) applies; if it does, no
further testing is required.

For the treatment of foreign hybrid business structures, see 921-105. Individual cells
in a Guernsey protected cell company are not CFCs (ID 2008/23).

Statutory accounting period

The control tests are to be applied at the end of the statutory accoungﬁg hgeg;x};’i ;[gg
televant foreign company or another foreign company further ;up aElccounting e
companies. If a company ceases to exist before the end of its statclil ory e thug FRios,
its statutory accounting period will be deemed to have endf: 'tut?%letable 13; betore £
ceased to exist (§21-200). In addition, the calculation of a CFC’s g t}11 Rone 3 nequis oud
the application of the active income test to a CFC (21-180) _arg 0
the period covered by the company’s statutory accounting period.

921-150
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There are also anti-avoidance measures intended to ensure that services Provideq
indirectly through interposed entities are treated as if they were provided directly,

The ATO has issued Taxpayer Alert TA 2015/5 concerning arrangements invo]ving
the use of offshore procurement hubs by Australian resident multinational enterprises,
The ATO is concerned that the arrangements as described are being used to Minimige
“tainted income’” under s 447 and 448. Part [VA potentially applies and the ATQ says
the pricing of the arrangements raises transfer pricing issues.

Other aspects

The Commissioner can make adjustments to amounts included in a CFC’g
recognised accounts to reflect the application of arm’s length transfer pricing principleg
to the CFC’s transactions with related parties not covered by TTAA36 s 440. Under g 440,
arm’s length principles are used in applying the active income test to the calculation of
gains and losses on the disposal of assets other than trading stock.

Where a CFC resident in an unlisted country passes the active income test, itg
attributable income will not include its “adjusted tainted income™. This is its tainted
income (ie passive income and tainted sales and services income) subject to certain
modifications. These modifications essentially include gross amounts instead of net gains

from the disposal of tainted assets and tainted commodity investments, and from currency
exchange rate fluctuations,

Where a CFC resident in a listed country satisfies the test, there will be no
attribution in respect of its designated concession income.

Special rules apply to the keeping of records needed to substantiate claims that the
active income test has been passed (ITAA36 s 451 to 453).

[FTR 1795-298, §796-670, §796-890]
21-190  Attribution of CFC income to attributable taxpayers

The assessable income of a taxpayer who is an ““attributable taxpayer’” in relation to
a CFC will include the taxpayer’s share of the CFC’s “‘attributable income’ for the
CFC’s statutory accounting period that ended during the taxpayer’s year of income.

Attribution percentage

The share of a CFC’s atiributable income that Is attributable to 2-vacticular
attributable taxpayer is called the “‘attribution percentage”’,

The attribution percentage is the sum of the taxpayer’s direct ‘and indirect
“attribution interests’’ in the CFC. A direct attribution interest is calculated in the same
manner as the taxpayer’s direct control interest in the CFC (921-140). Indirect attribution
interests can only be traced through controlled foreign entities. They are calculated by
multiplying attribution tracing interests through interposed entities. Attribution does not

apply where the taxpayer simply has de facto control, without either a direct or indirect
attribution interest (ID 2008/5).

Attributable income provisions

The basic provision under which the attributable income of a CFC will be included
in a resident taxpayer’s assessable income is ITAA3G s 456, Special relief from double
taxation is available under ITAA36 s 456A to ensure that there is no attribution under §
456 where an attributable taxpayer holds an interest in a CFC through an entity that is a
resident of a listed country in which foreign tax is payable by the entity under an
“‘accruals taxation law’’ of that country. The relevant accruals taxation laws are specified
in ITR15 reg 18. The Commissioner will treat foreign tax as being payable in situations

where no tax is paid due to the availability of a tax rebate, credit or deduction in the listed
country (TD 96/37).

121-190
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Attribution to resident attributable taxpayers will also occur where a CtFC IAf::11:}[11'1ag161:Esl
s country of residence from an unlisted country to a_hsted country or to : !
= AA36 s 457). The operation of this provision is modified where an unlisted coun rﬁ
(IEC is treated as having changed residence to a listed country as a result of the gélhstte f
C untry becoming listed. In such a case, s 457 will not apply if the CFC was a 1;@};1 tec?i (}f
i ewly listed country for three or more years prior to the country becoming listed. N
. EFC has been a resident of a newly listed country for less than thlrec years, s 457 wi
thﬁ1 but only to tax gains on the disposal of assets held at the remder}ce-changeltlme.
app ):;ver effective from 27 June 2005, this three-year requirement will notC atl))p V, S0
ﬁgr‘; will be no attribution under s 457 simply because an gnhs_teddcountry CFC becomes
a listed country CFC due to its country of residence becoming listed.

Section 457 does not attribute adjusted distributable profits of past statutory
accounting periods.

Attribution may also occur where ITAA36 s 459A is triggered to combat a\_fciiida;n:‘;;
of attribution of income by the use of in‘_[erposed Australian trusts or partnership
conjunction with a CFC or a controlled foreign trust.

[FTR §796-980ff]

121-200 Attributai'e income of a CFC

The attributibic income of a foreign company must be calculated where, at the end
of the company’s statutory accounting period:

® the corepany was a CFC (§21-150). Where a CFC ceases to exist before g:lhe eng (t)of
ii statutory accounting period, its statutory accounting period will b66 eem«;:1
4a e ended immediately before the CFC ceased to exist (ITAA36 s 319(6)), an

® there was at least one attributable taxpayer in relation to the CFC (]21-140).

Where these conditions are satisfied, the attributable income of the CFC for that
statutory period must be calculated separately for each attributable taxpayer.

> ibutable income will be calculated on a norirmc_;l basis using, in a
madiﬁe((ij Ecgl;, ?lt;té rules that apply for the ca]_cula_tion of the taxablc 'm_come O]f: ? risgd?ﬁ],gt-
company (ITAA36 s 381 to 431). The most important moqlgcdtlm_:lsﬁ;e c; Sesets ks
application of the CGT provisions (see below), th(:: ‘grgatment of eprgc?hc gcommemial
trading stock, currency translation and the deductibility of taxes pau‘f 'tt E RTEm
debt forgiveness provisions (16-910) do not apply for the purpose o F_,lt 11-1 utr E e
derived by a CFC to resident taxpayers and neither do the thin capitalis
creation rules.

i i i i attributable income of a CFC
The types of income that will be mcIuded_m the attri :
depend on {Shether it is resident in a listed or unlisted country and whether it passes the
active income test (921-180).

The ATO considers that amounts deemed to b_e dividengls_ underl_l"l;%A% uﬁﬁi?jﬁ
(§21-250) are not included in the notional assessable income of either a listed or
country CFC (TD 2007/16).

Unlisted country CFCs

Where a CFC that is a resident of an unlisted country does not passbtlhg actlvg
income test, its attributable income is the amount that would have been its (axable énc_(_m}d
if the CFC’WaS a resident of Australia and its only income (mc_ludl_ng mcomed tZ; ;\;;d
through a partnership) was: (i) adjusted tainted income (ie passive 1ncont‘;e‘ l;ll_lllted -t
sales and services income); and (ii) trust income (including trust income a 1r|t e
the transferor trust measures (121-300)). Where a CFC resident in an unliste | our 1(’)3;‘
Passes the active income test, its attributable income will include the same fo
income as those listed above except for its adjusted tainted income (s 384).

121-200
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Listed country CFCs

~ The attributable income of a CFC reside
income fest is calculated on the assump
through a partnership) consists of:

nt in a listed country which fails

tion that its income (including incq e Aetive

me de]-ived

adjusted tainted income that is eligible designated concession income 21-1
. . . - i 7
® income that is not eligible designated co i
sources in the listed country and is
country

neession income, is no

' > . t deri
adjusted tainted income not ¢ ved from

axed in g listeq

® income derived as a benefici i
_ 1ary of a trust that is not taxed i i
‘ _ ; i i
Australia or, bemg subject to tax in a listed countr Pl
concession Income in relation to a listed country v

. 5 0
, 18 eligible desigtgteé
@ income attributed to the CFC under the transferor trust measures

The atiributable income of a listed country CFC

will include the s 7 ; (
(s 385(2). ¢ same forms of income except for el

Income excluded from attributable income

The attributable income of a CFC res; i i
- le incor sident in an unl B
include the following *‘notional exempt income’” (s 4(];3 tlstzgf)l'

that passes the active income test
gible designated concession income

a listed country does not

® income of the CFC assessable for Austral

operation of the CFC measures fam fax purposes independently of the

® dividends to the extent that they have been franked
® certain excluded insurance premiums.

- ForaCFC resident in an unlisted country.
income derived in carrying on a business in a’]
f_astabhshmenl m that country, where the inco
income (s 403),

attributable income also does not include
isted country, at or through a permanent
me 1s not eligible designated concessirn

‘ Where a CFC is resident in a listed count
paid to it by a company also resident in a list
404). For the purposes of this

ry at the end of the income year, a di 7iden
ey ed country is also notional exempt income (t:
vk e o e [TR]§ 0 owmg countries are, in effect, treaiad as listed
L e C,h_ reg 19): Argentina, Austria, Banglauesl, Belgium
Cone Repuli, Do et b Hong Kong Special dmie e Regin)
Eﬂgﬁ;giﬁnesﬁ’ ]Fran_, Ireland, Tsrael, Ttaly, Kegyiljes}]{?;ilggecﬁegﬁﬁigjr%f kl‘zland,
et Pa%jstana stm, NMa?ta, _MeXLCO? .Myanman Netherla;lds, New Caledglrleia?
Federati’o ! saudijAyplll'a Se_w Guinea, Philippines, Poland, Portugal, Romania Russian’
Spain, Sri Lanka, Sweden, Swizeriand, Taiwer Thaneoony Sands, South Afe
pai . ’ eden, : , n, Thailand, ,

{T)]tnff(ljlrué'ylectll'la% Western S_amoa and Zimbabwe. As a result olgi]ﬁili?l;nnggtz’ t]r{urlqliy=
1gn dividend exemption (§21-095), together with concerns aboutgexploita?itl)-:ll e:

404 was replaced with a new i
rule designed to 3 i
D 1T e B exemptiogn | ensure that CFCs would continue to have

De minimis exemption for listed country CFCs

. A de minimis exemption applies so that where the combined
( hestlgnat;zi concession mcome; and (ii) income from sources out
at is either not taxed in a listed count i i i
or adjusted tainted i i
i st ry ] ed mcome not taxed
Y, does not exceed certain levels (see below), such income is not incluégda i]risgig

attributable income of a listed country C
F | S :
CFCs that are residents of unlisted cgmtrigs.(s s L ol “xemploy

amount of: (i) eligible
side the listed country
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sted country CFC with a gross turnover of less than $1m, the exemption

lies where the sum of the three amounts does not exceed 5% of lthe gross turnover.
here a listed country CFC has a gross turnover of more than $1m, it applies where the
¢ three amounts does not exceed $50,000.

For a li

sum Of th

prior year losses

A CFC’s attributable income may be reduced by prior year losses. A loss from a
r can only be taken into account as a notional deduction if the CFC was a
the year in which the loss was incurred and in all intervening years. In
addition, a notional deduction is not generally available for prior year losses where a CFC
changes its country of residence from a listed country to an unlisted country (or vice
versa). A CFC’s prior year losses will genrf:ra.lly be redtlced by the CFC’s ‘‘sometimes-
exempt income”’, ie broadly, an amount Wluc_h was not mclu_ded n th.e CFC’S attnbutgblg
income because the CFC passed the active income test or it fell within the de minimis

exemption (s€€ above) (s 425 to 431).

PI'CViDuS yﬁﬂ
CFC durmg

Currency translation rules

For the rules governing the conversion of amounts expressed in a foreign currency
into Australian or functional currency, see §23-070 and TD 2006/6.

Modified application of CGT provisions

A numbet £ modifications to the operation of the CGT provisions apply for the
purposes of valculating the attributable income of a CFC.

e Vyien calculating the capital gain or loss in relation to a CGT event invelving a
£7C or the disposal of an asset by a CFC, all assets owned by the CFC immediately
before it became a CFC which are not of a type that would expose a non-resident to
CGT (912-720) (referred to as “‘commencing day assets’’) are treated as having
been acquired by the CFC on its “‘commencing day™". The cost base of the asset is
deemed to be the greater of the asset’s cost base or market value at the end of the
commencing day; the first element of the reduced cost base of each such asset is the
Jesser of its market value or its cost base at the end of that day. For a CFC in
existence as at 30 June 1990, its commencing day is 30 June 1990; for any other
CFC, its commencing day is the first day after 30 June 1990 at the end of which it
was a CFC. This means that, in relation to a post-30 June 1995 CGT event affecting
an asset which is not of a type that would expose a non-resident to CGT (12-720),
the attributable income of a CFC will include only the gain or loss accruing from
the time the asset was acquired or its commencing day, whichever is later (s 406;
411, 412). Where a company becomes a CFC after 30 June 1995, CGT events or
asset disposals made before its commencing day will not be taken into account in
the calculation of its attributable income. Note that, with general effect from 1 July
2005, the definition of *‘commencing day’” is eased so that it will be the later of: (i)
the last day of the most recent period during which there was not an attributable
taxpayer with a positive attribution percentage in relation to the CFC; and (ii) 30

June 1990.

® Where the commencing day assets of a CFC include shares or units in a unit trust
and, during the time from when they were acquired up to the CFC’s commencing
day, a payment representing a return of capital is made on those shares or units,
their cost base as at the commencing day is reduced by the amount of the payment

(s 413).

® (Capital gains or losses on CGT events affecting assets which are of a type that
would expose a non-resident to CGT (§12-720) are not taken into account for
attribution purposes. The usual CGT provisions applying to non-residents will, of
course, apply to such assets in the calculation of the assessable income of the CFC

in its own right.
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