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14.3 Extension of time by consent

[1-73] Subject to the milestone dates introduced by the new rules, parties are
entitled, by consent in writing, without an order of the court being made for thy
purpose, to extend the period within which a person is required by the Rules, or by
any order or direction, to serve, file or amend any pleading or other document 1

14.4 Notice to proceed after a year’s delay

[1-74] Where a year or more has elapsed since the last proceeding in a cause or
matter, the party who desires to proceed must give to every other party not lesg
than one month’s notice of his intention to proceed.’® In a case where thete are
joint parties involved, it is sufficient for there to have been proceedings in the last
year in relation to any of the parties so as to avoid the need to give notice.'®

the existence of such prejudice to be crucial and often decisive; likewise a rigid
application of the second principle without exception might enable 4 wealthy litigant
to flout the rules; the resolution of these two conflicting principles was to consider
all the circumstances of the case and not confine the decision to the application of
a universally applicable rule of thumb: see Cestellow v Somerset County Council
[1993] 1 WLR 256 at 263 (CA. Eng) per Sir Thomas Bingham MR; this approach
had not been drastically changed by the introduction of the Civil Justice Reform; an
expeditions disposal of a case had to be considered together with the equally salutary
objective of ensuring fairness between the parties, per Cheung JA).

167 RHC and RDC O 3 r 5(3).

168 RHC and RDC O 3 r 6. The purpose of the month’s notice is to allow the party on
whom it is served time to apply to have the action dismissed for want of prosecution;
see Austin Securities Ltd v Northgate and English Stores Lid [1969] 2 All ER 733 at
755, [1969] 1 WLR 529 at 332533 (CA, Eng) per Lord Denning MR.

169 See Kung Wong Sau Hin v Sze To Chun Keung [1996] 3 HKC 292 (CA) (a case where
there were co-defendants and a step in the action had been taken in respect of some

defendants but not all; held that it was sufficient if the step was taken against one
defendant).

CHAPTER 2

JURISDICTION OF THE COURTS AND TRIBUNALS
AND TRANSFER OF PROCEEDINGS

1. GENERAL PRINCIPLES AFFECTING
JURISDICTION OF THE COURTS'

1.1 Tatroduction

[2-1+ Jurisdiction’ means the authority which a court has %0 decide matte.rs that
N ;:ames wish to litigate before it. The Basic Law has.conhrmlec.'l that? sub]ec? to
certain limitations, the courts of the Hong Kong Specml. Ac.lmmlsrratlve Reglon
have jurisdiction over all cases in the Region.” These hlmltatlons are found cither
in the Basic Law, in the statute constituting the particular court.or have been
recognised by the courts themselves. Limitations which might be 1rpposcd upon
the courts’ jurisdiction will either relate to: (a) the nature of the action or matt.er
over which the particular court may exercise its jurisdiction; (b) the financial
value of the action or matter; or (c) the territorial limits imposed upon the court’s
jurisdiction.

[2-2] In the absence of any financial limitation upon a court’s jurisdiction, a
court is said to enjoy unlimited jurisdiction.’

1 The jurisdiction of the Court of Final Appeal and Court of Appeal is dealt with in
Chapter 20 “Appeals’.

2 Basic Law art 19. o

3 See, for example, the High Court Ordinance (Cap 4) s 3(2) which confers unlimited
jurisdiction upon the High Courl.
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2. LIMITATIONS UPON COURTS’ JURISDICT] o » Court of First Instance and District Court have
. * o jurisdiction over actions exclusively within

jurisdiction of Labour Tribunal or Small Claims
Tribunal

2.1 No jurisdiction over acts of state

[2-3] The Basic Law provides that the courts of Hong Kong have no jurisd
over acts of state such as defence and foreign affairs,* and, whenever queg

arise in the adjudication of cases involving acts of state, the courts must o o1 The Court of First Instance and District Court have no jurisdiction over
certificate from the Chief Executive on questions of fact concerning acts of ¢ which fall within the exclusive jurisdiction of the Small Claims Tribunal
and this certificate is binding upon the courts. Before issuing such a certif Labour Tribunal. The Small Claims Tribunal enjoys exclusive jurisdiction
however, the Chief Executive must in turn obtain a certifying document from netary claims founded in contract or tort where the amount claimed does

Central People’s Government.’ ceed $50,000° and the Labour Tribunal enjoys exclusive jurisdiction, inter
7-r certain breaches of contracts of employment and certain breaches of the

> - » ] ® . . . L i .9
2.2 Limitation on jurisdiction in respect of civil yment Ordinance

wrongs committed by members of the Hong
Kong Garrison

[2-4] The Law of the PRC on Garrisoning in the HKSAR?® also imposes a limit
on the court’s jurisdiction in respect of civil wrongs committed by members of
Hong Kong Garrison. Where any member of the Hong Kong Garrison, in contraveni
of the laws of Hong Kong, infringes the civil rights of any Hong Kong residen A

other person not of the Garrison, the parties concerned may seek settlement throl ~ amall Claims Tribunal Ordinance (Cap 338) s 5(2) and Schedule para 1. For a
consultation or mediation. If, however, they are unwilling or fail to reach settlement, detailed analysis of the jurisdiction of the Small Claims Tribunal, see Halsbury's
infringed party may bring an action in the courts. Although cases of tort arising ,?Lawi o{ Hong Kong Vol 8 ‘Courts and Judicial System’ [125.292]-[125.294]. See
acts committed by members of the i i ir offici also below.

are subject to thej_]{urisdiction 01:]:}016(}}?2;20%;?goﬂsﬁfgggﬂﬁﬁied @c:id Labour Tribunal Ordinance (Cap 25) s 7(2) provides that no claim within the

- . . Al Turisdicti : i 1is actionable in any other court. See Chan Cheun
of the Garris ; h e Lot s o jurisdiction of the Labour Tribuna 1y g
on whilst performing their official duties are subject to the jurisdietion | Fong v Ne Wing Kok [1988] HKC 215 (CA) at 216 per Hunter JA, where the Court

Ihef ‘Sup'relme Pe.ople i COUI_T of the People’s Republic of China. Compensation foruy of Appeal held that, where a claim comes within the exclusive jurisc.liction of the
oss or injury will, however, be governed by the laws of Hong Kong. Labour Tribunal, a claimant has no election, choice or abandonment in the matter,
- subject to time limitations imposed by the Labour Tribunal Ordinance s 9. Section 9
‘was subsequently repealed by the Labour Tribunal (Amendment) Ordinance 1999.
For a detailed analysis of the jurisdiction of the Labour Tribunal, see Halsbury’s

4 The courts will not generally rule on
' ~ hypothetical, academic or future issues

7 The coucts have long recognised that it is not their function to advise
wlat heir rights would be in hypothetical cases,'” although they may do so

[2-5] In the case of breaches of a contract made between any erzan or unil o
the Garrison and any Hong Kong resident, the parties concerned may settl

;isﬁzﬂt?gorﬁihc223;2;?2;’: 1(1)12 m"dla“‘”;- It ﬂ;le g?‘mets *iff’j :}3:;;’; i‘?gf  Laws of Hong Kong Vol 8 ‘Courts and Judicial System’ [125 325 and below.

sl S » tEY may St mit t 1 ‘_SP‘{ S :' = p i @ds.g-vw Navigation Co v Iron Ore Co [1910] AC 293 (HL); Re Kwun Tong Island Lot
cA.a provision in the contract ot by virtue of an arbRgNion agrecmeiEis /386 [1989] | HKC 411; Wyko Group ple v Cooper Roller Bearings Co Ltd (1995)

subsequently. In the absence of arbitration, the parties may institute proceeding limes, 4 December (where facts which could found a cause of action had not even

in the Hong Kong courts.” ‘come into existence, a declaration made in relation to them could only be made in
answer (o a theoretical question and would not be made); Charter View Development
- Ltd v Golden Rich Enterprises Lid [2000] 2 HKC 77 (CA) (in relation to the sale
and purchase of a flat. plaintiff sought declaration as to whether, if it chose to assert
 that the defendant had repudiated the agreement and if it accepted that repudiation,

4 Basic Law art 19. See the Hong Kong Court of Final Appeal Ordinance (Cap 484
s 4(2), which repeats this exclusion of jurisdiction. The doctrine of act of stafe

been recognised by .the common law and applied in Hong Kong long befigg ‘which it had not yet done, it could recover the deposit paid: held that declaratory
f;lactmcm of the Basic Law and this provision may simply have the effe(ftgfc__ ] Judgment should not be granted where issue hypothetica!l or merely required
s ﬂICDKm‘mm‘l [le’ dOCtI‘lI_lE. Thl.ls, for e_xan.lple, the courts have no Juris ;Cltw 01y opinion). The court may, however, in special cases make a declaration as

cclarations of war and recognition of foreign Governments. The House of LOF | future rights but this power is exercised with considerable reserve: Mellstrom v
expressly left open the categories of acts which might constitute an act of state: |&m3r[19701 2 AILERO, [1970j 1 WLR 603 (CA, Eng): Koo ﬂ/;'ng Ye.ev Securities

5 g;:i’ﬁ;ﬁfgt[]l;?o] AC 179, [1969] 1 All ER 629 (HL). ancl F.urures Commission [2008] 6 HKC 271 (CA) (application for judicial review

ibid, art 23, . Q.QCB from respondent informing him that he was under investigation for certain

5 ibid. art 24. ) .“ nal offenc.es; held that application premature and hypothetical since applicant
d J 48 not at the time facing any criminal charges).
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I3 See Leung v Secreza/yﬁ)r Justice [2006] 4 HKLRD 211, [2006

14 High Court Ordinance g 3(2).
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where such course of action is considered to he

in the public interes( 1! Similarly
the court wil] decline to he;

3. LiMmrrs ON FINANCIAL

CERTAIN CouRrTs

[2-8] Although there i
the District Court!s
Jurisdiction,

JURISDICTION OF

no financial limit on the jurisdiction of the High Court 4
and Small Claimg Tribunaf's enjoy only limited financig)

4. LiMrIts OF COURTS’ TERRITORIAL
JURISDICTION

[2-9] In respect of the courts’
Jurisdiction only over those parti
there are detailed statutory provisi
within and outside Hong Kong.

[2-10] In brief, the courts h

ave jurisdiction over, and theref;
served upon, any person who i

Ore process may be
S present in Hong Kon g and this jurisdiction extends
even to a foreigner who i only temporarily within the Jurisdiction.’ If.
the person served wishes to maintain that Hong

Kong is not the appropriate forum
-

\ 7/

T SeeRv Secretary of State Jorthe Home Department, ex parte Salem [1999] 1 AC <30
at456, [1999] 2 Al] ER 42 at47 (HL) per Lord Slynn of Hadley: Chir Fui Mo, rs Co
Lid v Cummi.rsionerfbr Transporr [2004) | HKC 465 (CA).

12

Sun Life Assurance Co of Canadg v Jervis [1944) AC 1 L, [1944] | Au

Re Estate of Yiu Leung Fong [19917 1 HRC 494 (court will not grant
death on an ex parte application where there is 10 present dispute bes
as to their respective rights; proceedings in which an oOwn
GX parte to obtain a declaration in order to arm himselt soqing some difficulty
which may arise in the Tuture are proceedings which tmdamenmﬂy misconceive
the function of the court in civil proceedings; it is not the function of the court (o
settle the doubts of owners of property about the State of their title in the absence
of any other party interested in the broperty); Right 1o Inherent Dignity Movement

Association v Hong Kong SAR Government [2008] HKCU 1692 ¢ unreported, HCAL
104/2008, 31 October 2008).

UR 469 (HL)
4 declaration of
ween two parties
2ol property attempts

] HKCU 1585 (CA)
al acts); Yao Man Fai George

eported, HCAL 69/2009, 21
of Tmmigration [2009] 2 HKLRD 346, [2009] | HEC 133,

(challenge to legislation criminalising certain homosexy

v Director of Social Welfare [2010] HKCU 1344 (unr
June 2010); FB v Director

See section 6 below.
See section & below.
Maharanee of Baroda

v Wildenstein [1972] 2 QB 283, [1972]
Eng). This jurisdiction

2 Al ER 689 (CA,
does not apply, however, where the defe

ndant was induced by

38

- however, (

. L - of Proceedings
liction of the Courts and Tribunals and Transfer of
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Jurisdictior

action.'® If the defendant
ion, he can apply for a stay of the Hong Kong dm?ll;d © commence of
ol i obtaining a stay, the plaintff will be compe
: sesstul 1n = il 'e appropriate forum.
is SUFLLSI1iﬁ action elsewhere in a more appropriate
C{)ﬂ[lnue =

- 5 in Hong Kong,
1 respect of jurisdiction over persons who are nms;:bf: tp]ersuns outside
[-1] fnresp ant statutory provisions for service of proc.‘ Hong Kong courts to
there arc “m]j;ntd kffect of these provisions is to Cm.lﬂe e e Kozg and the
Hong Kong. Th o ver persons who owe no allegiance to l_{c.mgt of o oiber
isejuﬂs.dw,nfon ‘0> constitute an infringement of the sovel?lg}? . rovided, in
provisiﬂ'_‘— ’ prlmﬁ 'a;;\ifbice isneﬁ'ected. Nonetheless, L.h © 1eg|g1at}ue t??)fq that CE’lCh
counfry 10 Wh.lc ™ inciple of the comity that exists between na :"'e judicial
i W’lttll'l(tlh;pul'il?cu;qtances permitted by its own laws, to exercise |
is entitied, :

< 20
Y LT T —
counn)ba he issue and service of judicial process in ot

er by th
pow!

gxerc

i i t
1 Where jurisdiction is lacking, parties canno
i confer jurisdiction on courts

. tation
i ason of any limitaty
The courts have made it clear that, where, by. rebll:( e
[2-12] ; ]1 he ;‘tute a court lacks jurisdiction to entertain i l}k/l;p.mics g
m. e : 3 C nt o F
e Gter iescence nor the express consen
(tter, eriier the acquiescen
atter, e

d B g al p 552

el w g T
——_{_—dt]enmle jurisdiction 1o he pu1 pose O his bein ega CESS
2l ( g SEery d th e

p i 9 20 TLR 534 (HL).
ins v North American Land and Timber C_’m Lad (E04) arounds of ‘forum non
il C- for a stay may be made either on the g i -S iada) [1987]
T ic HE 4 2 - e
Lhs: ap.plltflnon‘ Spiliada Maritime Corpn v Cm-uulc,.x %Td { ‘SDan}f e lusive
meenler[ligg(éj‘;:bﬂ] ER 843 {(HL)), ‘lis alibi pendens’ or by rea
AC 460, 3 -
O . : see below. ) ; e of Drocess and
V|U115dli-fg‘” L{:lauli‘]})(; O 11, discussed later in Chapter 5 *Service
Rl ficc RIHC and RDG B 1L corbitant
11 o t of Service’. . . ‘ribed as an ‘exorbitan
Ad\nmﬂedamelllrt’q'urisdictionhas on many occasions been d?surllb?aﬁmy T ST
§ o Althoneh thefm e:;] per Hunter JA in Wo Fung Paper Makl;g (CA)) phivicbriom
jurisdiction” (see, eg, i ;
jur -Sdlcu0'1Lr; [1 98%} 2 HKLR 346 at 356, |l98$] HKC 10 a.t e e Tgion
e (PIT]) [ ted that this view is no longer realistic in lhepfle.s o b i
the court has sta s 1s a routine incident of moder L .
e ifferent states 1s a row Ly aracterisation of
—— lemlem; o d.iﬂ-[r;()lﬂ 1 WLR 2043 (SCt) (the lmdmm-ldé'C?ijb};iqed e
e Abe adaran i ; Yt uiadlioiion, has :
s tvﬂlfgfhe jurisdiction as the exercise of an exor.lntdn;il::erem power over the
Ser"melrzll service of proceedings abroad was an aiscmon oi .my - ?he el s
netion the k- -ence with the sovereig o i
7 a corresponding mterfcte.nc.. : » ! it majanity o
m—— 0(21 w]z}m not longer realistic; since in the mcrwhﬁu[}mr2;1 i
CCBRGE WA ed, S i
J— :Ab i:‘\\{ficc out was authorised there would hnv; bt’;ﬂ:] zon_nectioll S
Case?“f_- b the jurisdiction of the English court or a S-Ubbm‘n Edjffcrenl states was a
wbm.lwon © d lh:iS country, and litigation beLwecn. r.es1de11ts lo e
Ui t(.hhp'uteicill:nt of modern commercial life, the dec;sm. nlwhtztt :C;rf [hgcfﬁcient -
routme mc . tic SHS i]’l the interests
f the jurisdicti s generally a pragma essary fo resort to the
” t_hejunsd1_ci10n . r%)prht‘e forum; it should no longer be necess ir]?‘c'lt sl
Flitioat: aj d 2 : Al
of llt]g‘-.ltlon lll]E(u; quump]ions agai‘[’]st service out which Werﬁf Hl?;?]‘ Zhang Ho”g ra
and of mgl'icut?) Epp;iied in Deutsche Bank AG, Hong Kong Branc
like ‘exorbitant’), .
[2016] 3 HKLRD 303, [2016] 4 HKC 266 (CA)
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Jurisdiction upon that court.* Nor can jurisdiction be conferred upon a court b
reason of estoppel. i

4.2 Ouster of court’s jurisdiction by agreement

.[2-.13] An agrgement purporting entirely to oust the jurisdiction of the court
is illegal and void on grounds of public policy.” For example, a provision in |
testator’s will which purports to empower the trustee to determim; all ques.tions a 3
matters of doubt arising under the will and to make that determination conclus'n
and binding on all persons interested under the will is void on this ground.* 3

[2-14] On the other hand, an agreement that no right of action shall arise or for
the .postponement of the enforcement of a claim by action in the courts unless and
untf] the parties” differences have been settled in some other way, for example b

arbitration, is valid and may be enforced by way of a stay; and this may extemf
not only to the question of the amount which is due, but also to the questi 1
whether any liability has been incurred.” ! -

4.3 Ouster of access to courts by statute

[2-15] Of course, the intending litigant’s right of access to the courts (or a
particular court) may be taken away or restricted by statute, but the language of
any such statute will be jealously watched by the courts and will not be gxtcnded
beyon(_i its least onerous meaning unless clear words are used to justify such
extension.*® Where an issue arises upon proceedings before the court, the coﬁrt’s

21 Green v Rutherforth (1750) 1 Ves Sen 4 —
M el e 62 at 471, [1558-1774] All ER Rep 153 »¢

22 Ananda Non-Ferrous Metals Lid v China Resources Metal and Minerals €o-Ttd
[1994] 1 HKC 204 (CA) (no jurisdiction conferred upon court by way of ;w‘fol ;1)‘
SOL International Ltd v Guangzhou Dong-jun Real Estate Interest Co L [,19139%] 2
HKLRD 637, [1998] 3 HKC 493 (CA) (‘For the future, I hope we shall aever again
be faced with an argument that a jurisdiction, which the court would hot other\iise
possess hz.xs been conferred upon it by estoppel or waiver; thiz 1: iust as contrary to
first principles as is the proposition that a jurisdiction which s wo'uld not otherwise
]?osse‘s;s can be conferred on the court by consent’, per Godtiey JA).

23 See, for example, Doleman and Sons v Osset Corp [1912] 3 KB 257; Baker v Jones
[1954] 2 AL ER 553 al 559, [1954] 1 WLR 1005 at 1010 per Lynske;' J -

24 g?zlwvun’s Will Trusts, Public Trustee v Newbarough [1952] Ch 2771. [19;52] 1 AIlER

25 According to the Arbitration Ordinance (Cap 609) s 20, adopting the UNCITRAL
Moflcl Law art 8, a court before which an action is brought in a matter which is the
subject of an arbitration agreement shall, if a parly so requests not later than when
sub.mitt.ing his first statement on the substance of the dispute, refer the matter to
ar‘bllratmn unless it finds that the agreement is null and void, inoﬁerative or incapable
of being performed. ’

26 Bennett and White (Calgary) Ltd v Municipal District of Sugar City [1951] AC 786
at 808-809 (PC); R v Lord Chancellor; ex p Witham [1998] QB 575 at 586 [1997] 2
AH ER 779 at 788, (1997) Times, 13 March (‘access to the c;oun isa con:;titut-ional
right; it could only be denied by the government if it persuades Parliament to pass
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risdiction Lo dispose of that issue can only, therefore, be ousted by the plain

words of @ statute.”’

2-16] There are many instances in Hong Kong where the Court of First Instance

and pistrict Court’s jurisdiction has been ousted (or at least an attempt has been
made to Oust the court’s jurisdiction) by statute.®® The statutory provisions
conferring exclusive jurisdiction upon the Small Claims Tribunal® and the Labour
Tribunal® provide a clear illustration. The question whether or not the Lands
Tribunal enjoys exclusive jurisdiction over matters falling within its statutory
jurjsdiction has been more controversial.?!

Jegislation which specifically, in effect by express provision, permitted the executive

{0 turn people away from the court’s door’, per Laws J).

AG v Boden [1912] 1 KB 539 at 561, [1911-13] All ER Rep Ext 1306 at 1322 per

Hamilton J. There have been many cases in which ouster of the court’s jurisdiction to

grant judicial review has been considered by the courts: see, for example, Anisminic

v Foreign Compensation Commission [1969] 2 AC 147, [1969] 1 Al ER 208 (HL);

Chan Yik Tung v Hong Kong Housing Authority [1989] 2 HKC 394; R v Director

of limmigration and Refugee Status Review Board, ex p Do Giau [1992] 1 HKLR

287.01962] HKCU 343; Wong Pei Chun v Hong Kong Housing Authority [1996] 2

HiL®R 293, [1996] HKCU 532 (decision of Housing Authority to issue notices to

quil amenable to judicial teview; Refugee Staties Review Board v Bui Van Ao [1997]

4 HEC 641 (CA); Thai Muoi v Hong Kong Housing Authority |2000] HKCU 370

(unreported, HCAL 155/1999, 30 May 2000) {(notice to quit issued by Housing

Authority; Housing Ordinance (Cap 283) s 19(3) provided: ‘No court shall have

jurisdiction to hear any application for relief by or on behalf of a person whose lease

has been terminated’; held that the section was not clear enough to override the
presumption of the legislative intent that decisions of the executive, the tribunal or
other officials are justiciable by way of judicial review).

98 District Court Ordinance (Cap 336) s 40 makes it clear that nothing in the Ordinance
will affect the provisions of the Small Claims Tribunal Ordinance (Cap 338), the
Landlord and Tenant (Consolidation) Ordinance (Cap 7) or the Labour Tribunal
Ordinance (Cap 25) or any other Ordinance which confers exclusive jurisdiction on
a court or tribunal other than the District Court.

29 Ie the Small Claims Tribunal Ordinance s 5(2).

30 Ie the Labour Tribunal Ordinance s 7(2).

31 Tt has been held in Kong Hoa (Hong Kong) Ltd v Lau Hung Kwan [1976] HKLR
62, [1976] HKCU 8, Winbase Industrial Ltd v Mightyton Property Management Lid
[1994] HKCU 141 (unreported, HCA 10232/1994, 25 October 1994) and Mass Transit
Railway Corp v Lam Kai Fai [1995] HKCFI 319 (unreported, HCA 1796/1994, 21
July 1995) that the jurisdiction of the Lands Tribunal is exclusive. More recently,
however, this view was rejected in Ngan Chor Ying v Year Trend Development Ltd
[1995] 1 HKC 605, where Findlay J held that the jurisdiction of the Lands Tribunal
in respect of the matters listed in the Tenth Schedule to the Building Management
Ordinance (Cap 344) was not exclusive. He concluded that an Ordinance should
not be interpreted so as to take away the jurisdiction of the superior courts, unless
it did so by express words or necessary implication and there was nothing in the
Ordinance which led to the conclusion that the legislature must have intended that
the Lands Tribunal should have exclusive jurisdiction over all matters listed in the
Tenth Schedule. The position now has been confirmed by the Court of Appeal in

Wong Hing Cheong v Wah E Investment Ltd [2002] 2 HKLRD 175, [2002] 3 HKC 59
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that all writs issued in the District Court must contain a plea that the relief soughy

falls within the jurisdiction of the District Court, specifying which section(s) of

the District Court Ordinance apply.*

[2-26] Further, the District Court has Jjurisdiction to hear and determine an
proceedings by way of interpleader in which the amount or value of the matter i
dispute does not exceed $1,000,000.%

6.3 Money recoverable by enactment

[2-27] The District Coutrt has jurisdiction to hear and determine any action (gr
counterclaim)* for the recovery of any penalty,* expenses, contribution or other
like demand which is recoverable by virtue of any enactment for the time bein gin
force and for the recovery of any sum which is declared by any enactment to be
recoverable as a civil debt if: (a) it is not expressly provided by that or any other
enactment that the demand is recoverable only in some other court; and (b) the
amount claimed does not exceed $1,000,000.4

6.4 Abandonment of part of claim to give court
Jjurisdiction

[2-28] If the plaintitf agrees to abandon the amount of his claim (or the defendant
his counterclaim)™ which is in excess of the District Court’s jurisdiction and the
action is one in which the District Court otherwise has jurisdiction, the District
Court then does have jurisdiction to hear and determine the action.’ The District
Court cannot, however, award to the plaintiff in an action under this provision
an amount exceeding its monetary jurisdiction limit for the action™ and te
Judgment of the court in an action limited under this section is in full discharge of
all demands in the cause of action.’

where the amount of damages claimed is left blank: Upton v farser (1930) 142 LT
526; Legon v Count [1945] KB 391, [1945] 1 All ER 710 (CA;Eng).

45 See District Court Practice Direction No 27 para 4. Failure to comply will not,
however, be fatal to a plaintiff’s claim so as to lead to the action being struck
out: Sunbeam Investment Lid v Mannitop Invesiment Co Ltd [2007] HKCU 1366
(unreported, DCCT 1985/2006, 9 August 2007) at [6] per Dty Judge Abu B bin
Wahab.

46 District Court Ordinance s 32(3).

47  See the District Court Ordinance s 39.

43 “Penalty’ does not include a fine to which any person is liable on conviction on
indictment or on summary conviction: District Court Ordinance s 33(2).

49 District Court Ordinance s 33(1)(a) and (b).

50 See the District Court Ordinance s 39.

51 ibid, s 34(1), as amended by the District Court (Amendment) Ordinance s 23.

52 District Court Ordinance s 34(2).

53 ibid, s 34(3).
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6.5 Jurisdiction in respect of recovery of land

The District Court has jurisdiction to hear and determine any action™
! -ecovery of land where the annual rent or the rateable value of the land,
g e ‘lefd in accordance with the Rating Ordinance (Cap 116), or the annual
dZ][zI;?fn tbhe land, whichever is lower, does not exceed $240,000.%
v

6.6 Jurisdiction where title to land in question

[2-30] The jurisdiction of the District Court over actions where title to lelmd_is
. issue depends upon the rateable value or annual vglu§ of tl_le land. The D1str.1ct
5 ]urt has jurisdiction to hear and determine any action®® which would otherwise
tf; within the jurisdiction of the District Court and in which the title to an interest
in land comes into question if: (a) for an easemept or licence, the rateable
value, determined in accordance with the Rating Ordlnancle or thnla ann.ual value,
whichever is lower, of the land over which the easement or licence is claimed does
not exceed $240,000; or (b) for any other case, the rateszlc valueﬂor the annual
value, whichever is the less, of the land does not exceed $240,000.°

6.7 'Equity jurisdiction

(2.31! The provisions relating to the District Court’s equity jurisdiction are
q-uite c0111:)59i. Subject to the maximum limits in amount set out below, the
District C(Sult enjoys the same jurisdiction as the Court of First Instance to hear
and determine any of the following proceedings:™

(a) proceedings relating to or for the administration of the estate of a
deceased person;™
(b) proceedings for the execution of any trust or for a declara_tiqn that
© a trust subsists or proceedings under section 3 of the Variation of
Trusts Ordinance (Cap 253);%

54  “Action’ includes a counterclaim: District Court Ordinance s 39.

55  District Court Ordinance s 35.

56  ‘Action’ includes a counterclaim: ibid, s 39. . N

57 ibid, s 36(a) and (b). The District Court has jurisdiction under this pr0v1smn_t0
hear and adjudicate upon ‘pure title cases™: see Ng Cho Chu Judy v .Chfm. Wing
Hung [2016] 1 HKLRD 1073, [2016] HKCU 124 (DCt) (court had Jllrls.d.lCUOIl Fn
adjudicate upon an action involving the issue whether a claimant had an interest in
land by way of resulting trust). The District Court also has jurisdiction to hear and
adjudicate upon adverse possession cases under this provision: see Lam Man Lau
v Secretary for Justice |2016] HKCU 1740 (unreported, DCCJ 1682/2012, 25 July
2016).

58  ‘Proceedings’ includes a counterclaim: District Court Ordinance s 39.

39 The partichars of the ¢laim need not include an averment that the value of the estate
does not exceed this sum: Cheesewright v Thorn (1869) 38 LI Ch 615.

60  See the Variation of Trusts Ordinance (Cap 253) s 3. Constructive trusts as well as
express trusts are within the court’s jurisdiction: Clayfon v Renton (1867).LI.{ 4 Eq
158. Where the defendant is alleged to hold a tenancy in trust for the plaintiff, the
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value of the estate is the value
estate: MeDonald and Spratt v Barnes (1951) 101 L Jo 657,

The limit of the cowrt’s jurisdiction depends upon the amount of the charge at
the time the action js brought: Shields, Whitley and eisiyicr Amalgamated Mode]
Bm'[dirzg Sociery v Richards (1 901) 45 Sol Jo 537, 84 LT 547.

In the case of 4 sale, jurisdiction is determined by the actual amount of the purchase

price and not by the value of the property: R v Judge Whitehorne sub nom Ry

Birmingham County Court Judge and Humphreys [1904] 1 KB 827 (property
mortgaged).

An action in which the plaintiff ¢laims g decl
his share of the profits is in substanee ap action for the dissolution or winding up of
a partnership: R y Judge Lailey, ex p Koffinan [ 932] 1 KB 568 (CA, Eng).
District Court Ordinance g 37(1)(&)—(g). Under this provision t
a deed obtained by fraud releasin 2 a judgment debt ang costs:
[1898] 1 QB 677 (CA, Eng).
District Court Ordinance s 37(2
ibid, s 37(3),
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Stephenson v Garpert
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ibid, s 37(4). | -
B s / . See also Yeung Shek M[f"a‘.g, t/a Yeung L
B el (18412”) -ir]zjoi‘;\aﬁ ILQ('I)Z?]%”% HKDCLR 167l(c]aim l'(()]r .gtjzisjgl:fa?;i
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rendered accounts

Rentit Ltd v Oaten [1938] LINCCCR l?;.ij 19621 1 WLR 117 (CA. Eng)
Overstone Lid v Shipway [1962] 1 ALLER 52,
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person, although occasioned by one and the same wrongful act, are infringemep
of separate rights and, therefore, give rise (o separate causes of action.™

[2-36] Objection to the alleged splitting should be taken at the first claim rathey
than at the claim for the residue.” Where the defendant alleges as a preliming
objection to the court’s jurisdiction that a cause of action has been split, factg 1
substantiate this allegation must be shown on the face of the writ. ™

[2-37] Where a claim has been split, the action must be dismissed and can

not be
transterred to the Court of First Instance.”

6.9 Jurisdiction as to counterclaims and transfer of
counterclaims to Court of First Instance

[2-38] In respect of the jurisdiction of the District Court, references to an actiop
or proceeding are to be construed as including references to a counterclaim,
If, therefore, a parly makes a claim and the defendant counterclaims, the
question whether or not the District Court has jurisdiction to adjudicate upon the
counterclaim must be resolved by application of the rules set out above.

[2-39] The effect of this is that, if a defendant in an action or proceeding within
the jurisdiction of the District Court makes a counterclaim which is not within
the jurisdiction of the District Court but is within the jurisdiction of the Court of
First Instance, the District Court has three alternative courses of action open to it,
It may, either of its own motion or on the application of any party, order that the
whole proceedings be transferred to the Court of First Instance. Alternatively, it
may order that the proceedings on the counterclaim be transferred to the Court of
First Instance and the proceedings on the plaintiff’s claim, except for a defetice of
set-off as to the whole or part of the subject matter of the counterclaim, be.L=ard
and determined by the District Court. The third alternative is that, wheie the court
considers the whole proceedings should be heard and determined in tne District
Court, the matter must be reported to a Judge of the Court 'o¥ ¥irst Instance’
and, on the receipt of the report, the judge may, as he thinks 1it, order either that
the whole proceedings be transferred to the Court of Fijs( Instance or that the
whole proceedings be heard and determined by the f.iswrict Court or that the
proceedings on the counterclaim be transferred (o the Court of First Instance and

72 Brunsden v Humphrey (1884) 14 QBD 141, [1881-3] AllER Rep 357 (CA, Eng).

73 Vines v Arnold (1849) 8 CB 632; Adkin v Friend (1878) 38 LT 393, [1874-80] All ER
Rep Ext 1616; Sanders v Hamilton (1907) 96 LT 679. But see Lun Tai Insurance Co
Lid v Lee Ying-lin [1965] HKLR 961, [1965] HKCU 85 (FC).

14 Wing Kwong Electrical Supplies v Chan Yin [1959] HKDCLR 148, [1959] HKCU 84,
75 ibid.

76 District Court Ordinance s 39.

77 ibid, s 41(3)a)—(c). See Re Estate af Chow Nai Chee [2010] 5 HKLRD 640, [2010]
6 HKC 515 (the District Court should make more use of its powers under s 41(3)(c),
per Lam I); Cecchetti Silvia Giada v Tsang Tak Yip [2016] HKCU 1733 (unreported,
DCCJ 30072015, 22 July 2016) (matter reported to the Court of First Instance under

s 4L(3)(c), District Court Ordinance for determination of (he appropriate forum for
the trial).
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whole Or'Pu'jci Court.” If no report is made or if on any such report it 1s ortu‘r;
: ’ . . . Coms e
g Di;:hole proceedings be heard and determined in the District Courd,_ '
e Court will have jurisdiction to hear and determine the whole proceedings
i ot ! 79
Dli&:mqanding any enactment to the contrary.
no § 4 . ‘
The Rules sensibly provide that, where an order 1is made that gwt
g dines on the counterclaim be transferred to the Courlt of First ln%tin\ci' u
Pmcee' l:)e heard and determined in the District Court, and judgmentont : cla "
m _ ; I ’ i i
.[he ‘flal for the plaintiff, execution of the judgment in the D_1str1ct C(')Lll A
4 g]vertlh judge of the Court of First Instance orders otherwise, be Std}ied i
b { 't of Fi : : een concluded.
E:e pmcesdings transferred to the Court of First Instance have be

6.10 Matrimonial jurisdiction of the District Court

: The District Court enjoys considerable matrimonial ljurisdiction. in its
sty as the Family Court. In some cases this jurisdiction is shal\red with thc

Capa:lcff [‘:i"il Tnstance; in others the court has power in fapprop_rlate circumstances

Colu ;m&" Vt';-n: case to the Court of First Instance for adjudication.

(o transte! 8

s ; g e e s
istri 't : jcant matrimonial jurisdiction 18
[2-42}, * The District Court’s most signifi a

[2-41]

follows: | N -
(a) Jurisdiction under the Matrimonial C.aus'cs Ordmd-lllcle { ‘8; Izmd o
to grant divorces,* nullity decrees,” Jufh(:lal sepmc%tlon.sf and 10
make orders in respect of proceedings for pl'esumptlgn 0 ea A
Proceedings under the Ordinance must be commepced in the‘ Dalsst;lc
Court, but may be transferred to the Court of FlrSt. Instgnce. ‘ ,e
District Court may make orders under the Matrunoma.l Cal.lhc,s‘
Ordinance even though the amount claimed in the p_ro-(.:ee.d‘u.lgh
would, but for that Ordinance, normally be beyond the jurisdiction
: istrict Court.*

(b) JOLfll:PiZl?tllgz under the Matrimonial Proceedings “and' Iiropel?ta);

Ordinance (Cap 192) to grant ancillary and otherrelief in matrimont

78 ibid, s 41(4)(a)—(c).

79  ibid, s41(6).

80 ibid, s 41(5).

81  Matrimonial Causes Ordinance (Cap 179) s 3.

82 ibid, s 4.
83 ibid, s 5.
84  ibid. s 6.

85  ibid, s 10A. According to the Matrimonial Causes RL.IIES‘(Cap 179A1)3 rfifi}ﬁr:g
District Court may order that a cause or application pending in t.hat court ‘c rim;luﬂing
to the Court of First Instance where, having reg'fn'd Fo all the circu mstam._e.s .
the difficulty or importance of the cause or apphclatm.n or of any 1ssEe z:l-r(;s,.mtghe Cour,t
the court thinks it desirable that the cause or application should be heard 1n
of First Instance.

86  Matrimonial Causes Ordinance s 10A(3).
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[6-159] Where judgment is given in favour of the defendant, he may not jgg
execution against the third party without the leave of the court until the judgn}‘ .
against him has been satisfied.3* b

CHAPTER 7

CAUSES OF ACTION, JOINDER OF ACTIONS AND
CONSOLIDATION OF ACTIONS

9.4 Contribution notices against an existing Party

[6-160] Specific provision is made in Order 16 rule 8 for a defendant tq make

a claim or obtain relief from someone who is already a party to the action (j
as opposed to someone who is not a party). This is done by serving whge is
commonly called a contribution notice on the other party.®® Let us Suppose b}
way of example, that a plaintiff pedestrian, who is injured as a result of g CleSh
between two drivers, commences proceedings against both drivers, Further, thy
one of the drivers has sustained damage to his vehicle caused by the other driyey
In such a case, he may seek a contribution against his co-defendant in respect of
his liability, if any, towards the plaintiff and for the damage suffered to his car

[6-161] The person on whom the notice is served then has 14 days to issye d
summons applying to the court for directions, 2%

[6-162] The Order 16 rule § procedure is not, however, applicable if the clajm
should be made by the defendant by way of counterclaim against the other party
under Order 15 rule 3.

9.5 Claims by third and subsequent parties

[6-163] Order 16rule 9 contains a procedure similar to that in third party proceedingg
whereby a third party may bring in a fourth party, and a fourth party a fifth party, a1
s0 on successively. ™ The claim by the third party or relief sought against the fortt,
party must be of the same kind as is specified in Order 16 ruje 1(1).** The thitd narty
may serve a fourth party notice without leave provided the action was begun by writ
and the notice is issued before the expiration of 14 days after the time [imited Tor
acknowledging service of the third party notice against him.* Thereater, the rules
relating to third party proceedings™ apply with any necessary madiiications as if the
third party were a defendant,*!

party) [1977] 1 All ER 806, [1977] 1 WLR 1458 (CA, Bag), where the successful
third party was entitled to costs against the defendant, who himself was successful
against the legally-aided plaintiff,

384 RHC and RDC O 16 r 7(2). Unless given at the trial, application for such leave is
made ex patte to a master on affidavit.

385 RHCandRDCO 16718,

386 RHC and RDC O 16 r 4(2), applied and modified by RHC and RDC O 16 ¢ 8(4).

387 RHCand RDC O 16t 9(1).

388 ibid.

389 RHC and RDC Q 16t 9(3). After the expiration of this time, or if the action was
begun by originating summons, leave to issue a fourth party notice is required: RHC
and RDC O 16 r 9(3). As to the application, see RHC and RDC O 16t 2, applied by
RHC and RDC O 16 9(1),

390 TeRHCand RDC O 16 rr 1-8,

391 RHC and RDC O 16 r 9(1),
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1. MEANING OF ‘CAUSE OF ACTION’

[7-1] In Lefang v Cooper' Lord Diplock deﬁngd a ‘c‘ause of action’ as simplty
meaning @ tactual situation the existence of which entitles one person to obtain
from the court a remedy against another person. The Phrase has been held frpm
the carliest time to include every fact which is material to be proved to F:11t1tle
e mlaintiff to suceeed, and every fact which the defendant would have a.rlght to
;-av:ax'se.z ‘Cause of action’ has also been described more broadlly as.bcmg that
particular act on the part of the defendant which gives the plaintiff his cause of

complaint.’?

2. JOINDER OF CAUSES OF ACTION AGAINST
SAME DEFENDANT

2.1 Introduction

[7-2] Occasions will arise where a party wishes to join more thz_m one cause of
action against the same defendant. For example, the plaintifl’ might _allcge [hE‘lt
he has been defamed by the defendant on two entirely separate occasions and it
would clearly be a waste of time and costs to pursue two distinct actions.

1 [1965] 1 QB 232 at 242, [1964] 2 All ER 929 at 934 (CA, Eng) per Lord Diplocfk.
Cooke v Gill (1873) LR & CP 107 at 116 per Brett J. Lord Esher MR later de.hne.d
the words as comprising every fact, though not every piece of ev1de'nc9, which it
would be necessary for the plaintiff to prove if traversed, to support his right to the
judzment of the court: Read v Brown (1888) 22 QBD 128 at 131 (CA, Eng). 3

3 Distillers Co (Biochemicals) Ltd v Thompson [1971] AC 458, [1971] T All ER 694

(PQ).
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10 RHC and RDC O 151 1(1)c).
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[7-3]1 Joinder of ¢ :
1 inder of causes of action must be read together with

Cﬂ]dth] dpd Iyl}[{(ee(l S ] []el)d s
g f
mnt wisne b Wi
H Sh S to ue two

jOil’ldE]’ of panj ..
Or more defep, ;

of parties and the .
- rules relating to joinder e
the rul ; . ng to joinder of parties will d
es relating to Joinder of causes of action, ioinder of pI:u ?t?;ThZ P;l_l‘pose“
A S and thirg pé ‘

proceedings is, of
s, course, the same: that is : £ O
reduce costs and gy » that 1s to avoid multiplicity of actions gy
. =]l

P

2.2 When can causes of action be joined?

[7-4] * The power to

— Jjoin causes of action i SO
the plaintiff may cla 1on s very wide and the rules provide that

of more than we :I;elelgef ‘11.1 one agt10n agai.nst the same defendant in res
alleged to e tp e oy of action (a).lf ‘Fhe plaintiff claims and the defendagf?!
] P inte e Samta capacily in respect of all the causes of action:? l&
ooty s or the defende.ml is alleged to be liable in the capzc "
admmnistrator of an estate in respect of one or mare of fhe cii?? Bf"
Ses of

action and in his .
§ personal capacit e e
of all the others ¢ pacity but with reference to the same estate in respeg|

] o) b » 5 g o ‘d
[: 5 ]hlS p Wer must be ]edd h(}wb\fe] Su 3eCt to ﬂ C OVel (1 1 (]'QC Btl“ |

the court to
order separate tri ;
. . 1als where - s
embarrass or delay the (rial ¢ it appears to the court that joinder might

[7-6] In addition, the court has
causes of action in the same
by or against a party.

power to give the plaintiff leave to join severy)
; same dC[lIOI’I In u‘/hatcver capacity the claims are madf
he application for leave is made ex parte by a’fﬁda\ﬁ'

ool UJCS 0 i
4 ge R f th 2 P 4 d 1
e ngh COUlt (Cdp A) (RHC) al Rll es U[ the DiSt ict Com (\.ay

33

SBSIE)[{(?Z%) lg)Dt 5r4(1) and see Chapter 6 “Partics’,

Thecs ml'es e .C O 16 and Chapler 6 “Parties’.

Eorreat Juc]jcati;{cnzn.d?d to give effect to one of the great objectives o1 the Supreme
relating to one s ‘cts 1873 anc‘! 1875 (UK), namely to bring al parties to disputes
ey, deter}m ];]z(rit m_'cll;ter before the court at the same tin='so that the disputes
sistiats il (o, ‘;m out the delay, inconvenieli ¢ ong expense of separate
666-667 (CA, Eng) ner t e e oo Plock, il piry) (1839) 22 QBD 657
in controversy b;:tzve];irth Grcf ES bt MR) and so that, so far as possible, all matters
il et o o e pdrtn.as might be completely and finally determined, and
High Comt Ordjnanecgd cproceedmgs concerning any of those matters avoided: see
The modern pracii _eﬁ ap 4) s 16(2); District Court Ordinance (Cap 336) s 48(4).
P e 151_% construe RHC and RDC O 151 1, dealing with the joinder
parties: see Pavne ;i:ri;isinffl']y aj{R%IC and RDC O 1514, dealing with jolniely
1, [1921] 2 All B il ((rjn: Eicgt;rder Co Ltd and WW Curtis Lt [1921] 2 KB
RHC and RDC O 151 1(1)(@).
RHC and RDC O |5+ 1(1)(b).

Where the join : o

T e, iiJmaiZ 2{ :.at;;scsbof action is Permissib]e under the rule without leave,

weidier sepate et o 1g. [[ ut the court is empowered under RHC O 15 r 5(1) to

to the court tha or make such other order as may be expedient where it appears
the joinder may embarrass or delay the trial

th
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a case of joinder of causes of action buf rather Joi
Olnclgy

|

s

3

Q@) [7-10] In these ¢
9 matters to be conso

11
12
13

o the igsue of the writ or origi

ation. y
Where the plain

'f;.‘!]

@sﬁnCt groun d

'["I-S_]' Cons
Uhy prder of court com
urpose of consolidation is, t

effort an :
(hem as On¢ action.

[7-9] The jur
or matters pen

of Action, Joinder of Actions and Consolidation of Actions

Causes

nating summons and stating the grounds of the

{iff unites in one action several distinet claims founded on

;. each claim must be stated and pleaded separately and distinctly.

3, CONSOLIDATION OF ACTIONS

'7'..1 The court’s jurisdiction to order consolidation

olidation is the process by which two or more causes Or matters are
bined or united and treated as one cause of action. The main
herefore, just like joinder, to save costs, time and

d to make the conduct of several actions more convenient by treating

.sdiction to consolidate arises where there are two or more causes

ling in the court and it appears to the court:

(a) -2l some common question of law or fact arises in both or all of them;

(15) ;that the rights to relief claimed in them are in respect of or arise out of
the same transaction or series of transactions; or

(¢) that for some other reason it is desirable to make an order
consolidating them. "™

ircumstances, the court may order those causes of action or

lidated on such terms as it thinks just.” The circumstances in

.
RHC and RDC O 151 1(2).

RHC and RDC O 4 1 9(1)(a)-(c).

RHC and RDC O 4 r 9(1). The power to
discretionary and the court has to consider whether such an order is desirable in all

the circumstances: see Payne v British Time Recorder Co Ltd and W W Curtis Litd
[1921] 2 KB 1 (CA, Eng) at 16 per Scrutton L. See also Sincere View International
Lid v Kenco Investments Lid [2006] HKCU 221 {(unreported, HCA 301/2003, 3
February 2006) (‘In deciding whether to order consolidation of actions, the court has
an unfettered discretion. The power is to be excrcised in a flexible way with regard to
articular circumstances of the situation. The objective of such an order is to save
time and costs. There is no hard and fast rule that just because the parties are identical
and some common question of fact or law is involved in both actions, it would be
idation’, per Kwan I); Big Island Construction
(unreported, HCA 1957/2005, 10 April 2008)
deciding whether to order consolidatien of
d with some

make an order for consolidation is

the p

expedient and proper to order consol
(HK) Ltd v Wu Yi Development Co Lid
(“The court has an unfettered discretion in
two or more causes or matters. Even though the power is to be exercise
degree of flexibility, a court must nevertheless be satisfied that it would be proper and
expedient to make such an order, having regard to the particular circumstances of the
ongst other things, that the objective of such an order is to

situation, including, am
ping of issues and

save time and costs, and that where there is a substantial overlap
parties, it is desirable to resolve the disputes in the different actions on one occasion
by the same judge’, per ChuJ quoted in Komal Patel & Ors v Chris Au & Ors [2016]
HKCU 105 (unreported. HCA 183/2014, HCA 2063/201 5, 14 January 2016).
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which actions may be consolidated are broadly similar to those in which
may be joined in one action, Accordingly, actions relating to the same gy
matter between the same plaintiff and the same defendant, or between the

plaintiff and different defendants's or between different plaintiffs apq '"‘_
defendants, or between different plaintiffs and the same defendam’ May ..I
consolidated on the application of either a plaintiff or a defendant. N

[7-11] Onthe other hand, there may be circumstances
or even impossible, or at least impracticable, to make
Thus, two actions cannot be consolidated where the P
same person as the defendant in another action unless
to stand as a counterclaim in the consolidated
impossible to consolidate actions where the plaintiffs in two or MOre actions gy
represented by different solicitors,'” Morcove » @ consolidation order wij) as g
matter of discretion be refused where it would be likely to cause embarrassmem‘
at the trial.” Consolidation has been refused on the grounds of the differen; Stages
of progress that the actions proposed to be consolidated have reached." The court
may also refuse an order for consolidation where the application is made late iy
the day and such an order would require the vacation of trial dates already fixeqn

which render jt undesjrahy.
an order for conso]ida;jom
laintiff in one acfioy is the
one action can be ordare
action.*® Again it ig generglly

14 As to joinder of parties, see RHC and RDC O 15 ¢ 4 and Chapter 6 ‘Parties’,
15 For example, it may be appropriate for two
plaintiff has sustained personal injuries in two separate incidents so that the court ey
determine the causation and extent of injuries caused by each accident: see Lay Win
Yeung v Kowloon Cricketr Club [2014] HKCFI 703 (unreported, HCPI 955/2013, .'

16 April 2014) (plaintiff sued defendant claiming damages for personal injurie,
sustained as a result of a fall in the defendant’s kitchen: he alsg commenced an ac g
claiming damages for personal injuries sustained in a traffic accident some 18 monijy

later; Master Leong observed that: ‘right from the beginning the plaintiff one thoge
advising him should have been aware that there was an overlap of injury . and bath
claims should have been consolidated so that, whilst liability could pe determineqd
separately against different defendants, the issues of causation and damages have 8
to be investigated and apportioned, if needed, between the delendants’). See also

First Kind Ltd v Liu Keng Chor [2016] 3 HKLRD 39, [2C161.4 . HKC 90 (LT) (six
applications under the Land (Compulsory Sale for Redeve
(Cap 545) for compulsory sale of units in buildj
consolidated and heard together).

16 See Wing Yip Refrigeration Co Lid v
HCA A3212/1989).

17 See Lewis v Daily Telegraph Lid (No 2) [1964] 2 QB 601, [1964] 1 All ER 705 (CA,
Eng). The plaintitfs could, however, agree that only one firm of solicitors should act
on behalf of all of them, so as to pave the way to consolidation. That firm must then
take steps to appear on the record as the sole solicitors for all the plaintiffs.

18 See Daws v Daily Sketch and Sunday Graphic Lid [1960] 1 All ER 397, [1960] |
WLR 126 (CA, Eng) (actions by different plaintiffs based on the same libel but
where different defences were raised in respect of each of them).

19 Wing Yip Refrigeration Co Ltd v Jardine Engineering Corp Ltd (unreported, HCA
A3212/1989).

20 See Pannam Lid v Gheorghe Nicolaescu |2016] HKCU 2364 (unreported, HCMP
339/2015, 30 September 201 6).

actions to be consolidated where (he

lopment) Ordinance
ngs on adjacent lots ordered to be

Jardine Engineering Corp Lid (unreported,

i Action, Joinder of Actions and Consolidation of Action
ses of AC )

Cal

opriate case, the court has power to make an order \f?r Parhﬂ
e 1:1 illustration would be personal injury actions. Where severa
lidaton: 5?0 menced by different plaintiffs, each of whom has a separate
tjons 12" * bee“ﬂ:— (igi personal injuries, the actions may be C(;nsohdate(tl ocnl E;[]hni
e ot after cach plaintiff is left to pursue his separate
of liability, but therea

- Jamages independently.”
for -

29 Application for consolidation N
\3-2 application for consolidation is made by summons atnd'qh(zrue d be
ﬁ-lﬁi] An ‘lpp ossible, although it may also be made on the_ case man?i% i
Smade 25 s??nAc;:parf;ite sﬁmmnns should be issued in each action prop}clme,_ﬂ eos 2
‘ ﬂlmm‘?n.“»"d or oll)w summons may be issued provided it sets outlt."tilll? ; i} Euld 5
e i epri iple is that all the actions to be consolidated s

; . action. The principle i

each suc

: 23
pefore the court at the same time.

33 Alternatives to consolidation

; . . i ake
VWhete the court considers that it is not desirable or dPPmP:ate Legl e
e : p— g1 as power
der for the consolidation of two or more causes 0(11 lma;tel S';*t:« th‘; 12) e
an orde : ame time, or one immediately after ;
s tlem to be tried at the sam % O S othier of
Xe. t'de]‘ any of them to be stayed until after the determination of an'ﬂ save the
e (? d{erz of this nature are very useful in that, for example, they will s
2 T S 5

[7-14]

mnem.

) A,
—‘—mington & Sons Ltd [1954] 1 AL ER 861,.[‘1‘9.541 1 \i\_/L?::SSi[(am
e There the several plaintiffs are represented by different solicitors, it
ik ;16': él] of them to agree that the conduct of the action on the 1ssu€f
be‘ ‘"_155‘_35_‘55“")/ Oid be placed in the hands of one solicitor. An :{ltematwe .fm‘“m of
3 hab_ll“y W(-);]the ac?ion nearest to the date of trial as a test action on the .;s.su.e o‘
]O_nlifi;:; L}?)t ::lellich all the other parties agree to be bound, and to stay the other actions
1apiiiLy,
meanwhile: see Amos v Chadwick (1877)4 Ch D 869.‘ I ——
As to the case management summons, see Chapter S g

Jocutory Proceedings’. ' . —
23 g::lD(]:!lt? ::'yDail\' Sketch and Sunday Graphic Ltd [1960] 1 All ER 397, |

T ), ) ] "
24 gﬁ[? ;j;é%é gnﬁfz 9(1). See, for example, Ko Chi Kez:'n'g..v Lf;e Pézﬁs};clt:fdjlrllg;e:f
(unreported, HCA 18029/1999, 28 February 2001? (application for A
Y e 1d that consolidation not suitable since, although commo q 1e: "

t"‘fo aLt]'Om, hed the issues in one action were much narrower tkllan the. 1.5:‘,ues .
o 1§V0]Vﬁ , since ti}ere were common witnesses where Lhen'r credibility .was
?he ??her’ hz:;e‘r:;’de that one action be tried immediately following the 0tk5,1918]g
in issue, 0-,1;(1 e, per Sakhrani J); Re Prudential Emerpr.ise?' Ltd [20031 HK(]E. i
the ‘_Salzftid %-I(EEW 594/1999, 19 August 2003) (substantial overlapping Q-il.i:zrﬂs,
i(:l]iliie act’ions; in making case manageme-nt demsm.ns, tk‘m ;111;;:2:3 :rly ol
concerned with saving of time 31.1(1 c:o?t.an.dc\:mti‘r;l 1;1:; z:;rz;(ii?:oc; e N>
mplexity and overloading ot 1ssues; . nan e
E‘fl‘:]';i;‘; 153 thrze actions tried together was tha.aL the f;omn1f)12h;:1$::s§; I»;:L(;mu]ar
saved the inconvenience of having to repeat their testlm(fm?f,the o experte

Qigniﬁcance for those witnesses living overseas and for
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expense of two attendances by counsel, solicitors
will be able to try the several actions in such ord
the same time and, with the consent of the parties, which will normally pe :
given, to treat the evidence in one action as evidence in the other or
party in the second action, who is not also a party to the first, wil] p
to take part in and o attend the trial of the first and Cross-examine the

and witnesses ang the g
€T as may be convenien o

Others:
< per
Wilneg

3.4 Consolidation distinguished from Joinder of
causes of action

[7-15] It can be seen, therefo
Joinder of causes of action. Wh
in an appropriate case even wh
defendants, the right (o join cay
the plaintiff wishes to 3

defendant,

re, that consolidation ig wider
Creas two or more actions can b
en they involve dj
ses of action is reg

€ consolig
fferent plaintiffs op diffe
tricted to the Situation y
se of action against the g

however, the court was not confident that trying the thy
achieve a grear saving in time and cost, as the evidence i
held that the proper order was that each action should be tried one after the other, per
Chu I); Tsui Wai Kuen v Cheung King Chung Ray [2007] HKCU 1984 (unreported,

mber 2007) (plaintiff presented petition under the former
Companies Ordinance (Cap32)s 168A (now s 724 of Cap 622) and also commenced

derivative action in circumstances where there was overlapping in the relief claimed;
held that the two actions should be heard by the s ]

the interlocutory stage, the order in which the actions would be tried and whether
the evidence and fruits of discovery in the first

action could stand in the second
action, per Dty Tudge Carlson); Tronwood Capital Lid v Du Wang [2007] HKCU
1213 (unreported, CACY 342007, 13§ uly 2007) (order that actions be consolidated,
but action for account be tried before action for recovery; both actions were to be
heard by the same judge and the finding in the first action would stand as the finding
in the second action, per Rogers VP),

ce actions together would
n each action would vary;
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in Scope .

: i ‘at issue’ (ie at the end of their
- pint was reached, the parties were said to be ‘at issue’ (
s ;10

THE NATURE AND PURPOSE OF PLEADINGS

Introduction; the meaning of ‘pleadings’

. i i d, upon
. In early times in England, pleadings were oral and ?(gl “111 ltzr:n?]i»hjclf he
1] ca : ~ourl a verbal statement of the fac
; ' each party made in open ¢ : : reach a
G 61;;] gutyyof the judges to moderate this oral controversy so as to
ovas

i A

s i i ther. en
Lere a qpeciﬁc matter was affirmed by one side and denied by the ol her. Wh
twnelC d s

. EOR the judge;

ing). If an issue thus arrived at was a question of law, 1; \tTldh def]lde?)i?zi Al tJhen s
Jleading). ! 2 ied rding to one of the modes
g ion of fact, it was tried acco _ ; Sttt
e a questﬁl oral contention by which the issues were ascertained, ezmg'% cach
. - ; ‘s .
VOgue. Duﬂr‘]g.chment roll by an officer of the court of the allegations Hﬁa ﬁgn -
. Pd(l) this roll was also entered a short notice of the nature of t etf;c fﬁ::ia_l
ot TR i n & d b ; 5 e &0
- ttuqﬂ;f the court itself. This parchment roll, called ‘the refzor.d ' Wzb exclusively
Bfthe s f the pleadings. It was preserved as a perpetual, 1”“"“3;]0{3';31 S
zgl'h-ter'b(;e testimony of all the proceedings to which it refen‘gd. "(F :_]j:d o a]l_:_)mmr;. =
nss! L his pleader (¢
i : ither himself, or by his p
were ered either by the party : dvopaie,or
v det]lll:’} In very early times, it was established that none put a regultz}ilraa o
ad\{of; sould be pleader in a case not his own. Gradually, it be;i“ilt rtﬂﬁ s it
o - his statement in the first instance on the parchme ; e
the pleader to enter his s have access in preparing his answer. Then, to lessen
- ; e S8 X .
his opponent was allowed to a}t}\; ikl theploadér dalincrsil i pleading dlfesdly
in¢ lence, a practice arose ! - ) -
mc'itwenmld its e]il"y on the roll was deferred until later in the ]zllctlotl_l. Htowbe T
written, and 1ts ; " f of the allegation to .
; ading did not change the form et :
i ndonment of oral pleading » govern the practice of pleaders, and the parties came
The same principles continued to go s G-t Hiey Hind Bopeeviben ey

; : i Wit $ as in x . =
1o an issue in their w;:ltenfp:}ilea‘c:l;?ﬁ T i el 1 vl pleadinesie
disputed orally at the bar of the = LG 2EE] il il

Coiliv? ar in a criminal trial.

the defendant’s plea of ‘guilty’ or ‘not guilty

|8'2 I‘]()W £ l) ca 1 i S ivI lltlgatlon to den“te a

3, 1 dlllg 1S Us ed mn lell

ad'd S, Lhe rim : ) i
dOClllllem mn Wh{ch a palty to pI‘OCeedmgS n COLllt 18 I‘E!C]UIICd b& la\;\' to fO] [Ilu.late
n Wllt g i the :Carlllg. Ileadl"gﬁ.

i e 1n prepal’atl( m f( T

in h.lS case or de‘t Of h.lS cas

lnCIUdB the statement Of Clalm,] the dEfeI’lCS, an}‘ (,()Llrltel’dalm a]ld dlly IEPI}‘ alld

F claim is 1 he writ or served
1 This is the case whether the statement of claim is indorsed on tl
separately.
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Pleadings

r

defence to counterclaim. They also include any subsequent documentg useq 1 identify that cause of action.” A plaintiff who at the triall radically
express the party’s case.? For certain purposes, further and better Particylap sufﬁc}enﬂym his case as pleaded, however, is likely to fail,-‘” although it has been
also pleadings.® A concise statement of the nature of the claim indorsed oy thelw : departs fro C[:;Lirt of Final Appeal that the court may decide a case u_l favour 01?
is not, however, a pleading.* nor is a notice of appeal.” Further, for the pmposesn 1 facts pleaded by the defendant provided Fhat the defend‘ar.lt haé
the Rules. a “pleading’ does not include a petition, summons or I elimjnary ac;:f the P d a(lv'zlnced those tacts during the trial and provided that no unfa{mess

il pleaded 2 the defendant.” It follows that the pleadings enable the parties to
1.2 The purpose of pleadings decide in advance of the trial what evidence will be needed. From the pleadings,

riate method of trial can be determined. They also f_OHEl a record Whl“:h
[8-3] The purpose of pleadings is to give fair notice of the case which hag g, ke approsaﬂable if the issues are sought to be litigated again.'* The matters in
met and to define the issues on which the court will have to adjudicate in Orde: will be,adelermined by the state of pleadings at their close.
to determine the matters in dispute between the parties.’ Thus, a party is boung -
by his pleadings and his case is confined to the issues raised on the pleadingy
unless and until they are amended.® The fact that 4 particular cause of action i not
mentioned specifically in the statement of claim will not necessarily meap thlat
the plaintiff will not succeed on that cause of action provided the facts as pleadeq

will result t0

1.3 Close of pleadings and joinder of issue

The pleadings in an action are deemed to be closed at the expiration of
[8-‘:11 s after service of the reply'* or, if there is no reply but only a defence Io
1 3 1 57F neit! .
o 2ti{;_«:]ainl after the service of the defence to counterclaim." If neither a reply
coun '

TR e . adings are deemed to be closed at
2 Under the rules of procedure now in force, the pleadings seldom g0 beyond reply or 4 nor a defence 10 counterda‘lm W serve.d, the pleiidlél =0 16 Where there are several
defence to counterclaim, but in a proper case leave may be given by the court to serya he expiratiod af 28 days after the service of the de encel. e thevfine-stfpulsiad

a subsequent pleading: RHC and RDC O 18 r 4. For example, the defendant may, Jefendants. the pleadings are only deemed to be closed when the

: . : A : Ar: e “lose
with leave, in response to the plaintifl’s reply, deliver a rejoinder, and the plaingft has exnited 11 respect of all the defendants and there 1s no sepd_r(lte d‘eumed C o
in answer to this might deliver a surrejoinder. The pleadings might be continued by iy ';;lings in respect of each individual defendant."” The pleadings are deeme

0 . F : ; ; -
means of a rebutter delivered by the defendant, in answer to which the plaintiff mighy N P <ed at the time specified above notwithstanding that any request or order for
deliver a surrebutter, g

1 1 o 1 a 19
qurther and better particulars” has been made but not comphed with at that time.
3 Further and better particulars of a statement in a pleading are part of the plead; L furthe:

for the purposes of the rule as to striking out: Davey v Bentinck [1893] I QB 185,

[1891-4] Al ER Rep 691 (CA, Eng). They are also required to be verifiad i, ~C g Sce, for example, Veung Wah James v Alfa Sea Lid e }:ngd?m preseh !
statement of truth: see RHC and RDC O 18 r 20A(1) and (2). See section 3 below covenant for quiet enjoyment p leadgd; damages for IIGSPT"‘;E’)_ CIarI.w v Sun Hung
4 A generally indorsed writ of summons by which an action is begun is not a pleading: 10 Bell v Lever Bros Ltd [1932] AC 161, [1931] ALLER Rep t(d (::ACV ]‘96/199& "
Murray v Stephenson (1887) 19 QBD 60; Edward Butler Vininers Ltd v Crange Kai Investment Services Lid [1991] HKCU 71 (unreported,
Seymour Internationale Lid (1987) Times, 9 June (CA, Eng) per Kerr LT. March 1991) (CA). 5 b
9 See Chung Fai Engineering Co Ltd v Mexwell EngineeringcC)'E Ltd [2007 13 HKC 24 11 Poon Hau Kei v Hsin Chong Construction Co L_Id_(?qoé) ’ I—H(CF?R‘ 14?(; Ei(;?:]i
(CA) per Keith JA. HKLRD 442, [2004] 2 HKC 235 (CFA) (plaintiff injured during "“.mpf 1y1 from
6 RHC and RDC O 1 r 4(1), | scaffolding contractor sued employer pleading thal.he had beenmjurffd .whﬂst‘ a tI}I]ligcoun
7 Thorp v Holdsworth (1 876) 3 Ch D 637 at 639 per Jessel Mit: Fsso Petrolewm Co ladder; defence pleaded that he had faller} from light trough; 'rlt.ﬁl‘-%t Jlllli(t]f;fgz it
Lrd v Southport Corpn [1956] AC 218 at 238, [1955] 3 ATl EX'864 at 868 (HL) per concluded that plaintiff had faﬂen from light trough and. dc}?ﬁ:ﬁ a e L[;n . casej. .
Earl Jowitt. In Aktieselskaber Dansik S/cr’b.sjﬁrran,yiermg v Wheelock Marden & Co Lid decision reversed by Court of /f—\ppeal on grounds that plalintl 1:1' ‘ []i)ﬂed = oo 1'11-
[1994] 2 HKC 264 (CA) at 269-270, Bokhary JA adopted the purposes of pleadings on further appeal, Court Of Fn}a]. Ap pe;.]l held {hatbthc Lcl)urrf]vrld; elrlis opponent). \
identified in The Supreme Court Practice 1993 para 18/12/2, namely (1) to inform favour of a party on the basis of a scenario that hacl. echp o Ie ezrms‘nl Co Ltd v Dao
the other side of the nature of the case they have to meet ag distinguished from the 12 See Henderson v Henderson (1843) 3 Hare 100; 1761394“’I§C;vmm Lam Hong Ltd v
mode in which the case is to be proved: (2) to prevent the other side from being Heng Bank Ltd [1975] AC 581, [1973-76] HKC ¢ ﬁé ] éha fer ]2“Disposai of
taken by surprise at the trial; (3) to enable the other side to know what evidence they Gridway Knitters Ltd [1988] HKC 184 (CA). See further 1
ought to be prepared with and to prepare for trial; (4) to limit the generality of the Actions without Trial’. . . ‘ ‘
pleadings, the claim and the evidence; (5) to limit and define the issues to be tried 13 As to the close of pleadings, see sec.tlon 1.3 below.
and as to which discovery is required; and (6) to tie the hands of the party so that he 14 Asto the service of a reply, see section 6.2 below. |
cannot without leave go into any matlers not included. ' 15 RHC and RDC O 18 r 20(1)(a). |
8 See, for example, Wong Chi Shing v Argos Engineering & Heavy Industries Co Lid 16  RHC and RDC O 181 20(1)(b). i )
[1993] 1 HKC 598 (failure to raise tax implications Eor assessinenl of damages). 17 Hongkew Holdings Ltd v Hongson Securities Lid [19‘9.2J Hlsilﬁlezliafire‘gelzsﬁ:ri |
Failure to raise an issue at the pleading stage may also prevent its being raised on CACV 115/1992, 10 September 1.992) (CA) {e?ft.(in.mon ¢ - ‘
appeal: see, for example, Qualcast (Wolverhampton) Ltd v Haynes [1959] AC 743 at defendant to serve his reply and defence to (.:ountcu, aim).
758, [1959] 2 ALl ER 38 at 44 (HL) per Lord Somervell of Harrow. 18  Asto further and better particulars, see section 7 below. ‘

19 RHC and RDC O 18 r 20(2).
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[8-51 At the close of pleadings, if there is no reply to a defence, thepe isnn
implied joinder of issue on that defence® and, in general, at the close
there is an implied joinder of issue on the pleading last served,
party may in his pleading expressly join issue on the next preceding Ple'dding »
However, it is important to bear in mind that there can be no Jjoinder of issule'
implied or express, on a statement of claim or on a counterclaim.” Hepgq i
the defendant does not serve any defence, the plaintiff will be entitled g EI;EE'r
judgment in default of defence. A joinder of issuc operates as a non-admisgjgy, of
every material allegation of fact made in the pleading on which there is an implieg
or express joinder, unless, in the case of an express joinder of issue, any allegatioy
is excepted from the joinder and is stated to be admitted, in which case the expreg
joinder operates as a non-admission of all but the admitted allegations, >

2. THE ForM OF PLEADINGS

2.1 Formalities of pleadings

[8-6] Every pleading prepared by a party for use in the High Court and Distric(
Court must be either printed, hand-written (provided it is clear and legible), o
typewritten otherwise than by means of a carbon.® A pleading may be partly

printed, partly typed and partly written by hand; or any combination of these threp
methods may be employed.?

[8-7] Pleadings may be drafted in either English or Chinese.?” Every pleading
must bear on its face: (a) the year in which the writ in the action was issued and the
number of the action;* (b) the heading ‘In the High Court of Hong Kong’ or ‘in

20 RHCand RDC O 181 14(1).

21 RHC and RDC O 18 r 14(2)(a).

22 RHCand RDC O 18t 14(2)(b).

23 RHC and RDC O 18 r 14(3).

24 RHCand RDC O 181 14(4).

25 RHC and RDC O 66 r 2(1).

26 RHC and RDC O 66 r 2(1). Pleadings must be on paper ¢ ¢uiable quality with a
margin not less than 35 mm wide on the left side of the ta~c and on the right side of
the reverse: RHC and RDC O 661 1.

27 The Official Languages Ordinance (Cap 5) s 3(3) provides that a party to any
proceedings or a part of any proceedings may use either or both English or Chinese,
Proceedings have been construed as including interlocutory hearings: Gammon
Building Construction Ltd v Cho Hing Yiu (t/a Cho Yiu Kee Construction and
Wooden Works) [1988] HKC 611 (defence in Chinese). A pleader may not, however,
mix both languages in the same pleading: Cheung Kong (Heldings) Ltd v Chan Wat
Yip Albert [2000] 4 HKC 591: Chan Kong v Chan Li Chai Medical Factory (Hong
Kong) Lid [2009] 2 HKLRD 455, [2008] HKCU 1407 (CA).

28 RHC and RDC O 18 r 6(1)(a). Thus, it must state the year and number entered in the
Cause Book at the High Court or District Court Registry and marked on the writ by which
the action is begun when the plaintiff applies for the writ to be sealed, For example, in the
Court of Final Appeal, Civil Appeals are prefixed ‘FACY” and Miscellaneous Proceedings
‘FAMV’. In the Court of Appeal, Civil Appeals are prefixed ‘CACV’. In the Court of
First Instance, Civil Actions are prefixed ‘HCA’, Constitutional and Administrative
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et Court of Hong Kong'; (¢) the title of the action;” (d) the deso_:ripti()n of
e (e) on a statement of claim served separately from the writ, the datg
:‘g,eple'ﬂ dmi writ was issued;*' (f) the date on which the pleading was served;®
¥ pich th; end of the pleading, a signature.” Pleadings must also be indorsed,
) ﬂ:,L arty sues or defends in person, with his name and address or, in a_my
e I?m'tl; the name of firm and business address of his solicitor.™ Fcﬂlov\rm‘g‘i
‘ Reform, pleadings must also be verified by a statement of truth.”™

and (€
where th
'.uth.ef cas ‘
he Civil Justic® ‘
A backsheet should be placed round the pleading and the telephone and

[8-8] f the firm of solicitors should be marked on the backsheet.

fax number © v ; ; -d
9] Every pleading must, if necessary, be dlv1ded_ into para.grapt‘ls nu.n‘lbemt
(- utively. each allegation being so far as convenient contallneq 1 a separate
cm;;rcaph % Dates, sums and other numbers must be expressed in figures and not
paragraph

in words.”

9.2 Title of the pleadings: names and capacity of the
parties

§.10] The persons named on the writ as plaintiffs and defendants respectively
; ;,the u;’v persons who may be named as plaintiffs or defendants, as the case
ar Ry persoll:

Procesdings “HCAL', Admiralty Actions ‘HCAD’, lBankruchy Proc?eding.s ‘HCB:,

Commercial Actions ‘HCCL’, Companies Windmg‘ Up. Proceedm.gs ‘HCCW’,

Construction and Arbitration Proceedings ‘HCCT’, Matnmo?ual Proceeglmgs HCMC

Miscellaneous Proceedings ‘HCMP® and Personal Injury ACUO]’IS. ‘HCPT'. In tfle District

Court, Civil Actions are prefixed ‘DCCI’, Miscellaneous Proceedmgﬁ ,‘ DCMP’, Personal

Injury Actions ‘DCPI” and Employee’s ComPenszmo.n Cases ‘DCEC’. o

20  RHC and RDC O 18 r 6(1)(b). The title of thg action normally 11}eans the ﬂflm-eb {.)‘
the parties and, where necessary, their description. Thus, the h.eadmg lo a pk.aadmg is
in the same form as the heading of the writ of summons by which the action 1s begur}.

30 RHC and RDC O 18 r 6(1)(d). Pleadings are described as ‘Statement of.Clalm ,.
‘Defence’, ‘Reply’, etc. Separate parts of a pleading must have separate headi n\gs__ f(?l
example, a defence and counterclaim must be headed ‘D.efenc!e and.Countert_lal.m,,
and the two parts must also be headed respectively ‘Defence anﬁdi C_()unte}'dagn .
The pleadings in an action in a particular list may be in the form of Points of Claim
and ‘Points of Defence’, ete: RHC and RDC O 72 r 7(1).

31 RHC and RDC O I8 1 15(3). .

32 RHC and RDC O 18 r6(1)(e). Any pleading which is required to be served on every other
party must, when it is presented for filing in the Court Registry, b.ear the dale. or .datcs on
which it was served: Practice Direction No 19.1 ‘Pleadings’, applied to the District Court
by Practice Direction No 27 ‘Civil Proceedings in the Disnr_ict Court’ para 3.

33  RHC and RDC O 18 1 6(5). As to the signature, see section 2.3 below.

34 RHC and RDC O 18 r 6(4)(a) and (b).

35  See RHC and RDC O 18 r 20A, discussed section 3 below. .

36 RHC and RDC O 18 1 6(2). Where a defendant sets up a set-off or counterclaim,
the set-off or counterclaim is set out in the same document as the (le.fencc?, and the
paragraphs of the set-off or counterclaim should be numbered in continuation of the
numbers of the paragraphs of the defence.

37 RHC and RDC O 181 6(3).

279




Civil Procedure in Hong Kong

may be, in the statement of claim and, if it is sought to name as a plaintiff
defendant in the statement of claim a person not so named on the writ an

adding that person as a party must be obtained, and the writ must be

amend,
adding that person as a party.* b

[8-11] Ttis good practice to describe the capacity in which a party sueg of i8 Sueg
in the title of the pleading. For example, if the true legal description of 5 CO"POIa't.e
or other body is not apparent from its name, the description must be stat

‘a company limited by guarantee’. Where a company goes into liquidatiopn after
the writ has been issued, the title of the action and the statement of claim shoulg
be amended to reflect the fact that the company is now in liquidation ) -

ed, example

[8-12] A plaintiff who is a minor is described in the title as
his [father and] next friend’. and the fact that he is a minor so suing should alsg
be pleaded in the statement of claim. A plaintiff who is a mentally incapacitateq
person is described in the title as ‘AB by BB his next friend’ and the stateme
of claim should plead that the plaintiff is a mentally incapacitated person Suing
by his next friend. A defendant who is under a disability is described in the title
simply by his name until service has been acknowledged on his behalf; thereafiey
he is described in the title as ‘CD by DD his guardian ad litem’.

‘AB, a minor, by BB,

[8-13] If the name of a limited company or that of a female party in consequence
of marriage or remarriage, is changed, a written notice of the change of name
should be filed in the Registry and a copy served on
name is thereafter substituted in the title of the
mentioned in brackets.

all other parties; the ney
proceedings and the former name

2.3 Signature of pleadings

[8-14] The only signature which is permitted to appear on pleadings is thay of
counsel, a solicitor or a litigant in person. Although there is no rule 12quiring
pleadings to be settled by counsel, where a pleading is settled by couriel it must
be signed by him.* If a pleading has been settled otherwise thar. by counsel, it
must be signed by the solicitor of the party by whom it is served or

by the party
himself if he sues or defends in person.*?

38 RHC and RDC O 15 r 6(2)(b).

39 See RHC and RDC O 151 &(1).

40 Akira Sugivama v Kosei Securities Co (Asia) Lid [1992] 1 HKC 261.

41 RHC and RDC O 18 r 6(5). Amended pleadings must also be signed by counsel if
settled by him: Ho Ka Huen, alias Ho Hin v Lam Kwok Ying [1961] HKLR 669,

[1961] HKCU 75 (no penalty imposed where amended pleading only stamped with

counsel’s name). Pleadings settled by counsel need not he actually signed by counsel

provided that counsel has signed the draft pleading and his printed name appears on

the final pleading: Max Share Ltd v Ng Yat Chi (No 1) [1998] | HKLRD 237, [1998]

1 HKC 123 (CFA) (this was a case construing the meaning of ‘signed’ in the Hong

Kong Court of Final Appeal Rules (Cap 484A) r 27(2)).

RHC and RDC O 18 r 6(5). Notwithstanding that a statement of truth (see below) has been

signed by a party or his solicitor personally, the pleading must also be signed in accordance

with RHC and RDC O 18 r 6(5): Practice Direction No 19.3 “Statements of Truth’,

42
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VERIFICATION OF PLEADINGS BY

STATEMENTS OF TRUTH

llowing the Civil Justice Reforms in 2009, all pleadings (ll’lC-ll‘,ldll'lg

B-15] b leadings and amended pleadings) and further and better particulars

: ?nilst beD verified by a statement of truth unless exempted .by the court

Ofp]eadmgzﬁcc Direction.® Rogers V-P has explained that the requirement of a

by © rl;l 2f truth is important:

its purpose is to focus the mind 01.‘? the relevant party and Eo dczt::& Sloptii

Dl speculative pleadings and prevent dishonest cases bemg put 01\3» d ..l. e

irement serves to help the court and the parties Lo achlcye thc.un erly e
;i,(}zgt;lres which are set out in Order 1A Rule 1 of the Rules of the High Court.

iﬁconSiStent

swtelﬂe

atement of truth must be signed by the person putti.ng forw‘ard the
fied pleading or, where appropriate, his next friend or ~guard1a.n adéltem.c:r
g e' : y'qulnative of the party or next friend or guardian ad litem. . ‘Partu,_s
E [e}a;elful to identify and select the most appropriate person to verify their
ShOUlfi- g CT[]F‘ inost appropriate person will be that person who is truly able to
]eadmgsl- ‘tl; of what is pleaded and this will usually be the party himself rather
e tO t];«L: tLor 4 Where the party is a body of persons, corporate or unincorp_orate,
man.}m & !r;': of. truth mmust be siened by a person holding a senior position in the
Ihe;{l?tt;\l;‘;-ere the party 18 a pubiic officer, the statement of_ truth must' be signed
} ¢ officer or a person holding a senior position in the public body or

(8-16] The st

Ll
N

gy the publi

mm 18 r 20A(1) and (2) and RHC and RDC O 4I.A 8 2(1)_(43_.tr1:1£
document verified by a statement of truth is amended, thel prev.loqs s;tateme‘nfol e
must not be deleted, but a new statement of truth underlined in the ‘pro‘p‘cx 50 outlon
accordance with the version of the amendment must be made: Practice Directi

9.3 ‘Statements of Truth’ para 2.
44 E;(m Hing v Autron Mauritius Corpn [2010] 1 HKLRD 77, [2009] HKCU 1557.
'and RDC O 41A 1 3(1). _
jg ];;CL;;% International (HK) Ltd v Maritima Marub.a ..SAT [2013] HﬁChJ b26(i)fi
(unreported, HCA 632/2011, 19 November 2013) (plamtnﬂ s reply veri i- Hly o
solicitor: Anthony Chan I observed that it was extm(.)rfhnary for a‘I.m]) esmto?he
adviser to be performing such a task for his;C Clllgnt:lﬁolitc;t()rs were plainly no
appropria sons to verify the pleadings of their clients). N

47 Eﬁ?é‘)ﬁ;&t;%e(?gilz% r 3(),;2). E;ch of the foll()wing.persons is a person ch)ldlnIng .z::
senior position: (a) in respect of a corporation thatis l?elt.hcr a 1pubhc hodff ‘n(n a pL;. :1 :
authority, any director, manager, secretary or othc—:lv' sun.llar ofﬁcer.(jf ﬂ“{. corporaujt;i‘;
(b) in respect of an unincorporated associntion.that is neither a public ‘tl)o( éf 'nn;}r e: {)ation.
authority, any corresponding person appropriate to Fhat umncorporite‘ d;so.sed b,
and (c) in respect of a public body or public autherity, a person du y(c;u;lcixr 7}(4)31
the public body or public authority for this purpose: RHC Ell.’ld RDC S kn
Where a statement of truth is signed by a person holding a senior position, that per s.uC
must state in the statement of tuth the office or position he holds: SHC and ED
0 41A r3(5). The person making the verification should state the position he hod ; 1(;1
the statement of truth itself and not below the statement of tmthi Gf‘fmclee Mode

Casting Co Ltd v Grey Advertising Hong Kong L [2012] 3 HKC 155.
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public authority to which the proceedings relate.” Where the party is a

the statement of truth must be signed by one of the partners 01‘ya ‘;P.ﬂﬂn&rshi "
the control or management of the partnership business.* An insurer%rt}?n paving
Insul'?rs’ Bureau of Hong Kong may sign a statement of truth in or in 1 ['e 'MOtom.
P leading on behalf of a party where the insurer or the Bureau ha§ a Iiﬁa 1 'cltl_on y
in the result of proceedings brought wholly or partially by or;1 ain *tm;ijﬂ e
Where a legal representative signs a statement of truth, he mu;gt( éi ! t' ! .
name and must not sign only in the name of the firm to v;hich hekbelf:gjsll‘hls e

[8-17] SLibj?Ct to what is provided below, a statement of truth is a state

the party putting forward the pleading believes that the facts statéd in th 1mem ['hm
are trL‘m.32 In the case where a party is conducting proceedings with a ne i ’}f) l'eadm
guardian ad litem, the statement of truth inorin ;elation to a?n]eadin is X ] e
that. the next frieqd or guardian ad litem believes the facts stated in theg ;;’adﬁtatem'em
verified are true.” Where a legal representative or insurer has %ignedl?-l s: tmg 1
trath on behalf of a party, the court must treat his signature z;s his s;aLt meni i
(?.) the party on whose behalf he has signed had authocrised hiiﬁ to dé ﬂ;o(‘ar(llljem -
signing he !lad explained to the party that in signing the statement of u:uri] 1 e
be co_nﬁrmu.lg the party’s belief that the facts stated in the pleading were :: W-IOUId
(c) be‘ﬁf).re signing he had informed the party of the possible C()nsoc uen o
party if it should subsequently appear that the party did not have aﬁ tffl) o Lf) ﬂ}B
the truth of those facts.™ The statement of truth shall state: ‘ e

I Vi or plar ﬁ lievi s] th he cts stated mnt name the
eleve the 1 elieves| that ¢ a |
v ‘ S S lh pjedd g

Where the statement of truth is not contained in the pleading that it verifies:

the docume.nt containing the statement of truth must be heaaed with thT‘ esl (a:
the _procf_’edlﬂgs and the action number; and (b) the document bein verili: gt F
b(? 1d§nt1ﬁed in the statement of truth as follows: (i) pl.éadinfr' ‘%he [k‘f *'HM[
of cla_un or as may be] served on [name of party] on [datel"b(.ii) m“;;‘tihmem
pleadmg: ‘the particulars of pleading issued on [date]’.*® The C:}Url [“} ) “_;fs .
a pleading that has not been verified by a statement of truth.> VT

[8-18] Proceedings for contempt of court may be brought 4oainst a person if |

makes, or c.auses to be made, a false statement in g pleadinz 'fﬁ;iﬁe&l b pa ‘;:[ te ol
of truth without an honest belief in its truth Such prgce;:dinm; 12:3 el
may be brought by the Secretary for Justice or a person aggribelved rbzroztisllg

48  RHC ¥ i
& abe;rii@c O 41A 13(3). For the meaning of ‘a person holding a senior position’,

49  RHC and RDC O 41A r 3(6).

50 RHCandRDCO41ATr 3(8).

51 RHC and RDC O 41A r 3(10).

52 RHCand RDC Q41Ar 4(1).

53 RHCand RDC O 41A ¢ 4(2).

54 RHC and RDC O 41Ar 4(3).

55 RHC and RDC O41Ar5(1),

56  RHC and RDC O 41A 1 5(3).

57 RHCandRDCO4lAr6(1).

58  RHC and RDC O 41A 1 9(1).
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ment, but only with the leave of the court.”” The court must not grant leave

. ¢ gatisfied that the punishment for contempt of court is proportionate

appmpriate in rclatiop 1o the.falsc statement. A sentence of imprison.ment

will usually be an appropriate punish m.e_utf’{ Alternatively, the court may decide to
rike out @ pleading where a false verification has been made.*

4. THE PRINCIPLES GOVERNING THE
DRAFTING OF PLEADINGS

41 General principles of good pleading

[8-19] It is very important that pleadings arc drafted with proper care and
Jlention and the following advice given by Cons JA in Advance Finance Lid v
Pang Sze Mui, Loretta® should be heeded:

It is ... only an extreme illustration of a common tendency to lengthen and
complicate pleadings by the inclusion of a whole range of matters that has no
place in them. I find myself frequently led to the feeling that a great deal of the
litichtian which passes through these courts could be disposed of more easily and
a0 economically if only those responsible for drawing the necessary pleadings
would go back from time to time to their books and remind themselves of the

basic principles.

(§-20] Further trenchant criticism of the draftsman’s skill was made by
Rogers VP in Kaisilk Development Lid v Urban Renewal Authority:®

By amendment the statement of ¢laim was expanded to 59 pages; it now contains
allegations which are irrelevant, in parts incomprehensible and, for the most
parl, contains a recitation of the history of dealings between the parties which
have no place in a pleading and are contrary to the established rules of pleading
enshrined in the rules of the High Court ... the way the pleading has been framed
is tantamount to an affront to the court.

[8-21] Sadly, more recently, Anthony Chan J has confirmed that the problem
of prolix pleadings has not gone away. In Liu Hsiao Cheng v Wong Shu Wai® the
learned judge observed:

52. Regrettably, unhelpfully lengthy pleadings remain a common feature in
litigation in this jurisdiction. It is the duty of the court to exercise control over its
process and to weed out costs wasting practices.

RHC and RDC O 41A 1 9(2).

RHC and RDC O 41A 1 9(3).
See Kinform Ltd v Tsui Loi (No {) [2011] 5 HKLRD 57, [2011] 5 HKC 426 (wilness

stafement contained false statement that defendant had sent a letter on a particular
date; statement of truth signed by solicitor; defendant found guilty of contempt of
court); Kinform Lid v Tsui Loi (No 2) [2011] 5 HKLRD 80, [2011] 5 HKC 426
{sentence of imprisonment imposed on defendant).

See Tong Kin Hing v Autron Mauritius Corpn [2010] | HKLRD 77, [20091 H KCU 1557.
[1986] HKLR 523 at 540, [1986] HKCU 262 (CA) per Cons JA.

[2004] | HKLRD 907, [2004] 1 HKC 62 (CA) per Rogers VP.

[2015] 4 HKLRD 766, [2015] HKCU 1957.
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53. Pleadings are meant to be suceinct documents which re
readers of the issues in the case. In order to produce such a doc
is required to have fully digested the facts of his case, researc
law and properly conceptualized his case. Only when the gro

done, the material facts can be identified.

adily infory | 0.
ument, the drafie,
hed the app]jca‘hb‘_
undwork hyg beey

54. It cannot be over-emphasized that pleadings are the roadmaps fop o
litigation. Unless they fulfil the function of identifying the issues, much i
and costs would be wasted. As an example, pleadings are usually the fig Set gf
documents which the court will consider in an interlocutory application for thy
purpose of understanding the issues in the case. Unhelpfully lengthy PIEading;:
would take up a great deal more of the court’s time without serving much Usefy).
purpose. Bluntly put, reading such a document is often a waste of time.

55. On the part of the party at the receiving end of an unhelpful pleading, pe
should not regard himself as entirely free from responsibility if he fails o take
reasonable measure to avoid the waste of resources, Answering prolixity ity
prolixity is not reasonable. He can raise the issue with the offending party and, if
that falls upon deaf ears, may apply to strike out the pleading in question,

56. There is a duty on the court (o further the underlying objectives enshring|
inRHC O 1A, r 1, and (o actively manage cases for such purpose: RHC 0 |4,
r4). Where there is a need to enforce the rules of pleadings and to prevent Waste
of resources, the court would not hesitate in taking the appropriate actions.

[8-22] The requisites of a good pleading are that it should contain a statemen|
of (a) material facts only; (b) facts as distinct from evidence; and (c) facts in g
summary form.

4.1.1  Pleadings must contain a statement of all the material facts

[8-23] Every pleading must contain, and contain only, a statement in a SUmma.y
form of the material facts on which the party pleading relies for his claim os detenge,
as the case may be, but not the evidence by which they are to be proved.* The rules
as to what a pleading should or should not contain are not absolute, but lay down
the guiding principles according to which pleadings should be frared. If they are
not observed, the court may order that the pleading be amended or even struck out.?

[8-24] All facts which must be proved in order to estabiisy
or defence are material,®® but the fact that g particular cause of action is not
mentioned specifically in the statement of claim will not necessarily mean that
the plaintitf will not succeed on that cause of action provided the material facts as
pleaded sufficiently identify that cause of action.® In any pleading subsequent to

the ground of claim

66 RHCandRDC O 18t 7(1), which is expressed to be subject to O 18 1T 7A, 10-12.

67  See RHC and RDC O 18 r 19( 1) {striking out pleadings as disclosing
cause of action, being frivolous, vexatious, etc),

68  Phillipps v Phillipps (1878) 4 QBD 127 at 133—134, [1874-807 Al ER Rep Ext 1684
at 1686 (CA, Eng) per Brett LJ.

69 See Yeung Wah James vAlfa Sea Lid [1993] 1 HKC 440 (breach of covenant for quiet
enjoyment pleaded; damages for trespass awarded); Kaiser Garments Ltd (formerly
known as Nanyang Garment Pty) v Lai Shum Co [1980] HKLR 224, [1980] HKC
245 (CA) (statement of claim only averred breach of condition implied by the Sale

no reasonable
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1H 70 3 . g
¢ claim, a party must specifically plead any r_natter lehwh }1?h<11.1:get
m or,defencc of his opponent not maintainable,” or wh_m ,_1 noS

ise,” ich raises issue
. Iy pleaded, might take his opponent by surprise,” or which ;1 MZE;, 1a sues
e tyarliqin o out of the preceding pleadin g Of course, a fact W 1tr. \
offac_[;ff th;a- initial stages of a case may become material at a later stage.
sqerial 10t . - ‘ e
1 Certain material allegations are required to be expressly pleaded thus.
[8-25] le ‘ihe rules require that the effect of any document or t:eruiE o
4 H 1o Q e i <
b examprgfltion referred to in a pleading must be briefly stated. | L1111 ol -
! Ernd - e ' ;
e C(:-nvn of contributory negligence must be distinetly pleaded and w
oatio : e
?HEE; by the court of its own motion,”™ )
! ity i i ince, 1 idi ther
g26] The requiremnent of materiality 1s taken further since, 1r; decu{l:mg wl;leaim
(82 arty to furnish his opponent with particulars of any ;
B e et ‘ : stion of whether or not
grfgnce or other matter, the court has regard to the questi
e

1 . 76
(hose parliculars are material facts.

akes any clat

i st -lai s in
It is not generally necessary to plead in the statement of claim [lacts g
! i i ised,’ 3 a course
ation that a particular defence will be raised, 7 although such a co
dvisable in certain situations.™

[8-271
anticip
sction might g2

412 racts should be pleaded, not evidence

i i st he
(.23, The general rule is that a pleading must contain only a‘sdld[emczqyt ?ﬁltiCh
. i ading relies, but not the evidence
ial facts on which the party pleading ; » bul ‘ . ‘
,:hlatel'}ai s are to be proved.” Consequently, information which constitutes merely
ose facts :

f Goods Ordinance (Cap 26) s 15; court could make award for breach (_’f w;jrramy
et : 1 : I : : " both sections).
i acts ¢ sonstituted a breach of bot
in breach of s 13 since the facts averred constl | SO e
70 gl?l:xi:mp]c any relevant statute of limitation, fraud or any fact showing illegality
&) 2 5
see RHC and RDC O 18 1 8(1).
71 See RHC and RDC O 18 1 8(1)(a).
72 See RHC and RDC O 18 r 8(1)(b).
73 See RHC and RDC O 18 1 8(1)(c).
See RHC and RDC O 181 7(2). e B
zll: See Wakelin v London and South Western Rly Co (1886) 12 App Cas 41 (HL) a
per Lord Fitzgerald. . o
- 12; tion 4.1.3 below.
RHC and RDC O 18 r 12; and sec se§ : - .
?’2 ?\e;]'-limiﬁ should not ‘leap before the stile’, ie he should not pleacll }a}(;t; me.ﬁ:ii ;E
‘cipation ain ¢ i ill be raised in the defence which he will :
anticipation that a certain contention wi R i
i ion is rai se [acts are not material; if the ¢
-ehut. Until the contention is raised these : ‘ . : .
:':i;(:aduin the defence, they then become material and should be pleaded in the reply:
H(;!l v Eve (1876) 4 Ch D 341 (CA, Eng) at 345-346 perg]gqmef I;L ER 412 (claim
78 See, for example, Busch v Stevens [1963] 1 QB 1. [1962] ‘ bty
for money due under a statute-barred agreement;_ proper' tgr pla o
acknowledement in statement of claim as alfecting limitation period: s
imitation Ordinance (Cap 347) s 23(3)). _ o ‘ o
79 Ilig(ljt;:?lnRDC O 18 r 7(1). See the criticisms of the plcadmg in .Bf()c)kx m thl?.fr:)(é
Ellis (a firm) (1986) Times, 22 January, where the statement fJ[' clalm‘ uas a 1:;::81“
evirdenc.e’ and Ng Kam Chuen v A-G [1991] 2 HKC 560; affirmed as to ame
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evidence of material facts should not be pleaded.® It is, however
difficult to distinguish between these two categories. If ther
the category to which a fact belongs, it should be pleaded.

: > SOMeig,
¢ 15 any doubt aboy

4.1.3 Material facts should be pleaded in summary form

[8-29] The material facts should be pleaded as a statement in a summary form
the statement being as brief as the nature of the case admits.®' The facts shaylg
preferably be stated in chronological order. '

[8-30] As we have seen above, several judges have expressed grave coneer
about prolixity in pleadings being all too common and have exhorted thog:
drafting pleadings to strive for conciseness and brevity. Indeed, a pleading may be
struck out as embarrassing where it is excessively prolix or repetitive,

4.1.4 Pleading points of law

[8-31] Inaproper case, a party may raise any point of law in his pleading ® by he
must refrain from arguing those points of law in his pleadings. It used to be the cage
that, as a general rule, inferences of law should not be pleaded, but only the facts
from which those inferences were sought to be drawn, % However, in accordance wigh
present good practice, it might be useful on occasion to state the legal conclusigp
sought to be drawn from the facts, or the nature of the legal provision on which the
party pleading intends to rely, either by way of emphasis or to prevent any douby
in the mind of the other party as to the nature of the case alleged against him. It js,
however, bad pleading to state an inference of law without setting out the facts by

at [1992] | HKC 51 (CA), where Dty Judge Patrick Chan criticised the fact tha the
contents of documents had been set out at length in the pleadings.

80  See Nerth-Western Salt Co Ltd v Electrolvtic Alkali Co Lid [1913] 3 KR\4.2 (CA,
Eng) at 425 per Farwell LJ, reversed on another point [1914] AC 461.(iAL). If a party
relies on a fact, and will fail in his claim or defence unless at the tiial that fact is
proved, that fact will be a ‘material fact’ or ‘fuctim probandum’, Eowever, where the
factrelied on is such that, if the party Fails to prove it at the el he may nevertheless
succeed on his claim or defence, that fact will in general uot be a material fact, but
only evidence of a material fact. Facts of this kind are known as ‘facta probantia’,
and should not be pleaded.

81  RHCand RDC O 181 7(1).

82 See Wallbanck Brothers Securities (Hong Kong) Ltd v Emily Tse [2015] HKCU 714
(unreported, DCCJ 2422/2013, 31 March 2015).

83 RHC O 18 r 11. Thus, for example, a defendant should, in an appropriate case,
raise the defence of contributory negligence (Wakelin v London and South Western
Rly Co (1886) 12 App Cas 41 (HL) at 52 per Lord Fitzgerald; Liu Jianhui v Mayho
Graham [1996] 3 HKC 383 (CA) any relevant statute of limitation and any acl
showing illegality (see Chao San San v Worldpart Industrial Ltd [2003] HKCU 300
(unreported, CACV 158/2002, 21 March 2003) (CA) (where a contract is objected
to on grounds of illegality, the court would only pronounce the contract to be void
where the defence of illegality has been expressly pleaded or the contract and its
setting had been fully set out before the court). See section 5.2.2 below.

84 Lord Hanner v Flight (1876) 24 WR 346 at 347 per Brett J.
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7// . .
| nclusion or inference of law is to be supported and a pleading which
th.e C?iq way might be struck out as bad.** Where a party states the legal
offends “-Dinaccuratgly or incompletely in his pleadings, he will nonetheless !wt
cansequenf?{mm arguing points of law which arise on the pleaded facts, assuming
reventf‘« ; Have b&%n c?)n‘ecﬂy pleaded.® Moreover, where a party has set out in
tha the f-am- not only the material facts on which he seeks to rely but also the legal
hiSI)laadln:gsshwhich he seeks to draw from those facts, he is not precluded at—the
wnlsglou;n:eild ne to draw different legal consequences from the facts pleaded.”’
(ria : &

which

415 Pleading distinct claims and defences

] Where the plaintiff seeks relief in respect of several (llisltinct clai_m-s.or
f complaint founded upon separate and distinct gro.unlds, itis good pr HL%IC]C
each ground, so far as possible, separately andl(h.stmct]y. The sam§ ju B
lies where the defendant seeks to rely upon several dl:%tmct groun_c_ls of deancI:e
a le‘- e several distinct matters by way of counterclaim or set-off. As we will
e Lu}:e fact that different averments in a pleading are inconsistent with each
S:]i;eé?)\:; not ipso facto make the pleading either embarrassing or defective.®
o 3

[8-32
causes 0
{0 state

41.6 Irconsistent pleadings

r.33) Pleadings put forward by the same pa_r[y must not b‘e‘in_cmisistem w;:lht
:nne another. Just as a party may not plead in his gtatemcnt 0’{ Lla@ an averrfn[h,
which is inconsistent with what has been stated in the concise stuter.ne_m 0 . e
nature of the claim indorsed on the writ,*” a party may not. in any p]ca.cllmg m iiﬁ
any allegation of fact, or raise any new ground of claim, which is inconsistent w

a previous pleading of his.*

4.2 Inconsistency within pleadings; pleading
inconsistent alternatives

[8-34] A party may however in any pleading make an alleg.a‘tion of fact which
is inconsistent with another allegation in the same pleading if (a) the party has

sautret v Egerton (1867) LR 2 CP 371, B

gg foaii_\'ales (Hg;lrmw) Lid v Wallis [1956] 2 A1l ER 866 at 869, [1956] 1 WLR 936 at
941 (CA, Eng) per Denning LJ. o

87 Km-r.s('kier v B )GF(’J()dﬂ’l.LIF’I Lid [1928] 1 KB 421, [1927] All ER Rep 187 (CA, Eng);
Drane v Evangelou [1978] 2 All ER 437, [1978] 1 WLR.455 (CA, I.:“.ng). -

B8  Re Morgan, Owen v Morgan (1887) 35 Ch D 492 (CA., Eng). See further RHC an
RDC O 18 1 12A discussed below. _

89  As for inconsistency between the writ and statement of claim, see below. o

90  RHC and RDC O 18 r 10(1). Thus, a party’s second pleading must not cs)ntradlf;l ms
first. The effect of this rule is, for example, to prevent a plaintiff from S:ettmg up in his
reply 2 new claim which is inconsistent with the cause of action alleged in the statemeNn/t
of claim: see Earp v Henderson (1876) 3 Ch D 254 Williamson v London and Nort 1‘
Western Rly Co (1879) 12 Ch D 787. The proper course is to amm}(.i tbe Stateme.nl ot
claim: Herbert v Vaughan [1972] 3AILER 122, [1972] T WLR 1 128. Similarly, a Plamtlﬂ
must not contradict his statement of claim in a subsequent defence to counterclaim.
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[12-226] Ifitis the plaintiff who chooses to comm
in different Jurisdictions, the court may** put the plaintiff to bj
which action he will proceed, unless there is some personal or

which the plaintiff would derive from proceeding with both act
the plaintiff that advantage would amount to

S election
Juridicy| adyy;
1018 50 ¢t
a positive injustice, 5

velopment Led v ANZ MeCaughy
Browne-Wilkinson v held that fhe
ings in different Jurisdiction muyg ele 1
o continue on one set of proceedings, His Lordship quoted from the passa,s j)
Dicey and Morris, Conflict of Laws, dealing with lis alibi pendens, the final Sntence
of which read: ‘The court would put plaintiff to hig election, and stay the Engligh
proceedings or enjoin to the foreign proceedings.” After that quotatian, Browpe-
Wilkinson VC said: ‘In my judgment that reflects the position, save that in my view
it Is not a question simply of a plaintiff applying for a stay ¢F33 own action: the
action must go.” The Australion Commercial Research was, cited with approval
by Cheung T in Chandra & Anor v Johnson [1997] 1 HKC 209, However, it wag
doubted and not followed by Barnett | in Merrilf Lyneh Biiernational Bank Lid y
Wallace [1997] 3 HEC 776, citing with approval the Tnglish cage Kuwair Ol Tanker
Company SAK & Anoy v Al Bader & Org (unreported, 27 November 1995 (CA,
Eng). Barnett J said: ¢ in my view [Browne-Wilkinson VC] was not laying down

ication. There was nothing in the argument before him nor
was there any authority bef im to justify i i

Merchant Bank [14 [1989] 3 All ER 63,

The Abidin Daver (above) and Hing Fat Plastic Manufacturing Co Ltd 1 Advanced
Technology Products (HK) L1d [1992] 2 HKLR 350, [1992] HRCU 476 (Keith J)

hat tg g

INTRODUCTION

: a trial. Settlement
ast majority of civil claims are concluded Wlﬂ.lOUt d;:t civil actions.
B Vst 1J ims is the primary means of concluding m b ediomag gt
) e 1 b 1 Tt e a loser.
OF COMPTOTIIS of;earemlved by the court, there will lnCVltdblif chiCh eyl
()i § ; s tow
Ifa disprits 1‘1;;@ the parties to conclude the d1spute:b (1111 tei:;; s, In adjudicating
ettlencen. dLLOWS U ; o ; for both parties.
settlenen : in-win outcome : d can
b 4 sulting in a w ! s en edies, and ¢
e, thercby cheourt fc%cuses on the rights, obligations and i:gn leadings. But
‘e claim, th:l ment within the confines of issues ra.}sed 111t -danl) can agree on
oy £t I tghe arties may focus on their broader interests le, agreeing to
h SE:tﬂel;l'ei‘lltvfall (Futside the bounds of their dispute (fn}f exiarles3 arld judgments
ferms whict : her on revised terms). Court hearing t
i do business togethe : apreeto keep the settlemen
continue o ic, but the parties can agr e h
_ en to the public, in lien of a trial include the
are generaﬂy op tages of settlement in licu -
! idential. Other advantag : R
| B Cofn Eﬁee legal costs and valuable time of the I?a.rtlfi:“ il] Hence, settlement
P -° S Eg emotional stress associated with the lltl_ge}lllo- m ortant underlying
avoidance o biect worthy of promotion, and one .Ot tl ‘6‘1 _lli:vt T
giseen as an ob] der the Civil Justice Reform is to *faci { Fogiruct
' biectives introduced under t F claims is, therefore, a central fe
. *. Negotiation for settlement of claims is,
of disputes’. )
e ’s life. ;
of a litigation lawyer’s ‘ ies or their legal
[13-2] Negotiation for settlement may be conductﬁfi;)y ﬂ:;iiih as a mediator
i & . istance of a third party (s .
ives with or without the assis ; e to engage in complex
representatives Wl. and it requires one to o
- or conciliator). It is a complex pI‘OCBSS;qOD It is case-sensitive, party-sensitive,
s of interaction with anOFh_el’ plgi;“fer;ant styles, strategies and methods may
s s i . sifive. 5 = .
lawyer-sensitive and stage-sensid . difference stages of a case.
d to be adopted in different cases or at S
need to be a

; i *Skills
- : should acquire five
i negotiator, one s £ 3 il
- T er to be an effective ; e influencing skill,
| [131\/?] tlll?t'or&‘.c’i namely, analytical skill, communication -Sklrlli,ind five ‘Knows’,
alities’, > 1 -
i g;ﬁbei?i;’ zl enss LR NGRS OFF nleetgls lzzolzfat;elqtrength and weakness
. : atls S
lems and issues involved; inise Tenowr G
- mamely, know thli p;\(;bthe client’s needs, interests and constraints;
of one’s case; kn

1 RHC and RDC O 1A 1 1(e).
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other party’ . ‘ .

sover rIljinuy 8 ne(?ds‘, nterests and constraints; and know the la
pre t'b fiegotiation or settlement. On top of that, one mus; i Procedyp
aration ' N at, §t miot _
ﬁrsf 1 re-q-uucd_ In particular, before the settlement ne -?1. Overlogk the
st explore different plausible options available: est gotiation ppe mu“.

formulate plans : : - ; 2Plish goals and s
ate plans and strategies; and in the course of se:ttlerr?emg o
Lo ne

must ew ¢ i
constantly review and, if necessary, revise the same

targeyq.
gotiatiop, Un;

3 A .
[13-4]  This chapter will focus on the procedural aspects of seit]
ement,

2. PROCEDURAL SAFEGUARDS

2.1 Ostensible authority to compromise

[13-5] If the negotiations are conducted throu
Eiot ell}quil‘e whether the opponent’s lawyer is
s client. This i ici
— tr:ltc zzlt; ;i;;iius‘e the soh‘cnor (or the counsel) retained in an actj
not involve matters ¢ llrtonfpmmlse the suit so long as the Compfomi%on i
ek ;io ati:dl to the SL_ut,Z However, the implied aurhorit_x;/e ?OES
e n‘me and his c_hent 1s not necessarily as extensj o
ority of the lawyer vis-a-vis the opposing litigant.’ Th‘;elzjvthe
- yer

should, therefore, in i
: . , 1n general avoid compromisin ot
without the latter’s express consent. ’ g anactionon behalf ol “lesg

gh lawyers, in genera]
' * s one
authorised to settle on bf:ha?‘fe i:;

2 Waiig! ]
Wclijg 16;9H(lé§hjgora}.' ciSon Ltd [1982] Ch 374, [1982] 1 Al ER 1095 [1902]

i » Eng). A compromise does not i ‘ Sk
pecause 1t‘ contains terms which the court could nnltn;;J\]fve iy
1n the action. The matter is not coll : :
subject matter,

werely
ordered by way o1 ludgment

ateral to the action unless it involve: extraneous

Brightman LI gave the f i
ollowing example i
ik . el _ ple In Waugh v HB Clify
;reodviil.ug'Sugpos,e that a defamation action is on foot: tha fe%n'f;}?)};[c& . L’Id
scussed; : : s i 1RV -0y
et cm,n and t.hdtllhc defendant’s solicitor writes 1o ijie plaintiff’s Egﬁﬂﬂse
T oetild i pr.omlsf ata figure of £100,000, which the plaintiff dCS]'IBWLIO . Otr
y view be officious on the PHprp s
i . part of the pla; *s solicitor
to be satisfied as to the authority of the defendant’s Sgli:ﬁnﬁ s solicitor to demand

exiodbontrd ‘ ; B¢ or to make the offer. It i
y that the defendant’s solicitor has ostensible authority to compromis]:

on behalf of his client, notwi i
5 , notwithstanding the laree sum i
o ‘ ‘ rge sum involved. It is not incum
o defsndam i fl.(} si:ek th.fi .slgnal,um of the defendant, if an individual. or the SE:]EE;
il dcfendane;’mrp]@.allon, or the signature of a director. But it dé)eq not Lfol]ow
s solicitor would have implied ity to :
e . iid h, plied authority to agree damages
pele i ;)ut t}l;e agreement of his client. In the light of the solicitors knog\:fi (zin [ha;
s cash position it might be quit ] L o

e - might be quile unreasonable and indeed grossly negligent
o the soli :tl)(l)r tlo3 commit his client to such a burden without ﬁrost in iiz‘if Igiﬂt
C(}mpmnﬁ]ze q :a‘ Ltn that does no[.affect the ostensible authority of theqs;olici%or to
e ;(;Hcftaorohzlace th}f p}llamtzﬁ' at tisk if he fails (o satisfy himself that the

: s sought the agreement of his cli i
elond . ht s client. S a
ostensible authority of the solicitor would be unworkable. nehalimitation
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2

Settlement

2 without prejudice rule

[13-6] There is a recognised public policy of encouraging litigants o settle
heir differences rather than litigate them to a finish. To facilitate settlement,
e itigants are encouraged fully and frankly to put their cards on the table
Juring pegotiations, without fear that anything that is said” in the course o_f sgch
“cgotiati(’“” may be used to their prejudice in the future, The ‘without prejudice’
ale has. therefore, been developed by the court to exclude all negotiations
énuiﬂf?l}’ aimed at settlement, whether oral or in writing, from being admissible
evidence at the current trial or in any subsequent litigation connected with the
qame subject matter. Any admissions made to reach settlement with a different
‘ within the same litigation are also inadmissible whether or not settlement
can be reached with that party. The application of the rule is not dependent upon
the phrase ‘without prejudice’ and if it is clear from the surrounding
that the parties were seeking to compromise the action, evidence
of the content of those negotiations will, as a general rule, be inadmissible at the
rial and cannot be used to establish an admission or partial admission.’ However,
4 competent solicitor should always caption any negotiating correspondence

wwithout prejidice’ to make the intention clear beyond doubt.

(13-7] Whilst legal professional privilege can be waived by the party having
.ilege, without prejudice protection cannot be waived unilaterally.

he use of
cﬁcumstances

the. pi
4 Including the failure to reply o an offer or an assertion made by the other party.
5 For an authoritative modern statement of the principles, sec Lord Griffiths” speech

in Rush & Tompkins Ltd v Greater London Council [1988] 3 All ER 737, [1988]

3WLR 939, [1989] 1 AC 1280 (HL). The rule was also held to apply to protect those

negotiations from being disclosed to third parties (see alsa Info Allied Lid v Leung

Tze Ching [2010] HKCU 2817 (unreported, HCA 774/2007, 20 December 2010)

per Fok 1). The general rule as stated above is, however, subject o well-recognised

exceptions. In Unilever plc v The Procter and Gamble Co 120011 1 All ER 783,

[2000] 1 WLR 2436 (CA, Eng), Robert Walker LI took the opportunity Lo set out

some of the more important exceptions to the general rule in which it would be
permissible to refer to without prejudice correspondence. For example, without
prejudice communications may be admissible for deciding whether a compromise
was concluded (see also Oceanbulk Shipping and Trading SA v TMT Asia Ltd |20] 1]
1 AC 662 (SC)); whether to set aside a concluded compromise on the ground of
fraud or misrepresentation; whether there is an estoppel by a clear statement made in
the negotiation; whether the delay was excusable in an application to stay the action
for want of prosecution; whether there is any abuse in the use of without prejudice
ncgoliation as a cloak for perjury, blackmail or other ‘unambiguous impropriety’.
As explained in Family Housing Association v Michael Hyde & Partners [1993] 1
WLR 354 (CA, Eng), the willingness of parties to discuss the merits of their case
with a view to settlement, without fear of any concessions made being used later
a5 admission of Tiability, which underlay the policy excluding the use of without
prejudice correspondence at trial or during post-trial proceedings, would not be
inhibited by the disclosure of such evidence on an application to strike out for want
of prosecution, since the correspondence would not be available at any subsequent
trial and that the prevailing need on applications to strike out is for evidence relevant
to the question of delay and the conduct of the parties to be available.
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The protection afforded by without prej
author of the relevant document bur a
mediation communication could be disclosed to the court use
by the common law principles on without prejudice Communicat
introduction of the Mediation Ordinance (Cap 620) on 1 szuary

mediation communication can be disclosed to the court is no
sections 8-10 of the Ordinance

udice correspondence |
[s0 extends to the fecipien6

2.3 Subject to contract rule

[13-8] The ‘without prejudice” rule serves

communication from being admissible in the liti
is reached, but it does not prevent the conclusion
‘without prejudice’ correspondence, nor does
adducing such correspondence to the court to pr
settlement. Hence, if one does not wish to h
the parties’ signing an agreement coverin

to _prevent  the Negotiatigy
ngtmn n case ng settlernem
_ of a compromise through the
1t prevent the other party frop,
ove the existence of 4 coneludey
ave any settlement concluded Withgy
g all the details, one should mgje it

N
i} See, for example, Rush & Tr ompkins Ltd v Greater London Council ( above) and Curty
v Head [1984] Ch 290, [1 984] 1 ANl ER 597, [1984] 2 WLR 349 (CA, Eng),

7 In Wi Wei v Liu Vi Ping [2009] HKCU 126 (unreported, HCA 145212004, 30 .]am_]w'y
2009), the court allowed the admission of and took into account what the plajnify

had said at the mediation meetings and t

he impact that it might have had on the
defendant’s state of mind in assessing the defendant’s breaches o

order, though it also recognised that the contents of medj
by the without prejudice rule, See also §
501 (CA); and Chu Chung Ming v Lam
HKC 418 (Deputy Tudge Au-Yeung).

8 The Mediation Ordinance provides generally for two different broa calegories of
permitted disclosure of mediation communications: (a) Section §(2) provides for
permissible disclosure without leave of the court; and (b) Se-finn 8(3) provides
for disclosure with the leave of the court, Under g 10¢2), in considering whether
leave should be granted, the court must have regard to tne inatters set out in that
sub-section. In Crane World Asiq Pre Ltd v Hontrode cngineering Lid [2016]
3 HKLRD 640, [2016] 5 HKC 573 (CA), Lam VP cxplained that in deciding
whether it is in the public interest or the interests of the administration of justice
for the mediation communication to be disclosed or admitted in evidence under
§ 10(2)(b), the court must have regard to the public policy considerations pertaining
to without prejudice privilege. Like the without prejudice rule, the court will not
permit mediation confidentiality to be used as a ¢l
when it is clear that the cloak of confidentialit
court must exercise caution and leave should only be granted in the clearest type of
cases so that the primary policy of upholding confidentiality will not be undermined.
In that case, the Court of Appeal ruled that the defendant’s attempt to preclude

someone from giving a witness statement to the plaintiff in the subject proceedings
in consideration of the settlement an earlier action is an unambiguous impropriety,
efendant’s earlier offer to be admitted. See also
weering Co Ltd & Anor v Chan Ping Fai Ricky &
d, HCA 527/2010, 21 January 2013) (Poon J).

{ an injunctjgy
ation are normally cove,
vT[2011] 1 HKLRD 534, [2010] 4 4k,
Wai Dan |2012] 4 HKLRD 897, 12012) 5

oak for unambiguous impropriety
¥ was abused. At the same time, the

Lincoln Air Conditioning & Engir
Ors [2013] HKCU 170 (unreporte;
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'S 1Ot jug g the

ar tha

cled’ ; e, b whether any
‘suby e ro. ting recollection/assertions between the parties as to
j icung

d to be goy iy
iOH. % W]th A _
20] 3! Whe&.
w gOVErned by
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E g strong case agat
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=] © i ac -an neuoﬁation
a l 18"01.1'(1‘.“10”@ are (,OI]dUCIGd Sub ect to contr act’. Mak X ‘D c‘ o

; I act 1S I.he d(l\ ﬂ[ltage Of aVOldlng unneces al'y L,p b g
coint 3 S8 d sputes arsin

e arti , if one
—ant has been concluded and the terms thereof.'’ In pa1F1cu'1a(1i, fone
4 - 'ﬁs‘t a defendant, one may not wish to end up facing a defe

h [] bt eve tu h d an dgreement )
¢ pal (es ha& € dlSCUS%ed .:111(1 n dlly reache 18

ehow th )

[ SDm

. 8]
action. .
Letile the ac . . ; ithout the
sefl rty who is sui juris may himself compronﬁuse an ac‘.[llcogil ;’V]a ient
d - - 12
[13-9] ? polr intervention of his solicitor on record. Hen(_:C},] 1[ Conc]zde any
kﬂf’wledge gotiate in the absence of lawyers but does not wish to
: o ne
mshes

5 h
u ‘ d 1 i ¥

il 1S K1 g hl y

e 16]1\’\ Lh() rstsee lll awyer s adavice o tlle e!l[SﬂleIe(ll th[t 53

in Wi 29 at 32: ‘It comes therefore, (0
= oesel MR said in Winn v Bull (1877) 7 Ch D a3 ! coms therefrs o
9 A? el { where you have a proposal or agreement made in W ey LA
lhlSj t‘l’ram a formal contract being prepared, it mcan? what 1; iji;app;o; !al__m, o
SllbJ&':(-'t']e sendent on a formal contract being prepared.” (quote B
o j‘} Narion Ltd v Hong Kong Island Developmient thd [20 }]1 -y
cxami: L4 :TKC 575 (CA), affirmed by the Appeal Committee 02 t ;00(2 O HKLRD
£ I ;thich refused leave to appeal: see (2001) 4 HKCFAR ZT ﬁ;([)”-ty V s P
AFF&?QOI] HEKCU 1183 (CFA)). In Hong Kong Housing Au e
iy j i 1 Richards Properties X
lying Michael Ric i dens
o 3 HKC 495, Godfrey J (app s Tt
‘}'9;7]8'41/1'%1"5 Parish, Southwark [1975] 3 All IER t4l16 ir:l(iriiiiggijwihghupy e
[1980] ained: ¢ sords “subject to ¢ )
G 1203) explained: “The wor . ’ iy
“980] Zs(f' ]sui where the court is satisfied on the evidence that they had hm) 1?;?:5 bgy
l')e‘]g-notr' ilc,d to ignore them. It is also entitled to ignore them whe;e t’eeaz;eed e
it is en 1rdg or cgnduct have unequivocally demoqslrated that thg‘zl ay nmicm -
. WOds may be treated as expunged from the instrument “2:15 1 CE)ZDm]. e
iy l osper Trading Ltd rs
§ { Austro, S A v Regal Prosper s
323 ?Iboeiil)’;;{ziDl;CA 477/2015, 1 April 2016) for a good summary of principles by
unr .
-der Linda Chan SC. - ) 1 120041
Re‘f‘”‘?” llc-:n in Orient Bright International Ltd v Hiang Kie Hong lligng, ac [eal i
- BX;ngB ’(unrepoﬁed HCA 10411/2000, 10 June 2004) (pp_he : onue;z:]zi[m n
HKC’L 2 HKC 663 (CA)), the court had to consider the COIjlﬂl(?t]!’:g reco Ond_encc
[200'3]1' citors for the parties and construe the ‘without prejudice coriejio enee
Fhe Sc(ij =1rbl0 decide whether a binding settlement was reached. TthC];);L nf(;].ccd o
- i . hether the form and manner as to how the se.ttlement could e cnlores: e
de;i& term which had to be agreed by the parties before a binding
a
could be formed. . 1 iR B8, TTED]
1 i 3 Yaacov Ozer (1997-98)
N KVW”DS;TGA/ﬁgQ;?lhﬁKE 150 (CFA), the existence of an agreer.nent a]t_lf%id[ ;{;
; H ¥ P ~ l-l
l H'K{:Rn oraﬁy made by the parties at a 10 minutes’ chance meeur.lgd c}))u :h ke
2‘;"‘; b(;ef to settle the proceedings and other related matter was auc(ci:pu:) mythat e
3 qu an}d C(;nﬁrmed by the Court of Appeal. The appellant (d;zﬁ:‘nu a: o d—
I\E:: only vindicated when the Court of Final Appeal eventually allo
and ruled that no such agreement existed.
B 1?4 ('(‘:A’ Eni)-orted HCA 13805/1997, 8 March 2000), on
13 In Lui Che Woo v Wong Si Ling (unrep L, HC i
the first day of the trial, the defendant applied lodr ;l tria o e e o7 i st
: or an interim ¢
i an alleged settlement agreement an tion
CXIS;?HCQtt?;C :rril'd ofbthe said issue. The defendant alleged that the settlemen
pending a
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lawyer should do is to put on record to the ¢

sther side that all such NCgotiatipng .
‘without prejudice and subject to contract’. S arg

2.4 Settlement by person under disability

[13-10] Order 80 rule 10 provides that where in any proceed
claimed by or on behalf of a person under disability (ie ap infant or 4 Mengy

incapacitated person),” no settlement, compromise or payme i
of money paid into court shall be valid without the
requirement applies 1o a claim under the Fatal Accidents Ordinance
which involves a dependant who is under disability.'s For settlement g 4
mentally incapacitated person, one must also note and follow the Procedygy|

guidelines and the duties of lawyers as set out in Practice Direction No 18 | Parts
Y and Z, and the cases referred to therein.!?

(Cap )

reached between the parties in the absence of their lawyers at various meetings g
discussions in the Mainland, but the defendant’s version of events was hotly disputeq
by the plaintiff. Deputy J udge Chu allowed the defendant’s application and vacated
the original trial dates to cater for the defendant’s key witness o testify on the issue
of settlement: ‘Before deciding whether to exercise the discretion of staying (he
proceedings, the court has to be satisfied beyond all reasonable doubt that there j
in existence a binding settlement agreement: King Prosper Trading Ltd v Tenbage
Trading Lid [1997] HKCU 738 (unreported, CACVY 24471996, 28 February 1997)
(CA). Where one party disputes the existence of a bindj
court may direct for the issue to be tried [and i
the main action pending the trial of the issue].’

14 RHCand RDC Q80 12,

15 A mentally incapacitated person ( "MIP’) means a mentally disordered or Licntally
handicapped person (within the meaning of the Mental Health Ordinance (Cap 136))
who, by reason of mental disorder or mental handicap, as the case iay be, is
incapable of managing and administering his property and affairs: PHC and RDE
O80rl. InNg Hong Ki v Leung Fong Kiu [2012] 1 HKLRD 455, [2011] 6 HKC
124 (CA), the Court of Appeal held that the test of mental incapacity under O 80
was issue-specific. The test was ‘whether the party
understanding, with the assistance of such proper e
the issues on which his consent or decision is likely (o be necessary in the course of
the proceedings’. The focus of inquiry should be on the liti gation under consideration
rather than on the whole of that person’s property and atfairs. Complete incapacity
Was not required to be established (see also Ever Long Finance Ltd v Yeung Wah
Lung by his guardian ad litem [2017] 1 HKLRD 500, [2017] 4 HKC 92 (Deputy
District Judge Simon Ho). For the proper approach to appointing a guardian ad litem
inrespect of a mentally incapacitated person, see the Court of Final Appeal judgment

i Cheung Kwai Yin v Moral Luck Finance Ltd (2015) 18 HKCFAR 343, [2015]
5 HKC 532 (CFA).

16 See Practice Direction No 18.1 para 184.

17 Re CK[2006) HKCU 1317 (unreported, HCMP 1 15072006, 4 August 2006); Re YWK
[2007] HKCU 1982 (unreported, HCMP 2467/2006, 21 November 2007) and Re
YPC [2008] 2 HKC 359. See also Re YCK [2006) HKCU 274 (HCMP 2878/2004,

9 February 2006, unreported) and the Law Society Circular 17-258 (PA) dated
3 April 2017.

ng settlement agreement, (e
f appropriate order an interim stay of

to legal vrocecdings is capable of
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4ok of skill of experi
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f thi t infants and patients from

g s of this rule are to protec .

- Plllpose;n:e on the part of their legal advisers; to ensure Itlhat tahn)i
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d into with the person’s next friend will be binding w en e

é court to give

isability, as well as to enable the cou g
nder disability, as we 1
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t entere
el ceases 10
jrections regar
4y Cof son under a
! If 2 claim for money or a claim made on behalid of (é pfl;;odcgred 2
[ : ing ced and 1
R ‘ore the proceedings are commen d it ‘
oty is settled before P : - B e
- A lb':’?rt’s approval, then the claimant may 1ssue an on ?1[1(1;1 d%rectiom y
gore ﬂie 'Cuufioaimt the other party so as to obtain the approval an
4 ain dag =
ﬁ}r Lhe 1 19
r[l - . . Bd
- f the settlement is usually requir
- ’s advi the adequacy of the s
’ Counsel’s advice on
3-13]

; oatt J in

urt before granting the approval. See the JUdgmint';f\zftaiiiez” for a
by the ;Ouu'!an Ablan v Skanska Shui On Balfour :Bza?y_ Ollhe sl
Grace ¢ - involved and the lawyers’ duty 1n the ;
( - rocedure involv X : ractice
summary of t hehinbeen reached shortly before the trial.”! S!:—:e alb;-tie.zflfz: e
: CDummlJ:;?Diqtrict Judge M Ng in So Long Him v H(;(*;(m Lun Ricky

ver 5 . .

l'rlc’tztigclf: and srocedure of seeking approval under Order
pra \

3 PROCEDURAL DEVICES FOR ENCOURAGING
SETTLEMENT

31 Sanctioned offer and sanctioned payment under
' new Order 22

311 Introduction | . _—
13-14] As a general rule, the loser of an action will b.ealorde;jﬁl t‘;t;f E;dgtams
- et e : 4 seedings.” If at trial a ple

L sts incurred in the proce g L : . - v
?vldnner :]tlff fisc?;vour he will be regarded as the ‘winner’ even if the judgm
judgme ’

722, [1991] 3
See, for example, Black v Yares [1992] QB 526, [1991] 4 All ER [

WLR 90.
19 RHC and RDCO80r 11(1).

20 [2000] 1 HKLRD 491, [1999] HKCU 1239t- e Tofvetion Mo 18,1 Pask X,
21  See also the detailed requirements set ou a disability (eg

18

g 2 per TSON unde]

OVErning Seit]Cme 1t Oi: SO ldi mjur 1€8 (.fidl n of a pe; y

iile ope O df: Or COSts 1n leSPCCl 0[ b‘llch COmp]OmlSed pl(JCcedlllgs 18 USuaH
pr r Or f t.

is; i ] icitor seeking to recover costs and

st o o tliiizls;l;ilnii]if; f:licizthO\iitl}llenz?l'rﬁltr(;coverablge frm.n the defcndaziz)lf,‘

e fr(il;nthe h[z:aring for approval a statement of the maximum amoun

e p'deCSiSbursements and will be required to justify tiiem). S
22 g(b)g;o;tiiigc 506. See also Ma Hoi Ki (Menially Incapacitated Perso

Ch.”e.n [2009] = HEC‘%:; to follow the event’ principle. Note, however, tliat um}lfi
oy " l'mown’z‘ls tReefgi}m‘ {he court is given more flexibility to depai't trotrE rtth;s;

iii?ncclgli bJ;; S::i::rence to ihe matters set out in RHC and RDC O 62 r 5: see

discussions in Chapter 19.
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award is 5 35 f
hiqdr]_erl:j muaﬁl4 less favourable than the amount claimed
$I.,O (1; OSOmhgs.- _For example, if a plaintiff claims for $1 e
LU0V, he will generally be awarded the costs of thc;, pT)bu
oce

ell'e]jef SOl
tig AWardeq

be very substanti - ‘
¥ substantial and may even exceed the claim of $1mins edings, Which .
: SOm “an.

have be i i ;
en unfair to require a defendant who hag offered to € Cases, [y
pay

$150,000, t 08 :
- : gli)ear the _costs of the plaintiff who chooses not b P[aimiff‘
s with the claim to trial, Moreover, if the plaintiff j 0 accept the offer
; T is

tO COSIE i
sts fOr I'Efuslng a rcaSOHable Offer he iS more like {
s y Q

end to the litigation. AcCept it ang Pu

13- rdi

Catturk ftos s, e uch a5 pymens

palderd fie e ¢ on a “without prejudice save -

— i};z;[; Ellgigogiiced lt:} enable a defendant to put preS:ll:;ee ‘;tthOStS.' ¥ 4

o ot e bl er of settlement, thereby bringing the litigati ] plamtiﬁ’m

court should be usgd ?olzr::g;tezlreydife'ndm(]t’s pesition:an cug A?;;;(;lzn: ar!y

debt or unligui claims (whether the claim ig i

B ilgli];itggib:?’l;ges), while Calderbank offers Sh:ulli] f}?; i hqmda:ed

to decide whether to accec tlet[‘?d by a payment into court.”” The Plﬂjmiuiffed .

hon o ;I)f € money paid into court or the Calderb .

ey meplaimﬁlthouth. he refused, .the proceedings would Couti;l "

the amount of thia pa i SU‘?CeSSful (}nihability, was awarded less fa Ut?- b
yment-in or the offer, he would be regardeci as‘;lcl)ur?lb]y b

€ "loser’ gg

from the payment-in i
: -in or offer and would y
the defendant as from that date. generally be ordered to bear the costs of

nto Court

[13-16] However, the devices of i

ek e i ; levice payments into court and Cal

s Eﬂpwoﬁf ;:n;?zllj;)]d;ntlrff. As mentioned above, a lenE(;;b:/Tl];(;ffe'rs Wf“‘f:

b ﬁnanCia]yj e dwmc{ed the costs of the proceedings. Her:gﬂcePuﬁL

bl vt dncentwe for the plaintiff to make any reasonab!- ?, ’Lhm

et (,nfant Lo accept such an offer. To address this nr o

Rules 1998 in En 1-r ¥4 PE‘.rt 36 offers was first introduced in the X rcoitl
gland, which soon proved %

successtul features of the Woolf reforms

- Procedure
to be one of the mos: if not the most

[13-17] As a result of

: l of the successful experience i

;2111};];[611‘3/ redrafted under the Hong Kong g?\:llle? ::tiluh
art 36 of the English Civil Proced I %

Order 22 are as follows: e Kules 1998

England, Order 22 was
Reform to follow largely
The key features of our new

(a) For the first tim i
e, a plaintiff ma i
o ' 1 ¥y make a sanctioned '
payiimeliztpm[mg the defendant who rejects that offei a? g:ll; 011:
& part or all of the judgment award at an enhanced mtereZt

2 See hOWe i
4 5 VEr, f [ S i i
L1 ].her dlBCUSSJODS m Chdpter 19 f(}[ the eXCCpﬁO]’IS to the eDeIaJ

25 See the earlier versi
sion of RHC and RDC O 22
’ ;zaehpp I516;1~573’ of the second edition of this BO((}E rors etalled discassions, PSSR
should be noted ingli ;
oted that Pt 36 of the English Civil Procedure Rules 1998 was recently

mend d su Stdlln'cll]s/ b \r‘l] ],:l()Cedll € A C1 d 1 QU(]E’F, h-l{:h
dl -C b Y C
O T ( Im ment No 3) Ruleh W
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rate of up to 10% above the judgment rate, and legal costs on an
indemnity basis plus enhanced interest thereon.
A defendant may make a sanctioned payment or a sanctioned offer,
which is similar to the earlier regime of payment into court and
Calderbank offer. The key difference is that in case the plaintiff
cannot obtain a judgment more favourable than the sanctioned
payment or offer, he will now face more severe consequences.
Tnstead of paying the defendant’s costs on a party-and-party basis,
under the new regime the plaintiff is at risk of paying the defendant’s
costs on an indemnity basis plus enhanced interest thereon, and
of being disallowed part or all of the discretionary interest which
would otherwise be awarded on the judgment award.”
Where an offer by a defendant involves a payment of money to the
plaintiff, the offer must be made by way of a sanctioned payment
instead of a sanctioned offer® (which is similar to the earlier regime
where the court could not take into account any Calderbank offer if
ihe defendant could have protected his position on costs by way of

a payment into court™).

(b)

(c)

viore detailed discussions on the sanctioned offer and sanctioned

- [13-18]
[ rocedures under the new Order 22 are sel out in section 3.2 below.®

_pp,‘:mEnI P

< 412 Time for making sanctioned offer or sanctioned payment

[13-19] A sanctioned offer or sanctioned payment may be made at any time
after the commencement of the proceedings but may not be made before such
commencement.®! Although a sanctioned offer or sanctioned payment can be

- 000 0
Te pursuant to the High Court Ordinance (Cap 4) s 48 or District Court Ordinance

2]

(Cap 336) 5 49,
98 RHC and RDC O 22 1 3(1) and (2).
explained below in this Chapter.
See (he earlier version of RHC and RDC O 221 14(2).

Note, however, the English courts’ approach as

29

30 Tt should be noted that similar sanctioned payment and offer procedures are
intraduced at the same time under RHC and RDC O 62A [or encouraging settlement
of a party’s entitlement to legal costs in lieu of taxation.

31  RHC and RDC O 22 r 3(3) and O 22 r 5(6). Unlike in England where the Pt 36

offer can be made before commencement of proceedings, the Hong Kong rules
provide that a sanctioned offer or payment cannot be made before commencement.
In the Final Report of the Working Party on the Civil Justice Reform, it is explained

‘In the light of the resistance shown in the consultation against the

at para 301:
uming powers o

general adoption of pre-action protocols and against the court ass

the parties’ pre-commencement conduct, primarily on the ground that such

penalise
the

rules would result in unnecessary front-loaded costs (as previously discussed),
Working Party recommends that only sanctioned offers and payments made at the
time of or after service of the Writ should be taken into account for the purposes of
the sanctioned consequences, save to the extent that a pre-action protocol which has
been adopted in relation to particular specialist list proceedings provides otherwise
in respect of such specialist list proceedings.” It, however, appears that no exception
relating to specialist list proceedings has been made. A party may however make a
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made at any time before trial or Jjudgment, in gener
than 28 days before the commencement of the tria
the stipulated sanctions of indemnity costs and enhan

[13-20] The regime of sanctioned offer or san
slpes not extejn_d to appeal proceedings, although it was
§ costs position on appeal by way of Calderbank offer

[13-2]1 It is important to note that a sanctioned
1:,‘c0n31dered to be made when the offer or the
offeree. Hence, in order to meet the 28-day
account the time for effecting service on the other party.®
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al, it should be made
. Otherwise, it may nOto 3
ced interest 2 s

ctioned payment unde

T Otdarrs
open to a par " 2

ty to Proteg

offer or sanctioned

payment notice ig served g th
&

requirement, one shoylqg take jpy
*~ INlg

Paymey

[
(3=}

34
35

Calderbank offer before the commencement of
below on Calderbank offer.

As 1o how sanctioned payments and offers should be made in f: i
Z\;}:inofiizoiz ;lgl ;13;11 gto -hftve been dependent on the dci(iz;:;di ‘;tf; ?E?S:E;iaim
e ; shra Bibi v Method Building & Engineering Works Lid (; W{ﬂ-}
[ 14 HKLRD 21, [2014] 3 HKC 114. i g
Set: the discussions on “The latest date on which th
gﬁerﬂwit(};out leave’ at section 3.1.13 below.
fae he Court of Appeal’s decisions in CEP Ltd v Wiuxi Solar g
P : : xt Solar Energy Tee oy
ot [a; ,ﬁgé 61]7 IZHKLRD 960, [2016] 2 HKC 264 (CA); and /1 A%(m. (i‘ﬁwjog
12 HKC 1 (CA) (NB In some earlier decisions, the Court Oprpe:

Sy . . ;
proceeded without analysis that sanctioned offer or payment could be made i
11 anpe!

r()CeﬂdiH L8 1 ] i I
P g8 see ?_]C{ilg Siu 7”.’.’4 v/ .’Qﬁf.’l{[ C()?’.'S”H(.'fl()n E}?giﬂ@(irﬁ’,‘g LI(I o A
4 S

[20157 5 HKC 22 (CA); Won
2 ) g Tang Keung v Lee Wai Engineers
— ) . L engimeering Co Tt/ (o 2
Eﬂ,m:]C],f%Rl?;ﬁéft I;109, [2013] HKCU 2077 (CA); and C/mi Kvi ; gf;ugd
8 au | KCU 2306 (unreported, CACV 03
‘ R i 200972052, 3 Qc
é{l]éi; é[go.ztgzlgl .Sim Fung v Lai Ping Wai & Anor [2016) HKCU 462 (unr((a)p(gftb:lr
» 1 March 2016); and Ryder . . i
. : yder Industries Ltd ¢ Formrerly Sai
- Forrierly Saitek Lid) v
theafmff;” WZU [.2015] 2 HKC 582 (CA), the Court of Appead teld lhall thh(:?}ll
' sar 1fan§ Oﬂ-ﬁl.‘ made in the court below could not L~ relied on (o i,nvnk ﬁ
fndv::o?:i gf 022 1n.respect of the costs of the appeal, the sanctioned offer cce)utlclE
;ppe. ilog m] dppDro;)nate cases, be laken into account in dealing with the costs of Thf;
al. see also Dah Sing Insurance Services Lid v Gi
g Ir ces Lid v Gill Gurbux Singh [2015] H
901 (unreported, CACV 255/2012, 27 April 2015), noting that lhﬁ C[A’s jL]ldEI:nEIZ}l

on th substantive 1ssu S rev Sed y hC (j(lult (6] 1mna pe. 2 (I 19
c h dl Sues wa cvel b 1 P

RHC and RDC O 221 12,

S LT A1
R?;gu; geﬁc[l)?:mob: personal but can be effected by any of the methods set out in
il 3 1 5. However, the advantac i |

. , f e of choosing service |
tllat the sanctioned offer or payment may take eﬁ’;c[ 1'mmedi:tl;l?:ypersoml o
gaﬁd: CI;’)SB to the e)fpiry of the 28-day period before trial. Note h
; H‘] '/, any sanctioned offer or payment served after | pm on Saturday or after
afg: ' :):;\;ilrsg c;)t:c(; weel:jday Is]hall, for the purpose of computing any perio)c{I of time

s rice, eemed o have been served the | 1

following weekday, as the case may be. " o e following Monday or ol

proceedings: see further discussinn;

e offeree could have accepted the

particularly if itis
owever that under
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113 procedure for making a sanctioned offer
.13-22] Both a plaintiff and a defendant may make a sanctioned offer, but
ant must make an offer by way of a sanctioned payment instead of a

ctioned offer if the offer involves a payment of money to the plaintff.”* A
Jefendant may make a sanctioned offer limited to accepting liability up to a
fied proportion.’” Where the defendant’s offer involves both payment of
d other non-monetary terms, the defendant should make a sanctioned
the monetary term together with a sanctioned offer for the non-

speci
m.oney an
h ymeﬂt for %8
qmonetary ferms.”

13-23] There is no prescribed form for making a sanctioned offer, but it must
he made in writing** The sanctioned offer must:*

(a) state whether it relates to the whole claim or to part of it or to an
issue arising from it (and if so to which part or issue);

(b) state whether it takes into account any counterclaim or set-off;*!
and

(¢) Af4t is expressed not to be inclusive of interest,” state whether
‘nterest is offered, and if so, the amount offered, the rate offered
and the period for which it is offered.*

[12-243. There are conflicting decisions as to whether a written offer which
~cludes 2 term on the costs consequence of acceptance (eg no order on costs
upon acceptance) is a valid sanctioned offer under Order 22.* The author takes

.- 20 02

36 RHC and RDC O 22 1r 3 and 4.

37 RHC and RDC O 22 r 5(4).

38 If the defendant does not wish to allow the plaintiff to accept only part of the offer, he
should make clear in his sanctioned offer document that the sanctioned payment is
part of the terms of a sanctioned offer, and check the following box in the prescribed
form of Notice of Sanctioned Payment (Form 23): ‘It is part of the terms of a
sanctioned offer set out in (identify the document). If you give notice of acceptance
of this sanctioned payment, you will be treated as also accepting the sanctioned offer
by accepting the sanctioned payment.

39 RHC and RDC O 22 r 5(1).

40 However, if there is any technical omission or non-compliance with the req uirements
sel out in the rules, the court may waive any such defect: RHC and RDC O 22 ¢ 2(4).

41 In Ng Pok Leung v Ng Pok Man & Anor [2016] 3 HKC 236, Deputy District Judge
M Lam held that the defendant’s set-off or counterclaim newly added to the Defence
subsequent to the sanctioned offer made by the plaintiff should not be taken into
account when assessing whether the plaintiff had bettered the offer.

42 Ifitis not so expressed, then the offer is to be treated as inclusive of interest until the
Jast day on which it can be accepted without leave: RHC and RDC O 221 26.

43 RHC and RDC O 22 r 5(3)(a)—(c).

44 Tntwo Courtof Appeal decisions in Central Management Ltd v Light Field Investmen!
Lid & Ors [2011]2 HKLRD 34, [2010] HKCU 2742 (CA), and Chan Kwing Chiu &
Anorv Chan Chi Kau [2013] HKCU 2306 (unreported, CACV 209/2012, 3 October

2013), the Court of Appeal allowed sanctions under O 22 to be imposed for failure to
accepl a sanctioned offer which included a proposal of no order as to costs, though
it did not specifically address the issue as to whether such an offer was a valid offer
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than 28 days before the commencement of the (ria] nuyst simjil

offeree may only accept it if either the above-mentioned condi
(b) is satisfied 4

[13-26] The offeror must serve the sanctioned offe
(b) where the offeree is an aided person, on the Directo

45

46

47
48

the view that as a matter of principle, any such offer
the specified costs consequences provided under Ord
as a valid sanctioned offer because of its irreconci
consequences stipulated in the QOrder

[13-25] A sanctioned offer made not less than 28 da
of the trial must provide that after the expiry of 28 day.
offer is made, the offeree may only accept it if (a) the Pparties a
for costs; or (b) the court grants leave to accept it,*
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which effectivel
er 22 shoylg not
lable conflict With

s before the comp
s from the date the
£ree on the
b A sanctioned offer

arly Provide i,
tion (a) or cop

T (a) on the offergtil
rof Legal Ajg#

ment Lid as bing i
and hence, despite her previous decision to the contrary in Lin Yanjin Smart
Eng.ineering Lid [2011]1 HKCU 1571 {unreported, HCPI 73972009,

(CFI), she held that » sanctioned offer could include a term as to costs.

)
However, in Leung Lai Kwan v Lo ki Wing & Anor [2015) HKem jog

[2016] 4 HKC 243, Deputy High Court Tudge Kent Yee took e view that the Cour
of Appeal’s decisions in Central Management I.14 and Char,
binding decisions to the effect that a sanctioned offer cz4 Cony
and decided that any offer made on the basis of no
accommodated in the O 22 regime by reason of ire

Kwing Chin were not
tain terms as to cosls,
STUST a3 (0 costs could not be

20(1). See also Yim Wa; Ling v Yuen Chik Weh [2017) HKCU 368 (unreported,DC_CJi'

663/2013, 14 February 2017), where District Cou
Wong Yim Man Antheq,

Sec the explanations by Peter Gibson L] in Miichell & Ors v James & Ors [2003] 2
All ER 1064 (CA, Eng) and by Depu | i

Holdings Lid [2011] 3 HKC 542; Montrio Ltd v Tse Ping Shun David [2012] 2
HKC 392; and Limby Dharamaraj v ISS Adams Secuforce Lid [2013] HKCU 803
(unreported, DCPI 1568/2011, 12 April 2013)

RHC and RDC 0 22 ¢ 5(3).

RHC andRDC 0 22 1 ¢,

ent being made, request the offeror to clari
!.r.".
ll

Ifthe - o i ly for an order
iy e 0 eroltdi’}‘sz offei:e may, unless the trial has commenced, apply
of the request, 5

: lication
5 If th - : der pursuant to an & :
that the offeror do 55 If the court makes an or : pp e
i - i ctioned paymen
y 1 h lrlor ecify the date when the sanctioned offer or sancti pay
‘made, it shall sp

Settlement

re for making sanctioned payment
w

efendant.” It has to be
yment may only be made by a defe o

1 PrﬂCEd

i . ~.
faned 04 i d form

4 SanF: ﬂon;a)?ment into court and completing the prescribe

.y making 2 .

P states the amount of the payment;

] le claim or to part of
@ ‘ ment relates to the who . .
states whether the pay . . L arip
b StdLBSt wan issue arising from it (and if so to which part

it or to |
: - 3 Jaim or set-off;
lﬂfat‘: \lhether it takes into account any counterclai II]rlt e
e terim payment has been made, states tha
if an 1nte ! ‘ -
payment has been taken into gccloupt, i terest siate whether

usive ) :

if it is expressed not to be inc ‘ e
ki 1"t iqpoffered and if so, the amount offered, the ¢

interest 1s » Gng 1L 58 : :
and the period for which it is offe.red, and F—
- of money has been paid into court (othe .
if 1 J : : a
;f : bl(lI:‘[ls) states whether the sanctioned payment has
or costs), ;

52
account that sum of money.

(©
(d)

()

~ ; v )
Pl e defelldal]t must serve tht‘: sanc IOIlE:d paymel’lt notice (EL on the
)

i i tor Of Lﬁgal
a 1d (b) thel‘e the plail’ltlff j.S an ﬂlded pf:rSOn, on the Dll’f:C or

gli} : 53
; rtifi ] i f the notice.
F fi it rt a certificate of service o
3 le with the couw
¥ HE [l’ll.lSt 3.[\%0

an llatlﬂ]l UI SaAN( ll("le'l olier orn Jit y [+ t DOtlce
5'

a0 1 d
F ioned offer or a sanctione

i ithin seven days of a sanctione oned
e reast e of ) fy the offer or payment notice.

ithi s of service
ive the clarification requested within seven days of

1 56
1o be treated as having been made.

e defendant to make
i i itled to request the defen :

[1. intiff, however, is not enti : ‘ L e
. 'A ﬁ‘llzlnrl of the sanctioned payment between the Ic\a;usesl \o}i a((:) lon wncer
o k :
aﬂ anp‘Zrltlzzcidents Ordinance (Cap 22) and.under szll‘t 23)(;7
I:; :Jldment and Reform (Consolidation) Ordinance (Cap 23}.
; € 4

i : RHC and
1 F laim has been made: .

s i 3 aintiff against whom a counterc . wde: - and
i 111C1‘;d351 a] )p];ﬂzi[fﬁ;{alfdgant may also make a sanctloneq paymertjli :1 ;;zif;:nms
RD'C (312; ifml{udc;,s a claim for provisional damages, in which case
i‘i‘l:iln iréll RHC and RDC O 22 r 11 must be followed.

Form 23. ) _ _ P——
| et Rjﬁ)fe?iljdAthen the offer is to be treated as inclusive of interest un
Sl Ifitisnotsoe )

ast W it ¢ dc e[)tC thout leave IIC dl d I{DC O 221 26.
day on ich it can C (.1 w1 l B R

52 RHCand RDC O 2271 8(2).
53 RHCandRDCO22r09.

54 RHC and RDC O 221 14(1).
55 RHC and RDC O 22 r 14(2).
56 RHC and RDC O 22 1 14(3).
57  RHC and RDC O 22 r 14(4).

49




Civil Procedure in Hong Kong

3.1.6 Time for acceptance

[13-31 S fomel
befars ]r_riaIIf flltlb S.clllC’[l()m.id offer or sanctioned payment is mad

o s time’ .\]:f.lﬂ remain open for 28 days, and will bf; ) ade 28 dayg OF Migye

within that period without leave of the court. E{??EFE of aceep Ore.

L Ts 98 dav -

for acceptance h : :
as expired, it can sti . .
n still be accepted without leave if {h)’ Perigy
e Dar
ATt

can agree iabili {
g on hablhty for costs,® Fd]‘_]lllg such an agre
S ement, leg .
s Vi

is required, a .
q nd the court shall make an order on - € of the g
ST - .

[l] h ] e
l] eS8 ere are SpeCla] circumsta nces th€ uSuaI C()StS (]I(ie] )] l L
Or |aj ac
Cﬂp

is for the offeror to [
pay the olferee’s costs
StS on a party and part i 4
¥ basis

expiry of the 28-d; - . '
8-day period, and vice versq thereafters The ; before (e
: scretion of the

court whether to o, . )
all relevant fa.c:grfli,n;;etavé Is very wide and the court may take j
parties concerned BLut r1l0r0 clltlivance th.e overriding objective to do Tt ? accouny
- Ol"circul;]gtancesn.m y. the main Cljteri()n is whether there hjasﬁgce to
from the offer, eg the discoiilg(;;l’]glllﬂ;?:rer 11(;1 njust to allow the offeree tze;eza;h
complexion on S5 i Her evidence, which puts a -
Judicial dECiSiOnL.h”T“hceazf;u;r ;.Lhdﬂge in t['.ne legal outlook It))r()ugh‘flzifl))léitdéfferem
as the offeree’s delay in maki;ytﬁlso - Into account other relevant facgg $
accept, the conduct of the na & 'e apphcgtlon,f:z, the substantiality of th, IS such
parties and any interest of a third party bej e offer 1y
eing affected o

.
58  RHCand RDCQ j
22 e 7(1), 10(1), 15
p s ! » 15(1) and |
28 RHC and RDC Q 22 1r 15(2) and 16(2) Jend 16,
“ S]?IL[CV;md RDC O 22 1 15(3) and 16(3).
: ee Wo J l
ol ;gg gl;u;? Wan v AS Wal..s'on & Co Lrd [2007] 4 HKLRD 362. [2
et ;ILL Lung, appointed to represent the estate )f‘.’ : [_007]' TN
HKC[.J e 1;3 to.itg Home for the Elderty Co Lid [2017] 1 ;{Kigi[)gwl TS
e rdevan.t ﬁl:CltO 1:; :'zu(it can a‘lso take into account the conduct of thcj}? 5 .[201‘(!
r ST g ) AL 2y any
i S et [; = rom this normal rule: see Yien Chi Lok z—Ca-,l;[f
For example, in Pol Idi
; yever Holdings Ltd v Savi
et gs L v Savills (Hong Kong) 1,419
en it l;;syWCban I, the. court refused to grant leave forlgl{te J - e
e as no material change in circumstances pri 1; 1) booruse b
. un}.usnﬁab]e delay in the application, whi 1 l-d“y e
i e » which was 1aade just over one
% See Rai Rana Magar ] A |
gar Pabitra v Pacific C. ucti
OIS e j onstruction (HK) Lid [2011] 3 (
3 2205 Polyever Holdings Iicd ] o
o s ‘ ye &5 Ltd v Savills (Hone Ko ‘
2089((un )ony Chan I); and ICICT Bank Lid v Diconart itd)z’::q) e Do
g rf,porl;ed. HCA 618/2014, 4 September 2014) o 01 KA
s Flc:p)ztf:fl Bgrzk ple v Stickland [2004] EWCA Ci\-‘ 1677, [2003] 2
e p;i]i“h- Court of Appeal held that the court had a com] letA](}I'ER 544
i e ss1om to accept a Pt 36 offer out of (ime shon ]cfb : _15CT‘3“°“
was not limited to determini inci ’ e
o i scretio N mining the incidence of costs " was i
S Wasp;l; }:J;e W;tthawal of the offer or payment {beaau::Sjl;,rhnm f»fv o
fitg e rfn.wn, it would no longer carry the speciﬁeci sa e offer or
| tc?li :afl-J(-;]n to a‘ccc-a;.)‘t, the ready availability of the deféng?tl(z{lS)' Thc.
i & "d. ‘0.‘[ e plaintiff’s offer, and a change in circumst: .dm_ﬁ ot el
P, ?1 .t:l a}zons. It s.hou]d be noted that the amended Py 3(;“M 1m'ght 'Weﬂ
s fas \ch1 provides that in normal cases the offerce may acc o s o
without leave unless notice of withdrawal has bcei (821: ep; g]e IIJt o
s served by the offeror.
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f the sanctioned offer or sanctioned payment is made less than 28 days
n be accepted without leave, provided the parties can agree on

e il i 2 . vided |
. # Otherwise, leave of the court 18 required, and the court shall

- costs.

der on costs if leave is granted.

here the proceedings involve a claim by or on behalf of a person under

fant or a mentally incapacitated person), the offer or payment

nly with the leave of the court and the money in court may not
1_65

B Where
ity (ie an n

be acceptf‘,d 0
cept in pursuance of an order of the cow

-

' 17 withdrawal or diminution of a sanctioned offer or payment

] A sanctioned offer made not less than 28 days before trial may not be

or diminished before the expiry of 28 days from the date the sanctioned
de unless leave is granted by the court.® Leave is also required if one
hdraw or diminish a sanctioned offer made less than 28 days before
a sanctioned payment may not be withdrawn or diminished

leave is granted by the court.”®

[13:34
\withdraw?
offer 1s ma
wishes to Wit
rial.” Similarly,
within the 28-day period unless
ere is subsisting an application to withdraw or diminish a sanctioned
t, it may not be accepted unless the court grants leave to accepl
plication to withdraw or diminish a sanctioned
o diminish it, it may by order specify the period
nt may be accepted.” If a sanctioned offer or
have the specified consequences of indemmnity

[1'3-35] ro
offer or poy men
the court dismisses an ap

1= Or payment or grants leave t
ithin which the offer or payme
payment is withdrawn, it does not
costs and enhanced interest.”

e

. 22 0000 0
RHC and RDC O 22 rr 15(2)(a) and 16(2)(a).

6d
65 RHCandRDCO22r 19 and note the other situations w

here a court order is required

for acceptance.
66 RHC and RDC O 22 r 7(1). This provision is added to overcome the effect of the

English Court of Appeal decision in Scammell v Dicker [2001] 1 WLR 631, which
held that a Pt 36 offer, being a contractual offer, could be withdrawn at any time
before acceptance without leave notwithstanding that it was expressed to be open
for acceptance within 21 days as required by the rule. See para 312 of the Final
Report of the Working Party on Civil Justice Reform. The test for granting leave to
withdraw is similar to that for deciding whether to allow the offerce to accept out
of time: see discussions at footnote 63; see also Lam Wai Ling Mayme v Hutchison
Telecommunications (Hong Keong) Lid [2017] HKCU 692 (unreported, HCPI
461/2015, 17 March 2017) where Master Leong affirmed that the general test is
‘whether there is sufficient change of circumstances since the money was paid in
to make it just that the defendant should have an opportunity of withdrawing or

reducing his payment’.
67 RHC and RDC O 22r17(2).
68 RHC and RDC O 221 10(1).
69 RHC and RDC O 22 1 7(2) and 10(2).

70  RHC and RDC O 22 rr 7(4) and 10(3).
71  RHC and RDC O 22 1r 7(5) and 10(4). See Rai Rana Magar Pabitra v Pacific

Construction (HK) Ltd [2011] 3 HKLRD 469, [2011]1 3 HKC 550 (Bharwaney D).
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[13-36] The rules are silent as to what
oger or payment. So does a subsequent o
offer or by way of ione er
- gt eaifuer sgzrlllitt{oncd offer or payment) have the effect of nyy;
et satlier Ld 1oned offer Or payment? This questio h: HUIhfyjng the
y ed by any decision in the higher courts b‘ut t; e becy
; ere a ‘

constitutes a withdrawa

~, [ é
ffer (whether by way of e “Anction

With

decisions in the Distri
[13 e District Court and the Court of First Instance 7 i Conﬂiang
-37] Iti : ’s vi | |
4 gove]med i ]sat:; ;zuigor t; view that the operation of a sanctioned off,
¥ by the procedures laid down in Order 22 e Payment

and so jf g not

subject t
ject to all the normal rules of offer and acceptance in th
I the Ia

particularly t feri

particular z{-ftj rll.][z]ial ﬂe]u; ronfitl;r 18 deemed revoked by a subsequen
not automatically 1‘evoi{c an e ;“g o aﬂ}f o it e
contract.™ Moreover. the Jf/af' 1er sanctioned offer or payment as iy, ;B, o
ot doés nOtLL es stipulate only that if 4 sanctioned offer ot- o
vet 1 o et Offerave the conse_quences specified in Order Znganmem
contract law, it should not bor payment is deemed revoked by operat_'. .
and so should still be able t y Qeemed ‘W]_thdmwn, for the purpose Oflct)g o
and s i ot e (0 ;nlg‘ger the stipulated sanctions under Ord : l'lflels
it evinces an intention of Lhun e the term§ of the subsequent offer are ne
e T Vicwi offeror t_o withdraw the earlier sanctionedsuj‘? o
Refom 1 snooit Setﬂe. are consistent with the objective of the CiviloJ eI.Or
to make a further sanctionecin (?fl"]tzr E:1 oy e offeor Wi, rﬂl;l{f:;;e
lo‘smg the protection of the sanctions gligzen; ‘to attempt’ S'ememem e O;
o g from the original sanctioned offer

W of Contragy
t counter.offer

3.1.8  Acceptance by the plaintiff

[13-38] To accept a sanctioned offer

plaintiff has to file with the court and s ey ol The Colendas

erv
e on the defendant a writte: notice of

Z T isi E igi B p
712 .[ [0} ([ECL&]OI]S lh."lt the or gma[ Sa.ll(.'ti()ﬂt ‘C supe. QE(led Yy
u Sequeﬂ O]cf ¥ S | : 71!
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b 1] see I ¥ an fon CU'!’ e

Co Ltd [2009] HKCU 178
2 - 0 (unreported, D
Power Color Sc 7 : S CPL 2627/2008, 16 i
[2010] HKCU 2386 & Lithographics Co Ltd v Kam Kong I3 6 November 2009)
| U 2386 (unreported, DCCJ 39 ! 18 Food Factory (A Firm)

Engincering ot Ro 02/2007, 9 November :
e [j o Ltd v International Education and Academi E. e B
u Hong Kong Institute of T echnolog e

S e : [2011] 2 HKL,
nd Rai Pabitdara v Vegetabie Muarketing Orgam'mr.irlivD [ié(lldll.l[jz%l;{] =
iz | CU 855

‘ (x:,{ti?:fl 1). For decisions that the original offer or
: k €I Or paym 38 -
;Zilfiﬁrhzrief;ry@ Investment Lid v DBS Baiky(;;(n)l z?;e[§OiX§TESSIy thd'wwn‘
el Sgo. anad .!ér;;t v Pacific Construction (HK) Ltd [201 1]3 HIéIfR[E)KC o
s £ Y ] ; ! ;
e nex{eunt? S%zm’c Han v Chik Wai Yin [2013] 4 HKC 311 ;633'[201 .
paragraph, the author agrees with the second | . for s B
ine of cases.

Echoing the views expres ity D
s expressed by Dep istric
Century Investment Lid (: . y ty District Judge Alfred Chan in Wealthy

74 RHCand RDC O 22 11 7(5) and 10(4),

d offer or payrey
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out Prejug; od offer or Pﬂ}rmen

Settlement

//—

he consequences of acceptance depend on whether the sanctioned

accﬂptance.q‘5 T
t covers the whole or part of the claim.

13-39] [f a sanctioned offer or a sanctioned payment relates to the whole claim,
. piajmifr’"s claim is stayed upon his acceptance, and the plaintiff is entitled to
ts of the proceedings up to the date of acceptance, unless the court otherwise
% [t should be noted that unlike the previous rules which gave the offeree
atic right to his taxed costs of the whole proceedings upon his acceptance
of the offeror’s payment into court,” the rules now allow the court a discretion
1o make 2 different costs order under the Otherwise Proviso. However, the prima
acie Tule that the offeree be entitled to his costs up to the date of acceptance
should apply unless the offeror has given a prior warning to the offeree that he will
apply O invoke the Otherwise Proviso upon acceptance of the sanctioned payment
or sanctioned offer, and is able to discharge the burden of showing exceptional
circumstances that justify a departure.”™ If the plaintiff in a High Court action

his <05
ordﬂrs-
an al_lt(_)m

A notice of acceptance of a sanctioned payment must be in the prescribed Form
No 24 in-Appendix A of the RHC and RDC: 0221 L5(#).
RHC ane RDC O 22 r 20. The plaintiff’s costs include any costs attributable to the
del=naant’s counterclaim or set-off if the sanctioned offer or the sanctioned payment
nitice states that it takes into account the counterclaim or set-off: O 22 ¢ 2003). In
(olden Tonn Industrial Ltd v Hong Kong Cyberport (Ancillary Development) Ltd
[2015] 3 HEC 226 (CA), the Court of Appeal accepted that there was strength in
the argument that costs ordered to be reserved in earlier interlocutory proceedings
do not form part of the general costs of the action within the purview of O 221
20(1), and so reserved costs (and any other outstanding questions as fo costs) may
he dealt with by the court after the acceptance of the sanctioned payment because
of O 22 r 22(5)(b). However, the fact that the court had jurisdiction to deal with
outstanding reserved costs did not mean it was bound to embark upon the exercise
of determining the application. Leave to appeal was refused because the lower court
judge was clearly correct in taking the view that it was unrealistic to expect a court
ious involvement in the matter to come to a view on which party would
ole of the argument, and so it would
determine which way the reserved

15

76

with no prev
ultimately have prevailed without hearing the wh
not be appropriate to embark on an attempt to
costs would have gone.

77 See the previous RHC and RDC O 62 r 10(2) and Hudson v Elmbridge Borough
Council [1991] 4 All ER 55, [1991] 1 WLR 880 (CA, Eng) quoted with approval in
Associated Engineers Lid v Lo Chee Pui [2003] 2 HKLRD 76, [2003] 2 HKC 316
(CA). Both the English and Hong Kong courts criticised the unsatisfactory aspect of
the old O 62 r 10(2) which entitled the plaintiff to the automatic right of taxation.
They suggested that in order to balance the interest of having a case compromised by
payment-in and the prejudice that a party might suffer in terms of costs, the retention
of the courl’s discretion on costs was a safeguard which could easily be implemented
by a change of the Rules. Sce also Cho Ho Kuen v Yu Kwok Wah [2001] 3 HKC
566 (CA).

78 Etratech Asig-Pacific Ltd v Leader Printed Circuit Boards Lid [2013] 2 HKLRD
1184, [2013] 4 HKC 282, approving Master Marlene Ng’s views in Lin Yanjin v
Smart Billion Engineering Ltd [2011] HKCU 1571 (unreported, HCPT 739/2009,

10 August 2011) and refusing to follow Master KK Pang’s views in Cheung Mei
Po v Chan Yu Ching Alexs [2011] HECU 1195 (unreported, HCPI 71/2010, 24 June
2011). The basic reason is that fairness dictates that the offeree, who is considering
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