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® money stolen by an employee from his employer (the money was held op
constructive trust) (Zobory).

It is important to note that the provisions of Div 6, which operate to determine the
circumstances in which the trustee or a beneficiary is taxed, only apply if there is income
of a trust estate. That requires that the trustee must stand in relation to a proprietary right
by virtue of which income of the trust arises (Leighton). In Leighton, the Full Federal
Court held that the taxpayer (a non-resident individual) was not a trustee in respect of
income derived on an accruals basis by two non-resident companies that carried on share
trading activities; the proceeds of sales of shares which came to be held by the taxpayer
did not represent the income of either of the companies but rather represented the
realisation of the income that they had already derived.

Although a liquidator of a company is within the statutory definition of trustee a
liquidator is not a trustee of a trust estate in any ordinary sense (Australian Building
Systems).

For details of the withholding requirements relating to trust investments where ng
TEFN or ABN is quoted, see §26-200.

[FTR §50-517, 950-519]
96-015 Resettlement of a trust

There was previously considerable doubt as to whether and, if so, in what
circumstances one trust estate could come to an end and a new trust estate commence.
This particular issue often arose in the context of an amendment to a trust instrument and
the question was whether the amendment would cause a “‘resettlement’’. Of course, if a
new trust arose this could have significant income tax and CGT consequences. It may
cause, for example:

® the trust property to be realised at trustee level (with potential trading stock,
depreciation and CGT implications)

® carried forward tax benefits to be lost

® beneficiaries to dispose of their interests in the original trust and to acquire nterests
in the new trust.

In Commercial Nominees, the High Court (affirming a decision of the Full Federal
Court) held that no new trust was created where significant changes.were made to a
superannuation fund trust deed, primarily because there was a contisuisg trust estate (ie
the property of the fund). The High Court observed that the fuiid, both before and after
the changes, was administered as a single fund, and treated that way by the regulatory
authority.

More recently, the question of the continuity of a trust was considered by the Full
Federal Court in Clark. The trust in that case was a unit trust and no amendment of the
trust deed was involved. However, the Commissioner contended that there were several
transactions which caused a break in the continuity of the trust. A majority of the court
took the view that the indicia of continuity applied by the High Court in Commercial
Nominees (namely, the constitution of the trust, the trust property and membership)
applied generally and not only in the context of a superannuation fund. The majority
considered that, when the High Court in Commercial Nominees spoke of trust property
and membership as providing two of the indicia for the continued existence of the eligible
entity or trust estate, the court was not suggesting that there had to be a strict or even
partial identity of property for the first and objects for the second. Tt was speaking more
generally: that there had to be a continuum of property and membership, which could be
identified at any time, even if different from time to time; and without severance of one
or both leading to the termination of the trust in question. In the present case, the
Commissioner never contended, nor on the evidence could he, that there was a severance
in the continuum of trust property and objects of the particular trust. Their identity
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changed from time to time, but not their continuum. An application by the Commissioner
for special leave to appeal to the High Court from the decision of the Full Federal Court
was refused.

Commissioner’s views

The Commissioner’s current views in relation to the amendment of trust deeds are
set out in TD 2012/21. According to that determination, the Commissioner accepts thgt,
as a general proposition, the approach adopted by the Full Federal Court in Commercial
Nominees is authority for the proposition that assuming there is some continuity of
property and membership of the trust, an amendment to the trust that is made in proper
exercise of a power of amendment contained under the deed will not have the result of
terminating the trust, irrespective of the extent of the amendments so made so long as the
amendments are properly supported by the power of amendment.

The Commissioner accepts as an accurate statement of the current law that
continuity of trust is a function of whether the trust continues in existence under trust law
in contradistinction to having terminated. Amendments validly made pursuant to a power
of amendment that will not lead to the creation of a new trust include amendments adding
to, or deleting, beneficiaries, the extension of the vesting day, amendments to the
definition of income and amendments to permit the “‘streaming” of different classes of
income. The posidon is the same with court sanctioned amendments or variations. Once
the vesting date has passed, it will not be able to be extended by amendment to the trust
deed, even.if this could have been validly done before the vesting day arrived (Draft TR
2017/D15).

However, the determination states that even in instances where a pre-existing trust
does not terminate, it may be the case that assets held originally as part of the trust
property commence to be held under a separate charter of obligations as a result of a
change to the terms of the trust — whether by exercise of a power under the deed
(including a power to amend) or court approved variation — such as to lead to the
conclusion that those assets are now held on terms of a distinct (ie different) trust. Thus,
depending on the facts, the Commissioner considers that the effect of a particular
amendment might be such as to lead to the conclusion that a particular asset has been
settled on terms of a different trust by reason of being made subject to a charter of rights
and obligations separate from those pertaining to the remaining assets of the trust.

Vesting day issues

As pointed out above, the Commissioner accepts that if a trust deed is validly
amended so as to exiend the vesting day of the trust, there will not be the creation of a
new trust. There are, however, potential CGT and income tax issues where the vesting
day of a trust passes which will mean that all of the interests in the trust as to income and
capital become vested in interest and possession. The Commissioner has issued a draft
ruling that deals with these issues (Drafi TR 2017/D10).

Trust Returns

96-020 Trust return

An annual return (often referred to as Form T) ‘must be lodged for a trust,
irespective of the amount of income derived by the trust (§44-060). Corporate unit trusts
and public trading trusts should use the company return form: §3-045. The trust return is
to be lodged by any one of the trustees who is a resident of Australia. If there is no trustee
tesident in Australia, the return must be lodged by the trust’s public officer (f6-050) or,
where no public officer is appointed, by the trust’s agent in Australia. Trust returns are
usually required to be lodged by 31 October afier the end of the income year to which the
teturn relates (124-060).
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—
beneficiary cannot immediately receive because of some legal incapacity such as infap,

or insanity (s 96). (Corporate unit trusts and public trading trusts are a special Case:
96-310.)

Where the Commissioner is uncertain as to which taxpayer is liable to
alternative assessments may be issued in respect of the same income (Y25-100), eg one g
the trustee and one to another person, provided there is no double recovery of gy
(Trustee of the Balmain Trust).

Subject to certain qualifications relating to foreign source income, trust income jg
taxed in the year it is derived by the trust, and it is taxed either to the trustee or to the
beneficiaries, or a portion of it is taxed to the trustee and a portion to the beneficiarjeg
Thus, the beneficiaries may be taxed on their respective shares of the net income of the
trust for tax purposes even though the trustee has not physically distributed that income t
them by the end of the year in which it is derived. However, it is clear that, if some or fha
whole of the income derived in one year is taxed to the trustee or to beneficiaries why

have not yet received it, it does not again become subject to tax when it is subsequeﬂﬂy':
distributed to the beneficiaries (§6-130). '

The primary provisions relating to the taxation of trust income are contained in P{j
Div 6 (s 95AAA to 102). The primary provisions were modified, from and including the
2010/11 income year, where the trust has a net capital gain, a franked distribution or g
franking credit included in its net income for tax purposes (see below).

The net income of a trust for tax purposes is taxed either to the beneficiary or trustee
as follows:

@ the beneficiary is assessable if the beneficiary is presently entitled to income of the
trust, is not under a legal disability and is a resident at the end of the income year §
(6-110)

® the trustee is assessable on behalf of a beneficiary who is presently eititled fo
income of the trust but is either under a legal disability or is not a residen ai the end
of the income year (6-120), and

® the trustee is assessable on net income of the trust to the =atent to which ng
beneficiary (or the trustee on behalf of a beneficiary) is assess=a on it (6-230).

Undistributed foreign source income is not taxed in the y<ar i is derived by the trush
where either: (a) the beneficiary presently entitled to it is not a resident; or (b) there is no
beneficiary presently entitled and, subject to special accruals measures (§6-075), the trusl
is a non-resident trust. However, the income is assessable in the income year in which it
is distributed to a beneficiary who is a resident at any time during that year. Whete
foreign source income to which no beneficiary is presently entitled is taxed to the trustes
under s 99 or s 99A, because the trust is a resident trust, the distribution of that income fo
a non-resident beneficiary may entitle the beneficiary to a refund of the tax paid by the
trustee (6-150).

The broad effect of the modification of the primary provisions in relation to capital
gains and franked dividends is that capital gains and franked distributions are taken out of
the operation of Pt Il Div 6 by Div 6E and are dealt with by provisions in ITAA9T
Subdiv 115-C (capital gains) and Subdiv 207-B (franked distributions). Provided the trust
deed confers the necessary power, the trustee can “‘stream’’ capital gains and franked
distributions to beneficiaries by making them “‘specifically entitled”’ (§6-107).

According to the Commissioner, there has been an increase in the use of NeW
Zealand foreign trusts by Australian residents as a vehicle for cross border tax planning
However, Australia’s right to tax the trustees of NZ foreign trusts on Australian souIce
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. ome under Div 6 is not affected by the treaty. For the purposes of determining
1falggieru:y under the treaty, the relevant person is the trustee and not the trust (TR
T

005/14).
a0 [FTR §50-501ff]

16-070 Multiple trusts

One person may create several trusts, either in the one trust instrument or by means
of several separate trust instruments, in favour of the same or different beneficiaries.

with one specific exception, the incomes of separate and distinc'g trusts are not
a gregated even though one person may be trustee of each. Bqt, for this adv_amgge to
accrue, there must be a clear intention to create separate _and distinct trusts. Whlle it may
not be necessary to keep separate bank accounts, to divide the corpus physically and to
invest the funds of each trust separately, literal compliance with the terms of the trust
instrument is necessary.

The exception arises where a beneficiary under two or more trusts i a minor Whos;e
income is taxed under the special rules discussed at §2-160. Where the beneficiary’s
income from one trust does not exceed $416 (so that tax would not normally be payable),
but the beneficiary has income under one or more o‘gher trusts and the total exceedg that
amount, then the. trustee must pay tax on the beneficiary’s income at the rate applying to
minor benefctaries (2-220, 92-250) (Income Tax Rates Act 1986, s 13(4)).

[FTR §50-912]

36075 Accumulating income of non-resident trusts

Various special measures prevent the deferral of Austrqlian tax on trust ipcome
accumulated in a non-resident trust for the benefit of an Australian resident beneficiary of
the trust (Pt TII Div 6AAA). These special measures extend to trusts that do not have the
derivation of trust income as an object but instead concentrate on realised capital gains at
the end of a period of time.

Accruals basis of taxation. The attributable income of an Australian controlled non-
resident trust is required to be assessed on an accruals basis to a resident who has directly
or indirectly transferred value to the trust where the transfer was made, in the case of a
discretionary trust, at any time and, in the case of a non-discretionary trust, after 12 April
1989. The accruals provisions do not apply in relation to arm’s length transfers or to
certain post-marital or family relief trusts. See §21-320 for the meaning of ““attributable
income’’ and 921-290 for a discussion of the accruals measures.

Interest charge on distributions. A distribution to an Australian beneficiary out of
accumulated income of a non-resident trust that has not been taxed under the accruals
measures or the ordinary trust measures bears an interest charge, measured by reference
to the period from the end of the income year in which the non-resident trust derived the
income to the end of the income year (of the beneficiary) in which the income is
distributed (§21-350).

[FTR §51-370, §51-398]

6-077 Net capital gain and franked dividends: special rules

Some fundamental changes to the taxation of trust income (and, in particular, where
the net income of a trust for tax purposes includes a franked distribution or a net capital
gain) were made with effect from and including the 2010/11 income year. The following
points should be particularly noted:

® Where the net income of a trust (§6-080) does not include a net capital gain or a
franked distribution, the changes had no practical consequence and the principl_e; of
Div 6 that had previously applied continue to apply. This requires determining
whether a beneficiary is presently entitled to a share (i¢ a fraction or percentage) of
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Based on the ‘“‘refinancing principle’’ recognised in Roberts & Smith (16-740),
interest incurred by a trustee on a loan used to finance the payment of a returnapjg
amount is deductible. A returnable amount arises where: (a) an individual has subscribeg
money for units in a unit trust, and has a right of redemption in relation to the units ang
the money is used by the trustee to purchase income-producing assets; and (b) 4
beneficiary has an unpaid present entitlement to some or all of the capital or net income
of the trust estate, and the amount to which the beneficiary is entitled has been retaingq
by the trustee and used in the gaining or producing of assessable income of the trust (TR
2005/12). For example, this would be the case if the borrowed funds are used to repay the
beneficiary an amount lent by the beneficiary to the trustee who uses the amount for
income-producing purposes. Amounts attributable to internally generated goodwill or the
unrealised revaluation of assets are not ‘‘returnable amounts’. In the absence of 4
returnable amount, interest is not deductible if the purpose of the loan is merely g
discharge an obligation to make a distribution to a beneficiary.

Foreign trust with capital gain or loss

If a trust is a foreign trust for CGT purposes (12-720), a capital gain or capital logg
from a CGT event happening in relation to an asset of the trust that is not taxable
Australian property is disregarded under ITAA97 s 855-10, despite the fact that the trust
is treated as a resident taxpayer when calculating its net income under ITAA36 s 95 (ses
above); also, in such circumstances the beneficiaries are not treated as having capita]
gains or making capital losses under ITAA97 Subdiv 115-C (TD 2017/23). Whether a
distribution to a beneficiary by the trustee that is attributable to such a capital gain is
assessable will largely turn on whether ITAA36 s 99B (96-130) is attracted. However, ifs
99B is attracted, the beneficiary would not be able to offset a prior year net capital loss or
a current year capital loss against the amount, and the discount capital gain concession
would not be available (TD 2017/24).

PAYG instalment income of a trust

Under the PAYG system, unless a trustee is absolutely certain that no bensticiary is
a quarterly PAYG instalment taxpayer, the trust must calculate the bencficiaries’
mstalment income quarterly. This is based on the trust’s instalment income & the quarter
(generally, only its ordinary income). The trustee must notify each afizcted beneficiary,
so that PAYG instalments can be paid (§27-270). p

LOTR 750-545, 950-683]
916-085 The income of a trust

The income of a frust estate is an underlying concept of the trust assessing
provisions of ITAA36 Div 6. It is the share of the income of a trust to which a beneficiary
is presently entitled which determines the amount (share) of the net income for tax
purposes on which the beneficiary (or the trustee on the beneficiary’s behalf) is
assessable. A beneficiary’s share of the income of a trust is also the basis for determining
the beneficiary’s adjusted Division 6 percentage (which is relevant where the trust has a
net capital gain, a franked distribution or a franking credit included in its net income for
tax purposes).

The “‘income’” of a trust estate is not a defined term and is simply the distributable
trust income determined in accordance with trust law principles and the trust deed
(Bamford). This means that, in determining the income of a trust for an income year any
definition of income in the trust deed will be relevant, as well as any powers conferred on
the trustee by the trust deed to characterise an amount as being income or capital.

““Net income’” for tax purposes is a defined term and is discussed at 96-080.

16-085
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Commissioner’s views

The Commissioner has issued a draft ruling on the meaning of the expression ‘‘the
._ome of the trust estate” in ITAA36 Div 6 (Draft TR 2012/D1). This draft ruling was
B March 2012 but has not been finalised. The draft ruling was treated in TR

1253‘]1?;?1)1[{] 0 as expressing the current view of the ATO. Points made in the draft ruling

include:

e the ‘‘income of the trust estate” (ie the trust’s distributable income for an income
year) is measured in respect of distinct income years (being the same years in
respect of which the trust’s net income is calculated) .

e “‘income’’ and ‘‘trust estate’’ are distinct concepts, income being the product of the
trust estate. This means that something which formed part of the trust estate at the
start of an income year cannot itself, for the purposes of ITAA36 Div 6, be treated
by the trustee as income of the trust for that year

e the ‘‘income of the trust estate”, is a reference to the income available for
distribution to beneficiaries or accumulation by the trustee, (commonly referred to
as ‘“distributable income™’

e notwithstatiding how a particular trust deed may define income, the *‘income of the
trust eswte’”’ must be represented by a met accretion to the trust estate for the

relevaut period

@ Fihe trust’s net income includes notional income amounts, those amounts cannot
\except in the circumstances noted below) be taken into account in calculating the
““income of the trust estate’’. Examples of amounts that may be included in
calculating a trust’s net income but which may not form part of the income of the
trust estate are: the amount of a franking credit; so much of a share of the net
income of one trust (the first trust) that is included under ITAA36 s 97 in the
calculation of the net tax income of another trust, but which does not represent a
distribution of income of the first trust; so much of a net capital gain that is
attributable to an increase of what would have otherwise been a relevant amount of
capital proceeds for a CGT event as a result of the market value SL_xbstitution rule;
and an amount taken (o be a dividend by TTAA36 Div 7A that is paid to the trustee
of the trust.

The draft ruling states that the effect of a clause in the trust instrument (or the valid
exercise of a power by the trustee) to equate the distributable income of the trust with its
net income is that an amount of notional income is able to satisfy any notional expenses
chargeable against trust income. However, to the extent that the total notional income
amounts for an income year exceed notional expense amounts of the trust estate for that
year, they cannot form part of the ‘‘income of the trust estate’” for ITAA36 Div 6
purposes (the trust estate’s ‘‘distributable income’”) for that year.

Present Entitlement

§6-100 Meaning of presently entitled

““Present entitlement’” is a critical concept in the trust provisions. This is because
the method of taxing trust income varies according to whether it is income to which a
beneficiary is presently entitled or income to which no beneficiary is presently entitled.
Nate that, where a franked distribution or a capital gain is streamed, the relevant concept
in relation to these amounts is now the statutory concept of specific entitlement which is
a wider concept than the concept of present entitlement; a beneficiary who or which is
presently entitled to a relevant amount will be specifically entitled, but a beneficiary may
be specifically entitled without being presently entitled. For discussion of the specific
entitlement concept, see §6-107.
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When a beneficiary has a specific entitlement to a ca
distribution, the associated tax consequences in respect of that di
beneficiary (4-860, 711-060).

Capital gains and franked distributions to which no beneficiary is specificaf]
entitled are attributed proportionally to beneficiaries and/or the trustee based on thejr
“adjusted Division 6 percentage™, that is, broadly, their share (expressed ag 4
percentage) of the income of the trust excluding amounts of capital gains and frankeg
distributions to which any beneficiary is specifically entitled.

To be specifically entitled, a beneficiary must receive, or reasonably be expected t,
receive, an amount equal to their ““share of the net financial benefit’’ that is referable to
the capital gain or franked distribution (see (1) above). This does not require ap
““equitable tracing’’ to the actual trust proceeds from the event that gave Tise to a capity|
gain or the receipt of a franked distribution. For example, it does not matter that the
proceeds from the sale of an asset or a franked distribution were re-invested during the

year, provided that a beneficiary receives (or can be expected to receive) an amouny
equivalent to their share of the net financial benefit.

The Commissioner’s view is that (depending on the circumstances) a beneficig
can be said to be specifically entitled to receive a share of the net financial benefit of a
capital gain even if the making of the capital gain is not established until after the end of

the income year (eg because of the settlement of a contract after the end of the income
year) (TD 2012/11).

The entitlement can be expressed as a share of the capital gain or franked
distribution. More generally, the entitlement can be expressed using a known formula

even though the result of the formula is calculated later. For example, a trustee could
resolve to distribute to a beneficiary:

® $50 referable to a franked distribution

® half of the “‘trust gain’’ realised on the sale of an asset

® the amount of franked distribution remaining after calculating directly reile sant

expenses and distributing $10 to another beneficiary

30% of a *met dividends account’’ that includes all franked and-unfranked
distributions, less directly relevant expenses charged against the account (so long as
their entitlement to net franked distributions can be determined). ox

the amount of (tax) capital gain included in the calculation of the trust’s net tax
income remaining after the application of the CGT discount concession. (In such a
case the beneficiary would generally be specifically entitled to only half of the gain,

and that entitlement is taken to be made up equally of the taxable and discount parts
of the gain.)

A beneficiary under a deceased estate who was entitled to a remainder interest was
specifically entitled to a capital gain that arose to the trustee of the deceased estate from
the happening of CGT event E5 (beneficiary becoming absolutely entitled to a trust asset)
on the death of the life tenant (ID 2013/33).

“Net financial benefit’”

A “‘net financial benefit” is the ‘‘financial benefit’”” or actual proceeds of the trust

(irrespective of how they are characterised) reduced by (trust) losses or expenses (subject
to certain conditions).

““Financial benefit’’ is defined to mean anything of economic value (including
property and services) (ITAA97 s 974-160). Tt includes a receipt of cash or property, an
increase in the value of units in a unit trust, the forgiveness of a debt obligation of the
trust or any other accretion of value to the trust. When determining a beneficiary’s
fraction of the net financial benefit referable to a “‘capital gain’’, the (gross) financial
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ferable to the gain is reduced by trust losses or expenses only to the extent that

benefit ¢ ere applied in the same way. When determining a ,beneﬁciary s
23 Fapltg% igzsflit“%mancgjl benefit referable to a ““franked distribution’’, the (gross)
gactljggl benefit is reduced by directly relevant expenses only.

na

Other points
gome other points to note are:

o beneficiary can be specifically entitled to the part of a capital gain that arises
Eecause of the market value substitution rules

i istributi ill normally equal the

| benefit referable to a franked distribution wi
Pio™ rz:tg?iggl?ranked distribution after being reduced by directly relevant expefnslfl:s
i(ienéoany annual borrowing expenses (such as interest) incurred in respect of the

underlying shares)

i ital gain will generally be the trust
+ financial benefit referable to a capita :
G gizclflzzds from the transaction or circumstances tll‘nat gave r1fe Tt]? t]::la;](gz figg;
i i i the relevant asset. This -
d by any costs incurred in relation to _ i
;:gEEZd bzz otger trust losses of a capital nature (to the extent consistent with the
application-af capital losses for tax purposes)

i in i ted under the trust deed as being
st be taken where a capital gain is trea ' _ )
3 CE;’E:I 1’n<: ipital and partly income as could be the case where a discount capital gain
Ii)“ tn}ated as capital to the extent that it is reduced by the CGT discount concession
bbLt 15 otherwise treated as income

it i i m tax amounts to beneficiaries where there is no referable
I :'feltsgg;rﬁ:?i?ﬁilé%:?:&aiﬂg in the trust — such as when the gross benefit has

been reduced to zero by losses or directly relevant expenses. However, if lthn? ‘tcrﬁls;t;e’:

deals with all of the franked distributions received by the trustfas nia( Sclln(% et P I8

(or as part of a broader class), the provisions apply to the total fra de s

as if they were a single franked distribution (ITAA97 s 207-59), an

® it is not possible to make a beneficiary specifically entitlgd to franking credits, or to
separately stream franked distributions and franking credits.

i i 10/11 income year did not
te that the changes that apply from and including the 20 ne
alter lt\ll:; f‘u]es that allov% franking credits to flow proportionally to ben_eﬁclarleil thfart hle(w::a1
a share of a trust’s (positive) income for an income year notwithstanding that the franke
distributions of the trust were entirely offset by expenses.

When and How Beneficiary is Taxed

6-110 Beneficiary presently entitled and not under legal disability

A beneficiary who is presently entitled to a share of the income of a trust (76-085)
and is not under a legal disability is assessable on (s 97(1)):

® that share of the net income for tax purposes (6-080) that is atiributable toda period
when the beneficiary was a resident, whatever the source of the income, an

® that share of the net income for tax purposes that is attributable to a period whle_n the
beneficiary was not a resident and that is also attributable to sources in Australia.

The reference to a beneficiary being presently entitled to a “‘share’” of the 11;1(:(;111; (;ef
a trust is a reference to a proportion, fraction or percentage and the reference to t Fths a .
of the net income is a reference to that same fraction, proportion or percentage 0 g S'“eé
income (Bamjford). This is called the *“proportionate’” approach to the opgranton 0 : ‘:;/Ch
and its implications are considered in TD 2012:’22. Just hqw the proportionate atpphOWS
operates depends on the wording of the distribution resolution. The determination s !
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by example, the effect of distribution resolutions based on fixed amounts, fixed amoupg

“‘and the balance” and distributions by proportions. The consequences of [atg
amendments to the net income of a trust for tax purposes are also explained.

Note that in the ATO decision impact statement on Lewski, where it was held thaty
““variation of income”’ resolution meant that the beneficiary had a “‘contingent”’ presen
entitlement (and so was not assessable), it is stated that the ATO is considering the
changes that may need to be made to TD 2012/22 (and in particular to examples 6 and 7 ‘
The decision impact statement states that outcomes may vary depending on whethe
income entitlements are expressed as a percentage share or a specific amount and alsg
whether a variation resolution seeks to deal with both decreases and increases by the
Commissioner. It should be kept in mind that the examples in TD 2012/22 are part of the
ruling and would be binding on the Commissioner until such time as he may vary them,

The impact statement also indicates that where a resolution is a valid exercise of g
trustee’s power to deal with income under the deed but operates to create an entitlement
for trust purposes that is not vested and indefeasible as at year-end, there will be no scope

for a default beneficiary clause to operate. The result would seem to be an assessment of
the trustee usually under s 99A.

Where a trust has a net capital gain or a franked distribution, the provisions noted gf
96-077 apply.

In the case of a deceased estate, the ATO accepts an apportionment of net income

between the executor and the beneficiaries in the income year in which the estate is fully
administered (TT 2622: §6-190).

The beneficiary’s share of the net income is aggregated with other assessable
mcome of the beneficiary subject to Australian tax and, after taking into account |
deductions, the total taxable income is taxed at the rate applicable to the beneficiary,

Where franked distributions are received by the trust, the beneficiary may be entitled .- 2
franking rebate (14-860).

Generally, the exempt income of a beneficiary includes the beneficiary’s indi idual
interest in the exempt income of a trust. However, exempt income of the %rust is nof
included in the beneficiary’s exempt income to the extent that it is taken im9 account in
calculating the net income of the trust (s 97(1)(b): 76-080). The High Cowit has held that
exempt income is only ‘‘taken into account’ in determining the nei 1acome of a trust
estate when the trust has a loss that, in effect, absorbs the exempt incomne. If the trust has
incurred a loss in a prior year, this must first be offset against any nét exempt income of
the trust; as a consequence, the beneficiary’s interest in the ex=mpt income is reduced
(116-895). The separation of annuity income into exempt income and assessable income
under s 27H (§14-510) does not involve “taking exempt income into account’’ in
calculating net income (ANZ Savings Bank).

The non-assessable non-exempt income of a beneficiary (910-890) includes the
beneficiary’s individual interest in the non-assessable non-exempt income of a trust.

The Commissioner takes the view that the assessable income of an investor under s
97 should include the amount of any commission paid by the investment fund to an
intermediary (eg an investment adviser, accountant or solicitor) in relation to the capital
of the investor where the intermediary is under an obligation to pass on the amount to the
investor. The amount to be included in assessable income is reduced by deductions, such

as fees charged by the intermediary for collection and administration of the commission
(TR 93/36).

A distribution by the trustee of a unit trust (eg a cash management, equity, mortgage
or property trust) is assessable to the unitholder in the income year in which the
unitholder is presently entitled to a share of the income of the unit trust, rather than in the
year in which the distribution is received by the unitholder. Unless the trust deed provides

f6-110
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i i i i ' it trust at the end of the
i tholder is entitled to a share of the income of a unit
Oth?rglfr? ,\2132;1 the income is derived (TD 94/72). This does not, however, apply to
erio

corporate unit trusts (6-280).

i i i iary i be presently entitled by
ome to which a resident beneficiary is deemed to .

J Trufsts lr91§A(2) (16-100) is normally assessed to the trustee u_nder s 98, even if ‘gie
vu‘tu?_ Qa is not under a legal disability. The beneficiary continues to be assessable
beﬂeerlzlgr’/ywhere the beneficiary is a company or a beneficiary in the capacity of trustee
un

of another trust.

i ompany beneficiary is presently entitled to income of a trust but

\ZE;:: gnfirtgrarini is%otypaid, a logl made by the trustee to a shareholder l;n“ :lﬁe
b beneficiary (or to an associate of a shareholder) is treated as a loan by the
e to the shareholder (or associate) and potentially subject to the deemed dividends
L:(mq?a'ﬂys of ITAA36 Div 7A (4-110). The Div 7A implications of an unpaid present
e t have, however, diminished because the Commissioner now takes the view
Bnntle'?lene a cjompa.ny is an unpaid presently entitled beneficiary there will be
b te;ces in which the company will be taken to have made a loan to the trust for the
iy f ITAA36 Div 7A because there will be an in-substance loan by the company
purposz_su; or a-loan to the trust by the provision of financial accommodation (f4-200).
e ctical e}Fect of a loan by the company to the trust would be to extinguish the
oo pl:caev*;fle mént and the Div 7A trust rules would not apply. However, the loan that

g;_ess;nﬁmn the company to the trust would potentially fall within the Div 7A company

Joan ~ales (4-210).
» [FTR §50-580, 50-600]

96-120 Beneficiary presently entitled but under legal disability

iary 1 i rtion) of the income of a
a beneficiary is presently entitled to a share (propo
trust ‘(:?6]-86;5) but is unlc?ér a legal disability, the trustee is liable to pay tax on that share
(proportion) of the net income (f76-080) (s 98). Minors, bankrupts and insane pehrsons are
under a legal disability because they cannot give a discharge for money paid to them.

eneficiary is a resident for the whole of the income year, the trustee is
asseslsfa;?:e cl)jn the \;{’1};16 of the beneficiary’s share of tlhe net mcq(rine, }fnCl?}:?m\%hgfé
income attributable to foreign sources. If the beneficiary is a non-resi etPth or t?n IR
ora part of the year, the trustee is assessable on the beneficiary’s share (;J the neiOd Whe];
but excluding so much of it as is attributable both to foreign sources and to a tL:»er od when
the beneficiary was a non-resident. The ATO will accept an a_pportmnﬂ:u:nzl 0 ?e; i
between executors and beneficiaries in the income year in which a deceased estate 1s fully
administered (IT 2622: 96-190).

The beneficiary is also assessable on their share of the net income of the trust if ]t::t
person is a beneficiary in more than one trust or has income from othFr .SO;IC.ZS (<1:g_ sta 53;
or wages, rent, interest or dividends). In such a case, the beneficiary’s individual intere '
in the net income of the trust is aggregated with their other income. However, todpgevgl
double taxation, the beneficiary is entitled to a credit against t?altotal tax asEesset for m:
tax paid or payable by the trustee in relation to the b‘eneﬁmary s interest én U ?_ ne 1nc§ven
(s 100). The credit cannot exceed the tax otherwise payable by the %312 1c1ag, e
though the trustee assessment may have been for a greater amount. Where ble
derives franked dividend income, the tax payable by the trustee that is allow(;i be aiha
credit to the beneficiary is the gross tax payable by the trustee reduced by the
beneficiary’s share of the trust’s imputation rebate (TD 93/186).

P> Example

Melinda, who is 17, is absolutely entitled to a one-third share of_the incomc ($5_4,000)b0f ﬂ;_c il:eetiz}
Trust, although she cannot actually receive it until she is 18. S_he is also a d1§cret1onary gni\fl'rﬁa’s
the Morris Trust. In the relevant year, the trustee of the Morris Trust pays $4,000 towards Mehin

96-120
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umversity fees. In addition, she earns $1,800 from a holiday job. She is assessable on $23,800 (518,000
+ 54,000 + $1,800), but the tax otherwise payable is reduced by the aggregate of the tax paid by he
trustees of the two trusts on her share of the net income of each trust.

Where the beneficiary is under 18 years of age and is a ““prescribed person”’, specia|
rates of tax apply to certain types of trust income to which the beneficiary is presently
entitled (§2-160 and following). A beneficiary who is presently entitled to income of 3
trust in the capacity of the trustee of another trust is treated as not being under a legg
disability in respect of their present entitlement to that share (s 95B).

Where the only source of income of a beneficiary under a legal disability ig a

distribution from one trust, the beneficiary is not required to lodge a tax return (TD
92/159).

A trustee carrying on a primary production business may make farm management
deposits (FMDs) on behalf of a presently entitled beneficiary who is under a legal
disability (18-290). In such a case, the beneficiary is assessable under s 97 on their share
of the trust income, regardless of whether the beneficiary is under a legal disability (g
97A). This means that the deduction for the deposit will be allowed in the beneficiary’s
assessment, instead of being reflected in the trustee’s assessment.

The same result applies where an FMD is lodged on behalf of a beneficiary who is

not under a legal disability and is deemed to be presently entitled because of their vested
and indefeasible interest (§6-100).

[FTR 50-600]
96-130 Distributions of trust income

Trust income that has been previously assessed to the trustee or the beneficiary is
not assessable when received by the beneficiary. On the other hand, receipts of
previously untaxed trust income may be assessable to the beneficiary. This is the cage
where an amount is paid to, or applied for the benefit of, a beneficiary who is a resident 2
any time during the income year and the amount represents trust income of a class th*t .
taxable in Australia but which has not previously been subject to tax in the hands of e
beneficiary or trustee (s 99B; Howard (Full Federal Court); ID 201 1/93).

Where, for example, an amount is paid to an Australian resident benefitizry out of
foreign source income that has been accumulated in a non-resident trus: {which would,
therefore, not have been assessable to the trustee: 96-230), such an amount is assessable
to the beneficiary in the year of receipt if the beneficiary is a resident ¢ any time during
the year (there is no requirement that the beneficiary be resideni ¢ the time of the
distribution) and Pt I11 Div 6AAA (§6-075) does not apply.

The beneficiary could also be assessable where an amount representing foreign
source income is paid and the beneficiary, although presently entitled, is not a resident at

the time the income is derived by the trust, but is a resident at some time during the year
in which the amount is paid.

The amount to be included in the assessable income of the beneficiary under s 99B
is the amount paid to, or applied for the benefit of, the beneficiary other than:

® amounts that would not be assessable if derived by a resident taxpayer

® amounts liable to tax in the hands of the beneficiary or the trustee, even if the
amount would not actually bear tax in the hands of the beneficiary or trustee (g
because the income is below a minimum amount)

® corpus of the trust — but not to the extent that it is attributable to an amount

derived by the trust that would be subject to tax if it were derived by a resident
taxpayer, or

® amounts assessed under Div 6AAA (16-075) — such amounts are classified as non-
assessable non-exempt (110-893).

16-130
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inati ied for the benefit of a
determination of whether an amount has been applied : :
g};]izry for the purposes of s 99B is governed by s 99C. Section 99C is expressed in
e ely broad terms and has the potential to expand the scope of s 99B considerably. It
ieKgﬁfﬁ:rst()od, however, that the Commissioner does not administer s 99C in accordance
i:jth its wide literal terms.

Interest on non-resident trust distributions

esident beneficiary’s assessable income includes a distribution by a non-
'devﬁjissetl (r)f income of pre\?ous years that is not asse_:s_sable under Pt III Div 6 or
. A (]6-075), the beneficiary may be liable to pay additional tax in the nature of an
é?é:est charge in respect of that distribution (s 102A_AM; Taxation (Interest on Nonj
. dent Trust Distributions) Act 1990: 121-350). The interest charge does rot apply to:
J‘wd'strﬂ:)u‘dons from the estate of a deceased person made within three years after the
Eja)te 1of death; or (b) amounts attributable to the income or profits of a public unit trust
ﬂ?at is not a controlled foreign trust.

Income for trust purposes exceeds income for tax purposes

Where the income of a trust calculated for trust purposes exceeds the net income of

the trust calculated for tax purposes, eg where receipts tre_ated as income for trucslt

urposes are treated as capital for tax purposes, the excess is not, in _practlce,‘ taxed,

sespite the pelential application of s 99B. For example, if two beneficiaries are pu_asentiy

entitled to “0%0 of trust income of $20,000, but the net income for tax purposes is only
§12,000, each beneficiary will be assessed on $6,000 and not $10,000.

Tuace have been situations where the beneficiary of a unit trust is a financial
i*siaadon and holds the units as part of a financing arrangement under which the
;uadtution has effectively provided money for use by a third party. The third part‘)i/ may
nave guaranteed a particular rate of return to the institution if trust distributions do .n(tJt
meet an agreed rate. Because of deductions available to the trust, or because trust recelph 8
are claimed to be capital, the income of the trust available _for .dlstnbuhon to the
institution exceeds the trust’s income for tax purposes. Any distribution of the excess 1?
income in the hands of the institution because it arises from the commercial activities o
the institution (IT 2512).

[ETR §51-120ff]

16-140 Distributions out of corpus to income beneficiary

Payments made out of corpus to an annuitant or other beneficiary entitled to income,
either to make up a deficiency of income or in advance on account of income, are
assessable income in the hands of the recipient. For example, the fact that an annuity is
paid out of capital does not affect its character as income in the hands of the annuitant.

[FTR 750-670]

96-150 Distributions to non-resident beneficiary — refund of tax

Where a trust derives foreign income to which no beneﬁcigry is presently entitled,
the trustee is assessable on that income only if the trust is a resident trust (§6-230). The
distribution of such income to a beneficiary may entitle the beneficiary to a refund of the
tax paid by the trustee if the income is attributable to a period when the beneficiary was
not a resident of Australia (s 99D).

An application for a refund of tax must be made to the Comm.issiouer in writing, by
or on behalf of the beneficiary, within 60 days after the date on Whlch the payment o_f the
trust income is made to the beneficiary or within such further period as the Commissioner
allows. For a refund to be payable, the beneficiary must satisfy the Commissioner that the
payment:

® s attributable to a period when the beneficiary was not a resident and to income
from sources out of Australia

96-150
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® was taken into account in calculating the net income of the trust, and

® is not income that is deemed not to have been paid to, or applied for the benefit of
the beneficiary or to be income to which the ben

virtue of s 100A (this deals with trust stripping schemes: §6-270).

The Commissioner may, however, refuse to refund the tax if he considers
whole or a part of the amount was paid to the benefici
or for purposes that included the purpose, of en
to a refund of tax under s 99D in relation to that

that fhe
ary by the trustee for the PUrpose,

amount.

[FTR Y51-150]
f6-170 Rates of tax payable by beneficiaries

Trust income assessable to a beneficiary is generally aggregated with thy
beneficiary’s other assessable income and is taxable at whatever rate of tax is applicable
to the beneficiary, ie:

® if the beneficiary is a company, at the appropriate company rate (§42-025), or

® if the beneficiary is an individual, at the appropriate individual rates (Y142-000,
942-015).

Capital gains derived b
(f11-033 — q11-038).

Distributions by trusts to a superannuation fund, other than where the fund has a
fixed entitlement to the income, have been taxed at 47%. In the case of fixed entitlements
to the income that are acquired under non-arm’s length arrangements, any distribution tg
a superannuation fund in excess of an arm’s
(Y13-170). Distributions
entitlement to the incom
taxed at 15%.

Yy a trust may be reduced by 50% in certain circumstances

by trusts to a complying superannuation fund that has a fixe
e and where the distribution is an arm’s length arrangement ore

Special rates of tax apply to certain trust income of minor beneficiaries (12-150).

When and How Trustee is Taxed

76-180 Deceased’s income received after death

~ The trustee of the estate of a deceased taxpayer is assessed on amounts received
after the death of the deceased that would have been assessable to the deceased had they
been received during the deceased’s lifetime — such amounts are deemed to be income
to which no beneficiary is presently entitled (s 101A).

This applies to receipts by the trustee for rents or interest, etc, accrued at the date of
death but only received after death (which would be corpus under trust law). It also
applies to fees received after the death of a professional sole practitioner or partner whose
returns were filed on a cash basis. Following the High Court’s decision in Single’s case,
it seems that it affects not only fees subsequently received for completed work for which

an account was rendered, but also subsequent receipts for work incomplete at the date of
death,

Receipts of this kind are aggregated in the trustee’s hands with other amounts of
income to which no beneficiary is presently entitled and are assessed under s 99A, or
under s 99 if the Commissioner is of the opinion that it would be unreasonable for s 99A.
to apply (16-230). For the applicable rates of tax, see 942-030. Note that an assessment of

the trustee under s 99 for the income year of death and the next two years is at the
ordinary individual rates of tax.

16-170

eficiary is not presently entitled, ]35;

abling the beneficiary to become entitleq

length amount are also taxed at 47% &

)
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T

ts for unused annual
i les in s 101A do not apply to lump sum paymen
P dee_m;n 1%:;1"8 that, had they been teceived by the deceased, Woulctl hf.r_\lf]ei Eeﬁg
g longblS:r(‘il_F 248). An E,TP received by the trustee is treated as income to whic
%ff;:;iiary is presently entitled.

rm m i i id to a trustee of a deceased estate
ement deposit (f18-290) that is repaic

o f theaél:fth of the geposit owner is treated as income of the deceased owner (s

pecause O

g 44-170
ist of the tax consequences of death, see f[44-170.
For a checklist of the PR

76-190 Period of administration of deceased estate

i al
ini i : te has reached the stage where, in gener
i dministration of a deceased estate h ‘ : e
Uﬁﬁé t?:s?due can be ascertained with certainty, there is no trust income legally
:fr;ill?ble for distribution to the beneficiaries (6-100).

i i ini ion, the trust income is taxed to the
i etiod of incomplete administration, th ' : -
Dur?plglcg};gelio which no beneficiary is presently entitled. That l'nfoc?le 15 ;girszgsased
wsgeetﬁ:rl incoraie. (if any) to which no beneficiary 1s presently entitled an
with O g

under s 99.

ver, if during an intermediate stage of administration of a deceased es_tcallt?(,) pt?lr;
fth];k;we% inc;ome of the estate that is not requ(ilred tt(}; paby ielt)&t e;i}:]céyvsa rza; ey
¢ ; iari ill be assessed on the basis the
-~Gcjaries, those beneficiaries will : _ -
Ezi?fégi?ouifhe income actually paid to them or paid on their behalf (IT 2622)

In the income year in which the estate is fully administered, ﬂIle Agé) g:ililvggcgs;ig

;onment of net income between executors and beneficiaries. Inco e e Ui
3]1)5 D;EEEBH from the beginning of the income year t(z1 .the:[1 day ﬂ;fl (?onsiirﬁ[sted e

ete i s, and income derived in the perl _
L ;st}alise:zerdi; Oagsl:s:zgc‘:éﬂt)}rlz,beneﬁciaries presently entitled to the mﬁomq ‘(i(;; (t:{é
balancetoe if thz benéﬁciary is under a legal disability) (IT 2622). There must be e:1of ce
thfet;mzr?come derived during these periods and apportionment of the rft_m;s;ne gtk
?rusteestate in this manner must be requested by the taxpayer; tchongﬁzré; e(ﬁerived vy
or administrator and the beneficiaries). An _apportmmnent of the i ; i ey
g for the whole income year concerned into the two periods merely on e
i OFt §] Of course, if an executor or administrator does 1p_fact pay part 0 s
ine accepf Z:hee;estate toa bveneﬁciary before the estate is fully administered (1}(]: dl;l'rnilsgthat
;'l:rc;?g]? t:t)le periods mentioned above), the beneficiary would be assessed on the bas
he or she was presently entitled to that income.

[FTR §50-615]

6-200 Net income for tax purposes exceeds actual trust income

i i trust
The actual net trust income legally (ie according to the terms gf Eges:st:ﬁ; (gl ! :m
law) available for distribution among the income beneficiaries r;ll_aym ; poekoniad e
income of the trust computed for tax purposes. Situations where this may

® the incomplete administration of a deceased estate (]6-190)

i i in;
® where items that are assessable income of the trust are corpus (ie capital) according
to trust law or the terms of the particular trust mmstrument, or

i 1 ant
® where items that are to be met from income according to trust dlazv ég btll;e gz}:e:fo !
trust instrument are non-deductible for tax purposes, or are h_elu e i to 2
lesser extent, eg when depreciation may be calculated at a higher
purposes than for tax purposes.

€6-200
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Regulatory Regime — Superannuation Entities

f13-800 Regulation of superannuation entities

The SIS legislati :
2001 (FSCOD?)ISl?EOHb together. with the Financial Sector (Collectio
eaiSlation sovers e Corporations Act 200/ and TAA constitutn of Datg) 4,
PSTs. COmI%liancemg‘tﬁhe prudential supervision of superan}luatiOn fue dthe Pn'ncipa}
et dsiey orde?”forth;nsgﬁ t;m;io ogherl_rfegulatory Acts, insofar as Iils Z}Pﬁg:& ‘
i ualify as . e, i
complying ADF or PST for tax purposes (1113-1}1006?111&3-3011811)1]1)1(13]1-%431)11)6'[3“11“%0“ f““z

The generi o o
et r%t : fﬁ;(t-‘ Iflearmb regulatory provision™ is used to refer to th
Where a contraventi y be applicable to an entity under the above Act Se Prudentig)
SISA it sddifion toit%i ;gg:;f;dr?nousff?nns of penalties may be im;cgselg ﬁnZSSA_).
: al loss of t ity - er th
concessional tax treatment under the tax L;\i:“tlt)f s complying status and entitlemermﬂ;:

rofessional service I ider e such as d

P. 1 P oviders to su i iti auditor

1 : P rannuation entities (s i S and

actuar eiSi) ale( also subu:ct to th.B SIS prudential regime with ICSp(ECt to certain ld"tjes 0

the entities cg p[OVIdll’lg audit report to trustees). Supel'annuation ﬁlnd audi :
uditors and

actuaries are generally requi i V n
l qu1red to report contraventions of a regulatory pro 1s5i0 to th
0 the

The prudenti isi .
F I'l.IlJICS fOI‘aId?fl:}I;f;::tSl?n regime for superannuation entities is compl i
superannuation professional ypes of superannuation entities. Trustees o
Wolters Kluwer pro ductsna 8 1ﬁﬂslmlﬁsﬂ)la for compliance management may l'e’fEmd s
such as the 2017/18 A ' €T to other
or Su, nuati : ustralian Muaster }
perannuation Law & Practice for more comprehensive gg\f;’r E;S;Pemnnuanon Guide

The rules dealing wi ;
g with the preservat
under the SI : . ion and payment of -
superamfuatignrﬁlg;lo;% 15;?1?3 lc%‘ﬂ'mml_1;)1“Lédentj al requirements cgtflepg;a;:gg t:)(;lérljgneﬁt;
: . s y outlined below. . > on o
EontHbitions b Smeanitivn Fndsares Ogrisl‘;}clieatm};f; g;zlmg with acceptance of

Preservation, portability and payment of benefits

Under the SISR, a member’s benefits i
] ,an efits in a superannuation ‘egan
geneﬁt& TEieSnecf;z, Orlistr:_cted n0n~preser_ved benefits and unrgélsrl'ldctzfie :Zla‘\lfgﬂhsedas
benefit rules. This %s n(S)? tll?n of Bensits y. f_'olr the SISR preservation 2 H*L f;preser%d
e i i WIS HUL ¢ same as the division of superannuation l*;:ﬁé ';tspi ){mFm 3
g ponents under ITAA97 for taxation 8 . disencadi
, - purpoces, as discussed in

A member’s preserved benefits and i

seoe : : nd restricted non-pr

- mss{clcci, lif ]_Lhz ;:tz?;lb(f; satrsﬁfs a coqdlmon of release in Splgﬁfrsﬁldlb?;ifgst?an 0111%1_:8
i plresewaﬁmls;:s. e conditions cover a range of situatioris sujch 51501"?:t'Cas 'g
R s B _gi (hsee below), attaining age 65, death, permanent or t ool
e temp(;rary resmemscga arldshrp or compassionate grounds, ATO release zmﬂf:ﬂrflf)’.
e bepartmg Australia (SISR Sch 1). Not all condition 1Lcl (lmty,
s s nigopn ;n ers. Penalties may be imposed if a person promot 4 rfilﬁﬂse
ol (SlgAss}Jggll‘;nzlé?tlgn benefits whiph does not comply \:ist}?r;}:e esgﬁ;l
early release of superannuation’; belc:[\:v)penaky Frovion) e el Review: o

Benefit payments whi

' ich do not compl i

concessio iply with the preservati L

i nal tax treatment as superannuation benefits bllft a on rules do not receive
rginal tax rates (Y14-300). re taxed as ordinary income at

Under the SISR, the :
SLak, payment (cashing) of )
reneral 2 g) of a member’s b .
%ISR%&{ bly) Sa;;sfylng a condition of release and cashing resm'cet?:lfl Ef caann = volunta{;v
beneits vt arecomfé”lso”y (when the member dies as explained bely . Sli/tl outm
paid as a lump sum (but not as income streams) ma;)/“gé m:cli]; ii'ir

913-800
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fic provided the SISR investment provisions and the fund’s trust deed are satisfied
5pe 6'01(2), definition of “‘lump sum’”). A superannuation benefit payable with a cheque
( rolmissory note is “‘cashed’’ for the SISR purposes at the time the cheque or note is
P gived by the member or beneficiary if, at that time, money is payable immediately and
re; 1able for payment, the fund trustee takes all reasonable steps to ensure that the money
is‘paid promptly, the money is paid, and the QISR rules are met (SMSFD 2011/ 1).

a member’s benefits govern the manner, time and
d, and they require fund trustees to have regard to
that may arise in a particular case, such as
der the family law (SISR reg 6.17A;

The SISR rules for payment of
ent to which 2 benefit must be pai
Jeath benefit nominations and any other duty
g‘.ving or seeking information or restrictions un
{17AA; 6.17B; 6.17C).
m 10 May 2006, a member’s benefits in 2
over for immediate cashing, as
)). This rule effectively allows
the fund until their death.

Under the compulsory cashing rule fro
ated superannuation fund must be cashed, or rolled
soon S practicable after the member dies (reg 6.21(1), 3
fund members to keep their superannuation entitlements in

A fund member’s benefits may be cashed as a lump sum, or as one or more income
on income stream that is in the retirement

stream benefits cackl of which is a superannuati

phase (subject ta-7ef 6.21(2A) and (2B) which impose additional conditions for payment
of a death benetit as an income stream, see below) (reg 6.21(2)).

pay a death benefit as a

From -V July 2007, a superannuation provider is allowed to
nnuity only,

gnprLaiu wation income stream (rather than a lump sum), or to purchase an a
irve entitled recipient (beneficiary):

e isa dependant of the member, and
e in the case of a child of the member:

_ is less than 18 years of age

— being 18 or more years of age, is either financially dependent on the member
and less than 25 years of age, or has a disability of the kind described in s 8(1)

of the Disability Services Act 1986 (reg 6.21(2A)).

nefits are being paid to a child of the deceased member as a

In addition, if death be
the benefits must be cashed as a lump sum on

pension (or annuity) under reg 6.21(2A),
the earlier of’

ommuted, or the term of the pension expires

(a) the day on which the pension 18 ©
annuity or pension), and

(unless the benefit is rolled over to commence a new

(b) the day on which the child attains 25 years of age, unless the child has a disability
of the kind described in s 8(1) of the Disability Services Act on the day that would

otherwise be applicable under item (a) or (b) (reg 6.21(2B)).

The SIS and RSA Regulations also prescribe rules for the portability of
superannuation allowing members of certain superannuation funds to move their benefits
between funds using the appropriate approved form (NAT 71223: for roll-overs to a non-
SMSF; NAT 74662: for roll-overs to an SMSF). Certain fund members may
electronically request the consolidation of their superannuation benefits through the ATO
electronic portability scheme, or through myTax and myGov (SISA s 34A; SISR reg
6.33; 6.33A; Pt 6A; RSAA s 138A; RSAR reg 435C to 4.35P, Pt 4AA).

q13-800
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Preservation age

A . ; :
person's preservation age is based on the person’s date of birth, as below

For a person born. .. Preservation age
Before 1 July 1960 55 )
1 July 1960 — 30 June 1961 56

1 July 1961 — 30 June 1962 57

1 July 1962 — 30 June 1963 58

1 July 1963 - 30 June 1964 59

After 30 June 1964 60

SMSF auditor registration regime

A 1] W i i 4 4
na ural perSOn_ hD 18 an Austrahan resident ma appI to the AuSt[' l
allan

Securities and Investments Commissi i
auditor (STSA s Lyn mmission (ASIC) to be registered as an approved SMSF

The ASIC i ' i
P SMSF I;ugei-tsgrc;nsg}lse for setting competency standards and registrati
e au/Detaj]( szA s 128Q; also Class Order CO 12/1687 availeig? e
Ll e e S .012L(_)2497)._ASIC may take enforcement action i
il b mply with their ongoing obligations (4ddiga v ASIC: non b
ey atleglstratlon_)._ An auditor’s ongoing obligations incfude -remd:am
profEssipnal o Vga r;glx:ss,fsubrmttmg annual statements to ASIC and notifyin ‘A?]Sit(:jnn
it Vo s e et ST s i e
. , @ivi i i :
(Superannuation Auditor Registration Impgos.i;ilciftzt;m Z%t;;nac:l:im?ef,igilai:ggfl L ﬁg%c
85 C

guidelines in Regulatory Guide R ; ] '
Bodaarion ry e RG 243 Registration of self managed superannuation

Th ;
crmpowersd to monor cumplimes win Eamor of SMSFs under the SISA, il
5 } W1 . 3
compliant auditors to ASIC for enforcemelfte ;c:‘iia:; standards by auditors and refer acu.

Administeati . :
ministrative penalties may be imposed for certain contraventions

In addition to the i i
Yt ! general penalties re i : i
infringement notices for a broad range of breacl'le;gslrélt53 Eh? SP}IS{/}: (1135;: ZZI;IDOW?:L‘-U S

”16 A]() 15 el’ﬂp()WEIed tO glve Iectlflcatl()ll dll’CCtI()IlS alld Cdulalion dlIeCthIlS fo

trustees of SMSFs and impose ini i i
SRt (ST 20})) , administrative penalties for certain contraventions of the

Taxpayer Alerts on certain superannuation fund operations
T : .
he ATO has raised various tax and regulatory concerns in the following alerts:
: . 2
TA 2008/3 — Uncommercial use of certain trusts (13-150, 913-170)

® TA 2008/4 — SMSFs deriving i ;
413-170) riving income from certain uncommercial trusts (§13-150,

® TA?2 - i i

o 008/5 — Certain borrowings by SMSFs (instalment borrowing arrangements)

: 2008/12 — Non-cash contributions to superannuation funds (f13-775, §13-780)
TA 2009/1 — Superannuation illegal early release arrangements

® TA 2009/8 — Exploitation of i i
T P of 1999 superannuation transitional provisions for in-

® TA 2009/10 — Non-commerci i i
(romicsaty notes) ercial use of negotiable struments involving SMSFs

913-800
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o TA 2009/16 — Circumvention of in

e — Superannuation Entities 809

~house asset rules using related party

agreements

o TA 2009/17 — Life insurance bonds issued by tax haven entities (13-150,
113-160)

e TA 2009/19 — Uncommercial offshore superannuation trusts (§14-420)

o TA 2010/3 — Non-market value acquisition of shares or share options by an SMSF
(13-775)

e TA 2010/5 — Using an unrelated trust to circumvent superannuation lending
restrictions

e TA 201172 — Certain labou

split income (and possible avoidance of SG obligations) (§39-022)

e TA 2012/7 — SMSF borrowing arrangements to acquire property which

superannuatior 1aws

e TA 2015/1.-— Dividend str
company. shares to an SMSF (f13-160)

e A 2016/6 — Diverting personal services income to SMSFs.

Ower ATO guidelines

The ATO has also released a range of La
Compliance Guidelines on various aspects o
superannuation balance regime (14-320).

Superannuation data and payment standards

Trustees of superannuation entities and employ
data and payment standards made under

¢ hire arrangements utilising a discretionary trust to

contravene

ipping arrangements involving the transfer of private

w Companion Guidelines and Practical
f the transfer balance cap and total

ers are required to comply with the
SISA Pt 3B (SuperStream

superannuation ; :
ible for administration of Pt 3B and may 1mpose

standard). The Commissioner is responsi
penalties non-compliance of the standard.

Briefly, the SuperStream standard requires:

when making superannuation contribution

® employers, _
payments and associated data to

employees, to provide the
a specific electronic format, and

® superannuation funds, including
accordance with standard and to w
SuperStream applies to SMSFs which do not receive any employer co

which only receive personal memb
employers. Roll-overs to YMSTFs are not required to be ma

~ The ATO’s SuperStream checklists
(including a SuperStream decision tool and FAQs) may be

ato.gov.au/super/ superstream/employers/employer—checklist
and www.ato.gov.au/super/ superstream/ employers/employer-superstreant

DoyouhavetouseSuperStream#DoyoﬁavetouseSuperStream.

er contributions and contributions from relat
de using SuperStream.

s on behalf of their
superannuation funds in

SMSFs, to receive contributions electronically in
se the standard for processing roll-overs.

ntributions, or
ed-party

for employers and superannuation funds
found at www

-—a-step-by-step-guide/?sbn).

-fags/?anchor=

413-800
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Proposed measures affecting superannuation

Proposed measures affecti

ng the regulation of superannuation are SUMMarigeg
below,

Australian Financial Complaints Authority will replace the Superannuation
Complaints Tribunal

The Treasury Laws Amendment (Putting Consumers First — Establishme
Australian Financial Complaints Authority) Bill 2017 intr
resolution framework and an enhan.
financial system.

Nt of the
oduces a new external dispute

ced internal dispute resolution framework for the

The new external dispute resolution framework will ensure that consumers hgye
casy access to a single external dispute resolution scheme, known as the Australigy

esolve disputes about products apgq

When the AFCA scheme is operational, a person who is d
notices and information provided to the Commissioner in
administration (eg under TAA Sch 1 s 133-120(2) and s 133-140
tax end benefits), s 155-90 (about review of assessments), s 3
contributions) and under s 24 of the Superannuation Contributio
Collection) Act 1997 about surchargeable contributions) ma
AFCA scheme (rather than under the RCA as is currently th

issatisfied with certain

connection with tax
(1) (about Division 293
90-5(1) (about member
ns Tax (Assessment gnd
y make a complaint under the
€ case).

All Australian financial services licensees (AFS licensees), unlicensed produgt
issuers, unlicensed secondary sellers, Australian credit licensees and credit
representatives, regulated superannuation funds (other than SMSFs), ADFs, RS/

providers, annuity providers, and life policy funds and insurers (collectively, financial
firms) will be required to be AFCA members.

Improving accountability and member outcomes in superannuation

The Treasury Laws Amendment (Improving Accountability and Metabar Outcomes
in Superannuation Measures No 1) Bill 2017 proposes a range of amendments as below:

® Sch 1: Annual MySuper outcomes assessment — amends th= SISA to strengthen
the obligation on superannuation trustees to consider the appropriateness of their

MySuper product offering annually including how that product continues to deliver
appropriate outcomes to MySuper members,

® Sch 2: Authority to offer a MySuper product — amends the SISA to give APRA an
enhanced capacity to refuse a registerable superannuation entity (RSE) licensee a
new authority to offer a MySuper product or to cancel an existing authority.

® Sch 3: Director penalties — amends the SISA to impose civil and criminal penalties
on directors of RSE licensees who fail to execute their responsibilities to act in the

best interests of members, or who use their position to further their own interests to
the detriment of members,

® Sch 4: Approval to own or control an RSE licensee — amends the SISA to
strengthen APRA’s supervision and enforcement powers when a change of
ownership or control of an RSE licensee takes place.

® Sch 5: APRA directions power — amends the SISA to strengthen APRA'S
supervision and enforcement powers to include the power to issue a direction to an
RSE licensee where APRA has prudential concerns.

913-800
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PER

sU
| i tions Act 2001 to refine
: i ings disclosure — amends the Corporafios i nctefine
# ﬁqc 5 6‘qi?£fﬁ2§t?cg§rm§;13 licensees to make publically t?aiﬁ?gi; ;ltlieolrrl ];;(;l ol
din ill have access )
i ffected, members will ha > '
hOId]rIalugjl.ua\?i[gjril:u:dseinvest member contributions on a semi-annual basis
supe

— amends the SISA to require RSE licensees to

- i i3 within nine months after the end of each income

hold an annual members’ meetings
year.

] ] ices (Collection of Data)
i — amends the Financial Services (Col
- B}ngeptgrmrlgvsi‘c:ia: dzg’(}iﬁx \:lrt?l the ability to obtain }nfoJ[L"ﬁnaIt{lgg on expenses
ACtufred by RgE and RSE licensees in managing or operating the sk
inc

i tee arrangements |
rengthening trus | -
’ 'fh Superannuation Laws Amendment (Strengthening Trustee Arrangemen )
e .
7017 proposes amendments as below:

require trustees of registrable superannuation entifies

ini f one-third
(RSE licensees) that have a board of _trgsteesdtoth?gaii rr::ém&mrgquﬁe I
: N including an independen ' e Ehe
D‘]depende}tﬂtL;ZC;m:gsr,ou]; of indgividual trustees to have at least one-third o
licensees &'

trustees that are independent.

e Sch 1 — amends the SISA to

rnance of Australian Government Superanniation

f the
ble the trustee board o
N7 1 (Governance Act) to ena e
E'ﬂemiilwligithzgilper(annuaﬁon Corporation (CSC Board) to comply wi

m .
in?i?pendence requirements set out in Sch 1.

e Sc¢h2 — amends the Gove

d that has an
The proposed trustee governance rules do not apply to SMSFs or a fun

acting trustee appointed under SISA s 134.

[ (] I) tia d (9] < he l]() aAnge! elltS to T
A. R.A W1 l I lak Iudﬂn 1 stan al’ds t pr SCI transi n arr: g il ensurc

cot lpl!anCB Wlﬂl the B.Inellded tru eIMEe bc[()]fe ﬂlB 611d Of 2020 Ihe tIaHSltIOTJ.
Stee B.l]fang T ntS
pe lOd 18 fOI’ thlee yeals star tmg on tlle day aftet the Bll] receives th.e R{)yal ASSBllt, aIld
E Wlll need to COI“I!IS‘ Wlth theSE [)[lldelltlal StalldaIdS du[lllg ﬂle tIa]ISHlOIl
RS IICCHSEGS

period (741-300). | o
APRA consultation on measures to strengthen superannuation membe

i jsting APRA-
APRA has released a consultation pla;ckage oqtygizzuigsdillril\t:crl Sactuallls(ilout cgomes el
tion licensees to be better positi i
iﬁgplatei%;rsam(l;\?ali?able at Www.apra.gov.au/Super/Pages/Strengthemng
err m

Outcomes-Consultation-Dec17.aspx).

Ihe aCkﬂge OIlthIleS TO OSEd Challges to the ptudB |tlal lia!ileW()!k de ed t()

l . belS Of legiStI'able Sllpel‘aﬂl’luation eIltl'tlieS (RSES).
ml
aSSESSI'ElEBt Of OUTCOITIGS [DI‘ me:

i islati entl
APRA’s proposals are independent of, but aligned with, 1eg151at1§::r (Iijgcg)e(;]slaglsiscggd fo);—
before fhg pgﬂiament. In considerin% the tf)'n;ﬁl ézr(gga(éf( ﬂflrf(:) Iita:;lonsultation e o
consultation, APRA will have regard to bo

i i i t.
proposals and the final form of any new legislation passed by parliamen

Review of rules for early release of superannuation : e
unced a review of the current rules governing eatr v rmmdS
of severe financial hardship and compassionate gr

i i hether, and the circumstances in
' ined in the SISR and RSAR, including whether, and t e i
ng}: a:fl cﬁiﬁiﬁéﬁ assets should be available to pay compensation or resii
victims ofpcrime (treasury.gov.au/consultation/c201 7-t246586).

The government has anno
of superannuation on grounds

13-800
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Also, the regulatory role of administering the early
sferred from the Department of Hu

Enhancing Whistleblower Protections

Amendments have been proposed to:

o ) .
the Corporations Act 2001 to consolidate and br

. _ -
emedies for corporate and irgncial e s Whistloaden the existing protections ang

eblowers

L] thtg TAA to establish a whistleblower
miormation by individuals regarding br
relating to an entity’s tax affairs, and ° e

éal‘li)tectlon regime for disclosureg
ches of the tax laws or misconduof
C

® repeal, among others, SI
eal, » SISA Pt 29
\Ehlstlebloweys which will be super?&:d]eJ
the quporahons Act (Treasury Law
Protections) Bill 2017: 941-400. ’

iv 1, which contains th i
€ protecti
dAby the proposed consolidated regﬁefm
mendment (Enhancing Whjstleblow::;

g
STl

A ROya C() 1881 !)e annuatio:; a”(l I nans ]
| 1 1scondu n h 4}
g’
[ MINISSIon 1 [() misco |l (:[ &) ])a] k 1 SUj at 1 ia

its b

retireil;::lll?) and the use by a financial services enti

e savings for any purpose that does n t
pectations or is otherwise not in the best interest ofo m

ce 3
financial i ' i
Service entity’’ includes a licensee of a

has any connection ( (as that term is defined in th

: other than an incj in the SISA) and any entity ¢
registrable superannuation entity. SMSFglglznrtlggt EOSE ection) to the RSE liCCHSﬂey(;::‘at
S. i L

Ihe :GIIHIHSSICD nla) 8 L[b[lllt tc thE gC ernment an lntEIun [ep ort n latE[ tha'u
:;e[)‘ Cl I]he] ” 1 8 a.nd Il]Lle SleII] 1t a final p f ItS 1mndarn gS and rZoon n
TEpor t o j d n X ﬂ_]nendatlo S

within 12 month i :
s (financials A
aspx) erwces.royalcom:mssmn.gov.au/Pages/To] ms-of-refe
‘Lms-ol-reference,

[AMSG Y3-000f; SLP 92-100f]

13- i
f113-825 Acceptance of contributions and benefit accruals

contributi gulated s :
utions (or grant benefit accruals in the case gfI? eggnﬁglelgtf:negngu lEial)l e
it funds) and on

related contribution matt
1 matters are set out in Pt 7
accept o P
ptance of contribution rules apply to RSA providetr];eunSéSIRthg%S;;f{lgl1 D

A ““contribution’’ in relation to a fund or

benefits that have been

en “‘rolled-over” or
the superannuati I or “‘transferred”” to th i o
also do not ap;?l;/otlz) Sﬁgf;emd(%SR i 1.03(1); 5.01(1); 7.0123 1%86 i it
member’s life or disl?abjlietf; 1S Om an insurance policy (eg for a élaim Z(i)gt'nb}l i
e sl s v Fr s B 7} 10 SIPeriMton et subc 04
outside the s - . A. Examples of

uperannuation system which will be subj erI:)t to (t)h;rgglitfﬁrbsu?ir()l:l;;?e'rs flmén

s include

funds transferred from
an overseas i
CGT exempt amount to the fund (ﬂ13?$]§8§annuamn fund (Y14-420) and payments of a

an accrual of benefit does not include

913-825
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The governing rules of a fund may prescribe requirements with regard to
contributions that are more restrictive than the SISR contribution rules. Subject to the
overning rules, a fund may accept in specie contributions provided the SISA investment
mles and, where applicable, restrictions on the acquisition of assets are also complied
with.

An exception to the acceptanc
proceeds of the sale of a business
retirement concession applies (see

below).
A fund which receives a con
sontribution rules is generally require

below)-
nes for RSE licensees on the contribution rules, covering

APRA has provided guideli
sk management associated with the processing of contributions, administration (eg
establishing, monitoring and reviewing policies and procedures regarding the acceptance,

classification and allocation of contributions), and contributions made in error in various
circumstances (Prudential Practice Guide SPG 270 — Contribution and Benefit Accrual

Standards).

Rule 1: Age of member and work test
A regulatzd superannuation fund may accept contributions only in accordance with

reg 7.04(1)- (see the table below). Where applicable, Rule 2 and reg 7.04(4) (see

“Returnng contributions made in breach of rules’” below) must also be complied with.

e of contribution rules applies for contributions of the
involving earnout rights to which the small business
““Exception: contributions related to earnout rights™

tribution in a manner that is inconsistent with
d to return the contribution to the contributor (see

Contributions that can be accepted
All contributions made in respect of the

'E‘lgmber’s age
Member is under age 65

member
Member is age 65 or more but is under age 70 (a) **mandated employer contributions’” (see
below)

(b) if the member has been gainfully employed

on at least a part-time basis during the financial

year in which the contributions are made (this is

commonly referred to as the *“work test’’: see

below):

® employer contributions (other than mandated

employer contributions)

@ member contributions

Contributions made in respect of the member
that are:

@ mandated employer contributions

@ if the member has been gainfully employed
on at least a part-time basis during the financial
year in which the contributions are made —
contributions received before the 28th day after
the end of the month in which the member turns
75 that are:
(i) employer contributions (other than mandated
employer contributions}, or
(ii) member contributions made by the member

Member is age 70 or more but is under age 75

Mandated employer contributions

Member is age 75 or more

ances, a fund may accept contributions in respect of a

d that the contribution is in respect of a period during
on, even though the contribution is actually

In any of the above circumst
member if it is reasonably satisfie
which the fund may accept the contributi
made after that period (reg 7.04(6)).
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Employer contributions and member contributions
“Employer contributions’’ are contributions by or on behalf of an employer-

of the fund, and ‘‘member contributions’’ are contributions by or on behalf of 5

other than employer contributions, eg personal contributions, spouse contributj
government co-contributions (SISR reg 1.03(1); 5.01(1)).

““Mandated employer confributions’” are:

SPOIlsor
membpe
ons apg

® superannuation guarantee (SG) contributions,

of an employer to reduce the employer’s
(139-240)

® payments of SG shortfal] components, ie ATO
of the SG charge (139-600)

ie contributions made by or on behalg
potential liability to the SG charge

payments of the shortfal] CoOmponeng

® award confributions made by or on behalf of an employer in satisfaction of the
employer’s obligations under an industrial agreement or award

® payments from the Superannuation
(SISR reg 5.01(1), (2)).

Contributions made under an effective salary sacrifice
be employer contributions. However, only those contributions to the required SG level
(9.5% in 2017/18: 1139-100), or the industrial award or agreement level (if higher than the
SG level), are mandated employer contributions. Any excess over these levels may be

accepted only if the relevant rules for non-mandated employer contributions in the aboye
are satisfied.

Work test

Holding Accounts Special Account (139-650)

arrangement are considered tq

A person is ““gainfully employed on a part-time basis®’
person was gainfully employed at least 40 hours in a p
consecutive days in that financial year (SISR reg 7.01(3)).
works 40 hours in a fortnight can make
financial year.

during a financial year if the
eriod of not more than 30

For example, a person wk,,
Superannuation contributions for the rest of the

“Gainfully employed’’ means being employed or self-emp
in any business, trade, profession, vocation, calling,
reward” is the receipt of remuneration such as wages, business incomie,, bunuses and
commissions, in return for personal exertion in these activities, It doe< not include the
passive receipt of income, eg receipt of rent or dividends (SISR reg 193¢ ).

Exception: contributions related to earnout rights

A regulated superannuation fund may accept a contribution of an amount from the
proceeds of the sale of a business to which the small business retirement concession
applies, if the sale involved an earnout right and the contribution would not have been

affected by the contribution restrictions had it been made during the financial year in
which the business was sold.

Specifically, despite reg 7.04(1), a fund ma
the extent that the amount does not exceed the m

loyed for gain ¢r teward
occupation or employmesit: ** Gain or

Yy accept, as a contribution, an amount to
ember’s CGT cap amount (f13-775) if:

(a) the amount to be accepted as a contribution could be covered under ITAA97 s

292-100 (certain CGT-related payments) in relation to a CGT event referred to in
that section

(b) the capital proceeds from the CGT event were or could have been affected by one
or more financial benefits received under a look-through earnout right (f11-675),
and

(c) reg 7.04(1) would not have p
contribution had it been made
event happened (reg 7 D4(6A)).

revented the fund from accepting the amount as a
to the fund in the financial year in which the CGT

113-825
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I i W i V fS 2 2'10 (2), ( ), ( )
c [ele\fant GI € E:Ilt 18 ﬂle one Ee-feli'ed t() m thhE: er o 9. () 4 ,7
C ' m: unt te be cove E:d undf: tha.t SubS(iCt]Oﬂ ( eg % ( )
t Cou]d cause “ie amo Vel I E “4 liA

& t,, t.’.CGT
““capl ds’’, ““CGT cap amount™,
d terms ‘‘capital proceeds™, | o
0 by fr‘ o 720?%366:ﬁg,ﬁ§}ean?1 “‘look-through earnout right’” have the same
2 ““financia

o e ITAAYT (reg 7.04(7).
: . N
e 2: Member contributions where no TEN is provide

Rule =:

i t any member
fund must not accep
~ ulated superannuation L oses) to
In addltl‘?? tﬁeiﬂ?ﬂt’; SreingN has not been quoted (for superannuation purp
gributions 1

Com e of the fund (SISR reg 7.04(2)).

the truste

p i i Sed at ] 3'1 8 .
.4 I’BSSiOIl quOted (fOI‘ Supelamluatlon pllI'pOSeS) 18 dlSCl.lS 0
€

i S
R turning contributions made in breach of rule
e

is 1 i ith Rules 1 or 2,
ibution i that is inconsistent with- .
i a contribution in a manner : el
hccail 'ﬁmdqfliﬁgévtf)srztgr)n the contribution to tl_le entity %egzrsi(r)lnt;heacépse e
E 0 ing aware of the inconsistency u , 11 58 S OAED, Th
e 30;133/5 ?Jtz‘i:ioﬁglfided to the fund Withu?5 Bhg 30-%2;}; ;;ir;_;(i d( ‘ i,tlgl T
B tion Ny d even if more than ays
ibuti st be returned eve
contribution’ 1us

pecame avrare of the inconsistency (ID 2009/29).
e

N . . g s
hare a CO“U ibu iOIl iS T furn 5 the ﬁl d 18 a] 0] Eluthorlscd ake certain actions
“‘ ! t e 2 1 S to t Tt 1

d
. nd. For example, a fun
04(4) to the extent permitied by the rules of the for gains of losses that the
w.der reg 7. ount that reflects investment outcomes Sutc itV GOMS:

. rettzim a‘frtle?t?le contribution was accepted and that 1s net of ad
fund made a:

[AMSG §3-220; SLP 92-982]

Ihe I I IlllBS m [ | AA:;() are dISC‘llSSBd 1T 33'00() atld f(lllOWlIlg.
N

Pt 25A contains specific TFN provisions for trustees

blic sector superannuation
i iti d regulated exempt pu g e
B rmntion: Bntl?lf:is)anand t%leir members (SISA s 299A-2997)

. i ! : 5 6(1)).
s;hemesd (S":g:tﬁ:inoulfgggtggx with the Commissioner of Taxation (SISA s 6(1))
ghares admi

Tn addition to the above, SISA

2 ile Number approval
has made Superannuation Industry (S]{Eervlswnzi];na;nigﬁ 3 ; which a TFN
N 1A<§Rz%17as(1:2017L01262) e Sl O b v, The 2017 approval also reflects
o dealt with and used. . he Privacy
L COltl;Ct'e%c;fea(‘)gce%’ilguﬁfriheg Rule 2015 (2015 TEN Rule) issued by the
the current Priv

Commissioner under s 17 of the Privacy Act 1988. o o
iv 2 and 3 which are administe

madte tﬁgge:d}:tez 3{? SI;&SFS (in which case the Divisions are

a

1 under s
i by the 2017 approva

ini issioner). The approvals made sl iy
admlmstere;igg)z1t;1e2(;g%1)551§99}%(2) and 299P(a) thefefore fdigst;(o)t alzipsp RXSF.

g?igfp(tl %E)rzthe appljoval made under s 299S(1)(b) which also app

quivalent to SISA Pt 25A (RSAA Pt 11).

The 2017 approval is
APRA except to the extent th;

i ovisions & P
APRth? RSAQ 139 zfni?g %EIFI?\TT;prrEial which outlines the approved manner in
as made

i d RSA
. d by RSA providers an
d, quoted, dealt with and use Retirement
hors under RSAA 5 134, 135(1), 1360, 138(2), 142() and 1 350 (
giggr;s Xéciimts Tax File Number approval No 1 of 2017 (

913-840
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13-850 Unclaimed Superannuation money -

(SUMLMA) Superannuati

1A), . ion funds, AD i

?&egbeés_ information to the ATQ aliis ggd 11:{08 /?hprOVJderS 1y oo

re:idgst 1{1 EUMLMA s 12 and 14) and uncIahB;led sue -
8"’ (defined in SUMLMA g 20AA) that they hg]%a

TO any “‘unclaimeq moneIO',s‘t

nnuation of *‘former temporapy,

Funds and RSA :

. broviders must a]

(within the meaning ; also pay to the ATQ ]

AC6OLN1S of lost mlggl bl;lrSSU%/IhLbMA § 24B) from the 2010/]] ﬁlfaic?;?mber accountg’

from $4,000 from ol D‘g/l balances below the threshold amount of $6y8ar. These e

members where the fund h:: 1r?ote ;eggmé’ Or iactive accounts of uni&eggf?a%ﬁfea]sed

months (reduced fro f Ved an amount for the memb ithi w
). m five years from 30 December 2012) (SU er within the Jag 12

The unclaimed mo s
. Ney provisions d
Prescribed stat . : S do not apply t :
ifeed. b eaand telln_tory public sector supermmuggo); Sghedeﬁnf"d beneﬁt Interests,
» 0 Pay unclaimed money, Jost member accOummes grefpemutted, but not
S an

re ; b .
sident’s unclaimed moneys to the Commissioner (SUMLMA s ISAA-OZT;}f{) temporary

Taxation treatment of unclaimed money repayments

The Commissioner ; :
: must, if satisfied that it ; :
unclaimed s - -d that it is possib
Sesytihed byugfgagggegéon money that it holds to elt) com:)elyti(l)q d{; 50- PAy a person’s
belowthe freghord oo 01;, if the person hag reached eligibilityga o oamuation fund
unt, to the person. If the person has died pfjfrlf;n:he arli)lount i
? can be madg

to the deceasﬁd pel’SOH’S bellelic'al ie or le -
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The tax treatment of the interest paid by the Commonwealth on unclaimed money is

a5 follows:
¢ interest paid, other than interest paid on the superannuation of former temporary
residents, is a tax free component of a superannuation benefit (f14-140)

e interest paid on the return of unclaimed superannuation to former temporary
residents is subject to DASP tax (§14-340)

® interest paid to current residents of Australia is tax-free, and

e interest paid in respect of unclaimed First Home Saver Accounts is exempt from tax
(ITAA97 former s 51-120(c), (d); s 307-142(3B), (3C)).

113-870 Superannuation levies

All superannuation entities are liable to pay a supervisory levy each year, while
superannuation entities (other than SMSFs) may also be liable to pay a financial
assistance fund levy as determined from time to time.

For non-SMSFs, the supervisory levy is imposed by the Superannuation Supervisory
Levy Impositior. Act 1998 (SSLIA) and the funding levy is imposed by the
Superannuatict “(Financial Assistance Funding) Levy Act 1993 Administrative
provisions for both levies are set out in the Financial Institutions Supervisory Levies
Collection ~Act 1998. For SMSFs, the relevant Acts are the Superannuation (Self
Manoged) Superannuation Funds) Supervisory Levy Imposition Act 1991 and the
Superannuation (Self Managed Superannuation Funds) Taxation Act 1987.

sunervisory levy
The supervisory levy is an annual impost on superannuation entities (ie funds, ADFs

and PSTs) to recover the cost of their supervision by APRA and the Commissioner. The
levy is deductible as a tax-related expense (ITAA97 s 25-5). Late lodgment charges and
payments by way of or as a penalty are not deductible ITAA97 s 26-5; 26-90).

Supervisory levy
Maximum Minimum Restricted
Levy payer restricted levy | restricted levy levy Unrestricted
amount amount percentage levy percentage
SAF or SMADF
—2012/13 and later $590 $590 0% 0%
years
SMSF
—2013/14 and later $259 $259 0% 0%
years
Other
superannuation
entity (not an
SMSF, SAF or
SMADF)
—2016/17 $260,000 $2,500 0.00324% 0.007075%
—-2016/17 (ifa $130,000 $2,500 0.00162% 0.001641%
PST)
-2017/18 $300,000 $3,500 0.00307% 0.005655%
—2017/18 (ifa $150,000 $3,500 0.00154% 0.001413%
PST)
913-870




822
Australian Master Tax Guid
e

balance incl i i
incoms Stl’e:fnesclg][];/}gzr fﬁ;gperannu?mn interests in a// funds (ie the supera

! rom another inc i : A
member’s SMSF or small APRA fund) angme PO T A e tﬁg

at a t]ll ne dl'n ng thE ].ll: ome 36&1 th.s H]EI]IbeI u
; - » 3 1 i l
i i ) ] (has as perarmuat;()(n mtB] €St (].n
accun |1131 on o 1 retirer 1ent I)] ase 1 le { ] [AAQ:‘ 5 295—38; 1 3_140)

Law Com ] ] ; A n
ipanion Guideline LCG 2016/12 provides guidelines and examp]es on h
Ow

an individual’s total sy i i
perannuation balance i
WWw.ato, gov.au/law/wew/pdf/adhoc—html/]c;;ZB?lgPOI ?;e(i(psg%also e e

The terms ‘‘immediatel
j y before’ and ‘¢ 5
mncome : just before’ th .
the end g’t?gg E}ISJ I:lge ;e}llevant time for calculating a total super:n;tjgig f ;h? financia] o
ofthe previous financial or income year (LCG 2016 /1112 a anc4&) refer to
para 4).

superannuation balance at a particular time

An individual’s tot i
al superannuation bala
nce
amounts below, reduced by the sum of any structurea(lit sae

What is an individual’s total

particular time is the sy
: m of {
ttlement contributions: y

® the accumulation phase v indi
: : alue of the individual’ ion i
not in the retirement phase (s 307-205(2); gl(}qlu-zlﬁ)(sil;[g:)aamuatmn e thatl

o  elkin
}]1;‘ 51]51 (;ndlly1dua] has a superannuation income stream in
vidual’s transfer ba}ance or modified transfer balance

Superannuation balance (see below) (s 307-230(1)(15111(1313,)%31(1)£ lobiing o g8

® the amount of an
: . y roll-over superannuati
ot : _ ation benefit (914-450
balancle (ig]dlglal § accumulation phase value of supe(l_j]annuatignnﬁftaheady o
under the first and second dot points) (307-230( D)(c)) Pl

The default rule for determin;
_ _ rmining the i
:nggsnnnua?on Interest at a particu%ar tin‘lfghilg ?}{earellcl
Nnuation interest as set out i i

gkt n regulations made for th b v,
o cfiv?j(;z;{)fl ;’lée toltaI amount of superannuation interests thitp\;fl?u?ges WA\l
1ad voluntarily ceased the interest at that time (ITR97 reg ggg“f%g %yZable
307-205.02C).

ndlvidugl’s accumulation pkags
cumulation phase valye of e

I & e‘ ect 01 t] lld dot pOlnt 18 to cnsure that IOH-O&GIS that occur _]l.lS[ befo[e thf:: end

of a financial year are included ; indi
ed in th idual’ i
calculated at the end of 30 June of th;t ]f?ltlizgig;lla ;satrmal e belanee whiclel

lransitfﬂnai arrangem — Calculfatin f
ents i i ivi
l g IC I tl g an lnleldualS tl'ans er balance just
An iﬂdividua]’s tOtal Supela ati e calc | la]e(l St be ore
y m‘lu. 10n bal_ance may need tob ] ]
J l 2 : 1 ? fCI EIKaIIllp]e, to de_tBleﬂe the lﬂdiVidua],S ellgbllty to access the bl]‘[lg
:[01 wat d nor -COHCBSS]OH&] Contﬂbutlons Cap in thf: 20] .7/1 8 1[Ilallcia Y
ear.

For this purpose, an indivi
0 . , an individual’
(transitional transfer balance) is taken tosb;r gcl]l <l

balance credits in his/her transfer balance account (14

T14-050

e ——

823

supERANNUATION & ETP @ Superannuation Benefits Tax

when is 2 superannuation income stream in the retirement phase?
A superannuation income stream is in the retirement phase at a time if:

e a superannuation income stream benefit is payable from it at that time (see

«‘Exceptions — income streams not in the retirement phase’’ below), or

e it is a deferred superannuation income stream (within the meaning in the SIS

Regulations) and income stream benefits will be payable from it to a person after

that time, and the person has satisfied (whether at or before that time) the condition

of release (dealing with retirement, terminal medical condition, permanent
incapacity, or attaining age 65) (s 307-80(2)(c)).
Exceptions — income streams not in the retirement phase

Certain superannuation income streams are not in the retirement phase by operation
of the law, either because the law specifically excludes the superannuation income stream
from being in the retirement phase, or the superannuation income stream fails to meet the
definition of a superannuation income stream in the retirement phase (s 307-80(3), (4)).

Examples of income streams that are not in retirement phase (and are therefore n
the accumulation phase) are:

@ a deferred iperannuation income stream that has not yet become payable to a
person and the person has not yet met a relevant condition of release. For example,
if a persca purchases a deferred superannuation income stream before meeting a
relewant condition of release, it will form part of the accumulation phase value until
he/sie satisfies a relevant condition of release or income streams start to become
payable
a transition to retirement income stream, or a transition to retirement income
pension, and a non-commutable allocated annuity or non-commutable allocated
pension, within the meaning in SISA Pt 6 or the RSAA Pt 4 (s 307-80(3)), and

® a superannuation income stream that stops being in the retirement phase, eg when a

commutation authority is not complied with or the income stream fails comply with

the SISR pension and annuity standards (see Taxation Ruling TR 2013/5 which

explains when a superannuation income stream commences or ceases: 914-125).

An individual’s transfer balance account is discussed in §14-340. The requirement
that the transfer balance cannot be less than nil is determined after the modifications
below have been made.

An individual has a modified transfer balance if he/she has:

@ a prescribed account-based superannuation income stream in the retirement phase,
and/or
@ made a structured settlement contribution to:

— disregard certain credits and debits that have arisen in the individual’s transfer
balance account in respect of the account-based superannuation income

streams, and
_ reflect the current value of superannuation interests that support those
prescribed account-based superannuation income streams in the retirement

phase (s 307-230(3)).
Modifications for account-based income streams

An individual’s transfer balance is modified if a credit has arisen in the individual’s
transfer balance account in relation to the following account-based superannuation

income streams:
@ allocated annuities or pensions
® account-based annuities or pensions
® market linked annuities or pensions (s 307-230(4)).

§14-050
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e Payments received from a commutation of a pension from a constitutionally
protected fund or a superannuation provider and wholly applied to pay a
superannuation contributions surcharge liability. These payments are tax-free.

e Pension or annuity payments from a foreign superannuation fund (f14-420).
[AMSG 98-130; FITR 1296-000ff; SLP §35-05 07

14-120 Superannuation lump sums and income streams

A superannuation benefit can be paid as either a lump sum or an income stream
penefit. The benefit can be either a superannuation member benefit or a superannuation
death benefit (ITAA97 s 307-5). A superannuation lump sum means a superannuation
benefit that is not a superannuation income stream benefit (s 307-65).

A superannuation benefit is a *‘superannuation member benefit’’ if:
p p

e it is paid to the member (as provided in column 2 of the table in s 307-5(1)), or the
member requests that it be paid to another person or to an entity

e it arises from the commutation of a superannuation income stream and would have
been a superannuation death benefit but was paid after the latest of six months after
the death af the deceased member, six months after the grant of probate or letters of
administraton in respect of the deceased member’s will or estate, or six months
after tl.e legal action or the processing of the benefit is completed, or

e i itoaid as a ‘‘contributions-splitting superannuation benefit’’ or a ‘‘family law
superannuation payment’” (14-100) (s 307-5(1) to (3); 307-15) (]14-100).

The meaning of ‘‘superannuation income stream benefit”” and the minimum
standards with which a payment from a superannuation interest will qualify as a
superannuation income stream for tax purposes are discussed in 14-125.

The tax treatment of superannuation member benefits received from a complying
superannuation plan is discussed in q14-200 and the treatment of benefits received from a
non-complying plan (including foreign superannuation funds) is discussed in 914-400
and 914-420.

Superannuation income stream benefits (eg superannuation pensions) made to a
person in each year may be subject to tax, based on the person’s age and whether the
payer is a taxed or untaxed source (Y14-220, €14-240, T14-280).

Superannuation death benefits

A superannuation benefit is a ‘superannuation death benefit’” if it is paid to a
taxpayer (eg a dependant or non-dependant or the trustee of a deceased estate) because of
the death of the person originally entitled to the benefit (eg a fund member), or the
payment arose from the commutation of a superannuation income stream that was
originally payable to the deceased within certain time limits (]14-100) (s 307-5(1), Table
column 3; 307-5(3)). )

The tax treatment of superannuation death benefits from a complying plan is
governed by Div 302 and is discussed at §14-220 and 914-240.

Excess transfer balance tax and additional tax consequences for certain income
streams

From 1 July 2017, a transfer balance cap applies to limit the amount of an
individual’s total income stream benefits in the retirement phase (f13-140). An excess
transfer balance tax is payable for exceeding the cap (f14-360). Income streams that are
capped defined benefit income are not subject to the transfer balance tax, but if they
exceed a defined benefit income cap in a year from 2017/18, additional tax consequences

apply (14-370).

q14-120
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Standards for innovative income stream products
From 1 July 2017, innovative income stream prod

SISR reg 1.06A are also pensions and annuities und
Income stream benefits for tax purposes.
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ucts are deferred superannuation i
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investment annuities (114-130).

The standards in reg 1.06A(3) contain four key elements:

benefit payments must not commence until a primary beneficiary has retired, has a

rmanently incapacitated or has attained the age of
he release of benefits under items 101, 102, 102A,
e there is also no cashing restriction)

benefit payments, of at least annual fre

quency, must be made throughout a
beneficiary’s lifetime following the cessatio

n of any payment deferral period

® after benefit payments start,

there must be no unreasonable deferral of payments
the income stream

the income streams must comp
commuted to a lump sum or fo
access schedule commencing fro

ly with restrictions on amounts 1hut can be

r roll-over purposes based on a declining capital
m the retirement phase.

The first element ensures that Income streams
happening of the prescribed condition of release to the primary beneficiary and that the

Income stream providers do not receive an earnings tax exemption (§13-140) until the

primary beneficiary has satisfied the specified condition of release in SISR Sch 1 (see
above).

payments can only commence on the

The second element requires income stream benefit
annually (unless the income stream is
payment of the benefits has not
throughout the life of a beneficiary o

payments to be made at least
a deferred superannuation income streamn and
yet started), and benefit payments must continue
nce payment starts,

Under the third element, th

¢ amount of benefit payments must be determined using a
method which ensures there ig

1o unreasonable deferral of benefit payments after income

at is, a genuine retirement income stream must be paid to
a beneficiary, and benefit payments are made in a manner that does not circumvent the

commutation rules or provide estate planning benefits (see reg 1.06A(3)(c) which sets out
the factors to determine whether there is any unreasonable deferral of benefit payments).

14-125
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assessments under different provisions in respect of the same | 3

ncome for Particyay .
are valid (Case X36), as are assessments against more than one taxpayer in respect nf%
same income (Y25-100). &'

[FTR 979-70q 175-80
725-140 Default or arbitrary assessments

In certain circumstances, the Commissioner

assessment of the amount on which, in the Commisg; !
levied and that amount

original or amended assessment.

The Commissioner’s policy on issuing a defaylt assessment is set out
2007/24. Reasonable grounds for determini S i

information provided by third parties, any int
indirect audit methodologies, relevant econo
years’ returns. The Commissioner will gene
issue a default assessment and the basis upon

matching informatjgy
mic statistics or extrapolation from pTEViﬂug,
rally advise the taxpayer of the intention to
which it has been calculated.

A default assessment is commonly made where, followin
taxpayer’s financial affairs, the increase in net asset

inconsistent with the taxpayer’s disclosed income. That increase, adjusted for private and

other non-allowable expenditure and for non-assessable receipts, forms the basis of what
is often called an assessment on an “‘assets betterment”’ basis.

g an investigation intg a
S over a fixed period is found to be

If sufficient information is not available to enable the variation in net assets to he
calculz_ited separately for each year in the period under investigation, the practice is

the beginning to the end of the period over the intery 2ning
years either equally or on some other basis considered appropriate.

The Commissioner is not required to correctly ascertain the taxpay=i’s assessable
default assessment (Eldridge; Allard),

inquiries of the taxpayer ¢y the taxpayer’s
agent before issuing the assessment (McCleary). As long as the Cenimvisssioner makes a

genuine estimate of the taxpayer’s taxable income and does not simply pluck a figure out
of the air, a default assessment may come close to guesswork and stiil be valid (Briggs).
The onus is then on the taxpayer to object against the assessment (Y28-010) and, if
necessary, prove in review or appeal proceedings that the assessment is excessive

(128-130). To do this, the taxpayer must show what the assessment ought to have been,
not merely that it was excessive (Mulherin),

An assessment is not rendered inv
discuss his/her affairs with the
income can be made (this is likely to happen in any event as the taxpayer has to prove
that the assessment is excessive- 928-130). The mere indication that an assessment will
be reviewed later will not make that assessment nvalid (Simons: MeCleary). An
assessment made for the purpose of Opposing bail would not be a bona fide assessment,
whereas one made for the purpose of issuing a notice to collect o tax liability from a third
party (25-540) would be (Madden v Madden). The issue of a “‘gamishee notice”
(25-540) before the issue of a notice of assessment did not affect the validity of the

assessment in Marijancevic and there was no evidence of conscious maladministration of
the assessment process, see Futuris Corporation (725-100).

[FTR §79-600]
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1. 1 '200 Tax audits
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ATO's overall approach and resylts 1

The ATO says that it wants

Superannuation systems, It will do this by fostering
improved services. For the majority of taxpayers who meet thejr
aims to intervene as litile as possible.

However, it
balance between ¢
based on:

to make it easy for taxpayers to partici

will also deal with non-complia

nce, taking care

o strike
ncouragement and enforcement according to indivi

® risk — the likelihood of n

on-compliance and the amount of revenye
superannuation at stake -

® transparency — the extent to which a tax
and superannuation affairs, and

lodge tax returns.
Tax practitioners

The ATO undertakeg ongoing practitioner compliance programs focused g
practice management, includine lodging clients’ returns by lodgment program due dageg.
return preparation processes, including omission of income and refund fraud; informatig,
security; and promotion of tax avoidance schemes,

The ATO also maintains 2 focus o
obligations, such as lodging returns and
action as appropriate,

GST

N tax professionals who fai] to meet therr gyy
paying liabilities, targeting them for complianee

*n'erprise
The ATO continually finds ente

rprises that fail to meet their GST obiigations for
real property transacti [

ect reporting of sales, acquisitions and
ure to lodge BASs. Acc

ordingly, the ATQ wyac external data fo
match property transactions with BASs to identify under-reporting ot sales. Through its

matching and linkages to external data sources the ATO is able t
who fail to meet their GST obligations,

Individuals

For individual taxpayers, the ATO focuseg on:

Private groups and high wealth individuals

Private groups and high wealth individuals are de
non-foreign-owned '

resident individuals W

25-200
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payer is honest and open about theirtax
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Tax Avoidance Taskiorce =

The ATO has established a special 1,000 strong Tax Avoida

ASSESSMENT & PAYMENT @ Audits and Access Powers

The ATO hopes that ECAP will deliver an enhanced client experience, reduced
liance cost and red tape, greater cost-effectiveness and more efficient use of ATO

current compli ; . ] ne
operating in pAf:]t(;;]jgrolgﬁwaéﬂ;get[ng multinationals, large publiec T;ansé( fg;?fétto exteng wmsrces
Ly SRR - A orce’s activities includ o € gro 1eso :
area ¢ i clude 71 Ups
:Verlzg 59 multinational corporations. audits in the large bUSine];q According to the ATO, the ECAP pilot was successful in all its objectives and the
ceording to the ATO, at least : d-upon procedures was effective for both taxpayers and the ATO. However
: seven ma it : e of agreed-upon proc e pay - ;
come to a head before 30 June 20 17, four in eJOr multinational audits are EXpected gy ?uﬂhel‘ consideration will be given to the use of ECAP.

resource i i _ -Comimerce i
ce industries. The ATO says that it raised $2.9b in tax ﬁgglmlr:s fm the energy gpq

enterprises in 2016/17. rom multinatjgpgy 125-210 Negotiated settlements

The ATO policy on the settlement of taxation and superannuation disputes,
uding disputes involving debt, are set out in PS LA 2015/1 (Code of settlement).
. the code provides that settlements under the code must be finalised
Professional firms and Pt [VA risk py the parties signing a deed of settlement. The ATO has model deeds available to use as
a basis for a deed of settlement. ““A practical guide to the ATO code of settlement’’

provides examples and illustrations of how the code operates.

structures and to ensure ' i i - : ng other thing
they are compliant with the Tequirements of the Multj t‘the” . .
Nationg| Among other t s

The ATO released ouidel; :
. ; guidelines on how it wil .
applying to the allocation of profif it will assess the risk of ITAA
ofits from a profess : : 36 Pt Iy
p rom a professional firm carried on through}: PS LA 2007/6 provides practical guidance for the settlement of widely-based tax
cluding disputes involving tax planning arrangements (whether subject to the

partnership, (service
) trust or company, where the income of the firm ig not pe disputes, in
rsonal sputes, meludir ; .
_avoidance rules or not). A panel has also been established to advise on

services income. The guj ¢ m ax
iclaing T T cﬁnlgdfs:ll;ﬁzi :Spfr:}; }:0 relevant arrangements within professiona] firm general antt
: _ € account i : ineerin . ; . > |
services, legal and medical professions o t(lrlzug& alr_ch:tccturdl, engineering, financia| widely-based sefiizments and this panel accepts submissions from taxpayers and/or their
elines app advisers throuzh the ATO officer who is the decision-maker for the relevant case(s).

However, the ATO has
¥ as committed to revie
the possibili iudici : viewing them during the 2016 ; T
P ty of judicial guidance pending an appropriate tegst case, O/17 year, subject o Settlement under the code involves an agreement between parties to resolve matters
in dispaiswhere one or more of the parties make concessions on what they consider is

The guidelines deal with: indivi
3 ol t (1) individual professi 5
g:eotfgs}?;rls] ;El‘ﬂ_ces; (2) legally effective ]Japrtncrsilli(;;a]tg?gsn erships (IPPs) that provide the legaiiy correct position. The code focuses on resolving disputes as early as possible
B s orat 1a} 18 not personal services income; (4) ATO _olr companies; (3) income | Juii settlement being part of good tax administration and all settlements being predicated
(6) Everettlon of IPPs: (3) additional information on the a 1jmt_( assessment factors for . the following factors: (1) litigation risk; (2) cost vs benefit; and (3) the potential
assignments, ie assignment of an interest in a pggn ;1}1]?;1 of benchmarks, and: impact on future compliance.

In relatio o ) B . ; ; .
applying to lhgﬁfﬁaﬁ;@ et assignments (Y5-160). the ATO says that Pt TVA j The basic duty of the Commissioner is to administer tax law, but in exercising that
the 2015/16 1t will consider applying Pt IVA to assis IS capable g8 duty the Commissioner must also provide for reasonable and sensible administration and
A I yea-lr_ gnments entered into frop, good management of the tax system. The Public Governance Performance and

nnual compliance arrangements Accountability Act 2013, which underpins the code, requires the Commissioner to
! manage ATO resources efficiently, effectively, ethically and economically.

The purpose of Ann :
ual Compliance Arran
: ey g alleg ements arad ! ) _ .
](Llllfnlg‘? /]fl T8¢ laxpayers is to provide a comp]g;‘gm b an(é\C_Aks) entered into,by the ATO ; A dispute that would be considered for settlement would ordinarily be one where the
petrole ork between the parties. ACAs are available .fons_ managemerit relationship taxpayer has (or will have) a right to challenge the Commissioner’s decision, however
these i;l)lz;gre%muice rent lax, minerals resource rent tax andr ljgc}ome 12X\ JEST, excise, settlement is considered as potentially a way to resolve a wide range of disputes and
§ s. Each - . ‘BT or abye inati :
around the Iaxpa}/etra;iaz?ggefd bc}ll an ACA will have a separate schééublgrzﬁgmuolf _c]>f pageements,
ipe ound tax ris 1§ Duult . ;

ongoing disclosure of tax risk. X Tisk management processes and a commitment to The code states that settlement would generally not be considered where: (1) there is

Key benefits of . 1 a contentious point of law that requires clarification; (2) it is in the public interest to
T ﬂdmtnistratwee?gr?g mtwo an ACA include: 2 speedier resolution of technical ' litigate; (3) there is an impact on future compliance.

2 ! solutions to resolve ¢ is E ) n ol technica . . ) .
C?'.]tdﬁ and ongoing dialogue on technical 1?1?{?11&110? irritants; centralised points of Generally speaking, the ATO prefers to settle cases on an issue-by-issue basis and
0 hc_ers; a closure of returns to further ATO revie P:.rs’ ”w]u‘,img access to ATO senior ; “global’’ settlements will only be entered into in exceptional cases and as a last resort.
alfl'd mterest; a plan outlining agreed processes anc? t CO‘I]]_Cessmna] treatments of penalties Ability to pay is not relevant in determining a taxpayer’s liability, but it may give rise to
of thresholds for correcting GST errors for a GS}Fm;\ mes; the possibility of extension | other administrative arrangements to assist the taxpayer. A taxpayer’s ability to pay will

CA; not being subject to post- affect the likely cost-effectiveness of any litigation action; inability to pay would
normally result in the debt being written off as being uneconomical to pursue. However,

lodgment risk review i
: Views or audits for periods 1
o and ncom ;
eding to complete the RTP schedule for income yczﬁ'swaIS o by o .f : o ‘
covered by an ACA: ansi oot where it is considered that inability to pay tax has been deliberately created, settlement

being subject to a pre ;
) pre-lodgment comnlia fevon
External compliance as e _TEVIE“" will be considered inappropriate without first escalating the matter.
. surance process pilot W il Y { e
e has been piloting an ** _ ere settlements are not appropriate |
which : . g an “‘external complian : . .
s r;llgll_(;\;;;delected companies, with an annyal turgove: Zfaliztu‘ia;ieﬁr&?ess (ECAP) According to the ‘A practical guide to the ATO code of settlement’’, settlement
ECAP. aovon company auditor to clarify factual matters et | m and $5b, to should generally not be considered where: (1) there is a contentious point of the law
» agreed-upon procedures are used by the external company ;idity the ATO. Under which requires clarification — in such cases, it may be appropriate to fund the litigation |
F— ors. under the test case litigation program; (2) it is in the public interest to litigate; (3) the ‘
925-210
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behaviour is such that there is a need to send a strong message to the communj
behaviour such as persistent, ongoing and/or expanding non-compliance, or blatant no}?
compliance which the community would expect the ATO to take action. 1

Alternative dispute resolution

A range of alternative dispute resolution (ADR) approaches, including mediatjgy
and conciliation, may be used to assist in reaching settlement of a tax dispute.

PS LA 2013/3 sets out what policies and guidelines must be followed by ATp
officers when using ADR to resolve or limit disputes. It also suggests that ADR may pa
appropriate: (1) after the ATO issues a position paper (25-200); (2) during a review g
the objection stage before a decision is made (f28-070); or (3) during the litigation stage
(728-080).

The ATO has embarked on a program to improve its ability to resolve disputes at g5
earlier point in time. It is currently running a pilot ADR program relating to smaller, legs
complex disputes, although the process may be used for any dispute if the parties agreg,
Taxpayers can access the program by emailing facilitation@ato.gov.au. '

Potential for prosecution

It is ATO policy that officers do not use the threat of either prosecution or the
imposition of severe penalties as a lever in settlement negotiations.

ATO officers do not have authority to make it a condition of a settlement agreemen
that the taxpayer will not be prosecuted for a possible offence or that proceeding
associated with a prosecution will not be taken. ATO officers must make it clear fo
taxpayers that settlements and prosecutions are separate and the decision whether {p
prosecute is the responsibility of the Director of Public Prosecutions. Where the ATQ
advises a taxpayer that there is no intention to prosecute, the taxpayer should also b
advised that the matter may be reconsidered if further information comes to light s
reveals that the misconduct is more serious than first thought.

Where the ATO does decide to prosecute, officers must act in accordance with the
ATO’s prosecution guidelines, which are available on the legal database ot the ATO
website (law.ato.gov.au). See also §29-700.

The settlement agreement

All settlements should be evidenced by a written agreement-o=twcen the parties. The
settlement agreement will normally include how each particular issue has been resolved,
relevant undertakings by the parties, treatment in future years, withdrawal of objections,
requests for reviews and appeals, and payment arrangements. Grofam exemplifies the
need for clarity in drafting the agreement.

The settlement should represent the final agreed position between the parties.
Consequently, the ATO expects the taxpayer to agree not to object to any subsequent
assessment (Jonshagen), or to agree to withdraw any objection, application for review of
appeal already lodged. The ATO will adhere to the terms of the settlement, unless it
emerges that relevant facts were not disclosed to the ATO.

The ATO will adopt the settlement as the basis for treating similar issues in future
year assessments of the taxpayer unless: (i) the agreement relates to a particular issue but
the application of the law remains unclear; (ii) the taxpayer’s circumstances are
materially different; (iii) there are subsequent amendments to the law; (iv) a taxation
ruling has been released on the particular issue; (v) the settlement agreement specifically
indicates that it is not to apply for future years or it provides for a different basis for
dealing with the relevant issue; or (vi) the ATO has reviewed the matter and at a suitably
senior level determined that the ATO position should be different or that the settlement is
not soundly based.

125-210

\ T

1,447

GMENT & PAYMENT @ Audits and Access Powers

ASSES

1125_;}_20 Commissioner’s right of access

The Commissioner and an individual authorised by the Commissioner are entitled to
full and free access at all reasonable times, to documents, books or other property (TAA

sch 1 8 353-15).

Full and free access to electronically-stored records extends to the provision of login
codes, encryption keys, passwords, and computer and software manuals, as well as access
to hard copies of the records (TD 2002/16; TR 2005/9). All records should be able to be

amined by the ATO to determine their authenticity and integrity. This may also include
exdat'mg all of the encrypted data to allow for that data to remain accessible in the event
ﬁ? chanées to either computer hardware or software and to ensure that the data stored on
magnefic of other media does not become corrupted over time. The Commissioner’s
requirements for keeping electronic records are set out in TR 2005/9 (9-045).

This access power enables the Commissioner to obtain ta)_(-related infoni}atlon_trom,
for example, the offices of solicitors and accountants whose clients are being mvgst:gate_d
for tax avoidance. In one case, it was held_ that the access power could_ b; used to ob_tam
documents from a bank for use in pr_oce;edmgs to recover unpaid tax (Simionato Holdings
(No 2)). In another case, the Commissioner could access affidavits filed by the taxpayer
husband in the Family Court but had to get permission from the court to use them for
audit purposes.{Darling, Full F amily Ct).

[t is an_offence for a person to hinder or obstruct ATO officers e_xercismg their right
of accéss) (129-700). This access power is subject to legal pr_ofessmnal privilege (see
kelovn) and the public inferest immunity (Middendorp Electric Co v Law Institute o
“iztoria) but documents and records held by a law institute on the income or assessment
o one of its members were not protected from disclosure by the public interest immunity
(Law Instilute of Victoria). Note, however, that the decision to utilise the access power 18
subject to judicial review (728-180).

Examples of cases where the Commissioner has used the access power include ones
involving: significant risk of destruction of records; significant offshore funds not
accounted for in Australia; offshore promotion of tax avoidance for Augtrahan residents;
phoenix operations (925-420); evasion of a range of taxes; lodgmsnt of false BASs; and
significant risk to the revenue (National Tax Liaison Group minutes of 31 March 2010
meeling).

Scope of access power

The access power can also be used to obtain documents that the Commissionet
considers will assist in an audit of a taxpayer’s affairs, including documents held at the
premises of a person acting for or advising the taxpayer (Industrial Equily (1990)). The
random selection of the taxpayer in the Industrial Equily case did not invalidate the
access notices as the Commissioner was endeavouring to fulfil his statutory function of
ascertaining the taxpayer’s taxable income.

An occupier of a building or any other place is _speciﬁcally required to provide a
duly authorised ATO officer with all reasonable facilities and assistance for the effective
exercise of the access power. Such an officer should therefore be able to make 1'egls_qnable
use of, for example, office space, lighting, telephones, photocopiers and facilities to
extract information stored on computer. The officer is also entitled to reasonable
assistance in the form of advice as to where relevant documents are lgcated and the
provision of access to areas where those documents are located. An occupier who fails to
provide the necessary facilities or assistance is liable for a fine (]29-700).

Authorised officers are entitled to take all reasonable and necessary steps to remove
any physical obstruction to access but should not act in an excessive manner. For
example, if the owner of a safe deposit box refuses to open it or supply a key, the qfﬁcer
would be entitled to attempt to open the box with the assistance of a locksmith and, if that

925-220
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Legal professional privilege

The access power i i
L : 1s restricted b
(Citibank). This doctrine protects commgn

the domi
ominant purpose of giving or receiving legal advice. It doe

The privilege belon i
. belongs to the client
client. If a lawyer is in v ,\ﬁ?};);tg;i ;awyer, and can only be waived by the

lawyer should withh particular e 2]
: old the document and ticular document is privileged

im e . t . ced, the
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circumstances
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privilege is not infringed merely by taking a copy of a privileged document. In some
it may be appropriate for the ATO officer to look at a document for which
is claimed to determine whether it might be covered by the privilege. The
documen o decide whether it
may be co

Examp

pied (JMA Accounting).

Jes of privileged documents or communications include a solicitor’s advice,

jegal counsel’s opinions, letters between a solicitor and a client, a solicitor’s notes of a
ith a client or officers of a client company, and a detailed bill of costs if it

gonference W ; . ;
ture of the advice sought or given. The following have also been held to

discloses the na adv . b
be privilegedi (i) communications between the Australian Government Solicitor and the

ATO relating to tax recovery proceedings, including advice on the taxpayer’s
applications for an extension of time to pay and remission of late payment p;nalues
(Webb); and (ii) documents held by the ‘Australian Federal Police concerning the
investigation of alleged tax offences (Grofam v ANZ Banking Group).
documents have been held not to be protected by legal professional
privilege: (i) a solicitor’s trust account records (Allen, Allen & Hemsley; Clarke); (1i) a
bill of costs (Packer); and (iii) fax books recording faxes sent (Sharp), but only to the
extent that they do not disclose the actual advice. It appears that legal advice prepared by
a firm of solicitoic but never offered to or used by clients is not protected by legal
professional pr vilege (May: §25-240). The names of a lawyer’s clients have also been
held not to e protected by legal privilege (Coombes (No 2): Y25 -240). Privilege does not
extend t5-cases where documents were created in furtherance of a criminal, illegal or
improper - purpose. In Clements, Dunne & Bell, communications between a firm of
ici dvising the accountants on the implementation of employee

accouniants and a solicitor a
neueiit schemes were held not to be privileged because there was evidence of fraudulent

\woidance of income tax in relation to the schemes.

As noted above, legal privilege may attach to confidential communications between
a client, the client’s lawyer and third parties, for the dominant purpose of use in litigation.
If litigation is not in prospect, legal privilege may extend to non-agent third party
authored documentary communications, provided the dominant purpose test is met.
However, where an accounting firm was employed to prepare a valuation and paper for
use as part of taxation advice provided by the client’s lawyer, most of the third party
documents were not subject to the privilege as they were not brought into existence for
the dominant purpose of obtaining legal advice (Pratf Holdings).

Where a witness for a taxpayer used a document, which would otherwise attract
legal privilege, to refresh his memory in legal proceedings, there was a waiver of the
privilege limited to that part of the document referred to in the evidence (Case 29/97).
The Commissioner had impliedly waived his legal privilege by filing a statement of facts,
issues and contentions in tax appeal proceedings and previously disclosing the substance
of audit report documents in a freedom of information request (Rio Tinto). However, the
Commissioner did not waive legal privilege by releasing documents in a freedom of
information request that referred to legal advice in other documents over which he
wished to claim privilege, as the reference did not disclose the substance of the advice

(Devereaux Holdings).
The Commissioner has issued guidelines (with the agreement of the Law Council of

Australia) concerning the exercise of the access power in relation to documents held on

lawyers® premises in circumstances where a claim of legal privilege is made. The

guidelines, which aim to minimise the frequency and volume of disputes and help resolve

disputes as quickly as possible, state, among other things, that:

will give adequate notice of an intention to inspect

quate notice will depend on the facts of each case
e case where it is unlikely

The following

® a5 a general rule, an ATO officer

documents. What represents ade
(the guidelines outline certain steps to be taken in a routin

that relevant documents will be privileged)
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25-310 Standard two-year amendment period

The period during which the Commissioner may amend an assessment for Mmog
individuals or very small business taxpayers is two years. The amendment period applieg

from the day on which the Commissioner gives notice of the assessment to the taxpayg
(s 170(1)).

Taxpayers with more complex tax affairs are subject to a four-year amendmepy
period. These include businesses that are not small business entities (17-050). The periog
for review and amendment of assessments involving arrangements with a dominant tay

avoidance purpose is also four years. For details of the exclusions from the standard twq.
year period, see §25-320.

Eligibility for the standard two-year amendment period depends on the actual tay
affairs of the taxpayer for that year, and not the taxpayer’s or the Commissioner’s
understanding of the status of the affairs at the time of the assessment.

P> Example 1

George includes in his 2014/15 tax return his salary and a share of his interest in the net income of g
partnership that he wrongly believes to be a small business entity for that year. In December 2015, the
Commissioner issues a notice of assessment to George based on his return as lodged. Subsequently, i
August 2018, the Commissioner adjusts the net partnership income and issues an amended assessment ta
George reflecting that adjustment. The amended assessment was issued more than two years afer
George received his original assessment. He is not eligible for the standard amendment period for the
2014/15 year because he is a partner in a partnership that was not a small business entity.

P Example 2

In her 2015/16, Rachel declares as part of her assessable income her salary and a distribution from a
trust. It appears that the trust is not a small business entity so she is not eligible for the stzndard
amendment period. Three years after she receives her notice of assessment for 2015/16, she discovers

that the trust was a small business entity and, therefore, Rachel was subject to the standard amendmen;
period for the 2015/16 year.

f125-320 Four-year amendment period

Certain taxpayers are not eligible for the standard two-year amendment peiiod, but

are subject to a four-year amendment period (s 170(1)). Exclusions from. the standard
two-year amendment period apply to:

® a taxpayer that carries on a business (or is

a partner in a husiiess) unless the
taxpayer is a small business entity (47-050)

® ataxpayer in the capacity of a trustee of a trust

® a taxpayer who is a beneficiary of a trust unless the trust is a small business entity
or the trustee of the trust (in that capacity) is a full self-assessment taxpayer. For

these purposes, a taxpayer who is an object of a discretionary trust is considered to
be a beneficiary (Yazbek)

a taxpayer who (either alone or with others) entered into or carried out a scheme for
the sole or dominant purpose of obtaining a scheme benefit, and

® a taxpayer in a high risk category or special case to be prescribed by regulation (see
below).
Avoidance schemes

The avoidance exclusion is not limited to cases where ITAA36 Pt IVA applies. The
exclusion can also apply where the benefit sought is unavailable because of any provision
of the law, if the relevant purpose is present. Tn that case, the four-year amendment period
will apply regardless of whether the taxpayer 1s actually entitled to the benefit.

125-310
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ASSES

The four-year amendment period for taxpayers involved in tax avo_ldance
mehts only applies for the 2004/05 and later income years. The former six-year
a-rraer;%iaent period continues to apply to assessments for earlier years.
am

Other exclusions

The following ‘‘high risk’ categories are excluded from the standard two-year
amendment period (ITR15 reg 14).

e Non-arm’s length transactions between associates where there i.s a r;nsmatch lm
the review periods of the parties involved. This exclusion apphes,] 'or ﬁxix:inp 1en,
where a private company has a four-year amendment period and a share _ode_r[ o
the company with a majority voting interest has a two-year amendment period. -
exclusion would not apply to transactions that do not have income
consequences, eg gifts between parties in a personal relationship.

e Distributions to entities connected with a private com_pany.thnsthexchilSe:
taxpayers involved in transactions to which Div 7A apphes? where ered i
mismatch between the company’s amendment‘permd (_)f at least four years a}lllt
related entity ¢ amendment period. The exclusion applies to related entities that are
sharehold=is, former shareholders and their associates.

i i is excludes taxpayers involved in transactions
e Unpoia present entitlements. This exc ) 1 ‘ .
wl.’{-‘re, as a result of Subdiv EA of Div 7A applying, certain amounts are included
12 assessable income as if they were dividends.

Employee share scheme anti-avoidance rule. An anti-avoidance rule o%erat_es 12
respect of employee shares and rights offered by a company whose pre Ommatn
business is the acquisition, sale or holding of shares, securities or other investments.
Employee shareholders who are subject to this rule are .cxcluded from the hi\ffo}—]yt?a;
amendment period unless the company is a small business entity that itself has
two-year amendment period.

0O

® Omitted income from foreign transactions. This exclusion applies to individual
taxpayers who omit income from foreign transactions from their tax retuﬁrns.
However, this does not mean that taxpayers have to correc}tly identify income from
foreign transactions at a correct label on the tax return (Elliotr).

® Transfer of property and services and tainted slervices_income. Exclusu_ms apply
where information is required from overseas in relation to two specific ‘antlci
avoidance provisions, namely deemed transfers of property and services and tainte
services income.

® Other specific anti-avoidance provisions. This excludes taxpayers whose affalrsl;
fall under various specific anti-avoidance provisions not covered by the generaf
avoidance exclusion (see above). The provisions relate to distributions 0’
preferentially taxed capital, excluded income of minors, stripping of cor}rllpany‘
profits, franking debit creation and franking credit cancellation schemeli, s emfes.
to take advantage of deductions, expenses for a leisure facility or boat, t el use ot ha
company’s losses and the cancellation of gross up or tax offset where the
imputation system has been manipulated.

925-330 No time limits for certain amendments

If an under-assessment of tax was due to fraud or evas:ion, the.(?ommlssmper can
amend the assessment at any time. There are also other specific provisions that give rise
to unlimited review periods.

125-330




G e S

1,464 Australian Master Tax Guide

Release will not normally be granted if it would not relieve hardship, eg where the
existence of other creditors make bankruptcy inevitable. In Rollo v Morrow

A solicitor in receipt of a very substantial income was granted release from his tax
debt on the basis of serious hardship. The Federal Court found that, while the AAT’g
decision to grant relief was initially surprising, it was based on a consideration of the
taxpayer’s particular circumstances. These included whether he could achieve
acquisitions of food, clothing, accommodation, medical supplies, education and other
basic requirements that were not excessive or unreasonable in the circumstances. The
court accepted that the taxpayer’s income was highly vulnerable should he be made
bankrupt (Taxpayer). Similarly, in Milne, because of the taxpayer’s age and serious
health problems, the few remaining years of his working life, the dependency of his two

children and the likely loss of his practicing certificate in the event of bankruptey, his
circumstances constituted serious hardship.

escape an obligation that he did not discharge through
Rasmussen, the AAT found that the taxpayer would suffer

not arise merely because of his tax liability but rather his other liabilities. Accordingly, he
did not satisfy the condition that he would suffer serious har i
the tax liability (s 340-5(3), item 1).

[FTR 1978-415]

Collection and Recovery

925-500 Collection and recovery regime

The collection and recovery of unpaid tax-related liabilities (including penalties) is
covered by a common set of rules in TAA Sch 1 Pt4-13,

The collection and recovery regime allows the Commissioner to coli
amounts of taxes and other liabilities that remain unpaid after they have become due and
payable. The rules also allow multiple taxation liabilities to be recovered under one
legislative provision, rather than 2 number of separate provisions.

2cvand recover

Specific rules about the collection and recovery of tax-related liabilities from third
parties, eg liquidators, receivers, agents, trustees of the estate of a deceased person, and

people who owe money to a berson with a tax-related liability, are discussed at 925-520
and following.

What is a tax-related liability?

The collection and recovery regime applies to all tax-related liabilities, including
PAYG instalment and PAYG withholding amounts. A tax-related liability is defined as a
pecuniary liability to the Commonwealth arising under a taxation law (TAA Sch 1 s
255-1). A ““taxation law’’ is defined in TAA s 2.

A full list of the different types of tax-related liabilities that arise throughout the

various taxation laws is contained in two tables in TAA Sch 1 s 250-10. The tables also
sct out the various provisions that specify when those liabilities become due and payable.

925-500
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If the taxpayer is a company, the Commissioner can serve a statutory demand under
s 459E of the Corporations Act 2001 which may ultimately lead to the company being
wound up: Kalis Nominees. There are a number of bases on which a court may set aside a
statutory demand, eg on the ground that there is a “‘genuine dispute’’ about the existence
or amount of the debt (Corporations Act 2001, s 459H). In Hoare Bros, the Full Federal
Court held that challenging an assessment under the provisions of Pt IVC was not a
genuine dispute to justify setting aside a demand as, in the meantime, the tax had to be
paid. In Broadbeach Properties, the High Court upheld the correctness of Hoare Bros.

‘Where there is a risk of asset dissipation, the Commissioner may apply for a Mareva
injunction or freezing order preventing the taxpayer and his/her associates from dealing
with certain assets (Ousley; Gashi; Hua Wang Bank Berhard). The granting of a freezing
order is discretionary; the relevant factors for and against are weighed up to see what the
balance of convenience requires. In Uysal, the taxpayer breached a Mareva injunction by
deliberately mortgaging his family home; he was found guilty of contempt of court and
imprisoned (Uysal).

Where an extension of time for payment of tax has been granted (f25-410), recovery
action will normally be held in abeyance but will recommence if the taxpayer defaults on
the terms of the extension.

In proceedings for the recovery of outstanding tax, the taxpayer is prevented from
challenging the assessment(s) creating the tax liability (ITAA36 s 175; TAA Sch 1 g
350-10) although the taxpayer is not prevented from arguing that the assessment(s) are
invalid for lack of bona fides (Broadbeach Properties; Futuris Corporation).

Income tax is recoverable only from a person who is given a legal right to contest
the correctness of an assessment. For example, tax under an assessment issued to the
trustee of a deceased estate who, having had no reason to believe there was any unpaid
liability for tax, had distributed the assets to the beneficiaries, was not recoverable from
the beneficiaries (Brown). However, see §25-540 for the Commissioner’s right to recover
tax from any person owing money to the taxpayer.

The Commissioner does not have to comply with time limitations in state legislation
when seeking to recover a tax debt (Moorebank). The federal regime exclud:c the
operation of state limitations and extends to the collection of tax-related liabilities that
arose before 1 July 2000 and remained payable after that date (Muc (No 23; iiigh Court
special leave application refused). Tax debts can be recovered at any time. State
legislation allowing for judgment debts to be paid by instalments does ot apply to tax
debts (Zarzycki; Re Mazuran; Homewood).

Stay of proceedings or execution

If the Commissioner commences proceedings to recover unpaid tax, or petitions the
court for a sequestration or winding-up order on the basis of the taxpayer’s failure to pay
a tax debt, the taxpayer can apply to the court for a stay of proceedings or dismissal of the
petition (the AAT has no power to stay recovery proceedings: TD 93/226). A taxpayer
may also apply for a stay of execution where judgment is entered against the taxpayer.
Whatever the nature of the proceedings, the taxpayer will have to show good cause
before the court will grant a stay. Hardship to the taxpayer, the merits of any objection or
appeal against the assessment(s) in question and abuse of office are relevant factors,
although the fact that an objection or appeal is pending or that it has substance will not of
itself justify a stay (eg Palumbo). However, where the taxpayers had an arguable case
that an agreement with the Commissioner for settlement of the amount of tax owing had
been entered into under economic duress, a summary judgment for money owing under
the agreement was set aside (Caratti).

In Pollock, although the taxpayer was not represented at his bankruptcy hearing,
through no fault of his own, the sequestration order made at the hearing was not set aside
as he could not show that his grounds of objection to the assessment in question had any
substance. Similarly, a taxpayer who argued that the Commissioner had delayed

125-510
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instituting recovery proceedings in order that pena]ty taxes \fvould accrue was
umsuccessful in having the judgment entered against him set aside on grounds of
unconscionability (Pickering). It seems that the taxpayer could obtain an injunction in
recovery proceedings where the assessment imposing the unpaid tax was made contrary
to representations made to the taxpayer, eg n a private ruling (Atkinson).

Except in quite exceptional circumstances, a stay of proceedings will not be granted
where the taxpayer has been a party to a scheme to avoid liability for tax (Mackey). The
Federal Court refused to stay recovery proceedings per_ndmg the outcome Of‘c-rlmma]
proceedings in which the taxpayers were charged with conspiracy to defraud the
Commissioner (4lvaro). However, a stay of execution was granted_to a mo‘ther of four
dependent children whose only means of financial support was social security benefits;
significant factors in the decision were that she and her estranged husband, who was
being held in custody on armed robbery charges, had been assessed on an assets
betterment basis (925-140) and she was ignorant of her husband’s alleged criminal
activities (Gergis).

[FTR %977-595]

925-520 Liability of liquidators and receivers

A liquida‘or of a company or a receiver for a debenture holder is required to notify
the Commissioner within 14 days of the fact of: (i) being appoimed as liquidator; or (ii)
taking pcssession of the assets of the company (TAA Sch 1 Subdiv 260-B; 260-C).

A5 'soon as practicable after notice has been given, the Commis_sioner is requl,ircd to
notéy thie liquidator or receiver of the amount which would be sufficient to cover income
iz (including penalties and GIC: 929-000, §29-510) which the Commissioner c_on51ders
is payable or will become payable. Until this notification is received, the liquidator or
receiver must not, without the leave of the Commissioner, part with any of the assets of
the company except to pay secured or preferred debts (eg debts owed to employees of an
insolvent company for unpaid wages, accrued leave or a similar entitlement). If there are
any assets available for payment of ordinary debts, the liquidator or receiver must set
aside a pro rata share of them for payment of the amount of income tax notified by the
Commissioner (and also for payment of any other amounts, such as FBT and GST, which
the Commissioner considers are or may become payable and are notified by him under
the relevant Acts).

A liguidator’s general duty to act honestly and impartially may require the liquidator
to notify the Commissioner where he/she subsequently becomes aware that the
Commissioner’s claim for tax is clearly understated (Re Autolook). On the other hand,
once the liquidator has finally distributed the assets of the company and paid the tax
notified by the Commissioner, it appears that the Commissioner cannot subsequently vary
the notice so as to increase the amount of tax for which the liguidator should have made
provision (Bettina House of Fashion).

Similar duties are imposed on agents for non-resident principals (TAA Sch 1 Subdiv
260-D). The agent must notify the Commissioner within 14 days after being _rsq}ured by
the principal to wind up the business or realise the assets. However, unlike a liquidator or
receiver, the agent cannot part with any of the assets to pay out secured or preferred debts
until after receiving notification from the Commissioner of the tax likely to be payable.
The agent is required to set aside out of the assets enough to pay the full amount of the
tax.

A refusal or failure to comply with these requirements renders the liquidator,
receiver or agent personally liable for the tax to the extent of the value of the assets that
were in his/her possession and required to be set aside for payment of the tax. The
liquidator, etc, is also guilty of an offence carrying a fine of up to 10 penalty units
(929-000). In Tideturn's case, the liquidator continued the trading operations of the
company and was subsequently held personally liable for group tax which the company

925-520
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had failed to remit to the Commissioner during his administration. However, as the
liquidator’s decision to continue trading was based on promised finance (which never

materialised) and he had not been remunerated, the court reduced his liability to some
extent.

f25-530 Liability of trustees of deceased taxpayer

Special rules apply where the whole of a deceased’s tax liability up to the time of
death has not been satisfied (TAA Sch 1 s 260-140). The Commissioner has the same
powers and remedies for the assessment and recovery of tax against the trustees of the

deceased’s estate (including the executors and administrators) after death as he would
have had against the taxpayer had he/she not died.

The trustees must furnish any returns required from them for that purpose. The
trustees are also specifically required to furnish a return of any income or profits or gains
of a capital nature of the deceased not covered by previous returns. This would generally
include: (i) a return for such income or profits derived by the deceased for the period
from the end of the last income year for which the deceased filed a return to the date of
death; (ii) a return for any earlier year not filed by the deceased; and (iii) a retumn
disclosing amounts omitted from a previous return (912-080).

The Commissioner may issue original or amended assessments to the trustees and
the trustees can become liable to penalties for late payment or default in furnishing
returns in the same way as the deceased would have been. Notification from the

Commissioner in the form of a notice of assessment or nil tax advice may be relied on by
a trustee to distribute the assets of the estate.

The trustees may be personally liable for the tax if they do not set aside sufficient
assets to pay it (16-040).

Where the trustees are unable, refuse or fail to furnish a return, or where probate or
letters of administration are not taken out within six months of death, the Commissioner
can make an arbitrary assessment of the taxable income and the tax (including relevant
penalties) payable thereon (TAA Sch 1 s 260-145; 260-150). In cases where probate or
administration is not granted within six months, a person who claims an interest in th=
estate may object against such an assessment in accordance with TAA Pt IVC e
objection is called a *‘delayed administration (beneficiary) objection’”). Where probat: or
letters of administration are eventually granted, the executor or administrator may also
object against the assessment in accordance with Pt IVC (the objection sz called a
“‘delayed administration (trustee) objection’”). See Y28-020 for the titnelimits for
lodging a delayed administration (beneficiary) objection or a delayed administration

(trustee) objection. (Note that the Commissioner may grant an extension of time:
928-030.)

For a checklist of the tax consequences of death, see 944-170.
125-540 Recovery from third party

Where a tax-related liability (§25-500) is payable, the Commissioner may issue a
notice under TAA Sch 1 5 260-5 requiring any person who owes money to the taxpayer to
pay that money to the Commissioner instead. This power enables the Commissioner to

collect the tax-related liability without proceeding to judgment or execution against the
taxpayer.

The s 260-5 procedure is akin to garnishee proceedings and, accordingly, a s 260-5
notice is sometimes referred to as a garnishee notice or third party notice. The service of
a notice on a third party creates a statutory charge in favour of the Commissioner over
any moneys payable, or which become payable, by the recipient of the notice to the
taxpayer (Donnelly; Lanstel). However, it does not create a proprietary interest in the

moneys (Hansen Yuncken v Ericson) and may be subject to a pre-existing charge (Mariket
Nominees).

925-530
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le. However, a decision to issue a notice in respec
?éligﬁ?gribvias stayed by the Queensland Supreme Court was held to be unreasonable
]

(Denlay).

Unless there are special circumstances, the Commis?ip?/nerd 18 ﬁ?ot ;en_}zge% ntoSE;\;le
i issui tice to a third party (Woodroffe, Saitta). i1,
advance notice before issuing a no i ) 1 o
i 1 t left at the taxpayer’s pos
i ere invalid because a notice of assessmen :
nitlt(l:li:s ;Zme day was not validly served, so there was no debt due and payable on that
0

date.

i i i ice i ffence (TAA Sch 1 s 260-20)
by a third to comply with a notice is an o Bk
thl;ayl)l:;:hx) s a20 Igj)ec-l:fltaiflty units (29-000) and the offlendi:lr rgay a]so ‘_be :;cg;r;ds 52
- S issi i gsion
onnt sought by the Commissioner. Alternatively, the Commi ‘
?f)é;?f %]T thé1 recogery gf the amount due under the notlcelwhent_the _tlrlned iﬁ;n Ifg)e/?%:
ivel i t under the notice is in
hes aivived (Barnes). Any person mal_(mg a paymen g s
i idi be challenged, eg on grounds ot ba
tlie ymount paid. The validity of a notice can _ on il e,
the matter, including the pers
o ose, by any person with an mnterest n .
Qﬁ%r;pféeprﬁice 18 3s(f:rved (Sunrise Auto). However, any su;:h gulers?;( cggﬁftu(r:ll‘llzllser:%l:
rrectness of the underlying assessment giving rise to the ;
i:ipgger challenges the assessment under TAA PtIVC (Sunrise Auto) (]28-000).

The Commissioner’s power to issue a notice to a third party is not confined t(é Sﬂ(l)i
collection of debts due to the taxpayer, but mz;y %lso épp]y Whggscih::l st;lérfh zaztgfm%\zmb]e
Saitta). The Commissi :
may later owe money to the taxpayer (Sait B it A o The
der ITAA36 former s 218 to require a solicitor to : had
E(?l?lcﬁolrl?s trust account on behalf of a client as security for future costs (Gilshenan &

Luton).

Minor errors in a notice issued under TAA Sch 1 s 260-5 wil]hng}1 ne(;es;egrllltz
invalidate it (Goodin). However, a notice which was ambiguous as t‘o_w ?_de(r 15)9 };4 ents
were to be made to the Commissioner every two or four weeks was inval ]
and Gasparini).

A Mareva injunction obtained by the Commissioner preventing a _t;xpe;yg from
dealing with his/her assets does not nullify a notice served on a third party (Zumtar).

In Brown v Brown & Ors, a notice issued to a third party in respect C{f a dgbttggzg
by a company that was subsequently wound up was leffectwc. The court a sgélejei ed on
argument that, by lodging a proof of debt, the Commissioner had surrendered the s y
interest created by the notice.

Where notice will be ineffective

A notice to a third party is ineffective against mcigey h(?;i i? a joSint _;?J(;o?;t];ke)ve}r‘i
' i joi t holders (Westpac Saving .
though tax is owing by each of the joint account hs
notic%: directed to the Official Trustee is also 1netfe$tlve (?IHZ)-'I}N}ITS et?:ﬁa'ﬁmr ia;l‘ft]%}
issul ice, that notice will no

money due to them before the issuing of a notice, : _ ! ht
the as);ignee, even if the person holding the money received the notice before receiving
notice of the assignment (Zuks).
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A notice requiring the payment by a bank of moneys held on account of a taxpayer
will be invalid where the moneys held in the account are denominated in foreign currency
(Conley).

The Commissioner cannot use the power to collect from a third party as ap
instrument of oppression to deprive a taxpayer of virtually all his/her income flow. Nop

can it be used to collect tax owed not by the taxpayer but by companies associated with
the taxpayer (Edelsten v Wilcox).

Where a taxpayer who owes tax sells mortgaged land, the purchaser will generally
not be required to pay the whole, or part, of the purchase price to the Commissioner tg
the detriment of the mortgage provider’s secured interest. In these cases, the
Commissioner says that he will generally only seek to apply a notice to so much of the
purchase moneys to be paid to the vendor, or as the vendor directs, as remains after the
mortgage has been discharged (PS LA 2011/18). However, the result in Park, where the
Commissicner enforced a notice ahead of two secured creditors, seems to sit uneasily
with his stated policy in PS LA 2011/18.

A notice does not override an equitable lien held by the taxpayer’s solicitor over the
moneys charged by a notice for costs reasonably incurred in recovering those moneys
(Government Insurance Office of NSW: Heath).

A notice issued to a third party after the commencement of the winding up of the
taxpayer company, ie where a liquidator has been appointed, is invalid (Bruion
Holdings); TAA Sch 1 s 260-45 provides a specific regime for the collection and
recovery of tax liabilities of such companies, ie by requiring liquidators to set aside from
the available assets of the company an amount sufficient to pay the Commissioner the
amount recoverable as an unsecured creditor in the liquidation.

Further, once the taxpayer’s debt is discharged, whether by payment or otherwise
(eg where the taxpayer successfully challenges the relevant assessment), the notice ceases
to have effect (Government Insurance Office of NSW — in that case, the tax debt was
discharged upon the taxpayer being discharged from bankruptcy).

Review of s 260-5 notices

A decision to issue a notice under TAA Sch [ s 260-5 is subject to judicial review
(Edelsten v Wilcox); however, it is not reviewable by the AAT under TAA \PE1VC
because it is not a reviewable objection decision (Rossi).

[FTRY977-690]
925-550 Departure prohibition orders

The Commissioner can issue a departure prohibition order (DPO) to stop a person
with a tax debt leaving Australia (TAA s 14Q to 14ZA). The issue of a DPO ensures that
the debtor does not leave Australia without discharging an outstanding tax liability or
without making satisfactory arrangements for it to be discharged. The penalty for defying

a DPO is severe: a fine of up to 50 penalty units (§29-000); and/or one year’s
Imprisonment.

Where a DPO is in force, the debtor may still leave Australia temporarily if he/she
obtains a departure authorisation certificate from the Commissioner. These will generally
only be issued if the Commissioner is satisfied that the debtor will return to Australia and

the tax liability will be discharged or that a temporary departure should be allowed on
humanitarian or general policy grounds.

The Commissioner is required to revoke a DPO if (1) the debtor’s tax liabilities
have been wholly discharged and the Commissioner is satisfied that any future tax
liabilities in respect of matters that have occurred will be wholly discharged or

completely irrecoverable; or (2) the Commissioner is satisfied that the debtor’s tax
liabilities are completely irrecoverable.

§25-550
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i Court against the making of a
| lies to the Federal Court or the Supreme _
POAXnagg[iial 1iessnot simply a rehearing of the matter an]_()i Ptge_om{s ISr :‘1; ;\l;e; };()j]zbgdg
. is invali ). A decision to make a is also :
; DPO is invalid (Poletti). . : :
mvedg];nistmtive Decisions (Judicial Review) Act 1 #Lr ({‘xDJR A1Ct) (15281(1682)1,)1216 éi
e Aviewable by the AAT (Case 7/95). The Comin]sswne; s :ﬁfu;i\ _tro rf:vi(l)l o ntinte
. isati ificate is reviewable by the or,
: parture authorisation certificate _ ; > 48 prigle
L vk involves the interpretation of the legislation), by
: eg where the matter involves the interp
f:]rf}gglstégﬁ fm%ler the ADJR Act (]28-180). A taé(pagi:gr who \ngmgzlc}t itcoipgigcorrel:riza;:a‘i[g
: i i i is wi ildren an -
wit sl spend time with his wife and chi :
e ili}: :ffloartlgei;asp granted a departure authorisation cg:rtlﬁc,ate 11):3: tlhet Aﬁ;eoz
;;02*11 Enitarian grounds (Crockett). However, the Clgm_mlssmner shge Stixpgyers 4
. isati ific held in cases W
thorisation certificate has been up ' ‘ ad
depj{;;rs?y allalrc:ached DPOs and failed to provide anyds;}e:)ct:wurlt%i fofrfel:lgzrs ;;tgr;ecﬁf;
. in tax debts and o _
ider rther, a taxpayer who owed $23m in _ _
giuiﬁegl'o?éh to satisfyptge Commissioner could not obtain a departure authorisation
u

certificate even though his wife was dying overseas (Lui).

Penalties will be attracted if a person fails to answer qm_as‘tiofr}s frc&mb poiu;gpcg
Customs officers directed at determining wl_leth%gﬂa% Ogers?infgi lgm(;c]iigly {n g 6
i enalty is.a fine of 10 penalty units: .29- an i .
gfﬁs: f:;ll;ltg suc?t\ya, question (maximum penalty is a fine of 10 penalty units (29-000) or
six months’ imprisonment, or both).

Appezls against DPOs were unsuccessful in the Briggs, Winter and Poletti cases.

Iiowever, an appeal was successful in Pattenden 1r]‘;)ecgus._f: _the DPlg}aag(})izgsiizﬁg
2) j fter i thorised by the decision-ma . |
b+ an-ATO officer after it had‘been an S iy e
ro i i t the taxpayer was a fhght T1SK. r, _
orounds did not exist for the belief tha : e
; 1 the taxpayer had very few a
sase, the Federal Court said that because ‘ ' D s
f tax could not be affected by his departure. . 'S case, :
tChSLrlretC]S;fir{hzt th: taxpayer’s bankruptcy released him from his tax liabilities at the time

the sequestration order was made.
[FTR §970-700]

925-560 Directors penalties

issi from the directors of
ial regimes enable the Commissioner to recover :
compsair)l?g;dungﬁd amounts under the PAYG withhelding system (ﬂé6;5%(l) :;c;nlgé%atg
superannuation guarantee (SG) charge (739-000). These are proposed to
GST (§25-580).

The regimes are contained in TAA Sch 1 Div 268 and TAA Sch 1 Div 269,

Estimates of liabilities

iSsi ke a reasonable
nder Div 268: s 268-1 to 268-100, the Commissioner may make e
estim[ite of a person’s PAYG liability under TAA Sch 1s 16-70, hapv;ggf,Gr;%gginttz
anything that the Commissioner considers is relevant, including previous } oo Aapmnits
withheld. The Commissioner may also make an estimate of the unpalt e
amount of SG charge for a quarter to the extent that the charge has not a y

assessed.

When the Commissioner makes such an estimakt)e, thg pegsq;l t?;%e?:or?o;gﬁgslg
: . ;
iti f the estimate, and that the estimate may be reduced i1 il nale
s“tlilli?fryodecl;ation or affidavit specifying the actual amount of h.ablllti/. 021’6%6_3810:51)1”11%{51;?;
no amounts had to be withheld or paid (TAA Sch_ ls 268-40(]})\, Alt;n}l _1, ‘ 268-75)
an estimate remains unpaid after seven days, GIC is payable (T c A
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Once an estimate has been made, the Commissioner may commence Tecove
proceedings based on that estimated liability (TAA Sch 1 s 268-20(2)). The person liable
may defend the recovery proceedings by proving, by means of an affidavit, that the actug]
liability never existed, has been discharged or is less than the Commissioner’s estimate
(TAA Sch 1 s 268-40(1), items 2 and 3; 268-90).

Company directors personally liable

In conjunction with the regime for the recovery of unremitted amounts, the director
of a non-remitting company may be personally liable to pay an amount equal to the
company’s tax liabilities (TAA Sch 1 Div 269: s 269-1 to 269-55). The regime applieg
where a company is required to remit an amount in respect of: (1) PAYG withheld; (2) an
alienated personal services payment received; (3) a non-cash benefit provided; (4) ag
estimate under Div 268; and (5) SG charge for the relevant quarter.

Under Div 269, there is a duty on a director to ensure that the company:

® meets its obligations to remit amounts deducted or pay estimated liabilities (see
above)

® gpoes into voluntary administration, or
® begins to be wound up (TAA Sch 1 s 269-15).

If the company has not undertaken one of these options on or before the due date for
the remittance of the deductions or amounts withheld, the directors of the company are
each personally liable to pay to the Commissioner, by way of penalty, an amount equal to
the unpaid amount of the company’s liability or the estimate. This liability applies to
persons who were directors at any time during the period from the date the deductions
were made to the due date for payment (TAA Sch 1 s 269-20(1), (2)). Importantly, new
directors may be liable where, 30 days after they become directors, the company has still
not complied with the above requirements (TAA Sch 1 s 269-20(3)). However, the
Commissioner cannot take action to enforce an obligation or to recover a penalty if there
was an instalment arrangement in force under s TAA Sch 1 s 255-15.

A director will also remain liable for penalty in certain cases, even if there iz an
appointment of an administrator or the commencement of winding up, if this tale=s place
outside a three-month period during which the company’s underlying liabilit - vemains
unpaid and unreported (TAA Sch 1 s 269-30(2); Roche). It applies where:

® the directors penalty relates to a withheld amount, or SG charge. which has not
been paid a period of three months after the due day for its payronyy or

® the directors penalty relates to an estimated amount of PAYG withholding liabilities
or superannuation guarantee charge which has not been paid within three months of

the day by which the company was obliged to pay the underlying PAYG or SG
charge to which the estimate relates.

In these cases, the subsequent appointment of an administrator, or the beginning of
the winding up of the company, will not have the effect of remitting the directors penalty.
That penalty will therefore continue to be payable. However:

® in the case of withheld amounts, remission may continue to be applicable to the

extent that the company has notified the Commissioner within the three-month
period of the amount of its liability

® in the case of SG charge, remission may continue to be applicable to the extent that
the company has lodged an accurate SG statement within the three-month period.

Notice of penalty
The Commissioner must give 21 days’ notice before instituting proceedings to

recover, by way of penalty, the unpaid amount of the company’s liability or the unpaid
amount of the estimate of that liability (TAA Sch 1 s 269-25(1)). The penalty notice is a

125-560
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A

iti roceedings for the penalty and should not be equated
andltlon I;riiiei?le?itntg e[f (ﬁfcr}{ 5 duty of %omplianoe by the directors arises. That duty
with e ]())r before the due date for the remittance of the deducted amounts and not on the
o an the notice. If directors are aware of their company’s insolvency or imability to
receIP};ﬁ 01;111remitted.instalments, they do not require a notice for them to reasonably
uﬂde:tjke the options available to bring about compliance (Re Scobie).

ice i t have to be a current director. It 18
e person to whom a notice is sent does no _
fﬁggnt%f the person is in office for at least some of the period before the due date
f,:,lhen the company became liable to make the payment (Canty).

Penalties imposed on directors are not subject to GIC (]29-510), but may be subject
fo pre-judgment interest (Canty).

The government proposes to Temove the 21-day notice period for high risk phoenix
operators (§25-580).

service of penalty notice

i from ASIC documents that a person is or has been a dlrf—:ctolr of_ the
[in?r ﬁ?gfgihe last seven days, the penalty nptice can be served by delivering it (;r
b it to the pdrsen’s place of residence or business as 1t appears on those documents
poﬁgs(:h 1 $259-50). The Commissioner may also send a copy of the notice to the
grector’s tax_ agent’s address (TAA Sch 1 s 269-52). _The notice 1is takenltc? gggglzvsea )ajt
the time faat the notice is left or posted by the Commissioner (TAA Sch L ; : ti’ue, Acxs’
not at <he sime the letter would ordinarily have been delivered under s tho s s
Intei aretation Act 1901 (Roche); the Commissioner does not need to satisfy the
q nof}':\:e was actually received by the director (Tannous).

mefences to personal liability

A director has three defences against proceedings to recover the penalty:

(1) because of illness or for some other good reason, it woucliqdha\'i bteilé u;;ias?[rllatﬁg
the person did not fa s
to expect the person to take part, and ;
management ofpthe company at any time when the person was a director and the
directors were under a duty to comply

(2) the person took all reasonable steps to ensure that the directors complied or there
were no reasonable steps that could have been taken

i i SG charge legislation as
lation to the SG charge, the company treated the h;
% ;;;ging to a matter in a way that was “rf:asonably arguable’” and the company
took reasonable care in applying the legislation (TAA Sch 1 s 269-35).

In practice, it can be difficult to meet the requirements of these defenczi; Itn B;i:fmggﬁ
a director who had concerns about the management of a company was l]l_na < "?he g) =
the second defence that he had taken all reasonable steps to ensure comp ]}lanced._ Sy
noted that, although he had tried unsuccessfully to convince the ot tcrb lrelgund N
comply, as a single director he could have _caused the company to begin ((31 te “eek T aﬁ
and should have obtained professional advice at an earlier stage. The nee 0’ Sﬁnancbial
advice as soon as a director becomes aware of the true state of a company’s
obligations was also underscored in Solomon.

A person who, two months after the unre:rnitted amounts wer;I due, Eilcqz;ngt ea;
director of a company for 17 days and who received a notice ne_arly t lec E}]?hou B
ceasing to be a director was also unable to rely on the defences (F ergerta d). \ duegjw s
director had not been aware of the company’s financial position or the amounts e
he was a director, this was not sufficient to provide a defence. The cougk Wami i
was the responsibility of new directors at the time of, or before taking up,
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potential residential land will be required to issue a notification to the purchaser 14 days

before making the supply. However, purchasers will not be required to register with the
ATO under PAYG withholding.

The administrative penalty under s 16-30 (129-300) will not apply where the
purchaser reasonably believes that the premises are not new residential premises.

Entities that make a taxable supply of new residential premises or new subdivisiong
of potential residential land will be entitled to a credit on their BAS for the amount of the

margin scheme (34-230), the supplier may apply to the ATO for a refund of a portion of
the amount withheld by the purchaser.

Declarations

926-350 TFN and withholding declarations
TEN declarations

A person who receives a payment for work or services, a retirement payment,
annuity, benefit or compensation payment, or is likely to receive such a payment, may
give the payer a TFN declaration (TTAA36 s 202C). This extends to a non-cash benefit
where withholding would have been required had the benefit been paid in cash. A TFN
declaration cannot be given in relation to a voluntary agreement to withhold (§26-150) —
instead, the voluntary agreement discloses the payee’s ABN, which is sufficient. A
person can choose whether to provide a TEN declaration but, if one is not provided, the
payment is subject to withholding at the top marginal rate plus Medicare levy.

To avoid amounts being withheld at the top marginal rate, an individual should
complete a TFN declaration each time a new relationship is commenced with a payer (eg
starting a job or converting a superannuation entitlement into a pension). An individual ig
exempt from quoting a TFN if he/she is:

® under 16 years of age and not earning enough to pay tax, or

® receiving certain Centrelink pensions, benefits or allowances or a service pensicn
from the Department of Veterans Affairs.

The approved form of a TFN declaration requires the individual to answer qrestions
about residency status, whether an exemption from tax up to the tax-free threshold is
being claimed, entitlement to rebates and benefits, and accumulated HELP debts.

The payer must forward the declaration to the Commissioner within 14 days after
the payee has given it, and must take information contained in the daclaration into
account when working out how much to withhold.

A payer making a payment for which a payee may make a TFN declaration must
notify the Commissioner if the payee does not provide a declaration,

Optional arrangements from 1 January 2017

An employer may inform an employee that he/she is able to make a TFN declaration
using the Commissioner’s online service, rather than the employee providing the form
directly to the employer (ITAA36 s 202C(2)). The Commissioner will then make
available to the employer the information in the employee’s TFN declaration where the

employee has made a TFN declaration in relation to that employer to the Commissioner
(ITAA36 5 202CG).

126-350
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i

i il the employer within 14 days after the
employeE’S ;l;lliNof f}?;:l:rnigﬁ:;n?;?tl lrd;laiiott?ship, thenpthe employer must give notice to
Com(ljn ilqlggszioner in the approved form (ITAA36 s 202CF(LA)). e
. e still required to on-disclose an employee’s TFN to_ a _superaglrlld i

i Emp]i?yzrs talllre employee quotes histher TFN to the Coménfsmner
Ent;ﬁis\:ioflgr malces the TFN available to the employer (SISA s 299C(4)).
o

i idati 1 January 2017 _
onal TFN validation from | - .
b he Commissioner can provide employers with both ?}?Sltlyr% 1\?11(; 1?;% e
~ The of an employee’s personal details, including h1fs theer empléyer ok
Va]ldat'ls;'oner is satisfied that the person is an employee 3(; Sk
con}g;ee has given a TFN declaration to the employer (ITAA s. : ;
o Employers are not required to validate their employees’ TEN informa 1;)n. e
A negative validation notice is not a nqtice that the TFT\(Tjl qqurl‘E?;iAlgyéts e2 (r);cé% g
invalid. This is because a validation notice is not a notice Uin etr:on i o Do e
Fiit o ction relates exclusively to TFNs stated in a TFN dec aralu lfur;gher infonnmamtio] e
Fhat Seble to validate the information, then the employer'ca_n seek e e e
Jie e loyee to resolve any discrepancies. The Commissioner may p
g;fe;rgge to receive information and give a notice.

: iny Ueclarations , :
WEtthId"j{‘.LtCh ects to receive a payment for work or services, a r]et1rerrilggé
o Gy (l)ae?epﬁt or compensation payment, or an alienated person?-ta‘isﬁn(;ther

——on.. and who wishes a matter relating to the person’s mcomeb taxit?hifd from the
BN & be taken into account in working out the amount to be W, TAA Sch 1 s
'ak’lities to be _ae the payer a withholding declaration about the matter (ATO g i
?gyg(l)‘;nt:f‘rrll‘lea)cflegcll‘;raﬁon must be in the approved form (see further the
13- .

ithholding declaration (NAT 3093)}). - ;
- i Eividual may only make a withholding declaration if he/she;lafv i%}l];zrlldﬁg
paye;'A{al 111']FN declaration or has entered in’_tofa voipntagveilgzieg1eTr}‘tN oy
i be used to change any information ; e
dgiﬁ?&?ﬁgﬂiﬁliﬁ%on can only be given about a particular matter to one payer at any
wi

iven time. ‘ ‘ _
gl Section 15-50(1)(b) lists the matters that may be taken into ??Cﬁggiﬂ?y vtvoc?rkmg
the am?)unt to be withheld are any matters relating to the individual’s ;

paymen, annuity,

® income tax

® the Medicare levy

® repayments of accumulated HELP debts

® repayments of accumulated trade support loans, and
® repayments of accumulated FS debts.

ion i ing out
A payer must take the information in the declaration into account when working

IIlLlCh tC th]“]ld' h re tha a} ee’s CIre umstances :}la‘nge m Blﬂtl on to ¢
2
})IESCHbed matteT, t] 1& pa.yee IH]St l!l()\' ([e ane Wltlﬁ (0] d“lg dBCIaIathll [I Ieg 56 ]

Payer’s Obligations
26-440 PAYG payer obligations _ o
i A payer of apwithholding payment has various obligations under PAYG. These
include the obligation:
® to withhold amounts (§26-450)

926-440
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monthly. These taxpayers

are referred to gg “deferred BAS payers™ (§24-24q),
Therefore, small withholders may be eligible ag they pay qQuarterly but large withholder
are not.
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PAY

instalment only, or
ly instalment notices (PAYG instalment only, GST insta
ins
i %f{'tg gnd GST instalment only).

Medium withholders who do not [
monthly) are required to pay by the 21
qualify for the deferral wi

P> Example 1: Large withholder

Abbott Manufacmring makes a payment

of salary to its employees on the first Tuesd
It is required to Pay the amount withheld

on that Tuesday on or before

the following Monday.
P> Example 2: Medium withholder

amount to the Commis

If Surfboards‘n’More had quarterly GST obligations, it muyst

mounts withheld on 5 July 2018 are due by Tuesday 21 August 2018
as the company did not have another quarterly BAS obligation due in that month.
B> Example 3: Small withholder
The Tipperary Cake Shop pays its

employees on g monthly basis. The am
February 2018 must be paid to the

Commissioner on or before 28 April 2018,

The Commissioner may, with a withholder’s agr

cément, vary the meang by which it
Pays amounts. Written notice muyst

be given to the withholder.

Where a due date for payment of a tax debt falls on 4 Saturday, a Sunday or a public
holiday, taxpayers may bay on the next business day without mcurring a penalty o GIC
(TAA s 8AAZMB).

Lodgment concessions

The ATO lodgment concession for tax ag
for lodgment of the first, third and fou

electronically. Fyll details of the Tax agent
the ATO website (Www.ato.gov.au).

ents generally offers a four-week extension
rth quarterly activity statethents if lodged
lodgment program 2017/(8 are available on

for lodgment of rst, third and fourth
electronically. However, this concession does nof apply to;

® monthly activity statements

® monthly GST
obligations)

® monthly PAYG withholding payers

® head companies of consolidated groups

payers with quarterly PAYG Instalments (or other quarterly

® Jlarge businesses with substituted accounting periods (a large business is one with
annual total income over $10m, apnug

I GST turnover over $20m, annua]
withholding bayments over $1m, or a me

mber of a company group where at least
one member of the group has annual tota] Income over §1 Om)

statements that did not have an original due date of the 28" of the month

126-550

ay of every month,

a Thursday. Tt pays its GST monthly. Tf jt withholds
sioner on or by Monday 23

pay the amount withheld on 7 June by

i ing tax 21 days after the
B w“hho'lt:;?lding tax (426-200) is due and payable at the end of 21 day
TFN wi

- .. . . 2 1
¥ _I
Bnd ()I the 1 1come )‘eal 11 WI Ch the acc lled gal 118 C llded in the IllVCSt() $ assessaple
{ (S a abl)e Ollltl and Se‘rerall b [he aneStOI and the 1n\‘est]11611t bOd CXCe! t ll
I

wealth entity, in which
untaxed Common ea} e
. ommonwealth or an . investment body ta
the 1nVes entbl]m%}; ltgilgh?n(\;estor who is taken to have authorised the 1
o 4
case 1t 18 payablc ‘ T
. ts behalf. _ hbelding tax
pay it on h_;s/hetrm/l ent body may recover from the mvestorV ;H%OENthewirlwestornalgainst N
e e ount that it can reco
: d to set off an am
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Further information on the consultation and design process and STP reporting i
general can be found on the ATO website.
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Standard annual payment summary rules

Under PAYG withho
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(1) during the year, the payer made 2 withholding payment to the payee (other than
withholding payment in relation to a Superannuation lump sum or an ETP, §
payment for a supply where th ipi i
interest or royalty or other specified
926-265 for the types of payments th
Or a managed investment tryst fund p

(2) during the year, the payer received a withholding

payment in relation to a dividend
interest or royalty payment received for a foreign resident and the payee is the
foreign resident

(3) during the year, the
126-265 for the typ
and the payee is the

Payer received a withholding
€s of payments that are speci
likely foreign resident

(4) during the year, the payer received a withholding
personal services income, or is taken to have paid
mcome as salary on the last day of the year

(5) the payee is an individual and }
income year ending at the en
employment by the payer, or
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A “‘payment summary’’ is a written statement that:

® names the payer and recipient

states the recipient’s TFN or ABN (if these have been given to tho

states the total of the withholdin
the amounts withheld by the pay,

payer)
€ bayments (if any) that it woveis and the total of
er from those withholding jayments

specifies the financial year in which the withholding payments were made

mcludes other information that the Commissioner requires to be included (TAA Sch
1516-170),

The Commissioner may vary any requirements b
such instances and to such extent as he thinks fit.

Generally, the payment summary must be given within 14 days after the end of a
financial year (ie generally, by 14 July) and it must cover each withholding payment and
the reportable fringe benefits amount/employer Superannuation contributions, where
relevant, except where it is covered by a previoys payment summary. However, from July
2018 (with a voluntary pilot starting in January 2017),

Payroll (26-630) will be ab]

it is proposed that Single Touch
€ to automatically report payroll information to the ATO and
employers using that system will no longer have to

report employee-related PAYG
withholding in their Payment summaries.
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The recipient must ask for the payment summary not later than 21 days before the
end of a financial year. The payer must comply with the request within 14 days after
receiving it, unless the recipient is an individual and has a reportable fringe benefits
amount for the income year ending at the end of that financial year. This is because there

are reportable amounts that can only be calculated at the end of the FBT year on 31
March.

Where an employee ceases employment between 1 April and 30 June in a particular
financial year, the reportable fringe benefits amount for the period from 1 April to when
the employee ceased employment will be included on a payment summary issued by 14
July after the end of the following financial year. The withholding payments for this
period are included on the payment summary issued by 14 July after the end of the

current financial year together with any reportable fringe benefits amount calculated to
31 March of the current financial year.

P Example

David ceased employment on 12 April 2017 and there was a reportable fringe benefits amount in respect
of his employment. David’s employer, George, is required to issue a separate payment summary for the
reportable fringe benefits amount paid from 1 April 2017 to 12 April 2017 no later than 14 July 2018.

Amounts withheld from payments made to David up to 12 April 2017 and the reportable fringe benefits

amounts calculated to 31 March 2017 must be included on a payment summary provided by George to
David by 14 July 2017,

Payers are not required to provide a part-year payment summary where the payer
has made a reportable employer superannuation contribution in respect of the recipient’s
employment during the financial year (TAA Sch 1 s 16-160(2)).

Exemption from giving payment summaries

The Commissioner may exempt an entity from the payment summary obligations
(TAA Sch 1 s 16-180). The following exemptions apply:

® where payments are made to a company director, committee member or office

holder and the recipient is required to temit those payments to another entity
(Gazette No 8 676, 28 December 2000)

where payments are made to a religious practitioner by an entity that1s not a
religious institution for work or services performed. In the case of chaplaiacy and/

or counselling services, the weekly payment must not exceed $100 or'$433 monthly
(Legislative Instrument F2006B00322)

® where a payment is made under a contract to an individual engaged as a performing
artist to perform in a promotional activity that is; (a) conducted in the presence of
an audience; (b) intended to be communicated to an audience by print or electronic
media; (c) for a film or tape; or (d) for a television or radio broadcast and the payer
has issued a payment summary to the performing artist at the time each individual
payment is made (Gazette No GN 8, 27 February 2002)

in relation to terminally ill recipients of lump sum superannuation member benefits
(Legislative Instrument F2008L01999)

for withholding amounts made on a passbook savings account where a TEN or
ABN is not quoted and for dividends, interest and royalty payments (Legislative
Instrument F20121.02333). However, entities are required to provide payment
summaries if passbook savings account holders specifically request them.

Exemption from giving copies of payment summaries

Entities are not required to provide employees and other payees with a duplicate
copy of a PAYG withholding payment (Legislative Instrument F2008L01659). This
exemption applies to entities making payments covered under Subdiv 12-B, 12-C, 12-D,
12-E, 12-F, 12-FA, 12-FAA, 12-FB, 12-G, Div 13 and ITAA97 s 86-40.
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implications of single touch payroll (STP) reporting

bstantial employers that notify the Commissioner using single touch payroll
repor?i]flg (926-630) I\)Nigno longer need to comply With their obligations _under s 16-1;5;
and 16-165 to provide payment summaries to their empl_oyees in relatl%u to ar_noglto
reported through STP (TAA s 389-20), although they will continue to be ;e:gt;lr)e
provide payment summaries in relation to amounts that are not reported throug :

i i t summary if requested to
Employers may still choose to provide an annual paymen .
do so bypanyempl())?ge. While it is not mandatory for substantial employers to notify the
Commissioner of reportable employer superannuation contribution and reportable fnngl:
benefit amounts through STP, a substantial employer may nonetheless choose tlo repo
these amounts to the Commissioner through STP by 14 July and, if so, that emp oyzi;lo
Jonger needs to provide an annual payment summary covering these amounts (T s
389-20(1)(c); 389-15(3)). N |
With respect to payments notified using STP reporting, the Commissioner will be
able to make the information currently recorded on an annual payment summa}zy
progressively available throughout the income year to affected employees on the
Commissioner’s online service. This will allow such employees to view information
about income payments made to them by such employers. In effect, the Comr_rﬂssmnc;:r
will provida the employee with a payment summary either through the Commissioner’s
online service or the employee’s tax agent’s pre-fill service. It is understood that paper
payment summaries will be issued by the Commissioner where the employee cannot
othzwvise access it.
i i i ith their obligation under s
Substantial employers will not be required to comply wit _
10-160 to provide appart-year payment summary to the extent that it would relate to an
amount that the employer has notified under STP.

[FTR 9976-883]

Recipient’s Rights and Obligations

926-650 PAYG recipient rights and obligations

Under PAYG withholding, a recipient of a withholding payment has various rights
and obligations. These include the following:

® the right to a credit for amounts withheld (926-660)
@ the right to a refund from the payer when amounts are withheld in error (26-680)

® the right to a refund from the Commissioner when amounts withheld in error have
been paid to the Commissioner (§26-700)

® the obligation to keep certain records (f26-720).
926-660 Right to a credit

In general, an entity that receives a withholding payment is entitled to a credit f{or
the amount withheld. Also, the foreign resident for whom a dividend, interest or royalty
withholding payment, or other payment, is received is entitled to a credit for the amm;nt
withheld. Special rules exist for determining entitlement to the credit in the case of a
partnership or trust.

As a general rule, a person is not entitled to a credit for an amount withheld to the
extent that it must be refunded (TAA Sch 1 s 18-5).

A decision by the Commissioner to refuse a taxpayer’s claim for PAYG credits is
not subject to judicial review (Perdikaris; James).

126-660
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Further information on the consultation and design process and STP reporting iy
general can be found on the ATO website.

926-640 Obligation to provide information to a payment recipient
Standard annual payment summary rules

Under PAYG withholding (s 16-155), a payer must give a payment summary to ap
entity (the recipient) if’

(1) during the year, the payer made a withholding payment to the payee (other than g
withholding payment in relation to a superannuation lump sum or an ETP, g
payment for a supply where the recipient does not quote an ABN, a dividend,
interest or royalty or other specified payment received for a foreign resident (see
926-265 for the types of payments that are specified), a closely held trust payment
or a managed investment trust fund payment)

(2) during the year, the payer received a withholding payment in relation to a dividend,
interest or royalty payment received for a foreign resident and the payee is the
foreign resident

(3) during the year, the payer received a withholding payment of a specified type (see
926-265 for the types of payments that are specified) for a likely foreign resident
and the payee is the likely foreign resident

(4) during the year, the payer received a withholding payment which is alienated
personal services income, or is taken to have paid alienated personal services
mcome as salary on the last day of the year

(5) the payee is an individual and has a reportable fringe benefits amount for the
income year ending at the end of that financial year, in respect of his/her
employment by the payer, or

(6) the recipient is an individual and reportable employer superannuation contributions
have been made by the payer, in respect of the individual’s employment, during thz
year.

A “‘payment summary’’ is a written statement that;
names the payer and recipient
states the recipient’s TFN or ABN (if these have been given to the npayar)

@ states the total of the withholding payments (if any) that it covers-and the total of
the amounts withheld by the payer from those withholding pavincnts

@ specifies the financial vear in which the withholding payments were made

@ specifies the reportable fringe benefits amount and/or reportable employer
superannuation contributions (if any) that it covers and the income year to which
that amount relates

® includes other information that the Commissioner requires to be included (TAA Sch
1s16-170).

The Comumissioner may vary any requirements by written notice and may do so in
such instances and to such extent as he thinks fit.

Generally, the payment summary must be given within 14 days after the end of a
financial year (ie generally, by 14 July) and it must cover each withholding payment and
the reportable fringe benefits amount/employer superannuation contributions, where
relevant, except where it is covered by a previous payment summary. However, from July
2018 (with a voluntary pilot starting in January 2017), it is proposed that Single Touch
Payroll (26-630) will be able to automatically report payroll information to the ATO and

employers using that system will no longer have to report employee-related PAYG
withholding in their payment summaries.
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Where a payer makes a withholding payment for a supply to a recipient who does
not quote an ABN, the payer must give the recipient a payment summary when making
the payment, or as soon as practicable afterwards (TAA Sch 1 s 16-167). The payment
summary must cover only that payment.

Other payment summary rules

Standard payment summary rules do not apply to the managed investment trust
withholding. Entities required to withhold must provide a statement each year to the
payees that details the amounts of the payments from which withholding has occurred
and the amounts withheld from those payments. The statement must be provided within
14 days after the end of six months after the end of the managed investment trust’s
income year. The statement may be provided in electronic form and a copy is not
required to be given to the payee.

Generally, where a payer pays a superannuation lump sum, ETP or a departing
Australia superannuation payment, the payer must give a payment summary covering the
payment to the recipient within 14 days of the payment being made (TAA Sch 1 s
16-165; 16-166). A copy must also be given to the Commissioner. However, this has
been deferred in respect of ETPs or departing Australia superannuation payments until 14
August following the end of the financial year in which the payments are made
(F2012L00584Y.

An entity that makes a withholding payment in relation to a payment to recipients
who do not faote an ABN must give the recipient a payment summary and a copy of it
that covers that payment, unless the amount required to be withheld is nil. This must be
don¢ Wwhian making the payment, or as soon as practicable afterwards.

The ATO requires that an information statement be prepared in relation to TFN
amounts withheld from ESS interests, which discloses the amount withheld.

A payment summary must not cover a withholding payment that is a payment of an
amount purported to have been parental leave pay which was not lawfully payable. In this
case, within 28 days of becoming so aware, the payer must give the recipient an amended
payment summary, a notice in the approved form or inform the Secretary of the
Department of Families, Housing, Community Services and Indigenous Affairs
(FaHCSIA) that the payer does not intend to give the recipient an amended payment
summary or notice.

Part-year payment summary

The payer must give a part-year payment summary to the payee if the payee asks in
writing for a payment summary covering one or mote withholding payments (TAA Sch 1
s 16-160):

® made during the year, other than one in relation to an ETP, a supply where the
payee hasn’t quoted an ABN, or a dividend, interest, royalty or other specified
amounts received for a foreign resident (see 926-265 for the types of payments that
are specified). Further the payment summary must not cover a withholding payment
that is a payment of an amount purported to have been parental leave pay if, at the
time the recipient asks for the payment summary, the payer is aware that the
amount was not lawfully payable

® that are dividend, interest or royalty withholding payments received for a foreign
resident if the payee is the foreign resident

® that are of a type specified in the regulations received for a foreign resident, if the
payee is the likely foreign resident (see §26-265 for the types of payments that are
specified), or

® that are taken to be alienated personal services income and included in the payee’s
assessable income for the income year.

The application does not necessarily depend on the cessation of employment.
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