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1. DermNrrion oF A TrRUST

Definitions and descriptions

The typical case of a trust is one in which the legal owner of praperty i
constrained by a court of equity so to deal with it as to give effect te fue equitable
rights of another,' but there is no really satisfactory definition. Various definitions
have been proposed but they contain large (though incomplese) eiements of mese
description. The first is from an international convention ?

“For the purposes of this Convention, the term “trust”=fers to the legal relationship
created—inter vivos or on death—by a person, the scitlor, when assets have beel
placed under the control of a trustee for the benefit of a beneficiary or for a specified

purpose.®
A trust has the following characteristics—

Re Astor’s Settlement Trusts [1952] Ch. 534 at 541, per Roxburgh I.; Westdeutsche Landesbank
Girozentrale v Islington L.B.C. [1996] A.C. 669 at 705, 709, per Lord Browne-Wilkinson.
Art.2 of the Convention on the Law Applicable to Trusts and on Their Recognition, enacted &
part of English law (apart from some Articles) and extended by the Recognition of Trusts Atl
1987, printed in its Schedule and ratified in several other jurisdictions. See Chap.11, T
definition has been enacted as part of the general law of Bermuda: Trusts (Special Provisions!
Act 1989, 5.2, and the British Virgin Islands: Trustee Ordinance 1961, §.2(2)—(4) inserted by (¢
Trustee (Amendment) Act 1993. (Note the extension in s.2(5).) Contrast the very wide definition
in Trusts (Guernsey) Law 2007, s.1.

The purpose will usually be a charitable purpose, but trusts for a narrow class of other purpos
may be valid, see §§ 4-042 to 4-057. Charitable trusts are not dealt with in this work, seed
1-031.
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(a) the assets constitute a separate fund and are not a part of the trustee’s own
estate; )

() title to the trust assets stands in the name of the trustee or in the name of

 another person on behalf of the trustee;

(c) the trustec has the power and the duty, in respect of which he is accuunta‘bie,
to manage, employ or dispose of the assets in accordance with the terms of the
trust and the special duties imposed upon him by law.

The reservation by the settlor of certain rights and powers, and the fact that the
trustee may himself have rights as a beneficiary, are not necessarily inconsistent with
the existence of a trust.”

1nstaad of transferring assets under the control of someone else as trustee, the

settlor can declare himself to be a trustee.* With that addition, all trusts are within
ﬂns definition. By a deliberate decision,” however, it was made wide enough also
10 include analogous institutions of foreign law. 5 These are not included in the
usual meaning of “trusts” in the law of England and Wales, which does not
include analogous common law or statutory institutions of that law.’

A general judicial definition

An Australiar judge, Mayo J. gave® a general definition which also applies in
Englan. and Wales. He said:

“No definition of a ‘trust’ seems to have been accepted as comprehensive and
exact’ . .. Strictly it refers, T think, to the duty or aggregate accumulation of
obligations'® that rest upon a person described as a trustee. The responsibilities are
in relation to property held by him, or under his control. That property he will be
compelled by a court in its equitable jurisdiction to administer in the manner lawfully
prescribed by the trust instrument, or where there be no specific prov1s10n written or
oral, or to the extent that such provision is invalid or lacking, in accordance with
equitable principles. As a consequence, the administration will be in such a manner
that the consequential benefits and advantages accrue, not to the trustee, but to the

See §8 3-004 et seq., and on this aspect of the convention § 11-194.

Explanatory Report by Alfred E. von Overbeck, para.26.

Harris, The Hague Trusts Convention, puzzles over these institutions at pp.103 et seq.

See, for example Re Deans [1954] 1 W.L.R. 332 (President of Probate Division was not a trusice

of estates vested in him by statute); Tito v Waddell (No.2) [1977] Ch. 106 at 122 ef seq. (statutory

arrangement a trust in higher sense only); and consider the case of bailment, see § 1-011.

Re Scott [1948] S.A.S.R. 193 at 196. For other judicial definitions see Wilson v Lord Bury (1880)

5Q.B.D. 518 at 530531, per Brett L.J. (trust or contract); Smith v Anderson (1880) 15 Ch.D.

247 at 275, CA, per James L.J. (meaning of trustee); Re Williams [1897] 2 Ch. 12 at 19, CA,

per Lindley L.J. (“a confidence . .. enforceable in a court of equity™); Hardoon v Belilios

[1901] A.C. 118 at 123, PC, per Lord Lindley (a very wide definition quoted in fn.13, but see

n.14); Re Marshall’s Will Trusts [1945] Ch. 217 at 219 and Green v Russell [1959] 2 Q.B. 226

at 241 (Sir Arthur Underhill’s definition). On the distinction between trusts and powers, see §
1-029.

See Allen v Distillers Co. (Biochemicals) Ltd [1974] Q.B. 384 at 394, per Eveleigh I. Mr Lewin

slightly adapted Coke’s definition of a use (Co. Litt. 276b) as follows: “A confidence reposed

in some other, which is not issuing out of the land, but as a thing collateral, annexed in privity

to the estate of the land, and to the person touching the land . . . for which cestuf que trust has

no remedy but by subpoena in Chancery.” For a commentary, see the 15th edn of this work,

Pp-11-13, and for the history of uses and trusts sce Holdsworth, History of English Law, VoL.IV,
PPA07—480; Vol.V, pp.304-309; Vol.VI, pp.543-545, 641-644; Vol.VIL, pp.71-176.

Trusts, however, are not mere personal obhgat!om the beneficiary takes a proprietary interest
in the trust property. See § 1-006. And a trust is not a contract, but see § 1-019.
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6 DEFINITION AND CLASSIFICATION

A proprietary relationship

A trust is not a mere obligation. It may confer on a beneficiary the equitabj
ownership of a trust asset, or a partial equitable interest in the asset. Even if |y
has neither, a beneficiary can enforce the trust against anyone to whom a tryy
assel may come, except a bona fide purchaser for value without notice,*” sg hg
has a proprietary right or interest in a broader sense of the term.*® Though somg
remedies sought by beneficiaries do not turn upon the existence of a proprietary
interest (and certainly not a proprietary interest in the narrow sense of a transmig.
sible interest),”® the proprietary nature, in the wide sense, of a beneficiary'y
rights, 1s at the heart of the proprietary remedy which can be asserted againg
trustees and others into whose hands trust property can be followed g
traced.*°

A beneficiary can be said to be the equitable owner of a trust asset if the asset
sufficiently ascertained and he is the only beneficiary interested. Thus under the
constructive trust that arises in his favour, a purchaser of land is its equitable
owner from the date of the contract of sale,”* a specific devisee or legatee undes
a will is the equitable owner of the specific property from the testator’s death®
and the life tenant under a trust of shares in a company is the equitable owner of
the dividends as soon as they are paid to the trustee, even though the trustee i
entitled to deduct expenses before transmitting them to the life tenant.> It is the
same even if an annuity has first to be paid out of the income.* (The trustee hag
a lien for the expenses and the annuity payments are a charge on income.) The
life tenant has, not ownership, but an equilable proprietary interest in the shara

27 See §§ 41-117 et seq.

Westdeutsche Landesbank Girozentrale v Islington London Borough Council, abave, at j0§
point (1v).

29 Sehmidt v Rosewood Trust Lid [2003] UKPC 26; [2003] 2 A.C. 709; see gen=1aily §§ 23-015
el seq.

On the proprietary remedy of beneficiaries and vindication of property 1ights, see Chapdl
STAR trusts and foreign non-charitable purpose trusts (see § 1-005)'do not confer proprietary
interests or rights on beneficiaries even in the broadest sense. But thet does not mean that the
proprietary remedy asserted by enforcers is any different in ext.ur frem the proprietary remedy
of beneficiaries who have rights in their capacity as such: the trusiées do not have the beneficiil
interest and that is vindicated by the proprietary remedy asseried by enforcers.

Lysaght v Edwards (1876) 2 Ch.D. 499, especially at 505; Allen v LR.C. [1914] | K.B. 327; affd
[1514] 2 K.B. 327; sce §8§ 10-003 ef seq. The Supreme Court has cast doubt on these cases il
_Scott v Southern Pacific Mortgages Ltd [2014] UKSC 52. The court held that a purchase under
a contract for sale of land did not have a proprietary interest in the land capable of supporting
the creation of proprietary interests by the purchaser prior to completion: see especiallf
[571-[66] per Lord Collins and Lord Sumplion; [110] and [122] per Lady Hale.
2 LR.C. v Hawley [1928] 1 K.B. 578 at 583. (The reason given in the headnote was not e
judge’s.)

Baker v Archer-Shee [1927] A.C. 844, HL. This decision did not turn merely on the Income Tas
Acts, but on English trust law, see Archer-Shee v Garland [1931] A.C. 212, HL, where he
opposite result flowed when it was proved that the applicable New York trust law conferred 00
ownership or interest. See too Corbett v LR.C. [1938] 1 K.B. 567 at 581. The reasoning if
Schalit v Joseph Nadler Ltd [1933] 2 K.B. 79 at 83 turns on the view that a beneficiary hast
mere right to an account, but it seems to misunderstand Aflen v LR.C., above, and the Archer
Shee cases were not cited. Snell’s Equify (33rd edn), § 21-016 is more doubtful. The life tenafl
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is the owner of the dividends even though (the trustee being entitled to make deductions) I

only remedy is an account.
* Nelson v Adamson [1941] 2 K.B. 12.
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(hemselves in any such case.®® So has the remainderman, if in existence and
ascertained. So have two or more capital beneficiaries of a trust concurrently
interested, but not, it seems, two or more concurrently interested only in

6
income. ™

The beneficiary has no equitable proprietary interest in the narrower sense, and
of course no equitable ownership, if either his rights or the assets in which they
are to be enjoyed are not sufficiently ascertained. For instance, a discretionary
peneficiary, who is merely a member of a class to whom the trustees have a
discretion to apply trust capital or income, has no interest in the narrow sense. He
pas a mere right to require the trustees to consider from time to time how to
exercise their power,*” but this prevails against the trustees, and against a third
party other than a bona fide purchaser, and so is a proprietary interest in a broader
cense. Likewise, if assets are in course of administration and debts have to be
paid out of them before the trust property is ascertained, the beneficiaries have no
inerest or ownership in a particular asset: it may be needed to pay the debts.*®
They are nonetheless entitled to enforce due administration of the assets, and so
are interested i & wider sense,* and the personal representatives cannoet be said
10 have “benehcial ownership” of any of the assets.*®

Toustve may be a beneficiary

A sustee need not, and commonly does not, have any beneficial interest in the
rust property. In this case the beneficial enjoyment of the property, which is in
{he beneficiaries, is entirely separated from its management, which is vested in
the trustee.*! A trustee may hold the trust property on trust for himself and others,
but he cannot hold upon trust for himself alone because, once the trust property
and the whole** beneficial interest meet in the same person, the equitable

" See Re Neeld [1962] Ch. 643 at 687-088, CA, per Diplock L.J. (tenant for life under specific
devise takes an equitable interest on the testator’s death).

Re Young [1942] V.L.R. 4, Vic. SC, considering the speeches in Baker v Archer-Shee, above.
Gartside v LR.C. [1968] A.C. 553, HL; Sainsbury v I.R.C. [1970] Ch. 712; Re Weir's Settlement
Trusts [1971] Ch, 146. And sce §§ 29-127 et seq. and § 30-032.

The best authorities concern administrations rather than trusts: Sudeley v Att.-Gen. [1897] A.C.
11, HL; Dr Barnarde's Homes Nafional Incorporated Association v LR.C. [1921]12 A.C. 1, HL
(residue); and Commissioner of Stamp Duiies { Queensland) v Livingstone [1965] A.C. 694, PC
(share of residue). (Cf. Income and Corporation Taxes Act 1988, 5.696, which reverses the tax
consequences of the two earlier authorities.) The position must be the same for a trust:
Eastbourne Mutual Building Society v Hastings Corporation [1965) | W.L.R. 861 (intestacy,
where there is a statutory trust for the next of kin, see § 1-012); Ayerst v C. & K. (Construction)
Lid [1976] A.C. 167, HL {company in liquidation & trustee of its assets in the sense that it cannot
use or dispose of them for ils own benefit, but must do so for the benefit of other persons: sce
Lord Diplock at 180F).

Commissioner of Stamp Duties (Queensland) v Livingston [1965] A.C. 694 at 713F, PC;
?%J'“-'Sfde v LR.C. [1968] A.C. 553 at 612, 617 et seq., HL; Re Leigh's Will Trusts 11970) Ch.
AJ’&_’rsr v C. & K. (Construction) Ltd [1976] A.C. 167, HL.

This distinguishes a trust from the civil law cenception of a usufruct: see Professor Lawson’s
1951 Hamlyn Lectures, The Rational Strength of English Law, Lecture 3. On the difference
between a trust and the Roman-Dutch fidei commissum, see Abdul Hameed Sitti Kadija v De
. Saram [1946] A.C, 208, PC.

~ Phillips v Brydges (1796) 3 Ves. Tr. 120 at 125-127; Merest v James (1821) 6 Madd. 118,
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8 DEFINITION AND CLASSIFICATION

obligation is swallowed up in the ownership.** That person thenceforth simply
holds as absoluie beneficial owner, and the property is sometimes said to be “a
home”.

Types of trust property

Any property may be held upon trust, including for instance the legal estae in
land, the legal property in chattels, a chose in action such as the benefit of 4
contract,™ an equity of redemption and a beneficial interest under another trusg
This topic is further considered elsewhere.*®

Trusts enforceable in equity

A trust differs from such relations as contract and bailment in that it is enforce.
able only in equity. That system was originally administered only in the Cour of
Chancery,*” but now law and equity are administered in all courts concurrenly,
Equitable estates and rights are given effect in all the courts on the basis thy
where there is any conflict between the rules of equity and the rules of commoy
law, the rules of equity prevail.** All causes and matters in the High Court for fhe
execution of trusts are assigned to the Chancery Division.*® The county court ha
concurrent jurisdiction with the High Court in proceedings for the execution gf
any trust or for a declaration that a trust subsists or proceedings under th
Variation of Trusts Act 1958 where the trust fund does not exceed £350,000 iy
amount or value.>®

Personal representatives

Personal representatives often hold property upon trust within the above defini
tions. For instance, on an intestacy the administrators hold on express tros ¥
and a will often imposes express trusts upon the executors. Many of the dutizs of

** Goodright v Wells (1781) Dougl. 771 at 778; Selby v Alston (1797) 3 Ves. jun. 539, Creagh
Blood (1845) 3 Jo. & La T. 133; Re Selous [1901] 1 Ch. 921; Re Cook |1948]Ch. 212 (survivir
ol legal and beneficial joint tenants of land was absolute beneficial owaer [u spite of the Lay
of Property Act, 1925, $5.23, 36(1), as amended),

See §§ 2-034, 4-013 to 4-019.

See § 2-034.

See §§ 2-034, 2-035.

For an historical note, see 12th and previous editions, and Holdsworth, History of English Law,
especially the passages mentioned in § 1-002. Equity was also administered to a certain extenl
in the Court of Exchequer, see Bryson, The Equity Side of the Exchequer. There has long best
a developed law of trusts in Scotland though there has never been a separate court of equily
there.

Senior Courts Act 1981, 5.49. The House of Lords has deprecated references to the divisiol
between law and equity: United Scientific Holdings Ltd v Burnley B.C. [1978] A.C. 904, HL.
especially at 924-925, 944-945, 957 but the very existence of trusts depends on equitable rights
prevailing over legal titles under $.49, replacing the “common injunction”™. (Incidentall
without the distinction where stands Law of Property Act 1925, s.17).

Senior Courts 1981, s.61(1) and Sch, 1, para.1(c).

> County Courts Act 1984, 5.23(b), as amended by Crime and Courts Act 2013, 5.17(5) and Sch.;
Pt 1. paras | and 10(1)(a); County Court Jurisdiction Order 2014 (SI 2014/503), art.3. The
parties can confer greater jurisdiction by agreement under 5.24, except for proceedings under the
Variation of Trusts Act 1958: s.24(3). In the case of applications: under statutory provisions
referred to in Trustee Act 1925, 5.63A(1) as inserted by County Courls Act 1984, s.148(1) and
Sch.2, Pt.1, para.1, the county court limit is £30,000, see Trustee Act 1925, s.63A(6) and Count).
Court Jurisdiction Order 2014 (SI 2014/503), art.3. There is no provision for increase of the
Jurisdiction under 5.63A(1) and (6) by agreement.
Administration of Estates Act 1925, 55.33(1), 46(1).
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DEFINITION OF A TRUST 9

sonal representatives can be described as trusts.” Moreover, most of the
rovisions of the Trustee Act 1925 apply to personal representatives,” as do the
rovisions of the Trusts of Land and Appointment of Trustees A.ct 1996 concern-
ing land>* and the provisions of the Trustee Act 2000.°° Tn a stricter sense of the
word “trustee”, however, it does not apply to persolnal r_epresent?twcs, and the
administration of deceased estates is not dealt with in this work.”®

Gettled Land Act Trustees

Trustees for the purpose of the Settled Land Act 1925 are trustees within the
meaning of the Judicial Trustees Act 1896, even though the settled land is not
VBSted in lhﬁm.57

Settlement and will

A document that looks like a settlement may be a will in disguise. “It is
undoubted law that whatever may be the form of a duly executed instrument, if
the person execuing it intends that it shall not take effect until after his death, and
it is dependert ci: his death for its vigour and effect, it is testamentary.”3® If that
was the intcarion of the settlor, then the settlement is a testamentary document,
and theiafore void under the Wills Act 1837 unless it was executed in the
pizsencs of two witnesses, and otherwise as required by that Act. The reservation
by vie settlor of large beneficial powers and interests may leave the lifetime trusts
qeclared in favour of others so squeletic as to be considered illusory. It a power
of revocation is also reserved, this can turn a settlement into a will. There are a
number of judicial decisions to this effect in Canada® and New York,* and the
principle has been recognised by the Privy Council.”!

Often, however, declarations of trust that might otherwise run the risk of being
held testamentary documents contain some provision that is plainly intended to
take effect during the lifetime of the settlor. An example is a power for the
trustees to apply capital of the trust fund for the benefit of the settlor while he is
alive but under disability. Any such provision is enough to show that the

** Commissioner of Steomp Duties (Queensland) v Livingston [1965] A.C. 694 at 707, PC.
™ Tmstee Act, 1925, s.68(1)(17); but not the statutory power of appointing new trustees.
Trusts of Land and Appointment of Trustees Act 1996, s.18.
Trustee Act 2000, s.35.
The reader is referred to Williams, Mortimer and Sunnucks, Executors, Administrators and
Probate (20th edn).
Re Marshall's Will Trusts [1945] Ch. 217.
Cock v Cooke (1866) LR. 1 P. & D. 241 at 243, per Sir John Wilde (later Lord Chelmsford),
see Williams, Mortimer and Sunnucks, Executors, Adminisirators and Probate (19th edn), §§
12-02 and 12-03, and sce §§ 1-014 (at end), §§ 9-091 er seq. Principle applied in Re AQ
Revocable Trust [2010] SC (Bda) 40 Civ; (2010-11) 13 LTEL.R. 260 where the statement of
the law in this paragraph and § 1-015, § 1-016 was approved at [9] and [17].
Re Maclnnes [1935] | D.L.R. 401, Can. SC (nomination under employment savings fund)
distinguished but approved in Baird v Baird [1990] 2 A.C. 348, PC; Re Pfrimmer Estate [1936]
2 DLR. 123, Man. CA; followed in the cases noted in Waters, The Law of Trusts in Canade
(3rd edn), pp.209-210; and applied Western Smallwear & Stationery Co. Lid v Bell (1966) 55
= DLR. (2d) 193, Man. CA.
m SCf?lr and Ascher on Trusts (5th edn), Vol.1, § 8.2.2.

Baird v Baird, above.

5

£

3.

]

w
=

W
= =

A

o

L LLLLLEERLCLLLLLLLLLLLLRLRLRLL

1-013

1-014

1-015

[



1-016

1-017

1-018

10 DEFINITION AND CLASSIFICATION

declaration is intended to take effect during the settlor’s lifetime, does not depegq
on his death for its vigour and effect and so is not a testamentary document ty
needs to be executed as such. Moreover, even without such a clear indication thay
the trust is intended to take immediate effect, it is not thought that the reservatigy
even of very considerable rights and powers would make the trusts i]lusm-y
during the settlor’s lifetime unless the settlor was virtually the equitable owner of
the trust property during his life.%

It has been held that retained powers do not make the settlement into a testamey.
tary document if they are subject to the trustees’ consent,®” that a settlemey
reserving a life interest and a power of revocation (though of the same economg
effect as a will) is not a will,* and (in the United States, but it would be the samg
in England) that it is not enough that the object was to avoid the expense of a wil|
and the need for probate.®® Of course if there is no beneficiary at all other thay
the settlor then the whole beneficial interest falls into the settlor’s estate (requir
ing probate) and is available to his creditors. The exercise of a general power of
appointment by will also makes the appointed property available to credi
tors.%

A gift into a joint bank account made by the donor with the intention that the
donor should retain control during his lifetime, and that the donee should become
entitled only to the balance remaining in the account at the donor’s death, if the
donee survives the donor, is a valid gift, not a testamentary disposition that fails
for lack of compliance with the Wills Act 1837.%7

In some jurisdictions there are express statutory provisions to the effeci thit
various kinds of powers or interests reserved by the settlor neither invalidate a
lifetime trust, or delay or prevent it taking effect as a lifetime trust sether thana
testamentary disposition.®* Such provisions may go no further then give effect o
what is the position without statutory intervention in England and Wales, but
have the advantage of eliminating doubt as to the scope of the common law rules

%2 As in Re Maclnnes, above.

% Baird v Baird, above,

 Tampson v Browne (1835) My. & K. 32, especially at 35-36 per Pepys MLR. On Air-Geil. 1
Jones (1817) 3 Pr. 368 there referred to see Jefferies v Alexander (1860) 8 H.L.C. 594
611,

National Shawmut Bank of Boston v Joy 315 Mass. 457, 53 NE 2d 113 (1944).

.95 Administration of Estates Act 1925, 5.32(1). See §§ 30-014, 30-015.

§7 Re Pattinson (1883) 1 T.L.R. 216; Russell v Scott (1936) 55 C.L.R. 440, Aus. HC; Young!
Sealey [1949] Ch. 278; Re Figgis [1969] 1 Ch. 123; Lynch v Burke and Allied Irish Bank (1993)
unreported, Ir. SC, reversing the decision below reported [1990] LR. 1 and overruling Owens¥
Greene [1932] LR. 225, Ir. SC. See Aroso v Couits & Co. [2001] EWHC 443 (Ch); [2002] 1 Al
ER (Comm) 241 at [26] et seq. on the application of the principle to a case where the joill
account includes securities as well as cash.

o
o

% Examples are: THE BAHAMAS: Trustee Act 1998, s.3; BERMUDA: Trusts (Special Provi

sions) Act 1989, s5.2(3) (on which see Re AQ Revocable Trust, above, at [17]); BRITISH
VIRGIN ISLANDS: Trustee Ordinance 1961, 8.86(2); GUERNSEY: Trusts (Guernsey) Lal
2007, 5.15; CAYMAN ISLANDS: Trusts Law (2011 Revision), ss.13 and 14; JERSEY: Trusl§
(Jersey) Law 1984 (revised edn 2007), art.9A,
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and are no doubt a comfort to settlors who wish to establish lifetime trusts in
those jurisdiction reserving wide powers to themselves.

Trust and contract
Tyust or contract debt

ft is not always easy to say whether there is a trust or a mere contract debt. For
instance, if A hands a cheque for £100 to B on terms that B is later to pay £100
{0 A, B may be a trustee of the cheque and its proceeds for A, or he may merely
be a contract debtor of A. To know which he is may be vital, for instance where
B has become insolvent®™ or the limitation period for recovering contract debts
has expired.”® It depends on whether the parties intend B to keep the money
separate, Of whether he is to be free to use it as his own.”" “It is clear that if the
terms upon which the person receives the money are that he is bound to keep it
separate, either in a bank or elsewhere, and to hand that money so kept as a
separate fund to the person entitled to it, then he is a trustee of that money and
must hand it over to the person who is his cestui que frust, If on the other hand
he is not boul to keep the money separate, but is entitled to mix it with his own
money ard deal with it as he pleases, and when called upon to hand over an
equivalent sum of money, then, in my opinion, he is not a trustee of the money,
bt merely a debtor.””* The payment of interest for the use of the money tends
i ‘ndicate that its recipient is entitled to use it as his own, and accordingly is a
aere debtor.”® Similar considerations apply to debts constituted under stat-
ute.™

Trusts in commercial transactions

The deposit of money in a bank does not of itself” create a trust in favour of the
depositor, whether or not any interest is paid, and indeed creates no fiduciary
relation at all between bank and customer.”® “The whole system of banking is
based on that conception.”” The bank can use the money as it pleases and the

% Trust property is not available for the creditors in a trustee’s bankrupicy or winding-up, see §§
20-010 et seq.

* There would be no period of limitation for enforcing the trust: see §§ 44-004, 44-012 and
44-013, subject to difficult questions in the case of constructive trusts, see §§ 44-049 ef seq.
Re Nanwa Geld Mines [1955] 1 W.L.R, 1080.

Henry v Hammond [1913] 2 K.B. 515 at 521, per Channell I.; applied by Slade J. in Re Bond
Worth Ltd [1980] Ch. 228. See too Neste Oy v Lloyds Bank Ltd [1983] 2 Lloyd’s Rep. 638; Triffit
Nurseries v Salads Etcetera Lid [2000] 1 All ER. (Comm) 737, CA; §§ 1-020, 1-022. As to
modification of the duty to keep trust property separate from other property, see § 34-040.
Re Broad, ex p. Neck (1884) 13 Q.B.D. 740, CA. Otherwise if he merely accounts for interest
which it earns when deposited or invested elsewhere. The payment of interest did not prevent
g]f_; chreation of a trust in Merrirt v Klijn [2002] ABQB 729; (2002-03) 5 LTEL.R. 461, Alberta
Duggan v Governor HMP Full Sutfon [2004] EWCA Civ 78; The Times, February 13, 2004 (no
lfl-z“;(f;f prisoner’s money held in prison account pursuant to Prison Rules 1999 (S1 1999/728),
L 43(3)).

: Ex p. P.’irr.(1889) 60 L.T. 397 (cheque handed to banker expressly “in trust”).

o Foley v Hill (1848) 2 HIL.C. 28; R. v Davenport [1954] 1 W.L.R. 569, CCA.

Dunmore v McGowan [1976] | W.L.R. 1086 at 1089, per Brightman J (affirmed [1978] 1
W.LR. 617, CA).
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12 DEFINITION AND CLASSIFICATION

customer acquires no interest in or charge over any asset of the bank.”® Genera]]y
the courts have been reluctant to introduce the intricacies and doctrines of trugg
into ordinary commercial affairs.”® On contracts that create trusts see Chapter |,
On the trust that sometimes arises in favour of the creditors when a loan is magda
for the purpose of paying debts, and the Quistclose trust that results to the lendey
if that purpose fails, co-existing with the contractual right to repayment, see §§
8040 ef seqg. On trusts of the benefit of contracts sce §§ 4-013 ef seq.

Trust and agency

A trustee is not the agent of the settlor (or creator) of the trust, or of the
beneficiaries. The trustee acts as principal. He is not under the direction of the
settlor or of the beneficiaries in administering the trust, unless there is an expregs
provision to that effect,® or he is a bare trustee,®? and even a bare trustee is not
the beneficiary’s agent—nor is he the settlor’s agent.®

Agency differs from trust in that (though it may be a fiduciary relation) it i
recognised by the common law and no property is necessarily involved. An agen
may also be a trustee for his principal of property received as agent, but he i
more often a mere bailee® of chattels so received. Whether he is an express
trustee of money received as agent depends on the true construction of the agency
agreement in the light of the surrounding circumstances including the intentions
of the parties expressed or inferred, and in particular upon whether the agent is
intended to keep the money separate from his own, when he is normally®* but nef
always® a trustee, or whether he is not, when he is a mere contract debtor.®® Eva,

7% Space Investments Lid v Canadian Imperial Bank of Commerce Trust Co. (Bahamas) Lia [1€86]
1 W.L.R. 1072 at 1073, PC (not questioned on this point in Re Goldeorp Exchange Lid {1995]
I A.C. 74 at 108-110, PC).

¥ New Zealand and Australian Land Co. v Watson (1881) 7 Q.B.D. 374 at 382, CA ;e Bramwell

L.I., Henry v Hammond [1913] 2 K.B. 515 at 521, DC; Scandinavian Tradiig. > Flota Petrolera

Ecuatoriana [1983] Q.B. 529 at 540-541, per Robert Goff L.J. deliver'ng Lic judgment of CA,

approved by Lord Diplock with whose reasons the rest of HL agreed [1983] 2 A.C. 694 al

703-704; Polly Peck International plc v Nadir (No.2) [1992] 4 A1 E.R. 769 at 782, CA, per

Scott L.J., see further § 42-064; but note that constructive tase: often have been raised in

commercial contexts, see for instance §§ 8-040 ef seq., §§ 10002 ¢f seq. §§ 20-084 et seq., and

il is mainly the old equitable rules of constructive notice that are out of place in a commercial

context, see Manchester Trust v Furness [1895] 2 Q.B. 539 at 545.

Usually in the trust instrument, or the corresponding oral declaration if the trust is created by

word of mouth; but Law of Property Act 1925, 5.26(3) required trustees of a statutory trust for

sale of land to give effect (wilhin limits) to the wishes of the adult income beneficiaries, or the

majority of them, and Trusts of Land and Appointment of Trustees Act 1996, s.11, is a similaf

provision applying to all “trusts of land”, as to which see § 37-055.

On what is a bare trust, see §§ 1-028 ef seq.

Ingram v LR.C. [2000] 1 A.C. 293 at 305D-H, 310G, HL, approving dissenting judgment of

Millett L.J. in CA [1997] 4 All E.R, 395 at 419 ef seq.

See § 1-023.

Burdick v Garrick (1870) 5 Ch. App. 233, Re Fleet Disposal Service Ltd [1995] 1 B.C.L.C. 345

And see Brown v LR.C. [1965] A.C. 244, HL and § 1-019.

Re Japan Leasing (Europe) pic [2000] W.T.L.R. 301 (express trust negatived by terms of

contract).

Wilsons and Furness-Leyland Line Ltd v British and Continental Shipping Co. Ltd (1907) 23

T.L.R. 397; Henry v Hammond [1913] 2 K.B. 515, DC; Neste Oy v Lloyd’s Bank plc [1983] 2

Lloyd’s Rep. 658 at 663-665; Walker v Corboy (1990) 19 N.S.W.L.R. 382; Hinckley Singapore

Trading Pte Ltd v Sogo Department Stores (S) Pte Lid (2001-02) 4 L T.E.L.R. 301, Sing CA.
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(hough the agent is not an express trustee he may sometimes hold the money
received on a constructive trust for his principal®” or a Quisrclose trust.®®

Trust and bailment

A bailee is not a trustee® of the chattels bailed to him. His primary duties are
enforced by the common law rather than equity, though he is in a fiduciary
position, and the owner of the goods may also have the equitable remedy of
rracing the proceeds of the goods.®® The feature which distinguishes a bailment
from a trust is that a bailee takes mere possession of the goods bailed, but a
wrustee takes the title to the trust property. From this it follows that a trustee
selling in breach of trust can pass a good title to a bona fide purchaser for value
and without notice, whereas (statute apart)®' a bailee generally®® cannot.”

Trust and foundation

The private foundation is a civil law institution which has become increasingly
common in offsiiore common law jurisdictions in the last 15 years®™ following
the introduztion of legislation generally designed to emulate the provisions of the
Liechtencte n Law on Persons and Companies which first created the civil law
privaie Dhundation.®® A private foundation is a creature of the statutory provisions
i he cuuntry in which the foundation is formed: to that extent the requirements
i the creation of a valid private foundation vary between jurisdictions.”
Broadly, a private foundation is a separate legal entity created by incorporation
or registration, governed by constitutional documents and a council or body. The

8 See § 7-040.

8 See §§ 8-040 ef seq.

% je. in the normal modern sense of the word, but when equity was young bailment was
commonly spoken of as a trust though enforced in the common law courts. In Resenthal v
Alderton & Sons Ltd [1946] 1 All ER. 583 at 584, the CA referred to a bailment as a delivery
of goods in trust but they apparently had second thoughts on correcting the judgment: see [1946]
KB. 374,

' Aluminium Industrie Vaassen B.V. v Romalpa Aluminiwn Lid [1976] 1 WL.R. 676, CA. Cf.
Borden (U.K.) Ltd v Scottish Timber Products Ltd [1981] Ch. 25, CA, where there was no
bailment and the goods lost their identity in the manufacturing process, Re Peachdart Ltd [1984]
Ch. 131, where the goods had ceased to be bailed, and had been subjected instead to a charge
registrable under the Companies Act 1948, 5.95, now Companies Act 1985, 5.395, and E.
Pletffer Weinkellerei-Weineinkauf G.m.b.H. & Co. v Arbuthnot Factors Lt [1988] 1 W.L.R.
150, where there was never any bailment or fiduciary arrangement, but an equitable assignment
of the proceeds of sub-sales.

For instance under Factors Act 1889 and Torts (Interference with Goods) Act 1977.

** Exceptions include sales by pledgees, cases where tille is acquired by estoppel, efe.

MCC Proceeds Inc. v Lehman Bros International (Europe) [1998] 4 All ER. 675, CA.

Private foundation legislation has been enacted in, inter alia, Panama (Law No.25 on Private

Foundations 1995) and in a number of Commonwealth and British Islands countries; ST KITTS

AND NEVIS: Foundations Act 2003; THE BAHAMAS: Foundations Act 2004; ANTIGUA

AND BARBUDA: International Foundations Act 2007; ANGUILLA: Foundation Act 2008;

SEYCHELLES: Foundations Act 2009; JERSEY: Foundations (Jersey) Law 2009, BELIZE:

International Foundations Act 2010; ISLE OF MAN: Foundations Act 2011; COOK ISLANDS:

Foundations Act 2012; MAURITIUS: Foundations Act 2012; GUERNSEY: Foundations

(Guernsey) Law 2012,

:Z Personen und Gesellschaftsrecht, first enacted in 1926 and substantially amended in 2009.

See R. Goldsmith, Private Foundations: Law and Practice (1st edn, 2011), Chaps 5-9; P.
Panico, Private Foundations: Law and Practice (1st edn, 2014).
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16 DEFINITION AND CLASSIFICATION

of the law concerning bare or absolute trusts and bare trustees, and the distinctigy
between such trusts and special trusts.'

Fixed and discretionary trusts and powers

Special trusts may be subdivided into fixed'® trusts, where the objects apa
identified, and discretionary trusts, where their choice is left to the trustee. A trus|
for A for life with remainder to his children, or to B, is a fixed trust. A trust
divide the income among such of A’s children and in such shares as the trustees
think fit is a discretionary trust.'”” To be distinguished is a power, where the
trustees are authorised, but not directed, to distribute.'®® What at first sight
appears a power may impose a duty to distribute, requiring the trustees to chooge
the recipients. The distinction between mere powers and powers which must be
exercised is considered elsewhere.'

Lawful and unlawful trusts

Again, trusts may be divided, with reference to the object in view, into lawful ang
unlawful. The former are directed to some honest purpose and will be admin.
istered by the court. The latter are trusts created for the attainment of some end
contravening the policy of the law, and therefore not to be sanctioned in a forum
professing not only justice but equity, for example a trust to defraud creditors or
to defeat a statute.''”

Public and private trusts

Another division of trusts is that between public and private. Public trusts at
trusts constituted for the benefit either of the public at large or of some considur
able portion of it answering a particular description. To this class belony all trusts
for charitable purposes, and indeed public trusts and charitable_t-ucts may be
considered in general as synonymous expressions. Charitable triist: are not dealt
with in this edition. The reader is referred to the leading works on the subject.!!
In private trusts the beneficial interest is vested absolmaly in one or more
individuals who are, or within a certain time may be;definitely ascertained, and
to whom, therefore, collectively, unless under some 1egal disability, it is, or
within the allowed period will be, competent to determine the trust, The duration
of trusts of this kind cannot be extended beyond the period allowed by the rule
against perpetuities."' A public or charitable trust, on the other hand, has

195 See § 1-036 et seq.

1% Or “ministerial” or “instrumental” .

197 See, for instance, Aw.-Gen. v Scort (1749) 1 Ves. Sen. 413 (trust to select preacher); Gartsidey
LR.C. [1968] A.C. 553, HL.

See McPhail v Doulton (Baden No.1) [1971] A.C. 424, HL. On the release of a possibility af
benefiting under such a power, see Re Gulbenkian's Settlements (No.2) [1970] Ch. 408 and §
29-327.

1 See §§ 29-004 er seg and §§ 30-026 et seq.

Bac. on Uses, 9. See, as to unlawful trusts, Chaps 5 and 22.

Tudor on Charities (9th edn); Picarda, The Law and Practice Relating to Charities (3ud
edn).

' See §§ 5-037 ef seq.
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abstract impersonal objects, and the trust itself may be of a permanent and
indefinite character, and is not confined within the limits of the rule against
erpemities. These trusts may be said to have as their object some purpose
recognised by the law rather than human beneficiaries.
completely and incompletely constituted trusts

Where the settlor’s intention is to constitute another person as trustee of his
roperty the trust is not effective until the settlor has done everything he needs
fo do to vest the property in the trustee. When that has been done the trust is said

w0 be completely constituted; until it is done the trust is incompletely consti-

[uted.l 13

Express trusts and trusts arising by operation of law

A distinction may be drawn between express trusts and trusts arising py opel'ation
of law.''* Generally speaking an express trust may be said to arise l_rom the
intention of a person to create a trust declared directly or indirectly: Inferred or
so-called précetory trusts, that is trusts created by expressions of wish or desire
which on thzir true construction amount to declarations of frust, are express
truste, heause in such cases the court finds as a matter of construction that the
weurr expressed, indirectly, an intention to create a trust. Trusts arising by
operation of law are trusts that are not express trusts.

Resulting, implied and constructive trusts

Trusts arising by operation of law comprise resulting, implied and constructive
trusts. These trusts differ in many respects from express trusts and arise in widely
varying sets of circumstances, which are described elsewhere.'*”

Executed and executory trusts

This distinction refers to the method of drafting the trust instrument, which
naturally affects its interpretation. An executed trust in this sense is one where the
limitations of the equitable interests have been set out in complete and final form,
whereas in an executory trust they are intended merely to serve as minutes or
instructions for perfecting the settlement at a later date.''®

3. CrassiFICATION OF EQUITABLE INTERESTS UNDER TRUSTS

Absolute indefeasible interest in possession under a bare or simple trust

The greatest interest that a beneficiary can have is an absolute indefeasible
interest in possession under a bare or simple trust. We now furn to consider

' See §§ 3-021 and 3-034 ef seq.

" Material in connection with limitation of actions, see §§ 44-049 et seq.

' Mainly in Chaps 7-9 (see the definitions in §§ 7-002, 7-004), 20 and 40 to 42; and see §§ 3-037
el seq., §§ 10-003 to 10-010, 10-035 ef seq.

" See § 6-002.
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under the rule in Saunders v Vautier'”” by requiring an assignment from B, ang
if C wishes to obtain a transfer of the property itself, he may obtain an order for
a transfer in proceedings against A to which B is party, and the court may ngt
since B is before the court and bound by the order made, require B to be a party
to the transfer.'”

Liability for knowing receipt

Distinctions may be drawn between the liability of beneficiaries for kDOWing
receipt by their trustees, according to whether the trust is a nominee arrangemepy
or a special trust.'”

Vested interests

A vested interest'™ is an interest which is not subject to any condition prece-
dent.'®" Thus a beneficiary may have a vested intcrest in trust assets even though
he is not entitled to immediate enjoyment of those assets under the terms of the
trust. An interest may be vested in interest or vested in possession. An interest
vested in possession confers an immediate tight to present enjoyment of the
property while an interest that is merely vested in interest confers a present right
to future enjoyment. Both are distinct from a contingent interest which will oy
vest unless and until some requirement (other than merely the determination of
a prior interest) is satisfied, for instance attainment of some specified age, or
survival to a particular time, or the occurrence of some external event. Whee
property is held on trust for “A for life, then to B absolutely” both A and B have
a vested interest in the property albeit A has the immediate right to enjoy fh
property. A’s interest is vested in possession and B’s interest is vested in inteten,
By contrast, a beneficiary with a contingent interest has no vested right uati!l e
contingency occurs.'® A vested interest is transmissible and may be a¢sizned by
the beneficiary, and will form part of the beneficiary’s estate upor his death,

Indefeasible and defeasible vested interests

A vested interest, whether vested in possession or vestea-in interest, may he
either indefeasible or defeasible. An interest is indefezsivic if there is no prior or
concurrent interest or power which is capable of defeating it in whole or in part,
To take the simple case of a trust for A for life and then to B absolutely, the
existence of A’s life interest operates to postpone the vesting in possession of Bs
interest, but it cannot defeat it, and so B has an indefeasible interest.

Vested interest defeasible by prior or concurrent interest

A vested interest may be wholly or partially defeasible by a prior interest or
partially defeasible by a concurrent interest. For example, if there is a trust for A

77 (1841) Cr. & Ph. 240. See §§ 24-009 et seq.

7% Head v Lord Teynham, above; Grainge v Wilberforce, above.

"7 See §§ 42-053 and 42-061, §§ 42-713 and 42-080.

""" For a history of vested interests see Hawkins, Construction of Wills (5th edn), §§ 20-01 &
seq.

1 Skelion v Younghouse [1942] A.C. 571 at 575, HL.

182 See § 1-055.
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for life, then for such of A’s children as attain the age of 18 years, and the.:n for

bsolutely, B's interest is defeasible since it will be destFoyed if A hsts (_:hl]dren
B;O “auajn that age and who have a interest which takes priority over B’s mtprest.
W. fund is held in trust for such of A’s children whenever born who attain the
If: of 18 years, and it is clear from the wording used that the class ol bene-
o ries does not close when the eldest child reaches the age of 18 years,'® then
gﬁi-?ng A’s lifetime any child of A who is over the age of 1'8 years has an int.c:rest
which is vested but liable to be partially divested by the birth of another child to

A.
Vested interest defeasible by exercise of overriding power of appointment

Where a power of appointment over capital and income of trust pr(?pcrty .'15
exercisable in favour of a class of beneficiaries, and ‘subject to gnd until and in
default of appointment, the property is held on trust for A.for lite .al}d then to B
absolutely, both A and B have defeasible vesteFl interests since th_elr 11?terests are
capable of being brought to an end in whole or in p?rt. by an exercise of‘ the power
of appointment. * The effect of such an exercise of the power is to defeat .whouy
or pro tanty ne interests which up to then were .Vested in the persons entitled in
default of anpointment and to create new estates 1m thos_e persons in whose‘ favour
the aopointment had been made.” 184 And so a beneficiary with a \.fested interest
1w Jose some or all of that interest if the trustees Qhoose to egermse a power of
aypointment in favour of a different beneficiary.!® Altematw.el.y, a trust may
p}ovide for a beneficiary to take in default of the trus_tccs exercising a power ol
appointment, in which case the default beneficiary wﬂ.l tgke a vested put defea-
sible interest.’®¢ A vested interest in remainder which is liable to be dw?sted py
the exercise of a power to appointment the capital of the trust in favour of the 1_1fe
{enant may be treated as a financial resource of the remainderman 1_1nder SE-CUOH
25(2)(a) of the Matrimonial Causes Act 1973, and thereby brought into ancillary
relief proceedings.'®’

Terminable vested interests

Closely similar to a defeasible vested interest is a terminable vested interest. A
terminable vested interest is one that is subject to a condition subsequent (rather
than precedent) which, if it occurs, has the effect of bringing the interest to an end
before the time of its natural termination, as for example where a testator leaves
his estate upon trust for his widow for life or until her remarriage. A feature of
a terminable interest is that it may sometimes be crealed so as lo achieve some
objective which is not permitted by law if sought to be achieved by direct
prohibition. For instance, it is not permissible in English law to prohibit the
assignment of interests under trusts, but it is permissible to create an interest

"3 See §§ 5-088 ef seq. on closing of a class of beneficiaries.

" Re Brook's Sertlement Trusts [1939] Ch. 993 at 997D-E.

" Howell v Lees-Millias [2009] EWHC 1754 (Ch); [2009] WL.T.R. 1163.

" Re Ware (1890) 45 Ch. D. 269 at 279; Re Peel [1964] 1 WL.R. 1232.

¥ C v C (Anciliary Relief Trust Pund) [2000] EWHC 1491 (Fam) [2010] W.T.L.R. 141% at
[64].
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and perhaps restatement by the Supreme Court (though not any Jower Engligy
court) or the Privy Council; and that the approach adopted by the Privy Coungj
in Schmidt v Rosewood Trust Ltd to the question whether the distinction betwegy
a discretionary trust and a mere fiduciary power justified a totally differey
treatment of the rights of objects of them, might be influential to a re-considerg.
tion of the question whether the distinction between a future contingent Inierey
and an unascertained interest justifies the totally different treatment in trust lay
of the persons who stand to take under them.

Discretionary interests®'®

The term ‘discretionary interest’ is convenient to describe the interests of the
object of a discretionary trust. An object of a discretionary trust has no Proprie.
tary interest in the trust assets or capital®'? and no right to a definable part of the
trust income.*'® In general, a discretionary trust has no one in whom fhe
beneficial interest in the trust property can be said to be vested because vesting
is contingent upon the selection of an object from a nominated class.>'” Howevey
an object of a discretionary trust:

* ... has aright to be considered as a potential recipient of benefit by the trustees and
a right to have his interest protected by a court of equity. Certainly that is so, and
when it is said that he has a right to have the trustees exercise their discretion “[airly?
or “reasonably” or “properly” that indicates clearly enough that some objectiye
consideration (not stated explicitly in declaring the discretionary trust, but latent iy
it) must be applied by the trustees and that the right is more than a mere spes. =4

A discretionary interest includes a right to be considered for the exercise of ts

trustees” discretion;**! a right to compel the due administration of the trust; ™4
prima facie right to obtain information and accounts from the trustees;~= and
right to bring a claim for breach of trust, including a right to compel.a third paity
recipient of trust assets to restore them to the trustees.®® It has. Lcen suggested
that an object of a discretionary trust may have a legitimate expectation of being
consulted before a regular payment is stopped, or at least Ziven the opportunity
to persuade the trustees to continue the payments.2*

*'® For further discussion of discretionary trusts, see $§ 29-024 et seq.
Iy q

Gartside v LR.C. [1968] A.C. 553, HL at 617.

% Sainsbury v LR.C. [1970] Ch. 712 at 723H.

21 Murphy v Muwrphy [1999] 1 W.L.R. 282, 290,

= Gartside v LR.C. [1968] A.C. 553 at 605-606, HL per Lord Reid, at 617H-618B, per Loil
Wilberforce; Re Munro’s Settlement Trusts [1963] 1 WL.R. 145 at 149A; LR.C. v Eversden
[2002] EWHC 1360 (Ch); [2002] W.T.L.R. 1013 at [131-[14] (affd [2003] EWCA Civ 668;
[2003] W.T.L.R. 893).
Re Hay's Settlement Trusts [1982] 1 W.L.R. 202 at 209A-C. See § 29-127.

> Whaley v Whaley [2011] EWCA Civ 617; [2012] 1 EL.R. 735 at [112].

Schmidt v Rosewood Trust Lid [2003] 2 A.C. 709 at [51], [66]-[67], PC. See §§23-019, 23-073

et seq.

24 See § 39-073.

* Scoit v National Trust for Places of Historic Interest or Natural Beauty [1998] 2 All E.R. 703

at 718C—H per Robert Walker J; cited with appraval in Maciejewski v Telstra Super Pry Ll

(1998) 44 NSWLR 601 at 605; doubted in Re Y Trust [2011] JRC 135; (2011-12) 14 LTELR

687.
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A discretionary interest can be surrendered™® or assigne_d for va]ue.zW. In. certain

- ymstances all the objects of a closed class of discretionary beneﬁ_manqs may
e ethet to bring the trust to an end.?** However, the objects of a discretionary
: ttok%ave no interest in possession in the trust fund, and that is the case whether
;lcl:struﬁt is exhaustive™® or non-exhaustive.23°

Employee Benefit Trusts

An employee benefit trust (“EBT™) is a species Of. discreti(?nary trust estlablished
for the benefit of a company’s employees, and will often 1nc1u(%e as objects the
relatives and dependants of the employees. EBTS are often established to save tax
by taking advantage of section 86 of the Inheritance Ta)f Act 1984 (trusts for the
penefit of employees) or section 1166 of the Companies Act 2006 .(emp].oyee
chare schemnes). It should be noted that an attempt to use EBTs to avoid lIlB.tl(.Jn'dl
insurance contributions or income tax is likely to be caugh.t by the c1lsgglsed
remuneration provisions of Part 7A of the Income Tax l(Earnmgs and Pensions)
Act 2003. Generally, the trustee of the EBT is entirely .separate from the
company, whici. usually acts as the settlor, and from thg senior management. It‘
was a breach ei trust for the trustees of an EBT established for the benefit of
employ<es to transfer shares in the company (o a seconq EBT establhsh.ed for the
benef't ¢1 the company’s senior management, and the director who instigated the
tar~fer was liable for assisting in the breach of i:rusl.”f The trusteesr)owe
Gayciary duties in the same way as other trustees of discretionary trusts,>*? and
the beneficiaries have the same rights, including the right to compel the due
administration of the trust; to be considered by the trustees; and if necessary to
bring an action for breach of trust.

An EBT, as a discretionary trust, must comply with the rule against perpetuities.
[n certain circumstances an EBT may be drafted sufficiently widely to qualify as
a charitable trust, for example for the relief of poverty among members of a class
of beneficiaries, and capable of validation under the Charitable Trusts (Valida-
tion) Act 1954,%33

Interests in possession

An interest in possession is a present right to present enjoyment, a vested and
indefeasible interest in the net trust income. In Pearson v I.R.C*** the House of
Lords held that no interest in possession arises if the beneficiary’s interest is
subject to the trustees’ power to accumulate the income thus depriv'mg.th.e
beneficiary of access to any of the income from the trust assets, and that this is

0 Re Gulbenkian’s Settlement Trusts (No.2) [1970] Ch. 408.
=7 See §§ 33-010 and 33-011.
= See §% 24-016.
' Sainsbury v ILR.C. [1970] Ch. 712; Re Weir’s Settlement Trusts [1971] Ch. 145.
Gartside v I.R.C. [1968] A.C. 553, HL.
Roadchef (Employee Benefit Trustees) Lid v ITil{ [2014] EWHC 108 (Ch).
™ Vigeland v Ennismore Fund Management Lid [2012) EWHC 3099 (Ch) at [191]-{201].
= Ulrich v Treasury Solicitor [2005] EWHC 67 (Ch); [2006] 1 W.LR. 33.
S [19817 A.C, 753, HL.
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claim form must (subject to any directions of the court) be seryeq on

existing trustee and on such of the beneficiaries as the applicant thinkg ﬁ

19-005 The application must be supported by a witness statement or affidayif :
applicant giving certain particulars concernin g the trust.’® Where an applic 2 b
1o nomination for a judicial trustee he may give not less than four days‘am
of the hearing to any official of the court who may be appointed judicial.tm
and an official who receives such a notice is entitled to attend the hearing, o
not a party te.the proceedings.?' Pending the hearing of the summong ﬂ;e
may grant an Injunction restraining dealing with the property of which 4 jud
trustee is sought,* and an application for an injunction may be joined Wi :
application for a judicial trustee,® '

hold office.?" The 1896 Act confers jurisdiction for a jgdicial trustee
e ted to act jointly with another trustee.>® But the court is reluctant tg
3 U?Edicial trustee to act jointly with a private and gratgitous Lru;tec:
ot ) are, for example, three trustees and it is desired to dispense with the
;[fzne ;Jf them, the court can do so in effect by appointing two of them
1 judjcial trustees in the place of the three trustees.

R of appointment and remuneration
inting a judicial trustee may, unless the judicial trustee 1s an o'fﬁcial 19-007
lude directions requiring the judicial trustee to give secunty., by

- niee unless the court otherwise directs, duly to account for what he receives

= jicial trustee and to deal with it as the court directs.>® The court should not,

: i suri i ication is
'ﬂ;t for special reasons, require security to be given when the applica

P&e py an intending settlor.
ade

order appO
{he court,”* InC

Who may be appointed a Jjudicial trustee

36

19-006  Any fit and proper person nominated for the purpose in the application myy
appointed a judicial trustee.®* It is thought that the persons who migig b
appointed include an existing trustee of the trust, an exiting executor or gdpn
istrator, or a beneficiary,2® or a solicitor acling in relation to the frust '0,'
qualified accountant® or a bank.?” In the absence of nominations, or if t.]]g 6“:
is not satisfied as to the fitness of the person nominated, an official of the gy
may be appointed.*® However, if the court is not satisfied of the fitness of fhe!
person nominated, there is jurisdiction to appoint a person suggested by

: ourt may give Girections concerning vesting of the trust fund in the judicial 19-008
c <
wee and custody of documents.””

& conr. may, upon the examination of a judicial trustee’s accounts, allow lns% 19-009
&1".1 . ;ments and allow him remuneration by reference to such scales or rates o

Sl 2 ] ; g l
{ harges as it thinks fit, but the remuneration may not in any year

e ssional ¢ _
{x;gcd 15 per cent of the capital value of the trust property.®® The court must be
Q4

retiring judicial trustee, and the court is not bound to appoint only an officigl of ﬁ“mﬁgd as to the basis on which remuneration is claimed, t}_1at the_amouqt is

the cqurt.” And an official of the court may not be appointed in relation to cen.igy ?*’1 sonable and proportionate (to what is not srated) apd fhat 1 i -Wlthm i

trusts.*® The appointment of an official of the court as judicial trustee ' ‘;* 15 per cent.®® The court may, if it thinks fit, indicate to a judicial @stee upon

appointment of the holder of that office for the time being and no fur.ker order %‘.aappoinmgnt the scale or rate of professional charges that it considers would

O appointment Is necessary by reason only of the person appointed dying o %‘L@pmpriate in relation to the appointment.*®

'% ibid., r4(1)(a) and r4(2). . kgﬂliﬂimaﬁ““ by a judicial trustee

| 7 ibid., 1.3(4). Where the applicant cannot gain the information regrized on any point, he m . i judici =it nts.*' A judicial 19010
| mention his inability in the witness statement or affidavit, see r"wq(j) Y o There are special rules concemmg a judicial trustes S. accounts .t th iom’t to

2 ibid., r4(3). “Official of the Court” includes the Official Solimicon r.2(1), and it is he who i {mstee or any person interested in the trust may at any time re;que;s e AL

: g;;;nalg( df)ppomtcd. ' give directions as to the trust or its administration, or termination of judicial

2L ibid., r4(4). 2 1einati 571 r

2 ibid., £.3(3). wusteeship, without the need for any formal originating process.** The court may

22 jbid., 1.3(2). Y .

* Judicial Trustees Act 1896, s.1(3). W ibid, 1.16

25 i STilG.

) See_§ 15-008. * Judicial Trustees Act 1896, s.1(1).

;7 As'm Bowen-Jones v Bowen-Jones [1986] 3 All ER. 163 at 167, ** Re Martin [1900] W.N. 129, emb
This was expressly so provided in Rules which preceded the 1983 Rules, i.e. the Judicial Trusles * Judicial Trustee Rules 1983, r.6(1). See too Chancery Guide (7th edn, amended September
Rules 1972, r.6(l)(a): It is thought that the absence of any such express provision in the 1982 2014), para.25.33.

Rule?; has made no dlf‘feren-?e to the law or practice. Solicitors and accountants are commanly 8 ibid., 1.6,
appointed, For examples of reported cases where banks have been appointed, see Re Colien  ibid., 1.6(3).

. []9?8.] W.N. 252 and Re Ridsdel [1947] Ch. 597. Y ibid., 7.

** Judicial Trustees Act 1896, 5.1(3). Normally the Official Solicitor is appointed, though the 1983 - ibid., .11, : - ; ided: ibid. See too
Rules no i(}ngff_r require (as was required by earlier Rules) that another official shoald b " Practice Note [2003] | WLR. 1653. A common form of order is provided: ibid. See to
appointed only if there were special reasons for his appointment. Where it is proposed to appailll Chancery Guide (7th edn, amended September 2014), para.25.34.

the Official Solicitor inquiries should first be made to his office for confirmation that he i

Przcgaér;d to act if appointed: Chancery Guide (7th edn, amended September 2014), i
a.25.33,

* Douglas v Bolam [1900] 2 Ch. 749, CA.
*® Judicial Trustee Rules 1983, 1 15.

: Judicial Trustee Rules 1983, r.11(2)(h).
ibid., 9 to 14. /
B Tlticial Trustees Act 1896, 5.1(4); Judicial Trustee Rules 1983, 1.3(1). See top Chm?c-ery Gmde
(7th edn, amended Seplember 2014), para.25.32, For an instance, see Official Solicitor to the
Senior Courts v Yemoh [2010] EWHC 3727 (Ch); [2011] 1 W.L.R. 1450.
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692 PARTICULAR TRUSTEES
require the judicial trustee or any other person to attend the court in priy
may direct an application to be issued in the proceedings or direct any gy
be tried.*” Subject to special rules concerning administration, a judicig]
although subject to the control of the court or an officer thereof,™ may aqp,
the trust in the same way as an ordinary trustee and may exercise the p.
conferred on trustees by law without necessarily requesting the dh‘ections"
court, and may, for example, exercise the power conferred UPON. truteey o
section 15 of the Trustee Act 1925 to compromise claims.*> 8

2. Tue Pusric TRUSTEE

The Public Trustee

19-011 The Public Trustee was established by the Public Trustee Act 1904 ang i

governed by that Act and Rules made under it.** The Public Trustee jgy
corporation sole under that name, with perpetual succession and an official wu
and may sue and be sued under the above name like any other corporation s
but any instruments sealed by the Public Trustee are not, by reason of uge w

seal, to be rendered liable to a higher stamp duty than if the Public Trustee e

an individual.*? "
19-012 The appointment and status of the Public Trustee are regulated by section § of 0
1906 Act. The Public Trustee’s central office must be in London but then &
provision for establishing branch offices.** The Public Trustee and the LR
Solicitor to the Senior Courts have the same office, though they have inde, =nde
statutory functions and the Public Trustee and the Official Solicitor tte presenll
different persons (but the Public Trustee also heads the Court Furiis Office W'_
shares some corporate services with the office of the Public. tivstee and 0 icial
Solicitor). The Public Trustee now accepts new trusts only on a “last reson’"
basis, broadly where there is no one else willing and big to0 act and an injustie
to a vulnerable person would be caused if he did a0t aet. In recent years, (e
Public Trustee has retired from a large number of trusts and the role of the Publi
Trustee is significantly smaller than was formerly the case. The Minisiry
Justice is liable to make good to the beneficiaries any losses which an ordinay
trustee would be liable to make good, and this guarantee covers the acts il
defaults of the Public Trustee’s officers.*?

B ibid., r.8(2).

Judicial Trustees Act 1896, s.1(3).

* Re Ridsdel [1947] Ch. 597. b

“ Public Trustee Act 1906 and Public Trustee Rules 1912 (SI 1912/348) (as amended) are in (i
Procedure (2014), Vol.2, section 6D (CD).

47 Public Trustee Act 1906, s.1.

* Public Trustee Rules 1912, .3,

The liability (falling on the Consolidated Fund) was formerly provided for Public Truste

1906, 5.7, which was repealed by the Public Trustee (Liability and Fees) Act 2002. The li

has been transferred to the Ministry of Justice.

&
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plic Trustee may exercise the functions of a deputy appointed by the Court  19-013
Thi Pu 1

i .. 50 This topic is outside the scope of this work. If a person dies
; Bmtemm'lf there is no executor with power to obtain probate of his will, that
it lt vests in the Public Trustee pending the grant of representation or
anfe:é?n?ms;ration.‘“ This topic too is outside the scope of this work.*?
|

-
*' oOWers
General P N | ]
et 1o and in accordance with the provisions of the 1906 Act and the Rules, 19 014
' C . . iy
'%j;ﬁb[ic Trustee may™ if he™* thinks fit:
A (1) act in the administration of estates of small value;>
¥ (2) act as custodian trustee;®
(3) act as an ordinary trustee;™’
(4) be appointed to be a judicial trustee.”®
ﬁg public Trustee may act either alone or jointly with any person or body of
¢ —ms and has thi= same powers, duties, and liabilities and is entitled to the same ‘
5::13 énd immunities and is subject to the control and orders of the court as a
svate sice acting in the same capacity.” — |
“,.'nu (he Public Trustee is in the position of having conflicting interests, he
oot ' ' argains with himsell. st
;;.s no more power than a private trus_tee to make bdrgglni =W1d§1 lglJmslelil; ssl;icrglijor
ﬁg_ﬂzfore apply to the court to sanction such a bargain,” and he can

wﬂjﬁs on both sides in legal proceedings.®!

i'olwer to decline trusis

The Public Trustee may decline, either absolutely or except on the prescribed 19-015

wonditions, to accept any trust but he may not decline to accept any {rust on the
Ebund only of the small value of the trust property.®
=

Trusts involving management of a business

T : ich i s -016
The Public Trustee must not accept®® any trust which involves the management  19-0

Ot carrying on of any business, except in the cases in which he may be authorise
o Public Trustee and Administration of Funds Act 1986, s.3(1), as substituted by Mental Capacity
Act 2005, 5.67(1) and Sch.6, para.33. ] ’
U Administration of Bstates Act 1925, 5.9 as amended and supplemented by Law of Property
~ (Miscellaneous Provisions) Act 1994, s.14. 2
* See Williams, Mortimer and Sunnucks, Executors, Administrators and Probate (20th edn), §§
41-07 and 41-08. 2. .
' Public Trustee Act 1906, s.2(1). Prior to the Criminal Justice Act 1948, }hc Public Trustee could
be appointed administrator of the property of a \convict under the Forfeiture Act 1870.
~ The present Public Trustee is Mr Bddie Bloom(ield.
 See §§ 19020 e seq.
‘* See §§ 19-059 er seq.
z See §§ 19-020 et seq.
See §§ 19-001 er seq. !
' Public Trustee Act 1906, s.2(2); Re Leslie’s Hassop Estates [1911] 1 Ch. 611.
0 ;
Re New Haw Estate Trusts (1912) 107 LT. 191 ) )
' Re Phillips (1931) 101 L.J.Ch. 338, but see Re Abercrombie’s Will Trusts [1931] W.N. 109.
= Public Trustee Act 1906, 5.2(3).
S ibid., $.2(4).
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Direction that Public Trustee not to be appointed

19-023 The Public Trustee is not to be appointed as a new or additional trustee whara

instrument creating the trust or duty contains a direction to the contr: -
. 'i
the court otherwise orders.” u

Notice of appointment

19-024 Notice of any proposed appointment of the Public Trustee, either as 2 ey

additional trustee, must, where practicable, be given in the prescribeq Many
to all persons beneficially interested who are resident in the United Kingdon
whose addresses are known to the persons proposing to make the AP0
or, if such beneficiaries are minors, to their guardians.
19-025 If any person to whom such notice has been given applies to the court within 34
days from the receipt of the notice, the court may, if it considers it expedient
do so having regard to the interests of all the beneficiaries, make an ol
prohibiting the appointment; but failure to give notice does not invalidate gny
appointment made.®' Upon such an application the onus is on the apph'cam:
show that it will be beneficial to make the order of prohibition, It is doubify
whether an applicant can properly base his application solely on the ground of (i
expense inherent in the appointment of the Public Trustee.?? The app]jca"
should be made by claim form under Part 8 of the Civil Procedure Rules®® j;;_

Chancery Division of the High Court, where it will be heatrd by a judge
private.® '

Consent to act

i
A testator may appoint the Public Trustee to be trustee or custodian trusice under

any testamentary instrument without applying for his previous cCrsent:s butufy_;
such appointment has effect, and no appointment of the Publc Trustee [n_B"g"_:
trustee or custodian trustee may be made except by a testator, unless and unﬁl':('rﬁ.
cither case) his consent has been obtained. In the cast ¢¢ an appointment by
testator, the Public Trustee is at liberty to act at any ¢ine after his appointmenl
has come to his knowledge. ®°

19-026

™ Public Trustee Act 1906, 5.5(3).

# That is, by notice addressed to the persen at his last known place of abode or place of businesi,
and served by post or delivered: see Public Trustec Rules, 1912, r40(2), (3).

Public Trustee Act 1906, 5.5(4).

Re Firth (No.1) [1912] 1 Ch. 806; and sec Re Drake’s Settlement [1926] W.N. 132; ¢f. Re Hape
Johnstone’s Setdlement Trusts (1909) 25 TL.R. 369. !
CPR, Pt 8, r.8.1(2)(b) and (6); Practice Dircction, Pt 8A—Alternative Procedure for Clais
Section B. Should the application under Public Trustee Act 1906, 5.5(4) prove to be af &
contentious character, or involve a dispute of fact, so that the Pt & procedure is not snitable, 'Iﬂ
court might order the claim to continue as if it were a Pt 7 claim, and give any directions It
considers to be appropriate, sce CPR, Pt &, r.8.1(3).

CPR, Pt 8, r.8.1(2){b) and (6); Practice Direction, Pt 8A—Alternative Procedure for Claiii
Section B. Since the Public Trustee will not accept appointment except where an injustice E?.l
vulnerable person is involved (see § 19-011), it will be normally be appropriate for the heariiz
to be in private.

“ Public Trustee Rules 1912, r.8(1).

5 ibid., r.8(2).
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inting the Public Trustee to be a trustee is not effective until the
s executed it. Therefore if the Public Trustee consents to act
utes the deed the above provisions arc satisfied, even though Ithe

i lexeC ccuted the deed before he gave his consent to act.*” Tn practice,
aﬂlish:};’ublic Trustee’s present policy of accepling l.rustecships iny on
giew °! . 88 it is essential for any person contemplating the appointment
. trustee of any trust or proposed trust to contact the Public

1A ic Trustee as :
. the Public empting to appoint the Public Trustee.

we’s office before att

e te
-—aﬂwpub]ic Trustee may accept, by that name, probates or letters. of adnumstt;'fl—
; the court may make grants accordingly and shall cons1der the Public
g . in Jaw entitled equally with any other person or class of persons to

‘ _tee M u;am of letiers of administration, save that the consent or citation of
&e pubtﬁ: '%‘rustce is not required for the grqnt of letters of admin.istration thany
other person, and that, as between the Public Trustee and the W‘ldower, widow,
o civilioaitner or next-of-kin of the deceased, the widower, widow,
:?thgé clvil partner or next-of-kin are to be preferred, unless for good cause
dhown n e contrary.®

and letters of administration

@ ement of executor or administrator

e

An executor or administrator, notwithstanding [hat he may have acted, may Wl?t
fhe sanction of the court and after such notice to the persons beneﬁcna]l }.
interested as the court may direct, transfer the estat.e L(l) the Public Trustee for
administration either solely or jointly with the continuing executors or admin-

{strators, if any.”

The Public Trustee as administrator of small estates

Any person who, in the opinion of the Public Trustee, would be entitled to apply
10 the court for an order for the administration by the court Of. an estate, the gross
-_f:apital value whereof is proved to the satisfaction of the Eubllc Trustee to be less
than £1,000°" may apply to the Public Trustee to admlmste_r the estate, and,
where any such application is made, and it appears to the Public Trustee that the
persons beneficially entitled are persons of small means, '[heT Public Trustie must
administer the estate, unless he sees good reason for refusing to do s0.”

" Re Shaw (1914) 110 L.T. 924, CA.

¥ See § 19-012.

¥ Public Trustee Act 1906, 5.6(1) and Public Trustee Rules 1912, 1:6_(6). _ ‘

" See Public Trustee Act 1906, 5.6(2) which contains ancillary provisions relating to the contents
and effect of such order. See generally Re Woolley (1911) 55 8.J. 220, and as to the pr;cedgr‘e
on an application and the form of order made see note t© 3:6(_2) in Supreme Court mc('lnge
(1999), Vol.2, 12C—33 and Re Symes [1918] W.N. 68. The claim would now be commenced by
claim form under CPR, Pt 8, for the reasons given in the fooinote concerning claim forms in §
19-025.

*! The relevant date is the date of application to the Public Trustee and not the date of the death:
Re Devereux [1911] 2 Ch. 545.

* Public Trustee Act 1906, s.3(1).
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Payments vidence is produced.'*® Where a person appearing to be beneficially
..;.‘ or interested in any property cannot be found or it is not known
e is living or dead the Public Trustee may apply to the court. for

as to the course 0 be taken with reference to such person.'?® Until an
: ade, the Public Trustee must keep any sum payable to such person, and
; f{)’r more than six months is required to invest or deposit the same at

cumulate the proceeds.'*’

All payments are to be made by cheque drawn on the Bank of Englan
a signature or facsimile signature of an officer of the Public Trustee authgy
writing by him to act in that behalf or a cheque on a bank signed by not
two persons, namely:

(1) by the Public Trustee and a co-trustee; i

(2) by the Public Trustee and an officer of the Public Trustee aughq i
above or;

and ac

givff jnformation
(3) by a co-trustee and one such duly authorised officer: or :

Trustee is under a statutory duty upon application in writing by or
(4) by two such duly authorised officers.

+e authority of a person beneficially interested in the trust propc'rty (a) to

the inspection and taking of copies of any register or book relating to the
estate and (so far as the interest of the applicant in the trust property is
be affected thereby) of any account notice or other document in the Public
' custody; (b) at the expense of the applicant to suppl)f a copy of the
nts speciﬂed: and (c) to give such information concerning the‘tnjlst or
,,,g shall be weasonably requested in the application and shall be within the
of tha Fublic Trustee. 1?8

But in a particular case the Public Trustee may authorise the payment o
by the person liable to pay it direct to the person entitled to receive it, oF
bank.''” All payments of money to or from the capital of the trust prope;
to be through the bank to the trust or estate."® There are provisiong as
permissible modes of paying income to the person entitled to receive jt. 12! f
special circumstances of the case appear to him to render it desirable, the
Trustee may pay to any other trustee or allow him to receive, the income
trust property or any part of it, on such trustee undertaking to apply it

't 10 the above provisions, the Public Trustee must observe strict secrecy in
manner directed by the trust.'?? )

et of every trust or estate in course of administration by him. "**
Power to make advances for administration purposes | of Public Trustee's accounts
The Public Trustee may make advances for the purposes of any trust o ey
the course of administration or about to be administered by him ou of \
provided by the Treasury, and upon such terms as he may think proper,®

L

Professional advice and credible information ‘

is provision for the auditing of the Public Trustee’s accounts and the
tion of the securities held by him from time to time by such person(s) as
asury may appoint in accordance with regulations made by the Treas-

Subject as provided, the Public Trustee may take and v/sé professional adviced and expenses

assistance and may act on credible information (th<ugli jess than legal evi

to be charged by the Public Trustee are regulated by section 9 of the
as to matters of fact.'>*

bl Trustee Act 1906 and the Public Trustee (Fees) Act 1957 and Orders made
E,r.ljl
Evidence that beneficiary is alive .

The Public Trustee may require a statutory declaration or other sufficieat
dence that a person is alive and is the person to whom money or prop

* Public Trustee Rules 1912, 7.27. For a case in which the Public Trustee was held to be justified
payable or transferable and he has power to withhold payment or transfer o

sing Lo pay interest to the sequestrator of a life tenant’s property without prool that the
! lenant was alive, see Re Wilson [1964] 1 W.L.R. 214.

4 lic Trustee Rules 1912, r.28.

i ibidl,

idi, 1.29(1).

''? Public Trustee Rules 1912, r.22, as amended by Public Trustee (Amendment) Rules | i, :ggﬂ)-
1983/1050). i, 1.38. e

120 Public 9[‘rgélee Rules 1912, r.20. ~ Public Trustee (Fees) Order 2008 (ST 2008/611). The existence of this subordinate legislation
121 ibid., r.23. ’ - &xcludes any power to charge under Trustee Act 2000, 5.29, see 5.29(3)(b). Section 9 of the 1996
122 ibid.’ r.24. ~ Acl was amended by the Public Trustee (Liability and Fees) Act 2002, with a consequential
123 ibid.i r.25. dmendment to Public Trustee (Fees) Act 1957, 5.1, so as to confer the power to fix fees on the
24 ibid., 1.26. 0rd Chancellor and remove the requirement for full cost recovery.
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4. Trust CORPORATIONS ") avoidance of changes in _trusteeshjp and the cost o n

Jarge measure of security; AR =

ieanin of trust corporation [ -~ (4) the keeping Df. proper accounts; . 9
For the purnoses'®® of the L P ty Act 1925, the Settled 4 5) the review of investments at regular intervals by « S
purposes'® of the Law of Property Ac , the Settled Land Ay of the staff; and 1

() the fact that a trust corporation is exempt from th

\ [aw of Property Act 1925, the Settled Land Act 19,
Act 1925, which provide that a sole trustee cannot g
" for capital moneys.'s?

the Trustee Act 1925, the Administration of Estates Act 1925, the Supreme ¢
of Judicature (Consolidation) Act 1925, and Part V of the Senior Cgyy
1981, “trust corporation” means'?® the Public Trustee or a corporation
appointed by the court in any particular case to be a trustee or entifleg g,y
made under section 4(3) of the Public Trustee Act 1906, to act as ey
T e -+ those advantages must be weighed the following disadvantages:
Section 3 of the Law of Property (Amendment) Act 1926 extended the pum,
of “trust corporation”, for the purposes of the five above-mentioned gy
1925, to include the Treasury Solicitor,'®' the Official Solicitor and any
holding any other official position prescribed by the Lord Chancellor,
relation to the property of a bankrupt, and property subject to a deed of B
ment, to include the trustee in bankruptcy and the trustee under the (. B
respectively, and, in relation to charitable, ecclesiastical and public
include any local'®® or public authority so prescribed, and any other cor
constituted under the laws of the United Kingdom, or any part thereof,
satisfies the Lord Chancellor that it undertakes the administration of any s
trusts without remuneration, or that by its constitution it is required to apg_
whole of its net income after payment of outgoings for charitable, ecclesia il
or public purposes, and is prohibited from distributing, directly or indj=
part thereof by way of profits amongst any of its members, and is aui,;
him to act in relation to such trusts as a trust corporation. No iules have be
made by the Lord Chancellor under section 3, but privae cnaritaEh’cr,,
companies are not uncommonly authorised. f

e

(1) fees are payable;
(2 personal touch is lost; and .
-~ (3) atrust corporation may be more reluctant to depart from the strict letter
- of the trust without the sanction of the court than a private trustee

w()]‘}d he.

sty of trust corporations

~gmpanies, such as banks, insurance companies and trust companies, now
stees and the appointment of such companies as executors or admin-

as trustees of private trusts and also as trustees for debenture holders,

for charities and trustees of pension and provident funds is common.

corporation as co-trustee

corporation may act not only as sole trustee but as a co-trustee with an
31.164
!

muneration of trust corporation other than the Public Trustee

1 I

2 a trust corporation is appointed an original trustee of a settlement or is
ed as executor and trustee of a will, the deed or will should include the
tion’s remuneration clauses, the usual professional trustees charging
not being sufficient to empower a trust corporation to charge its scale
It is also desirable that a draft document should be submitied to the
tion for its approval and acceptance.

165
In this work, however, the phrase “trust corporation™ is generally used in

1o a trust corporation which undertakes, for profit, the administration of p
and other trusts. ' '

Advantages and disadvantages of a trust corporation

The chief advantages of the appointment of a trust corporation are:

i) reentinuiy: of RitisiFation st corporation will normally charge an acceptance fee upon its appointment

stee, an annual administration fee while it acts as trustee, and a withdrawal
0 ifs retirement as trustee or upon distribution of the trust fund. Each of

3% On the capacity of corporations sole and aggregate to be trustees, see §§ 2-016 and

139 Law of Property Act 1923, 5.205(1)(xxviii); Settled Land Act 1925, s.117(1)(xxx); Tuus
1925, s.68(1)(18); Administration of Estates Act 1923, .55(1)(xxvi); Supreme Courl
cature (Consolidation) Act 1925, s.175; all as extended by Law of Property (Amendme
1926, s.3; Senior Courts Act 1981, s.128.
The relevant rule is set out at § 19-061. 48).

Defined by s.3(2) to mean the solicitor for (he affairs of Her Majesty’s Treasury and (0118 €5 Corporate (Jeint Tenancy) Act 1899; Re Thompson Settlement Trusts [1905] 1 Ch. 229
the solicitor for the affairs of the Duchy of Lancaster. - , 0 ef. Trustee Act 1925, 5.42.

Local authorities are, however, precluded from acting in an ecclesiastical charity or a charil blic Trustee has a statutory power to charge: see §§ 19-055 to 19-058.

the relief of poverty by Local Government Act 1972, 5.139(3). 1 Goper (1939) 160 L.T. 453,

Lee Act, 5.14(2); Settled Land Act 1925, ss.18(1)(c), 94 and 95; Law of Property Act 1925,

2) as amended by Trusts of Land and Appeintment of Trustees Act 1996, 5.25(1) and Sch.3,
160

@
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UNAUTHORISED PROFITS AND CONFLICTS OF INTEREST

destroying a right of renewal®® or of destroying the subject mattey of
settlement;>” or if it was affirmatively proved that the purchase of the gy,
had only been obtained by virtue of the purchaser being interesteq i
leasehold, for example if the landlord was giving all his leaseholders ap Oppar
nity to enfranchise their holding.®® But in other cases® the rule in g,
Sandford was not applied and the purchasing trustee held the reversion frep ¢
any trust. The courts treated purchase of the reversion differently from
of a lease since the reversion was a different item altogether from the .
hold.?

Nowadays, however, the courts are not so reluctant to extend the tule iy g,
v Sandford to the purchase of a reversion by a trustee. It has been held iy

rule applies to the purchase of a reversion in the same way that the rule g
to the renewal of a lease,*' subject to the qualification that a trustee can py
the reversion free from any trust if his beneficiaries refuse to join in the pugghye
either before or after the purchase by the trustee.” The modern cases appey
be based on the proposition that the trustee, by reason of being a trustee ﬂf.
lease, has an especial advantage in purchasing the reversion and 50 is enablgg
purchase by reason of his position as trustee and holding of trust property
thereby profits from the trust property.®® Whether there is now an irrehuthl
presumption that a trustee has an especial advantage in purchasing the reve -
so that the rule now applies inflexibly to purchases of the reversion, or whethy

ZE =,

~\
2 Trumper v Trumper (1872) LR. 14 Eq. 295 at 309-311; but perhaps not if there was 3“":51;‘; )
distinet from custom) of renewal which would not be prejudiced by the purchase, a7, Cﬂa‘
v Owen [1907] 1 Ch. 195 at 205. 4
7 Griffith v Owen, above. al
Griffith v Owen, above, at 205.
Norris v Le Neve (1743) 3 Atk. 26; Randall v Russell (1817) 3 Mer. 190; £z rdman v Johsw
(1815) 3 Mer. 347; Longton v Wilsby (1897) 76 L.T. 770; Bevan v Webh [1905] 1 Ch. 620,
Phipps v Boardman [1964] 1 W.L.R. 993 at 1009.
3 Protheroe v Protheroe [1968] 1 W.L.R. 519, CA (in which no eanier authorities were cited i
the facts of which were somewhat striking). This case was foilowed in Thompson's Trusiee i
Bankruptey v Heaton [1974] 1 W.L.R. 605 (in which Phill.ns 2 Phillips (1885) 29 Ch.D. 678
CA as well as Protheroe v Protheroe, above, were cinsidered); itself followed in Popat ¢
Shonchhatra [1997] 1 W.L.R. 1367, CA. Both of these nost-Protheroe cases were concemd
with a purchasc by a former partner of a reversion to a partnership lease. Brenner v Rose [195
1 W.L.R. 443 was also concerned with such a purchase, but there the purchase was i
impeached. Protheroe was not cited in Brenner, nor was Brenner cited in Thompson or Paps
In Don King Productions Inc. v Warren [2000] Ch. 291, CA, it was suggested by counsel i
the question whether the rule in Keech v Sandford applied to purchase of the reversion Wit
open one, but Morritt L.J. at 340B did not accept that suggestion. Tt is thought that modes
authority (apart from Breaner) is in accord with the wide language used in Phillips v Phillips
above. In Ward v Brunt [2000] W.T.L.R. 731, Ch, another partnership case, it was held th'ﬂl*.
purchasing partner was not accountable for a profit made from the purchase of the reversion
a partnership lease because she purchased the reversion under an option granted by the fon"ﬂ-
frecholder’s will, not by reason of her fiduciary position as partner nor in the course of exeeilit
her fiduciary duties.
Thompson's Trustee in Bankruptcy v Heaton [1974] 1 WLR. 605 at 612; Foreman VK"'
[2008] EWHC 592 (Ch) at [41]-[44]. But presumably a trustee cannot avail himself of 15
qualification unless his beneficiaries are all of full age and capacity. e
Protheroe v Protheroe, above, at 521 (“Being a truslee he had an especial advantage in gerig
the freehold™); Thompson's Trustee in Bankruptcy v Heaton, above, at 612 (in which Prothet®
v Protheroe was treated as “an application of the broad principle that a trustee must oot ke
a profit out of the trust estate™).
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js merely & rebuttable presumption or inference of an especial advantage
o is capable of being rebutted t?y proof that the trustee did not in fact have any
‘]mtages is, perhaps, not clear.*
ﬂpdoﬂbtedly’ even without recourse to the wider principles under more recent
~horities. the rule would apply o any case where a right to acquire the freehold
i wﬁmed by the terms of a lease which is trust property since the right to
hase would form part of the trust property. And the position is the same
. the right to acquire the freehold is conferred by statute on owners of
jmehﬂldsv for the right to acquire the frechold arises only by virtue of the lease,
if the lease is trust property so too must be the product of an exercise of that
_ 3 That would be so in the case of the exercise by a trustee of the statutory
i of first refusal conferred on certain tenants,® and even more clearly in the
wase of the acquisition of a freehold reversion of a house by a trustee under the
Whold Reform Act 1967, where the trustee who as trustee holds a tenancy of
o house which qualifies for enfranchisement under that Act is enabled to purchase
gy by reason oi his having held the tenancy for two years.””

Jhas not becn decided whether the rule applies to the assignment of a lease to
e ir. ste 2 of the reversion,™ though if the assignment requires the consent of the
~“ee 1. his capacity as landlord, then the assignment may be rendered ineffec-
. ¢ by the self-dealing rule considered below.™

Purchase of property associated with trust property

Apart from the case of purchase of the reversion (o a lease, there is little authority
un the question whether a trustee is able to purchase for his own benefit property
\sociated with the trust property. Plainly, if a trustee is proved to have been
sabled to purchase property associated with trust property by reason of opportu-
ity or knowledge derived from the trust, then the property purchased by him will
hiecome (rust property, as for example where a trustee is enabled in this way to

o Re Thompsen's Settlement [1986] Ch. 99 at 116, the rule in Keech v Sandford was not
regarded as applying inflexibly to purchases of a reversion, though the modern cases were not
referred to.
See too § 20-014.
Landlord and Tenant Act 1987, Pt 1, as amended and supplemented by Housing Act 1996,
§5.89-93 and Sch.6. The constructive (rust would attach to the interest of the trustee in the
purchase through (he nominated person who or which is the actual purchaser, but not so as to
pll;ejudice the interest of other tenants unconnected with the trust who participate in the pur-
chase.
Leasehold Reform Act 1967, s 1(1)(h) (as amended by Commonhold and Leasehold Reform Act
.2002. $8.138(1), 180 and Sch.14, para.1). The trustee would of course become an express trustee
In the usual case where he purchased the freehold at the expense of the trust property under the
powers conferred by Leaschold Reform Act 1967, s.6(4). It would be necessary Lo resort to the
tule in Keech v Sandford only where the trustee sought to purchase for his own benefit, or under
Some arrangement with the beneficiary in occupation without the consent of all the beneficiaries,
otherwise than under the powers conlerred by s.6(4) or the trust instrument. As to purchases by
dtenant for life, see $.6(2) (as amended by Commonhold and Leasehold Reform Act 2002, 5.180
and Sch.14, para.l), from which it is clear that the tenant for life could not purchase the frechold
., for bis own benefit.
¥ Re Thompson's Settlement [1986] Ch. 99 at 116.

Sce § 20-111.
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purchase shares in a private company when other shares are comprigeq .
trust.*® Equally, property purchased by the trustee might become trust prq
the purchase destroys or jeopardises the trust property,*’ for example wj
trustee purchases property from which a trust business is being carrieg ¢
thereby jeopardising the continuance of that business.** '

, m:customed to make such a grant in favour of the riparian owners, the
n o fishings were held in trust for the beneficiaries.*”

: hase of mortgage for less than is due
ﬁ&u‘ustee purchases a mortgage on trust property and pays less than the amount
o under the mortgage, he will not be permitted to recover from the trust estate

However, apart perhaps from the case of a reversion, it is thought -
part p P ght that the o than he paid for the mortgage with interest.*®

would not be prepared to presume, without any investigation of the ¢y
stances, that a trustee has any especial advantage in purchasing propeny'
ciated with trust property, and so it is doubtful whether there is any ques,
associated property purchased by a trustee being automatically subjecg
constructive trust. In the United States it has been held that a constructive
may be imposed on the basis that a trustee, by purchasing property assog
with trust property, places himself in a position where his personal i
conflicts or may conflict with his duty to consider a purchase on behalf of i
trust, as where a trustee of a reversionary interest in property purchases the
interest for himself rather than for the trust,** or where a trustee of an undivid
share in land purchases another undivided share for himself rather than for

trust.** It is to be noted that the rule in Keech v Sandford does not apply to imp
a trust upon additional land comprised in the new lease, the ambit of the
being limited to the land comprised in the original lease in favour of
trust.*

ﬂmﬂ’ﬂ” of contracts other than leases

(rustee renews a contract held by him on trust the renewed contract will also
held by him upon trust if the renewal agreement was obtained or re'c.eived-
in circumstances where there was a conflict or significant possibility of
Jflict between the trustee’s duty and his personal interest in the pursuit or
ible receipt of the renewal agreement, or by use or by reason of his fiduciary
@s’iﬁeﬂ or of any opportunity or knowledge resulting from it.*’

Application: ui the rule to other fiduciaries and persons interested in lease

ﬁ'mﬁ: in Keech v Sandford applies to persons other than trustees who stand in
J {dury relationship to the other persons interested in the leasehold property
‘ ‘Sneerned, such as executors®® or an executor de son tort.>! In relation to such

_cons the rule is absolute and irrebuttable, just as it is in relation to a trustee.

Extensionsof e rule tootics dennsactions cial considerations apply to partners, whose position is considered below.*

Money received by trustee for not renewing

Tenant for life
The rule applies to a tenant for life of settled land.*® It is thought that the rule

applies to a tenant for life in its absolute form,** especially as a tenant for life has
==

If a trustee receives money from a competitor for a new lease so as ‘¢ induce
not to apply to the landlord, then the money so received will te subject
constructive trust in favour of the beneficiaries; for if a trustes cannot approp
the renewal to himself, the court will not suffer him to 'sell .t for his own ben ar, .

efit. 46 ‘ Aberdeen Town Council v Aberdeen University (1877) 2 App. Cas. 544, HL Sc.; and for another
) ‘example, see Rowley v Ginnever [1897] 2 Ch. 503.

9 Anon (1707) 1 Salk. 155; note Hamilton v Wright (1842) 9 Cl. & Fin. 111.

* Don King Productions Inc. v Warren [2000] Ch. 291, CA (renewal of boxing promotion
 dgreements).

 Holt v Holt (1670) 1 Ch. Cas. 190; Walley v Walley (1687) 1 Ve, 484; Killick v Flexney (1792)
- 4Bro. C.C. 161; Fosbrooke v Balguy (1833) 1 Myl. & K. 226; Kelly v Kelly (1833) 8 IR Eq.
403: Re Morgan (1881) 18 Ch.D. 93, CA.

' Mulvany v Dillon (1810) 1 B. & B. 409,

™ See § 20-020.

* Taster v Marriotr (1768) Amb. 668; Rawe v Chichester (1773) Amb. 715; Owen v Williams
~ (1773) Amb. 734; Pickering v Vowles (1783) 1 Bro.C.C. 198; Eyre v Dolphin (1813) 2 B. & B.
~ 290; and see James v Dean (1805) 11 Ves. Jr. 383; (1808) 15 Ves. Ir. 236; Giddings v Giddings
il (1826-27) 3 Russ. 241; Nesbitr v Tredennick (1808) 1 B. & B. 29 at 46, per Lord Manners;
~ Randall v Russell (1817) 3 Mer. 190 at 196; Tanner v Ehworthy (1841) 4 Beav. 487; Yem v
Edwards (1857) 3 K. & J. 564; | De G. & 1. 598; Stratton v Murphy (1867) 1 Ir.Rep.Eq. 345;
- andother cases cited 2 W. & T.L.C. (9th edn), 659, in the note to Keech v Sandford. See too Hill
- VHIll(1874) 8 1r. R. Eq. 140 and 622; Re Lord Ranelagh’s Will (1884) 26 Ch.D. 590; and see
. Griffith v Owen [1907] 1 Ch. 195, where the husband of a tenant for life, having purchased from
- Mortgagees of the settled property, was held to be a trustee of the benefit of the purchase for his
children, who were beneficiaries; Lloyd-Jones v Clark-Lloyd [1919] 1 Ch. 424 at 456, CA;
|, Brenner v Rose [1973] 1 WLR. 443,

~ Re Biss [1903] 2 Ch. 40 at 56, 61, CA.

Grant o trustee by virtue of ownership of trust land

If a trustee by virtue of his legal ownership of trust land obtains a grant of
property then that further property is held upon a constructive trust for
beneficiaries. Thus where trust land adjoined the sea, and the trustee obtai
grant of salmon fishings in the sea opposite the trust land from the Crown, Wh

*0 See Phipps v Boardman |1967] 2 A.C. 46, HL, sce § 20-078.
*1 See Griffith v Owen [1907] | Ch. 195.
#* Note the US case Wofford v Twin City Brick & Tile Co (1931) 41 S.W. 2d. 1079.
B Turner v Fryberger 103 NW. 217 (1905). 3
Pine v White 56 N.E. 967 (1900) (trustee in fact escaped liability because purchase ni
trustee’s sister); but ¢f. Metealf v Hecker 274 Pac. 2d. 188 (1954).
Giddings v Giddings (1826-27) 3 Russ. 241; Re Morgan (1881) 18 Ch.D. 93, CA. The rent
be apportioned: Acheson v Fair (1843) 3 Dr. & War. 512 at 524-525; O 'Brien v Egan
L.R. Ir. 633 at 640.
. Owen v Williams (1773) Amb. 734; note Atr.-Gen. for Hong Kong v Reid [1994] 1 AC.
and see further §§ 20-054 et seq.
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since 1925 been an express trustee of his powers™ and is accountable as gyej g
any profits he makes by exercising them. j

Persons with partial equitable inlerest

The rule does not apply in its absolute form to persons who have 3 g
equitable interest in a lease but do not stand in a fiduciary relationship to the
persons interested, such as a mortgagee,*® a mortgagor®” or tenant in commgn
In relation to such a person there is no irrebuttable presumption of law, bug g
most a rebuttable presumption that the renewed lease is held upon a congtyg
trust for the other persons interested, and such a person may rebut the prey
tion by evidence that he did not in fact abuse his position or in any sense in

an advantage coming by way of accretion to the estate.”® The modified

of the rule may not, in the absence of a fiduciary relationship, apply at all to
case of purchase of a reversion as distinct from renewal of a lease.®

PartnersS!

The rule applies to partners,®* and to former partners before final winding
the affairs of the partnership,®® but even though there is a fiduciary relatig
between the parties,** probably®® in the modified form which applies to pes
with partial equitable interests,® rather than the strict form applicable to &

Tn view of the existence of the fiduciary relationship, however, the rule appli
a purchase of the reversion by a partner or former partner,”” and it applies
strict form where the partner or former partner who takes the new lease held |
old lease in trust for the partnership.®®

Where a tenancy is partnership property and is the subject of statutoiy vro
conferring a right of succession when the tenant dies on a person who fulfils ff

55 Seltled Land Act 1925, 5.107(1), see §§ 37-126 ef seq.

3 Rushworth’s Case (1676) Freem. Ch. 13; Neshitt v Tredennick (1808) 1 B. & B. 29; Re B
[1903] 2 Ch. 40 at 56, CA: Nelson v Hannam [1943] Ch. 59: Chelsea Estates Investment
v March [1955] Ch. 328.

Leigh v Burnert (1885) 29 Ch.D. 231.

Re Biss [1903] 2 Ch. 40, CA; Hunter v Allen [1907] 1 LK. 212; note Palmer v Young
[1903] 2 Ch 65n (joint tenant before 1926).

Re Biss [1903] 2 Ch. 40, CA.

Thompson’s Trustee in Bankruptey v Heaton [1974] 1 WLR. 605 at 614.

See further Lindley and Banks on Partnership (18th edn), §8 1618 to 16-24. 3
Featherstonhaugh v Fenwick (1810) 17 Ves. Jr. 298; Re Biss [1903] 2 Ch. 40 at 56. 62, CA
Foreman v King [2008] EWHC 592 (Ch).

Clegg v Fishwick (1849) 1 Mac. & G. 294; Clegg v Edmondson (1857) 8 De G.M. &
Clements v Hall (1858) 2 De G. & J. 173 at 186; Re Biss [1903] 2 Ch. 40 at 56,
Thompson's Trustee in Bankruptcy v Heaton, above; Chan v Zacharia (1984) 53 ALR
Aus HC; Don King Productions fnc. v Warren [2000] Ch. 291, CA; Barber v Raseo
national Ltd [2012] EWHC 269 (QB).

& Helmore v Smith (1886) 35 Ch.D. 436 al 444. b
&5 See Re Biss, above, at 56; Chan v Zacharia (1984) 53 AL.R. 417 at 419420, 435438 4
HC. !

See § 20-019.

Thompson’s Trustee in Bankruptcy v Heaton [1974] 1 W.L.R. 605.

Don King Productions Inc. v Warren, above, at 340-342; and see Chan v Zacharia,
182, 203,
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ory eriteria for succession only by virtue of being a partner, then that person
old the tenancy on trust for the partnership.*®

. g lessee had assigned the original lease by way of settlement and,
ently, without disclosing the settlement, took a new lease for a longer

 erroneously stated to be vested in him, the new lease was held to be bound
the settlement.”

n connected with trustee

ule has been held to apply where the renewal is in favour of a spouse of the
ee’! or of a company owned by the trustee or his spouse.”

remedy

the rule applies, the person who has renewed the lease or purchased the

ion holds it upon a constructive trust for the other persons interested. If the

cons irteresied are absolutely entitled, the trustee will in consequence be

‘o acsign the renewed or purchased reversion to them. In other cascs, a

»thon combined with suitable orders concerning the vesting of property will

ce, If the renewed lease or purchased reversion has been sold, the con-
uictive trust attaches to the net proceeds of sale.”

itee’s lien for expenses

stee or executor who has renewed a lease has a lien upon the estate for the
and expenses of the renewal, with interest.”* The rate of interest that would
adays be allowed in favour of a trustee is not clear.” Where lands are taken
the new lease which were not comprised in the original lease, the court will
nortion the expenses according to the value of the respective lands.”® The
e will also be given an allowance in respect of money subsequently laid out
ng improvements,” though made during the suit for recovering the lease.”®

irt v Shirt [2012] EWCA Civ 1029: [2013] W.T.L.R. 317 at [43], [72] (agricultural tenancy
in Agricultural Holdings Act 1986).
* Lulham (1883) 32 W.R. 1013; (1885) 53 L.T. 9, CA.
Exp. Grace (1799) 1 Bos & P. 376; as explained in Re Biss, above, at 58—59; compare § 20-118

- (purchase of trust property by spouse of trustee).

* Thempson's Trustee in Bankruptcy v Heaton; above; compare § 20-120 (purchase of trust
B WPEHY by company in which trustee is interested).
) ._:mhbmpmn‘s Trustee in Bankruptcy v Heaton, above.
;I:awmme v Maggs (1759) 1 Eden 453; Rawe v Chichester (1773) Amb. 715; Coppin v
'r!myhough (1788) 2 Bro.C.C. 291; James v Dean (1805) 11 Ves. Jr. 383; Bradjord v
Srownjohn (1868) 3 Ch. App. 711; Isaac v Wall (1877) 6 Ch.D. 706; Re Lord Ranelagh's Will
- (1884) 26 Ch.D. 590.
‘-mpare the case of trustee purchasing trust property, where it appears that a purchasing trusiee
"';;? Ot—,i 4a%llowecl interest at least at the rate of 4 per cent per annum, perhaps at a higher rate, see
~ Giddings v Giddings (1826-27) 3 Russ. 241.
~ Holt v Holt (1670) 1 Ch.Cas. 190; Lawrence v Maggs (1759) 1 Eden 453; Mill v Hill (1852) 3
- HLC. 828 at 869,
~ Walley v Walley (1687) 1 Vern. 484.
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742 UNAUTHORISED PROFITS AND CONFLICTS OF INTEREST PROFITS FROM TRANSACTIONS WITH THIRD PARTIES 743
duty."®” The conduct of the trustee will be taken into account in deter _
scale of the allowance. For a trustee whose conduct is blameless, the scaje
be liberal'®® and might include a profit element;'® for a trustee whose ¢
open to criticism, the scale is likely to be less liberal;'™ and for a trusy,
of dishonesty or surreptitious dealing there might be no award at afj
director of a company in breach of company law fails to disclose to the
directors his interest in a contract under which he receives unauthoriseqd
ation from the company, the court will not, in ordering an account,
allowance for skill and labour in respect of work done under the contract, for
would be tantamount to an exercise of the court’s jurisdiction to award re
tion to a trustee for work done,'”* a jurisdiction which will not be exerg
favour of a director of a company.'”™ But in Australia, an allowance for g
labour has been made in favour of a former director of a company who wag ]
accountable, not for work done for the company under an unauthorised ep i
ment contract, but for business profits made after he left the company (g
his skill and labour had contributed.'™

ot mean that the court can have no discretion in relation to the manner
178a

] . . .
m? o relief 18 granted in relation to equitable proprietary rights.

standi of beneficiary where profit derived from a company in which the
is interested

.+ case where the trust fund comprises shares in a company and a trustee who
director of the company derives a profit from the company, it is necessary to
or whether the beneficiary has locus standi to pursue a claim in respect of
ofit. The profit may be one which the trustee in his capacity as director is
ed to retain as between himself and the company, yet be one for which
(ee in his capacity as trustee is liable to account to the trust fund, for
¢ director’s fees paid by the company.'” In such a case there is no doubt
neficiary of the trust has locus stancdi to pursue a claim against the trustee
capacily as such: the beneficiaries are the only persons who have a claim
- company has none. The profit may, however, be one that the trustee is
orised to retain, in whole or in part, both as between himself in his
v a5 dircctor and the company, and as between himself in his capacity as
.‘a-nd {he beneficiaries. If so, there are, potentially, claims by both the
vy aud the beneficiaries, and the question arises whether a claim by a
bt i v is precluded by the reflective loss principle that a person interested in
me through a shareholding in the company cannot bring a claim in
{ of an injury to the company merely because the value of the shareholding
diced by that injury.'® A claim by a beneficiary in respect of the profit is
luded by the reflective loss principle unless it can be shown by the
ant trustee that (i) the whole of the claimed profit reflects what the
y has lost and what it has a cause of action to recover and (ii) such a claim
ilable on the facts.'®* Hence, if the profit is one that the trustee is or may
ntitled to retain as to part in his capacity as director, but not in his capacity
stee, a beneficiary may bring a claim in respect of the profit, though his
will be subject to the company’s claim (if brought) to recover the profit so
e to be restored to the company.'®? Similar considerations apply where
tee is not a director of the company but has some other capacity in relation
company which imposes on him fiduciary duties to the Compdny as well
the beneficiaries.

It has been doubted whether an allowance for skill and labour is availah
the profit consists of property forming part of the trust property, rather |
property obtained from a third party, on the ground that this would involye
impermissible discretionary interference by the court with the property right
the beneficiaries.'”™ We respectfully consider that this doubt should |
approached with some caution. The imposition of a constructive trus
matter of the exercise of judicial discretion, but it does not follow that the
can have no discretion in relation to the remedies which are consequena)
the imposition of the constructive trust.'”® The court has a discretionory
tion to authorise payment of remuneration out of the trust propest for
services of the trustee, and though that jurisdiction concerns retrospective
isation of remuneration for authorised work done, rather than allowan
work done in making unauthorised profits, there are elenents in that juris
which overlap with the jurisdiction here under congideiation.'”” The co
has a discretionary jurisdiction to authorise retendon of fees made
remunerative employment with a third party.'™ The court does not have
tion to determine whether property rights should be conferred or confisc

Guinness plc v Saunders, above, per Lord Goff at 701.

Phipps v Beardman, above.

192 O Sullivan v Management Agency and Music Ltd [1985] Q.B. 428 at 468, CA. N

O’Sullivan v Management Agency and Music Ltd, above; Badfinger Music v Evans |3

W.T.LR. L, Ch.

U Phipps v Boardman [1965] Ch. 992 at 1020-1021; O Sullivan v Management Agency.
Lid, above, at 468,

172 See § 20-242.

'3 Guinness plc v Saunders [1990] 2 A.C. 663, HL.

"% Warman International Lid v Dwyer (1994) 128 ALR. 201, Aus HC. b

75 Ultraframe (UK) Ltd v Fielding [2005] EWHC 1638 (Ch); [2007] W.TLR:
[1542]-[1545].

See § 20-040, and see § 41-036 (proprictary remedy).

177 See § 20-242.

178 See § 20-074.

on of actions

on of actions is considered elsewhere.'®® It will be observed from our
nt of limitation that, as the authorities stand, constructive trusts imposed

‘Pnrdenriai Assurance Co. Lid v Newman Industries Ltd (No.2) [1982] Ch. 204, CA and
nv Gore Wood & Co. [2002] 2 A.C. 1 at 34-36, 41-42, 42-48, 51-55, 61-67, HL, and
ere cited; and for the effect of the principle on breach of trust claims by beneficiaries,
3 39-038 et seq.

V Al-Bedrawi [2002] EWCA Civ 1452; [2003] Ch. 350 at [83].

er v Al-Bedrawi, above.

8§ 44070 et seq.
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748 UNAUTHORISED PROFITS AND CONFLICTS OF INTEREST
unlawful under the criminal law of any part of the United Kingdom if g
in any such part.*** Property is obtained though unlawful conduct if a '[-“
obtains it through unlawful conduct (whether his own conduct or ap,
conduct) by or in return for the conduct.*** These requirements will be Saigh
where a trustee receives a bribe and comes within section 2(2) or 2(3) of
Bribery Act 2010. If the trustee still holds the bribe or property represe -=‘=- .
then he is the correct defendant and prima facie an order can and mugt be e
against him under the 2002 Act.

Exemption under section 281 of the Proceeds of Crime Act 2002

However, there is an exemption in section 281 of the 2002 Act in fayg I
victims of crime who claim that the property concerned belongs to the;ﬁa
make an application for a declaration to that effect.”® If the declaration is my
then the property concerned is not recoverable property.22® Three re
must all be satisfied:?*%

20-062

qui]'ﬁ la\-ﬂ.‘

(1) The applicant was deprived of the property he claims, or of
which it represents, by unlawful conduct.

(2) The property he was deprived of was not recoverable Property imy
diately before he was deprived of it.

(3) The property he claims belongs to him.

propey

\

20-063 There is no difficulty in satisfying the requirements of section 281 of the * \J
Act where the bribe itself comes from the trust property.”” But if the bibe.
paid out of money belonging to the third party who paid the bribe there is el
difficulty in satisfying both the first and the second requiremens. For if on
considers the moment before the bribe was received by the trusise, though i
second requirement is satisfied, there is a difficulty with the. first requi 'a:(-_
because the beneficiary was not deprived of property when tiie bribe was tak

But if one considers the moment after the bribe was-received by the tm

though the first requirement is satisfied since the tresis¢ought to have yieldedy

the bribe immediately upon receipt, there is a difficaity with the second rf:_q_ﬂ
ment because by the time that the trustee comes under a duty to yield upll
bribe, the property has already prima facie become recoverable property.

f

20-064 It would seem unsatisfactory for the construction and effect of the exemption

section 281 of the 2002 Act to turn just upon arguments about a seinlilé
lemporis. Looking at the matter more broadly, it may be contended thil ¥

222

ibid, 5.241(2). Section 241 is printed in § 46-158.

223 ibid, 5.242(1).

ibid, s.281(1).

5 ibid, 5.281(4).

26 ihid, s.281(2), (3). oy

**7 For examples of such cases, see FHR European Ventures LLP v Mankarious [2013] EWCACE
17; [2014] Ch. 1 at [25]-[28].

o
>
g
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: hich was eliminated by the Supreme Court*?® in a context wher‘e
distineto” wcriminal element, should not be revived in a context where there is
i ncll ment, and accordingly the legislation should be interpre_ted S0 as L.O
wma]ﬂftihe eﬁemption applies in all cases where a constructive (rust 1s
ensre matd an unauthorised profit is disgorged in favour of those who. have
e lf::,m the wrongdoer’s breach of fiduciary QUty. But‘ the matter is not
S it because it may also be contended that there isa real distinction betwee-n
Euth re a beneficiary is deprived of property which he already owned before
' . efu] conduct occurred, and a case where he was deprivejd of proper.ly
e unl= \cquired by reason of and which was the product of the unlawful
- Ste?f qand in the latter case it is right that there should be disgorgement
‘:, # ]t;f (1,15 enforcement authority rather than the beneficiary so as to ensure
g;favoufﬂe not even an innocent beneficiary who has suffered loss by the breach
F;;:(;er%’laps grievously so, can benefit from payment of a bl‘lb[. \:VhiCh slhou}d
or had been paid and which does not come [rom the beneficiary’s previously
E::d property.”

arg Was

29
s
ﬁmpﬂlgn wader section 308(3) of the Proceeds of Crime Act 2002

:‘a’ cae where the trustee has already yielded up the bribe to the bencﬁcigry,. or
@ e or the property representing it is in the hands of new or cc).ntmumg‘
;\ms (other than the wrongdoer) and held by them for the b.enelﬁcm‘ry, tha?
) by the enforcement authority will be against thf._a new or continuing tlusteesj
',me beneficiary as the holder rather other than against the_wrongdoer who has
sed to be the holder. The fact that the wrongdoer is not himself the de_fendaut
s not in itself preclude a claim because the property has been obtained b.y‘
Unlawful conduct of someone other than the current holder.** lilowe\‘zer, if
“‘..m ent has been taken against the wrongdoer there is a possible furtllqer
. il .e, apart from a defence under section 281 of the 2002 Act, under section
§(3) of the 2002 Act which provides thal property ceases to. be recoverable
where it is paid to or otherwise obtained by a clanpant_ from the
tunder a judgment in civil proceedings, the claimant’s claim is based on

defendant’s unlawful conduct and the property obtained would be.recover-
i’l&gmp&rty apart from section 308(3). This defence appears o be _w1der than
W defence under section 281 of the 2002 Act in that there is no requirement for
_ beneficiary to have been deprived of property at a time when the property was
%yet.recoverab]e property.

“ FHR European Ventures LLP v Cedar Capital Partners LLC [2014] UKSC 45; {20]4.1 3 WLR.
535 (affirming FHR European Veniures LLP v Mankarious, above, on grounds which did not
- depend on the distinctions made in that case.). See § 20-039. . )
" Compare Director of the Asset Recovery Agency v T |2004] EWHC 3340 (Admin) at [22] i
~ Collins I.; Director of the Asset Recovery Agency v Green [2005] EWHC %l68: ‘Tl’le Tnne.s?
- February 27, 2006 at [4]; Serious Organised Crime Agency v Lundon [2010] EWHC 353 (QB);
~ [2010) W.TLR. 875; Serions Organised Crime Agency v Agidi [2011) EWHC 175 (QB): [2011]
Lloyd's Rep. F.C. 276 at [130]-]146]. Human Rights Act 1998 considerations (as to Wth}? noEe
- Proceeds of Crime Act 2002, 5.266(2)(h)) may be deployed in favour of_lhc Qeneﬁcnary s
' argument for a wide interpretation of the exemption in s.281, bur those consideration pull l§$5
Furcefully in Favour of the beneficiary where bribe comes from a third party than where the bribe
comes from the trust property.
Proceeds of Crime Act 2002, 5.242(1).

11l CEEE LR L EEC O LU L LCCE L

20-(65




20-115

20-116

774 UNAUTHORISED PROFITS AND CONFLICTS OF INTEREST

PURCHASE OF TRUST PROPERTY BY TRUSTEES 775

though there may be a conflict of interest and duty, the trustee has nog g,
himself in that position by choosing to make an appropriation, but rather ey 3
placed in that position by the terms of the trust which require a mapg
division, and the trustee is merely giving effect to the terms of the trust g
bound to do.4'° The third is where a trustee who is also 2 beneficiary hag
becoming entitled to an absolute share in the trust fund become entitled
aliguot part of assets comprised in the trust fund;**” in such a case the try,
become entitled to the specific part of the assets concerned by operatio
and not in consequence of the exercise of any power or discretion to whj
rule can apply, and in taking the assets is merely giving effect to his b
rights. Apart from the three above circumstances, it is not safe, in the abse
authority, to assume that the rule can have no application to appropriationg 1
trustee in or towards satisfaction of his share in a trust fund or perhaps eyey;
share of another beneficiary. For that reason express powers of appropriy
conferred on trustees commonly provide that the trustees may make an g
priation in or towards satisfaction of any share or interest, including any g
interest of any of the trustees, in the trust fund, so as to make it clear that
if otherwise applicable, is excluded by the express terms of the trust 2!
absence of such a clause, it would still be possible to obtain the fully infom
consent of the beneficiaries interested in the other shares, and this would g
the appropriation binding on them.**?

cl between the Itrustees and the third party with which his interest as a
‘]-ﬁhaser from the third party might conflict.**®

purchase by former trustee

ﬁmle applies if the trustee has made arrangements for the sale of the trust

concerned before his retirement**® or, even if no arrangements have
1 made, if he retires with a view to purchasing the trust property.**’ However,
: :p,urchasing former trustee retired without any idea of purchasing the trusl’;
qoperty and there are no circumstances to show that he was using any informa-
o that he acquired while trustee, the rule will have no application.**®

ﬁ'@use by person connected with trustee
Mﬁm by spouse or close relative of trusiee

;i purchase of trust property from the trustees by the spouse of one of them is
ﬁy_absgh]tﬁly prohibited by the self-dealing rule. In a Scottish case, such a
Jnsaction was nield to be merely suspect.**® This view has been accepted, not
mt misgiving,”” in Australia®' and has been accepted in England,*?
gk nas een subjected to strong criticism in New Zealand.*** United Stz;tes
Wi, 1s divergent.*** The resolution of the issue lies in putting on the trustee
Sedurden of showing, in a case where the trustee does not have a personal
lerest, but where on the facts there exists a real risk of conflict between duty
and personal loyalties, that the transaction is demonstrably in the interests of the
Wim35.435 In considering whether a purchase by a spouse should be set
wude. the court will have regard to the surrounding circumstances, for example
.sp‘whether the spouses arc living together or apart and whether the sale is by
ﬁﬁc.aucnon or private treaty.**° In practice it is prudent for trustees to consider
|‘ ¥
W
_’-‘.Vgc!f’;:::av(fgg;r) [1109(23{/:.]?I;A?g);:’(fz;sl‘)eives v Gray [1902] 2 Ch. 606, following Parker v
S Weight v Morgan [1926] A.C. 788, PC.

L .
:dpé.fgi.n;zs (1803) S!Ves. Ir. 337 at 351; Spring v Pride (1864) 4 De G. I. & S. 395; Re Boles
;:an!tigfami Co.’s Contract [1902] 1 Ch. 244; cf. Aberdeen Railway v Blaikie Bros (1854)
q. at 463-465, HL. See too Holder v Holder [1968] Ch. 353 at 398, CA, per Harman

Indirect purchase by trustee and purchase by former trustee
Resale to trustee pursuant to understanding

The rule applies, not only in a case where the trustee purchases tr.st propemy
his own name, or through a nominee,*?* but also in a case where the trustee s
trust property to a third party upon a contract ot understanditg (even if amol
ing to no mote than an expectation) that the third party will resell to the i
teet

Resale to trustee while contract with third pocty cxecutory

Even assuming that there is no prior understanding for a resale of trust
to the trustee, nevertheless the rule applies to a purchase made by the trusiee

a third party whose contract with the trustees has not yet been completed, i .kj‘gsjz’:c;’f; ; ::n‘SL;IdL‘ Lgcg 5{?1?;%’ Pty Ltd [2001] VSCA 248 at [56].
? ; i ! . N . - al 3 5 €. 0.5 Contract, 7 ‘ustee reli rEaTS
trustee still has duties to perform in connection with the performance o IO s B oil's Trusices 1915 S, S_’§’§3_ab°‘c (trustee retired 12 years before purchase}.

. : E’mi v Carlson [1948] V.L.R. 401.
- Douglas (1928) 29 S.R.(N.S.W.) 48 at S0-51; Tanti v Carlson, above.

 Ne

Rate Stud Co. v Penfold [2004] E ;

419 Compare the treatment of trusts for division in the case of estates in Barclay v Owen, - B4242); and see Re Kfl{’:‘-; B [Wilf47]'”]‘:u"2q(_ll(;529?gé3((éhé EQQ"'O?}J! o EF (D)TU?{?Z i,
’ ) [ .G. arman J., not fully reported).

222, As to the distinction between a (rustee placing himself in a position of conflict ants 86100 Dovager Duchess of 8 3

; ; : s y : : i, : 255 of Sutherland v Duke of Sutherland [1893] 3 Ch. 169; Gitbey v

mvolumanly_pidced in thdt‘posm_on, see § 2(‘}]_38. : - Illi-?ﬁﬁ] I Ch. 11. These two cases concerned leases by tenants f([Jr life]to i - 169; Gilbey v Rush

420 A¢ to the circumstances in which a beneficiary becomes so entitled, see §§ 28 Wi lease was impeached on the ground that the tenant for life had not t:ll;l“_fwes. IfFfO nchcasc
ad not acted in good faith and

e

24-005. ‘ W the other the lease was -

a | s upheld. 1 < e
421 A¢ (o exclusion of the rule by the express terms of the trust, see § 20-137. i - hable on the ground ifeself Se:ﬁ]:;er case was there any suggestion that the lease was
422 See § 20-140. - h"‘mll .Ermw! v Robertson [1924] N.ZL(,RUISS’J at 555 - Sal 3 .
422 Pyrchases in the trustee’s own name or through a nominee may also be caught by the WS - NZLR. s21. ) T 5, per Salmond I.; Re MeNally [1967]

h.
ﬁzg:r and Ascher on Trusts (5th edn), Vol 3, § 17.2.1.3.
—&'.;‘he Stied Co. v Penfold, above, at [242].
0 v Waddel] (No.2) [1977] Ch. 106 at 240.

rule or the genuine transaction ule, see §§ 20-099 to 20-104.
424 Re Postlethwaite (1888) 59 L.T. 58; reversed on appeal on other grounds (L

4g9) 80
514. ‘
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within the conflict rule on which the self-dealing rule is based.*>* The jec
whether the general principle necessarily requires the application of the
dealing rule in its full severity to a sale between two trusts sharing a egy
trustee so that the transaction can be set aside ex debito justitiae at the jpg
of a beneficiary of either trust irrespective of the fairness of the transaggjg,
whether a less severe rule applies so that it can be upheld if it can be Showr i v
it was proper and reasonable to the trust whose beneficiary is seeking to s 461
set aside and that the common frustee took no advantage of his poge
Although there is authority which supports the view that the self-dealip
does apply in its full severity to all cases involving a purchase of trust prg
in circumstances where there is a conflict of duties in different fiduciary eap,
ties unless some exception to the self-dealing rule applies,** the most
authority indicates that this takes the self-dealing rule too far.*** We consig ;
it is not altogether clear that the self-dealing rule applies in its full severity iy
sales between trusts sharing a common trustee, at any rate if each trust hag g
independent trustee who properly performs his function of scrutinising
transaction from the viewpoint of his trust.*” The element of doubt op
application of the severe rule may be fostered by United States” authorities wj
establish that sales between trusts sharing a common trustee can be set aside g
if unfair to one trust.*>® But the only safe course unless some exception fg (i
self-dealing rule in any event applies is for the trustees of both trusts to make g
application to the court for directions and if necessary sanction of the transacligy
Many trusts nowadays expressly authorise trustees to enter into transactions
which they have an interest in another fiduciary capacity, and if both ms
contain such an authority an application to the court would not nosmay
necessary or appropriate since reliance can be placed on the express av‘hority
the burden will be upon those who seek to impugn the transactio:, not on thos
who seek to uphold it.**?

L },:

1f two trusts do not share a common trustee, a sale between tie two trusts willi .
be set aside under the self-dealing rule merely because a trustee of the selling
trust has a limited beneficial interest under the truzts.of the purchasing trust, evel
if that trustee lends money to the purchasing ‘trust in connection with the

funded on it, explained the law as follows:*%?

454 A (o conflict between duty and duty in connection with agents, see Transvaal Lands Compan
v New Belgium (Transvaal) Land and Development Company [1914] 2 Ch. 488 at 503, €4
{director of two companies); Moody v Cox and Hart [1917] 2 Ch. 71 at 81 (solicitor); Northan!
South Trust Co. v Berkeley [1971] 1 W.L.R. 470 at 484485 (agent); Bristol and West Buildng
Socieiy v Mothew [1998] Ch. 1 at 18-19, CA (solicitor); and see further Finn, Fiducion
Obligations, Chap.22.

453 e Bell’s Indenture [1980] 1 WL.R. 1217 at 1231; Re Thompson's Settlement [1986] Cho99d
115; and see Gregory v Gregory (1815-21) G. Coop. 201 (purchase by trustee for himsell ¥
life with remainder to his children).

455 Hillsdown Holdings ple v Pensions Ombudsmar [1997] 1 All ER. 862 at 895-896:

Trustee v Cooper (20011 W.T.L.R. 901. !

Compare the approach of Hart I. in Public Trusiee v Cooper, above, (o issues favoIiE

management of conflicts.

Scott and Ascher on Trusts (5th edn), Vol 3, § 17.2.15. These have been followed I

Vilialing way.

457

=
]
o

- Hiekley v Hickley (1876) 2 Ch.D. 190.

e
Bahamas: Roywest Trust Corp (Bahamas) Lid v Savannah NV (1996) 1 B.0.C.M. 61, Balis - :Greg?ljr“\f Gregory (1815) G. Coop. 201.
(July 22, 1987). L Public Trustee v Cooper [2001] W.T.L.R. 901.
49 See § 20-137. AL933-934,

Al
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st of trustee in sale of trust property but not as purchaser
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e, though we consider that the existence of the interest, unless de minimis,
e effect of imposing the burden on those seeking to uphold the sale to show
if was proper and reasonable to the selling trust and that the trustee of the
qrust who was beneficially interested in the purchasing trust took no
aage of his position as trustee.**® The self-dealing rule applies if a (rustee
es trust property in trust for himself for life with remainder to his chil-

Mustee may have a personal interest, or an interest in another fiduciary 20-125
" ity, in 2 sale of trust property, though he may be wholly unconnected with
: ’f'rurchaser. This situation arose in a case’®® where a take-over offer on
fyourable terms by a company wholly unconnected with any of the relevant

s comprised 1n a trust primarily for the benefit of the company’s employees
o were largelv opposed to the proposed take-over as being prejudicial to their
erests. And ene of the trustees also held a substantial minority holding
Wﬁciaﬂ}’ and a further holding as one of the trustees of another trust which
t‘s 3 chaiiable trust with a clear interest in the offer being accepted. The
W e of the employee trust sought directions from the court whether they
‘-'i,;ia.-accept the offer without surrendering their discretion to the court even
ough, inter alia, one of them was interested in other shares of the company. It
wis held that in the circumstances the self-dealing rule did not apply in relation
jothe employee trust and instead the burden was on the trustees of the employee
Just to demonstrate that the conflicting interest or duty had not in fact operated
4 vitiating way, a burden which was discharged so that there was no need for
e lrustees to surrender their discretion to the court. A less rigid approach to the
application of the self-dealing rule was taken than in some previous cases, and
Hart I, after referring to the conflict rule and specific rules which had been

rzs was made for shares in a private company. A key holding of the shares

“One must, however, beware of supposing, simply because the principle has bred
lhese particular rules, that on every occasion on which the principle can be invoked
in areas outside these specific rules some similar rigid rule either exists or should be
- crafted. There is in fact a surprising lack of English authority on the consequences of
[fustees acting or purporting to act in situations o which the developed rules do not
in terms apply, but where actual or potential conflicts are alleged to exist. The relative
dbsence of authority certainly suggests that there is no iron rule that, where such
action has taken place, a beneficiary is entitled ex debito justitiae to have it set aside.
- Equally, one would expect to find, in the absence of such an iron rule, that, where
such action is challenged on such grounds, the onus would be thrown on the trustee
10 demonstrate that the conflicting interest or duty has not in fact operated in a

_In some areas of our law the existence of conflicts of this kind is recognised and
managed by a variety of devices, ranging {rom requiring the affected person to

T
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Member trustees of pension schemes

The rule does not prevent trustees of pension schemes regulated by the Pepgje
Act 1995 who are also trustees from benefiting as members of the scheme f,
the exercise of powers vested in them as trustees. This is mainly of relevanes
the exercise of dispositive powers and is considered later.*”?

Purchase authorised by trust instrument

In recent years it has become common for trusts to confer express authority yy
trustees to enter into transactions in which they have a personal interest
interest in another fiduciary capacity. Thus nowadays self-dealing transae
may frequently be authorised by the express terms of the trust instrument, bug
terms of the authorisation must be fully and strictly satisfied if it is to avail

(rustee.** Reservations have been expressed in some recent Cases; concernin
the exercise of fiduciary dispositive powers, as to whether it is possible
exclude the self-dealing rule.**> Whatever might be the position in relation to
exercise of such powers,*”® the rule, so far as it concerns purchase of fry
property by the trustee and other comparable transactions, can clearly g
excluded by the terms of the rust?? In the context of agency, the rule fake
effect subject to the terms of the contract.**® However, it may be doubted whethes
a power vested in lrustees to alter the terms of the trust, by appointment g § ¢
otherwise, may be exercised so as to authorise self-dealing by the trustees
whom the power is vested unless the power of variation expressly au{hm}.,,g
variation of this kind;** though we do not consider that there is any oLiec.'unlp
an appointment by reason only that an existing provision in the trust inr
authorising self-dealing applies in relation to the appointed trusts. 11 a case whe
a testator appointed persons to be executors and trustees of his will, defining
them as “my trustees”, a power conferred upon “my_itustees” to s_e.ﬂ [

property to one of them was held to authorise a sale by tnf)se persons in :
capacity as personal representatives.® It has besmkeld in Scotlz.md that @
express power for the trustees to sell to beneficizsies does not authorise sale o

493 See § 20-184. . il

494 Barnsley v Noble [2014] EWHC 2657 (Ch) at [281]-[283] (requirement for co-trustee (o i
no interest in the transaction concerned not satisfied because the co-trustee had a very SIS
interest).

495 Re William Makin & Son Lid [1993] O.P.L.R. 171 at 176; Re Drex el Burnham Lambzr‘i’s.
Pension Plan [1995] 1 WIL.R. 32 at 43A; and see Re Beatty [1990] 1 W.L.R. 1503 al LA
(note the word “arguably™). g

46 Qep §8 20-164 er seq. . . d

97 Bray v Ford [1896] A.C. 44 at 51, HL; Space Investments 11d v Canadian Imperidl B‘
Commerce Trust Co. (Bahamas) Lid [1986] 1 WIL.R. 1072 at 1075, PC; Sargt’_ﬂm‘V of'
Westminster Bank ple (1990) 61 P. & C.R. 518 at 521-522, CA As to the apphc?ggﬁ -
clauses so as to exclude the effect of the two party rule, see §§ 20-102 and 20-102

98 Kelly v Cooper [1993] A.C. 205 at 215, PC. o

499 See Re French Protesiant Hospital [1951] Ch. 567; HSBC Trustees (CI) Ltd v Rearden i
JRC 130.

500 Re Hayes Will Trusts [1971] 1 W.LR. 758.
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. frustee (even an original trustee) who is also a beneficiary.”®' Where a self-

1aaling (ransaction comes within the authority of the trust instrument, it is freed

. only from the application of the self-dealing rule but also from any less
- rule under which the burden of supporting the transaction is thrown on

. ceeking to uphold itove

those see

&

Trustee not placing himself in a position of conflict of interest and duty

rule does not apply where the trustee does not place himself in a position of
et of interest and duty, but is placed in that position by the settlor or the
of the trust.”®* Thus where a testator granted tenancies of agricultural land
ﬁ}hig sons, which conferred security of tenure and had the effect of depreciating
{he value of the land, and then appointed his sons executors and trustees of his
will, they were in a position where their interest in preserving their tenancies and
wlling the land subject to the tenancies conflicted with their duty to obtain the
Jest price for them: but since the sons had been placed in that position by the
\eslator they svere free to sell the land subject to the tenancies, whether to
emselves (vader a special power authorising that) or to third parties.”®* Where
Jhis excention to the self-dealing rule applies, the transaction concerned is freed
w n e from the application of the self-dealing rule but also from any less
“erz wule under which the burden of supporting the transaction is thrown on
Sose seeking to uphold it.>%% A trustee cannot rely on this principle if he fails
‘hefore the settlement is made to reveal to the settlor facts known to him (but not
‘:h-ﬂ:}e settlor) which are liable to bring about a conflict of interest and duty.>¢
&

ﬁs-exception to the rule does not, however, apply so as to authorise a trustee to
et in a case where there is an actual conflict of duties which has not been brought
about by the settlor, or the terms of the trust, merely because the conflict is not
fihe trustee’s own making.*®” Hence a person appointed as a successor trustee
dtatime when he has a personal interest capable of conflicting with those of the
1¥Et-i3 not thereby impliedly authorised to act.”® In such a case, having regard

:‘Jahmwn v Macfarlane’s Trustees (1986) S.C. 298.
: Comparc Edge v Pensions Ombudsman [2000] Ch. 602 at 630-633, CA. As o shifting the
p burden to the trustee, see § 20-106.

: Sa?-‘g:’:anl v National Westminster Bank plc (1990) 61 P & C.R. 518 at 522-524, CA; Edge v

Pensions Ombudsman [1998] Ch. 512 (affd [2000] Ch. 602, CA), considered in §§ 20-126 et
E 8eq. See too Bristol and West Building Society v Mothew [1998] Ch. 1 at 18—19E, CA.

" Sargeant v National Westminster Bank ple, above, Contrast Passingham v Sherborn (1846) 9
Beav. 424 at 431-436, where a trustee who was expressly authorised by the terms of the trust
10 take a tenancy of trust land and did so, as was desired by the (estator, was nonetheless
femoved from the trusteeship on the ground of conflict of interest and duty.

¥ See Eq ;
8e v Pensions Ombudsman, above, at 630-633, CA; and § 20-106.

 See § 12032,
tg;:sta..! and West Building Society v Mothew, above, at 19G—H. And see Mettoy Pension Trustees
”439:»‘ Evans [1990] 1W.L.R. 1587 at 1616-1617; Thrells Ltd v Lomas [1993] | W.L.R. 456 at
99 Buckiey v Hudson Forge Lid [1999] PL.R. 151 at 167.

:gﬁ’gd:lﬂfit;-iﬁruce, Earl of Cardigan v Moore [2012] EWHC 1024 (Ch); (2011-12) 14 LTE.L.R.
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Effect of ignorance _ . '
intment, the donee of the power is also an object of it, the power may be
For laches to operate as 4 bar, it must be shown that the beneﬁciary kil 4 in his fFavour.5™
trustee was the purchaser; for so long as the beneficiary continues iguo:w th er¢
« — < ! 1 5 i
fact, he cannot be blamed for not having quarrelled with the sale 5 e oblem with trustees’ powers
Poverty of the beneficiary | ciar relationships are often spok(:_n_cnL as mvolvmg a duty. by one person lo
— i} the benefit of another or others.®S The problem in applying to trustees the
The effect of the length of time may also be materially influenced b L L pr'LnCiPie against fiduciaries profiting from their position is that there is
poverty of the beneficiary,™ but poverty is merely an ingredient in tBk{l e gsary severance between the trusteeship and beneficial interests. Trustees
W}]l not alone displace the bar.*” If legal aid would have been avai]-ah? and indeed frequently are, beneficiaries®™ and as such are entitled to
of poverty of the beneficiary may be of little importance. from the enjoyment of the trust property.
5.1 penefiting under fiduciary administrative powers
. INTEREST OF TRUSTEES 1 5 . .
N Fxmrase op Diseostrii i OWERS ~roblem is relatively slight so far as administrative powers are concerned,
Introduction the general duty of ‘th_e trustees is to act in t.he best mt.erests of th_e trust
henefit of the beneficiaries as a whole, acting impartially, or fairly, as
The previous section of this chapter was concerned primarily with the 4 1 beneficiaties with different interests, including themselves if they are

~ . 1.
of the self-dealing rule to purchases of trust property and other transact?gng Y

administrative character. This section is concerned with the question whe

to Wl:la.t extent the self-dealing rule™® applies so as to disable trustee-'. i
exercising fiduciary dispositive powers vested in them in favour fsq‘ * &pouis of long term capital growth. A trustee who is the life tenant, or who has
themselves.™ o : sionary interest in capital, has a fiduciary obligation to participate in the
n, whether or not the decision affects his own personal interest as a
ficiary differently from other beneficiaries. It could not be seriously sug-
wted that trustee investment powers are not fiduciary powers if the trustees
Jude beneficiaries, or that a trustee is unable to exercise an investment power
he is also a beneficiary and has an obligation to reach an investment
o which affects his own interest differently from that of other bene-
ies. Otherwise a trustee could not be a beneficiary, but that is not English

sciaries &7 Jiven in the context of administrative powers, the trustees may
ced with uecisions which affect different beneficiaries in different ways, for
. investment decisions which affect the yield of a trust fund, or the

Beneficial and limited powers

The self-dealing rule can have no application to beneficial powers®® ng ¢ <4l
limited®®' powers since the doneces of such powers have no fiduciaiv ».113‘ e
relation to their exercise, and hence the question of conflict of duvy and
does not arise. Nor is there any question of the donees of be,.eﬁrjal or
powers profiting from their fiduciary position. Limited powers are subject to
doctrine of fraud on the power and the donees of limitednowers have a d.
the beneficiaries interested in default of their exercise ot L; exercise such

other_wise than for an authorised object of the powel.5%> But if the donee ofp
fiduciary power is, as a matter of construction of the power, an object of it, e
the power is a beneficial power®®® and there is nothing in the doctrine of ﬁa:ldz
th_a power which precludes an exercise of the power in favour of the donee
it is well settled that where, on the true construction of a personal special po

n trustees benefit under their own fiduciary dispositive powers?

one turns from the administrative powers of trustees to their dispositive
ers, however, the problem is more acute. That is because a trustee is entitled
e partial in the exercise of such powers, and to prefer some beneficiaries over

i

" Jaylor v Alihusen [1905] 1 Ch. 529; Re Penrose [1933] Ch. 793,

5 See generally Thomas on Powers (2nd edn), §§ 1-57 et seq. and the discussion of the duty of
loyalty in Bristol and West Building Society v Mothew [1998] Ch. 1 at 18-19, CA; approved
Arklow Tnvestments Lid v Maclean [2000] 1 W.L.R. 594, PC; Royal Bank of Scotland plc v

::Z Ralndall v Erriugton. (ISOS? 10 Ves. Jr. 423; Chalmer v Bradley (1819) 1 I. & W, 51.
Oliver v Court (1820) 8 Price 127 at 167, 168; and see Gregory v Gregory (1815721'1@ ]
201; Roche v O'Brien (1810) 1 B. & B. 330, o

7 Roberts v Tunstall (1845) 4 Hare 257

8 See § 20-105. ' : - _‘Ckfmdm [2011] EWCA Civ 192; [2011] Bus. L.R. D149 at [24].

9 See Mowbray (1996) 10 Tru.L.1. 49 and [1998] P.C.B. 239 at 243250 " This is less commeon in the offshore jurisdictions than in Engl'f_md. There it is the norm o have
%0 See § 29-016. ' : d corporate (or professional) trustees, though some of the functions which in England might be

vested in trustees are often vested instead in protectors or the like, sometimes being or including
l?bneﬁciaﬁes. Accordingly, the issues which in England generally arise in relation to trustees
‘offen arise in the offshore jurisdictions in connection not with trustees but with protectors or the
h‘r.ﬁkc' As to these, see §§ 20-044 to 29-046.

See § 35-075.

%01 See § 29-017.

602 Mei!oy Pension Trustees Lid v Evans [1990 L 1587 at 161 3G-1614A. On f[allﬂ an h
W.L.R. 15 E: : i
POWEr, see § 29-289 et Jeq. ; e

? See § 30-005.
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a mistake was made.®* In practice, however, an outward manifestatigy of
intention will be the most conclusive form of proof of the mistake as g peg i
which rectification is sought®** In the context of a pension scheme, theyg o
have to be communications between the relevant decision-makers WhiChw“.
almost of necessity provide the evidence to establish what the intentiong D? .

relevant parties were.**¢

Circumstances dependent on duties owed by fiduciaries—Re Hastingy.
Bass™

hi
General !
A principle has been developed dependent on the duty of trustees (or, seemjy
other fiduciary donees) to have regard to relevant considerations, and g
relevant considerations, when exercising powers vested in them. The
extends fo considering the consequences of a proposed exercise of a pg-Werh'
particular way and not merely its nature or legal effect. If the exercise hase
or consequences not apprehended by the trustees, when they ought to have
it may be vitiated. This is the so-called principle in Re Hastings-Bass;
though, as will appear, the name has become inapposite it is likely to contin
use.

i

g
Y
|

As it now stands, the principle takes the form enunciated by the Supreme Cm{l
in Pitt v Hol®* in 2013, when the law was fully reviewed.**® Its main fong
are as follows: N

(1) Trustees are bound to take relevant matters into accoult and to g
irrelevant matters when exercising a discretionary sower.”! |
(2) Relevant matters include the fiscal consequencez. 11 any, of any s
posed exercise.”? !
(3) If there is a breach of their fiduciary duty n fauling to take into acco
relevant matters, or to ignore irrelevaii matters, but only 1if theres

%44 AMP (UK) ple v Barker, above, at [64]-[68], qualilying what was said in Lansing Lindeyils
above; Irish Pensions Trust Ltd v Central Remedial Clinic [2005] O.PL.R. 13, Ir HCE
Lemforder UK Lid v Lemforder UK Pension Trustee Ltd [2005] EWHC 2882 (Chy; |29
PL.R. 85; Drake Insurance v MacDonald [2005] EWHC 3287 (Ch); [2005] PL.R. 401 |
following AMP where there were (two joint donees of the power; Industrial Acoustics Ci8
v Crowharst [2012] EWHC 1614 (Ch); [2012] PL.R. 371 at [451-[46]; IBM UK Peisions
Lid v IBM UK Holdings Lid [2012] EWHC 2766 (Ch); [2012] PLR. 469 at [22].

945 AMP (UK) plc v Barker, above, at [66].

916 [RM UK Pensions Trust Lid v IBM UK Holdings Ltd [20] 2] EWHC 2766 (Ch); (20127
469 at [22], applying the objective test of continuing intention proposed by Lord Hoffmiis
§ 4-083.

947 11975] Ch. 23, CA.

248 Above.

949 [2013] UKSC 26, [2013] 2 A.C. 108. The decision disposed of two appeals, heard togeth

in Pitt v Holt and another in Re Futter.
950 The SC (ibid., at [5]) approved the judgment of Lloyd L.J. in the CA ([201 1] EWCA G

[2012] Ch. 132), to which therefore reference may also be made (especially at [125]‘5':'g
95t piy v Holt [2013] UKSC 26; [2013] 2 A.C. 108 at [6], [10], [39]-141].
952 jhid., [65], [70].

s
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such a breach, then the exercise of the power will be open to chal-
lenge.””

(4) Because the basis of the challenge is the duty to give adequate con-
gideration to the exercise of a power, a positive mistake is not neces-
sary (though it may be sufficient) and ignorance or absence of thought
may be enough 3

(5) When open to challenge on that ground, the exercise is not void but
voidable and relief is both discretionary and subject to any available
equitable defences.*”

(6) Unless the trustees were at fault, the exercise is not open to challenge
(in the absence of a positive mistake on their part®>), as where their
failure to take a given matter into account (for instance, adverse tax
consequences) was the result of incorrect professional advice.™’

History of the principle

Alihough the la has been authoritatively laid down by the Supreme Court, some
splanation of the development of the principle is instructive. In decisions

ding # v Holt, the principle had been thought to take a different and much
wider forni than it now has, so that any decision of trustees was vitiated if made
{ igno:ance of material considerations or made after taking into account immate-
dn considerations, the general though not universal view being that that was so
whether or not the trustees had been at fault and that the exercise was then void
qther than voidable.”® The principle was attributed to the decision of the Court
of Appeal in 1975 in Re Hastings-Bass, as understood and applied in Mettoy
Ponsion Trustees Lid v Evans®™® in 1989, and so went under the name “the
pinciple in Re Hastings-Bass”. In Pitt v Holt, however, it was held that Re
Hastings-Bass had been misinterpreted in Mettoy and was not authority for the
wide principle until recently attributed to it.**

N ibid., [39]-[41], [68], [73].

 ihid,, [6]. [60] (“inadequate deliberation™).

ibid., [7], [701, [93].

“ That is, 2 mistake capable of founding relief on the general principle not dependent on the duties
owed by fiduciaries, discussed at §§ 4-064 et seq, 29-235 et seq A

2 ihid., [70], [95]-197]. .
English decisions belore Pitt v Holt included Green v Cobham [2000] W.T.L.R. 1101; Abacus
?"{‘“ Co. (Isle of Man) Ltd v National Society for the Prevention of Cruelty to Childre;.l [2001]
g.ﬂ.C(.CLT)*S.MéAMP (UK) Ltd v Barker [2001] PL.R. 77 (obiter), Hearn v Younger [2002] EWHC
e 114& 002] All E.R. (D) 223 _(May); Abacus Trust Co. (Isle of Man) Ltd v Barr [2003]
il (Ch); [2003] Ch. 409; Sieff v Fox [2005] EWHC 1312 (Ch); [2005] 1 W.L.R. 3811;
Ba aher Ltd v Gallaher Pensions Lid [2005] EWHC 42 (Ch); [2005] O.PL.R. 57 ((Jbirer):
E%\C;;g z Bur}'@{f [2005] EWHC 245 (Ch); [2005] S.T.C. 569; Smithson v Hamilton [2()07j
b 1.899[;0 (Ch); [2008] 1 W.L.R. 1453; Jiggens v Low [2010] EWHC 1566 (Ch); [2010]
in'sl.an.ce ,j%la.tt v.TyrrelZ [.2010] EWHC 3633 (Ch), together with the decisions at first
. r;\femed in Pirt v Holt itself, namely Pitt v Holt [2010] EWHC 236 (Ch); [2010] S.T.C.
Lm’vgw—re FLfIlEI‘ [2910] EWHC 449 (Ch); [2010] 8.T.C. 982. Abacus Trust Co. (Isle of Man)
B i h-wab alone in holding (i) thaI: there had to be a breach of duty on the part of the trustees

: 11) that the exercise was then voidable, not void, though other decisions left one or other

., ot open; the decision in Pift v Hoft upheld Barr on both points.

. g'?,%LI WL.R. 1587 at 1621.
v Holt |20131 UKSC 26; [2013] 2 A.C. 108 at [32], approving Llc 8] i
CA [2011] EWCA Civ 197; [2012] Ch. 132 at [7%1, ][’13%3. LSRR S

]
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The problem in Re Hastings-Bass arose out of the exercise of
advancement by way of sub-settlement, effected by a transfer to an
ment for the benefit of the object of the power. A life interest so creat
of the object did not breach the rule against perpetuities but the remaining g,
did so and hence were void.?*! The question arose whether the whole advance,
ment was ineffective.**® The Court of Appeal upheld the life interest, holding tlfai
the exercise of the power could be upset only if the exercise could 10T reagongp
be regarded as being for the benefit of the benefi ciary intended to be advanced_'m
In words much quoted in later decisions, however, Buckley L.J. said:9s+

4 power

... [Wihere by the terms of a (rust .. . a trustce is given a discretion as (g Some
matter under which he acts in good faith, the court should not interfere with hig actioy
notwithstanding that it does not have the full effect which he intended, unjegg (M
what he has achieved is unauthorised by the power conferred upon him, or (2) it s
clear that he would not have acted as he did (a) had he not taken into aceoyy
considerations which he should not have taken into account, or (b) had he not faileq
to take into account considerations which he ought lo have taken into account.”

That passage was relied on in Mestoy and later decisions to support a pringjpfe
expressed in positive terms, to the effect that where a trustee acts under'g
discretion given to him by the terms of the trust but the effect of the exercise i
different from that which he intended, the court will interfere if he would nof
have acted as he did but for failing to take into account considerations which e
ought to have taken into account or taking into account considerations which he
ought not to have taken into account.?®s

The court in Pitr v Holt declined to regard the passage quoted as the truc wap of
Re Hastings-Bass.”® The decision was rather that the advancement, so far as o
struck down by the rule against perpetuities, had to stand unless in that attenualed
form it could not be regarded as beneficial to the object of the vower.%” On (hl
footing, the first limb of Buckley L.J."s dictum covered the whole ground and (he
second added nothing.”*® Re Hastings-Bass did not decide that a misapprelen-
sion on the part of trustees or a failure to take relevant fa‘ters into account would
make an exercise of a power void and Meiroy was wrung to say that it did "l
was only if the exercise of the power, once its effects were examined, could not

?*" Under the rule that the exercise of a power of advancement had to be read back into the originil

settlement for the purpose of the rule against perpetuities, see § 5-125.

The question arose between the trustees and the (then) Inland Revenue, the Inland Revenie

contending that the purported advancement was entirely void; no beneficiary sought to set ih

advancement aside.

3 Re Hastings-Bass [1975] Ch. 25 at 41B-C. See § 32-021.

954 Re Hastings-Bass [1975] Ch. 25 at 41F-H.

% The formulation in Mettoy Pension Trustees Lid v Evans [1990] 1 W.L.R. 1587 al 162IH.&
modified and adopted in Sieff v Fox [2005] EWHC 1312; [2005] 1 W.L.R. 3811 ar [46]-44
[114], [119].

°%¢ Pitt v Holr [2013] UKSC 26; [2013] 2 A.C. 108 at [24][25], approving Lloyd L.J."s judzmes®
in the CA [2011] EWCA Civ 197; [2012] Ch. 132 at [591-[67].

7 Pitt v Holt [2013] UKSC 26; [2013] 2 A.C. 108, loc. cit.

9% bid., al [25].

%% ibid., at [32], [58] approving Lloyd L.I.’s judgment in the CA, [2011] EWCA Civ 19% (2012]
Ch. 132 at [72], [94].

962

%
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onably have been regarded as being for the benefit of thle beneficiary being

nced that the exercise would have been void, for then it would have been
’AMS the scope of the power.?™® Otherwise the exercise might be voidable at the
e ee of a beneficiary but it would be valid until set aside; and it would be
i“?”{,c]a only if the trustees had been in breach of duty.””" No such question had
"q;ii in Re Hastings-Bass, for no beneficiary had sought to set the decision aside
md the contest was between the Inland Revenue, concerned to argue that the
:grcise was wholly void, and the trustees.

|y future, therefore, attention will usually focus on the question whethe.r. the
ustees Were in breach of duty in exercising the power Ias they difi and, if so,
whether it should be avoided at the instance of a bCI}Cﬁ.Clar).(. That is 50 at least
inEngla“d' In a number of jurisdictions abroad the principle in Re Hc.zstzlngts—lliass
i ils wider form was adopted before Pitt v Holt.57? W}}ether those _]urlsdu?tmns
will now adopt the narrowing of the principle effected in Pirf v Holr remains to

R' seen.'ﬂ'ﬂ

Fuamples
Erarles of the application of the principle in its re-stated form may be given as
Jal w5

(1) Where the trustees of a pension scheme did not properly inform
themselves as to the value of the fund and the consequences of that
value when exercising an imperative power to fix an amount to be
transferred to another scheme on a sale by the employer of part of its
business, their decision fixing the amount was held to be flawed;*™

(2) Where trustees were held to be at fault in exercising a power of
appointment as to 60 per cent. of the fund, under the impression that

I Re Hustings-Bass, above, at 41B-C; Pitt v Holt [2013] UKSC 26; [2013] 2 A.C. 108 at
[23]-[25], [60] and in the CA [2011] EWCA Civ 197; [2012] Ch. 132 at |58], [66], [96],

B [207].

U Pitt v Holr, above, passages cited at § 29-264.

" Re Green GLG Trust [2002] JRC 235; (2002-03) 5 LT.E.L.R. 590; Barciays Private Bank &
Trust (Cayman) Ltd v Chamberlain (2006-07) 9 1. T.E.L.R. 302, Cayman GC; Irish Pensions
Trust Ltd v Central Remedial Clinic [2005] O.P.L.R. 137, Ir HC; A v Rothschild Trust Cayman
Ltd (2006-07) 9 LT.E.L.R. 307, Cayman GC; Re RAS I Trust [2006] JRC 187; (2006-07) 9
LTEL.R. 798; Re Winton Investment Trust [2007] TRC 206; [2008] W.T.L.R. 553; Re Howe
Family No.I Trust [2007] JRC 248; Re Seaton Trustees Ltd [2009] JRC 050; [2010] W.T.L.R.
105; Re Tu-Ming Wang Trust (2010-11) 13 LTE.L.R. 854, Cayman GC; Re R Trust [2011] JRC
85.

" In lersey, a form of the principle in Re Hastings-Bass as it was understood before Pitt v Holt
has been introduced by legislation: see Trusts (Jersey) Law 1984 (revised edn 2014), arts 478,
47D, 47F, 47H, 471. In Re B Life Interest Settlement [2012] JRC 229 at [53]-[104], the Jersey
RC had previously expressed the view ebiter that it ought Lo adopt the narrower principle laid
down in Pitr v Holt in the CA in preference to its own earlier decisions (described as clearly
Wrong) unless the SC reverted to the previous wider rule or something similar (o it; the decision
Mmay now be of only historical interest.

Stannard v Fisons Pensions Trust Ltd [1992] LR.L.R. 27, CA, as commented on in Pitt v Holt
in the CA, [2011] EWCA Civ 197; [2012] Ch. 132 at [73]-[74]. Tt is not in fact clear from the

Teport of Stannard what relief was sought or whether the decision was treated only as voida-
ble.

-
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loss caused by the breach of duty; but that is not inconclusive for p
purposes, as the question is whether the challenged exercise of the power is‘t{; I
avoided, not whether compensation should be paid. The Supreme Cougt declinag
to limit the cases in which the court would intervene by reference tﬁ
distinction, insisting on “a high degree of flexibility”.'"*"" Relief may be o
on terms.'®'?

)

th

Standing to challenge

29-279  Since it is now necessary to prove a breach of duty on the part of the trusggeg
order to invoke the principle re-stated in Pirt v Holt, it will usually pe
beneficiary who applies and in general it will be unsuitable for trustees (o ¢
s0.'""® Previously it was not uncommon for the trustees to approach the court :
overturn a decision of their own once it was realised that it had unintengey
consequences.'?** The trustees at fault will not generally wish to acknowledge
breach of duty; nor is it obvious that they, or indeed successor trustees, gﬁ
invoke the jurisdiction of the court to avoid the exercise of the power. Byt wﬁ;’.
recognised in Pirt v Holi that trustees might seek directions from the court if fhere
was no other suitable person to bring the matter before the court'™® g jf
beneficiary alleged a breach of trust but did not issue his own proceedings 8
and when trustees identify a problem promptly it would be unfair not to alloy
them go to court themselves, if need be, since delay might increase the adverse
financial consequences for which they would be liable. Y
(9

Discretion and equitable defences \

29-280 Where there is a case for challenging the exercise of a power, the cruffs
intervention is discretionary and is subject to available equitable ¢evances!®'
The defences include laches, complicity and acquiescence.'®'® How far (he
discretion adds to the available defences is not yet clear. The seriousness of the
mistake or other failing on the part of the trustees may vell ve a material fae{
tor. .

29-281 As between those interested in the trust, the princinal equitable defence likely 1o

be invoked is laches.!®*® A beneficiary who stands by once he knows of (he
possibility of a challenge is unlikely to succeed in upsetting the exercise of'j

11t Pt v Holr [2013] UKSC 26; [2013] 2 A.C. 108 at [91]-[92].
1012 See § 20-283. !
Piftv Holt [2013] UKSC 26; [2013] 2 A.C. 108 at [69], approving Lloyd L.J.’s judgmﬂﬂl-i’ﬁ“'
CA [2011] EWCA Civ 197; [2012] Ch. 132 at [130], the latter saying also (hat proceedings
ought to be by a Pt 7 claim, since there may be a substantial dispute of fact to be FESGI‘““*“‘
See, e.g. Abacus Trust Co. (Isle of Man) Ltd v National Society for the Prevention of Cruelty o
Children [2001] S.T.C. 1344, r
Pitt v Holt [2013] UKSC 26; [2013] 2 A.C. 108 at [69]. For an instance, see RaadchﬂfE”‘P!*;
Benefits Trust Ltd v Hill [2014] EWHC 109 (Ch) at [124].

Pitt v Holt in the CA [2011] EWCA Civ 197; [2012] Ch. 132 at [130]. 3
Pitt v Holt [2013] UKSC 26; [2013] 2 A.C. 108 at [7], [43], [70], approving Lloyd L&
judgment in the CA [2011] EWCA Civ 197; [2012] Ch. 132 at [127], [222].
1018 ihid., at [43].

191% For the requirements of laches, see §§ 44-016 and 44-017.

1015
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. Supetvening equitable interests created by later exercises of dis-
b 'fiVE powers will not have an automatic priority, even though the right to seek
avoidance of the prior exercise of the power is a mere equity, but will be an
i I ortant factor in the exercise of the court’s discretion.

;sto third parties, they may have dealings either with a beneficiary or with the
sttggs, In the former case, a gratuitous assignee of a supervening equitable
st will be in the same position as the assignor. But if the third party gives

e for the assignment, and has no notice of the defect in the prior exercise of
he frustees’ discretion, his interest, though equitable, will on ordinary principles
;jave priority over the right to seek an avoidance of the prior exercise.'®' If the
ihlfd party deals with the trustees and the subject of the assignment is the trust
Soperty itself, of which he takes a legal assignment, for value and without
hﬁcﬁ, then again on ordinary principles he will take free of the right to seek an
wo{dance, though the right will attach to the proceeds of sale.’®* The court
might in any case require an undertaking to protect the rights of third par-

ﬁt& 1023
.

L
Relief

The reliof to be sought when invoking the principle re-stated in Pitt v Holt will
«dnuarily be the setting-aside of the whole exercise of the power under challenge
id the consequent reversal of any steps taken under it, such as the transfer of
irust funds. The court indicated that it might wish to know what further disposi-
‘qon the trustees were minded to make before granting reliel and even that it
;mght require an undertaking to do so.'®* Relief may therefore be granted on

Fﬂm 1025

‘Edcr the broader principle that was understood to exist before that decision, the
:gjestiou arose whether only part of the exercise could be treated as bad; and it
was held that it could.'°?¢ Hence, so it was said, if on a proper consideration of

é" In Abacus Trust Co. (Isle of Man) Ltd v Barr [2003] EWHC 114 (Ch); [2003] Ch. 409, the only
decision before Pitt v Holt to hold that the exercise was voidable rather than void, the life tenant
{and settlor) had known of the problem for nearly 10 years before proceedings were issued and
the case was adjourned for consideration whether the exercise should be avoided.

W Snell’s Equity (33rd edn), § 4-024.

ilu" Pitt v Holt in the CA [2011] EWCA Civ 197; [2012] Ch. 132 at [99]; Roadchef Employee

X Benefits Trust Lid v Hill [2014] EWHC 109 (Ch) at [137]-[139] (challenge to a transfer to
another settlement; trustees of the transferee settlement held volunteers and its beneficiary also
held to lack good faith). The same applies to a contract with a third party: Donaldson v Smith
[2007) W.T.L.R. 421 at [51]~[55]. (The passage is omitted in [2006] EWHC B9 (Ch).) It may
perhaps be different where the third party is agreeable to the setting-aside of the contract or
disposition: Re Winton Investment Trust [2007] JRC 206; [2008] W.T.L.R. 553 at [12], [19].

B CF Pitr v Holr [2013] UKSC 26; [2013] 2 A.C. 108 at [138], [141], referring to an undertaking

offered in conjunction with the claim in Re Futter based on the general jurisdiction to set aside

for mistake.

“-: ibid., at [92].

~ ibid., loc. cir. It was said (at |63], citing Re Baden’s Deed Trusts [1971] A.C. 424 at 456-457)

that setting aside the decision might not be the only course open to the court, perhaps meaning

~ that other relief might be granted in addition to rather than in licu of such an order.

" Mettoy Pension Trustees Lid v Evans [1990] 1 W.L.R. 1587 at 1624H-1625B; Burrell v Burrell

[2005] EWHC 245 (Ch); [2005] S.T.C. 569 at [25].

3
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relevant matters trustees would still have executed the deed they did execute by
with the omission of a particular provision, the court might declare only ﬁ’ﬂ
provision ineffective;'**” similarly, if trustees given proper tax advice would hi"te
omitted some assets from an appointment but not others, the appointment 1y
be held ineffective only as to the assets which would have been omitted.'028 g,
a single provision in an instrument could not be omitted if the omission woyjy
leave the remainder unworkable or would amount to rectification of the insty.
ment rather than a partial undoing of the exercise of a power.'®? Whether 5
partial avoidance remains possible after Piti v Holt was not determined'%
there seems to be no reason why not: it must be easier to avoid part of Tﬁ
exercise of a power if the exercise is only voidable.

Since an application to avoid the exercise of a power must now be based oy
breach of duty on the part of trustees, it will be common to combine it with 4
claim for compensation to the extent that an order avoiding the exercise i
refused or such an order does not fully restore the trust fund. Consequentiy
orders may also be claimed against the recipients of dispositions sought te he
avoided. Where trustees exercised a power to pay to a widow “generous and
appropriate sums” out of both income and capital without making any enquiry 4
to her other means, though directed by the trust instrument to do so, her estale
was held liable to refund the entirety of the sums so paid.'®'!

No positive effect of principle

The principle re-stated in Pift v Holt is negative only. Tt is invoked whareds
trustees have not given proper consideration to relevant matters and il in con:

sequence the exercise of a power is avoided the power is treated as 1ot having
been exercised. It does not apply in the converse case, SO a8 to permuit the courn

to treat the trustees as having exercised a power which thev heve not in fadl
exercised on the ground that the failure to exercise it was caused by a mis
apprehension and that they would have done so if properly informed.'*** Henee
if trustees fail to exercise a power before it has expired “here can be no recourse
to the principle.'**?

Third parties

The cases of a power vested in frustees but subject to the consent of a third pars
and of a power vested in a third party but vested in trustees have already heen

1927 \ettoy Pension Trustees Ltd v Evans, above, loc. cit.
1028 Byrell v Burrell, above, at [25].
1020 §uithson v Hamilton [2007] EWHC 2900 (Ch); [2008] 1 W.L.R. 1453.

1030 The point was left open in the CA [2011] EWCA Civ 197; [2012] Ch. 132 at [72k it iR

mentioned in the SC. )
1031 Sinclair v Moss [2006] VSC 130. The trusices’ decisions were held void in consaquﬂm’:_“f
failure to make enquiries. It was held on the facts {hat the trustees would have made differes
decisions if they had made those enguiries. - "
1032 Breadner v Granville-Grossman [2001] Ch. 523, decided before Pitt v Holt but cited WIS
disapproval [2013] UKSC 26; [2013] 2 A.C. 108 at [35]. e
1035 jpid. As to the possibility of a claim for damages by a disappointed beneficiarys
43-022.
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@zntiﬂﬂed in the fiiscussion of the general jurisdiction to give relief for mis-
mkﬁ-w% We conmdgr that if the trustees have exercised the power under a
misapprehension which would otherwise attract the operation of the principle
re-stated in Pitt v Holt, the fact that a requisite consent is forthcoming from a
hird party who is not mistaken should not be a bar to reliel;'™® and that if the
frustees have consented to an exercise under such a misapprehension, that
milarly should ground relief even though the donee was not mistaken,'®*®

(Other ﬁduciaries

,"[:he principle re-stated in Pitt v Holt applies to other fiduciaries, at any rate those
holding a discretionary power which obliges them to consider relevant matters
and ignore jrrelevant ones. The Supreme Court in that case evidently took it for
:W-ﬂmd that the principle did apply to a receiver of another’s property appointed
under the Mental Health Act 1983 (now a deputy appointed under the Mental
Capacity Act 2005).1%%7 In Jersey, the former principle in Re Hastings-Bass has
peen applied to zorotector when deciding on the appointment of new trustees.'%3®

Directors have. been said to fall within the principle.'® We consider that such

fiduciaries sibculd be treated as being on the same footing as trustees.

]

15. Fraup oN A Power—ULTERIOR PURPOSES

General principle

The donee of a beneficial power may exercise it as he pleases; he may, if he
wishes, use it for his own benefit. That is what makes it a beneficial power. The
donee of a power of any other kind must not misuse it. Where the power is a
limited but non-fiduciary power he is under no obligation to exercise it or (o
wonsider doing so, but if he does exercise it he must do so for a proper purpose.
Where the power is a fiduciary power the donee is under an obligation at least to

&»Sﬁ:a § 29-261.
E Cf. Sref,fv Fox [2005] EWHC 1312 (Ch); [2005] 1 W.L.R. 3811 at [115], [119(vii)], where the
lmsteles power was subject to the consent of a third party, a non-fiduciary; the trustees were
™ apenfrptted to invoke the principle in Re Hastings-Bass because of incorrect lax advice (the
- [equurement _of a breach of duty not having then been established) and the third party held to
R h‘rf\fe given his consent under a mistake. The decision was noted in Pitf v Holt [2013] UKSC 26;
) 101312 A.C. 108 at [45], ‘
" Butin Smithson v Hamilton [2007] EWHC 2900 (Ch); [2008] 1 W.L.R. 1453 relief was refused
V-‘her_e a definitive pension deed had been entered into under a misapprehension, on the ground
ﬂ’lfat it had been devised by the employer, though accepted by the trustees, and so the adoption
& imlh;] deed was “gs?entially”, “predominantly” or “overwhelmingly” the act of the employer,
E e trustees (ibid., at [81], [92]). An appeal was compromised: see [2008] EWCA Civ
» :;;;HO}{I [2013] UKSC 26; [2013] 2 AC 108 at [57], [97]; the CA had been prepared to
R i‘nstan“ at that was 50 [2011] EWCA Civ 197; [2012] Ch. 132 at [162]. The court at first
ce had decided that a receiver did attract the operation of the former principle in Re

L ‘ﬂmﬂgﬁﬂas&‘, see [2010] EWHC 236 (Chy; [2010] S.T.C. S01.

e e R Trust [2011] JRC 085.

5 Ta-Ming Wang Trust (2010-11) 13 LT.E.L.R. 854, Cayman GC. See too Hunter v Senate
lipport Services Ltd [2004] EWHC 1085 (Ch); [2005] 1 B.C.L.C. 175 at [172] et seq.

]
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(1) Where a testator gives property subject to a trust

—

POWERS OF APPOINTMENT, AMENDMENT AND LIKE POWERS

. Power in fayg
class and it appears (o be the intention that the distribution op selu T ofg
o

should take place as soon as conveniently may be after his degg)
court will execute the power in favour of the class ag it Stood b
death.'®” The same applies where the donee of the power ig g_wenar hu
estate but the donee dies in the testator’s lifetime, '08 Similarly Wa‘

mncome is to be distributed by trustees among: !
reasonable time after it is received!®® and they fai
tion but the court permits them to do so out of time or direct

distribution itself, the distribution is confined to those persong b
were members of the class at the time when it ought to haye : b
made.''° -
Subject to that rule, it is necessary to consider whether the trus ;
default of appointment arises because there is a gift to the g .
amongst which the donee has a power of selection or because jnaﬂ:
absence of words of gift to the class, a trust is nonethelesg jmpljéd from
the power itself,''" The former category of case is exemplified by a gif
to divide property amongst A’s children in such shares as B shall
decide''? and the effect is that the property vests immediately buf (s
exercise of the power will divest it.''® For that reason, a gift (g A;s
children as B may appoint goes to all the children living at he
testator’s death to the exclusion of any born afterwards, even if they

st a clasg within:‘
I'to make 4 distriby,

SPECIAL. POWERS OF APPOINTMENT 1409

who are in being at the death of the donee,''® excluding those pre-

deceasing the donee."™ If the power may be exercised either by deed

or will, it seems that members of the class dying before the donee will
be included and so will members who come into being during any

: preceding life interest,'*' on the ground that since the donee of the

r power had no duty to exercise it at one time more than another the
objects of the power are all those who might possibly have taken a
benefit under it.!??

(4) If, however, an intention appears that there should be personal enjoy-
ment by the objects of the power different considerations apply. There
are then good grounds for holding that the object must survive the
donee if he is to participate.'®?

Whatever the class held to be entitled in default of appointment, they will take
& lenants in common in equal shares.'*

Weaning of “relfuiions” and “family”

fal rules 'iave been laid down to determine the meaning of powers of
gppointrieL.t in favour of a person’s “relations” or “family” or the like. Such a

v is mot inherently uncertain'®® but the class so pointed out is obviously
R

wherminate. Al one time, the scope of the class to which the donee might
wpoint depended on the now otherwise obsolete distinction between a power of

: ; N\
- o 114 Qs : s o ; .-
ars born b.efme B d_1es. ' Similarly, if the donee takes a life interes, 2N election and a power of distribution,? the former authorising the donee to
with remainder to his children as he shall appoint, the class (o il \elect one or more of a designated class of objects to the complete exclusion of
de{auh Of appointment includes the personal representatives of 4 ¢ mild iz other or others and the latter confining him to fixing the shares of the objects
dying before the donee.''® The rule is the same even thoug" e dunee without enabling him to exclude any of them entirely. Where the power was to
can appomt.only by will and not inter vivos.!'s gppoint amongst “relations” or “family”, the donee was held to be entitled to
The allema.twe category of case is one where the trusi is implied fron appoint amongst relations in any degree if the power was a power of selection but
the power itself. It is exemplified by a gift to any ¢ A’s children iy uly amongst the next-of-kin if it was a power of distribution.'” That rule
such s!lares as B shall appoint.'"” The rule in' that event is that the applied equally to trust powers'®® and mere powers.'>® Now, however, that all
donor is presumed to have intended to give the property in default of . -
appointment onl - . G 3 Cruwys v Colinan (1804) 9 Ves. Jr. 319; Walsh v Wallinger (1830) 2 Russ. & M. 78; Brown v
ppomtment only (o those to whom the donec of the power mighthaye Pocock (1833) 6 Sim. 257; Bonser v Kinnor (1860) 2 Giff. 195; Re Caplin’s Will (1865) 2 Dr.
given it.'*® If, therefore, the power may be exercised by will only, (he - & Sm. 527; Kennedy v Kingston (1821) 2 Jac. & W. 431.
court executes the power only in favour of those members of the class ., See cases cited in the previous footnote.
| ' Re Jackson’s Will (1879) 3 Ch.D. 189: Wilson v Duguid (1884) 24 Ch.D. 244; Re Llewellyn's
| Sertlement [1921] 2 Ch. 281; Re Arnold [1947] Ch. 131. Compare Doyley v Atr.-Gen. (1735) 2
Eq. Ca. Ab. 194; Harding v Glyn (1739) 1 Atk. 469; Pope v Whitcombe (1810} 3 Mer. 689, as
Lor } _ carcected in Finch v Hollingsworth (1855) 21 Beav. 112 at 116.
Lo Brown v Higgs (1799) 4 Ves. Ir. 708; Longmore v Broom (1802) 7 Ves. Jr. 124. u:z Wilsen v Duguid, above, at 249.
- Peimly v Turner (1848) 2 Ph. 493. " Re White's Trusts (1860) Johns. 656; Re Phene'’s Trusts (1868) LR. 5 Eq. 346; Carthew v
Y See § 29-225. Enraght (1872) 20 W.R. 743; Re Lleweliyn’s Settlement [1921] 2 Ch. 281.
Re Locker's Setilement Trusts [1977] | W.LR. 1323. ® Re Amold [1947) Ch. 131, not following Brown v Pocock (1833) 6 Sim. 257. See, however, §
I See § 30-029. 30-034,
| ::1 Lambert v Thwaites (1866) LR. 2 Eq. 151. xRe Bose [2012] EWHC 858 (Ch) at [18], citing this paragraph.
Y ibid. See § 30-025, where Law of Property Act 1925, 5.158(1) is printed.

E Harding v Glyn (1739) 1 Atk. 469, as recorded in Brown v Higgs (1800) 5 Ves. Jr. 495 at
301-502; Pope v Whitcombe (1810) 3 Mer. 689; Grant v Lynam (1828) 4 Russ. 292; Lawlor v
Henderson (1877) 10 LR. Eq. 150; Wilson v Duguid (1883) 24 Ch.D. 244 at 251; Re Deakin

L [1894] 3 Ch, 565.

. See cases cited in previous footnote.

Snow v Teed (1870) LR, 9 Eq. 622.

”f Coleman v Seymour (1749) 1 Ves. Sen. 209,

S Casterton v Sutherland (1804) 9 Ves. Ir. 445; Pattison v Pattison (1855) 19 Beav. 638: Larbert
v Thwaites (1866) L.R. 2 Eq. 151; Re Gun [1915] 1 LR. 42 at 49,

Lambert v Thwaites, above.

"7 Cf. Re Arnold [1947] Ch. 131.

"8 Lambert v Thwaites (1866) LR, 2 Eg. 151.

116

UL T

UL LG LR LR RELER ATTTRRTIRReReRatTIrer




1424 POWERS OF APPOINTMENT, AMENDMENT AND LIKE POWERS

(3) The third form, which is perhaps more common than any other, ang
sometimes difficult to distinguish in its terminology from a POwer jj
the second form, is a power is to make to another settlement 5 transe,
which is for the benefit of one or more of the beneficiaries
transferor settlement, whether or not other persons may also be inter.
ested or eligible to benefit under the recipient settlement, A Power
this form is essentially different from powers in the first or second
form, in that it is a special power exercisable for the benefiy of
members of a class of beneficiaries of the transferor settlement, ang the
transfer is made to the recipient settlement on the ground that (he
inclusion in that settlement of beneficiaries who are not within (e
clags of beneficiaries of the transferor settlement is beneficial to one g
more beneficiaries of the transferor settlement. A power in this for is
similar in this respect to the statutory power of advancement, s gy,
that there is more than one object of the power, and effect is given (g
the well-established principle that a power exercisable for the benefj|
of person does not necessarily mean that he alone can take under gy
exercise of the power.**® Where the power is in the third form, thee
may be difficulties in justifying a transfer to a settlement of which the
beneficiaries consist of beneficiaries of the transferor settlement angd
their close relatives, but which also confers wide powers of addition
and exclusion of beneficiaries on its trustees, even if the transferor
settlement contains similar powers conferred on its trustees.

(4) A narrow form of the power is a power to make a transfer o ¢
settlement of which every beneficiary is also a beneficiary of che
transferor settlement, though the recipient settlement may be nanwer
in its range of beneficiaries. Under this form a transfer to 2 sailement
which contains any trusts or dispositive powers exercisabie in favour
of persons who are not within the class of beneficiatic of the frans-
feror settlement is excessive, unless the transferor vettlement author
ises a transfer to another seitlement which is Tor the benefit of the
beneficiaries of the transferor settlement, tie inclusion of the words
“for the benefit of” widening the scope of the power>” so as to make
it similar to powers in the third form. If, however, there is a power of
transfer in this narrow fourth form, the restriction to a settlement of
which every beneficiary is also a beneficiary of the transferor settle-
ment cannot be evaded by reliance on a power of advancement i
general terms, for the general power is confined by the terms of the
more specific. 248

30082 Where the power is fiduciary, whatever the form, the trustees or other fiduciary

exercising the power will not be permitted to exercise the power so as benefit oné

25 See §§ 32011 ef seq.

16 ibid. 4

7 ibid, and see Holden-Hindley v Holden-Hindley [2013] EWHC 3053 (Ch); [2014] W.TLLR. 278
(power of appointment).

% Re Pinto Voluntary Seitlement [2004] IRC 047; [2004] W.T.L.R. 879, distinguished in Holden-
Hindley v Holden-Hindley, above,
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e of the trustees or the fiduciary exercising the power unless that is

or
4 -mi[ted by the terms of the transferor settlement.?*® We do not, however,

¢ that there is an objection to a transfer to another settlement of which a
of the transferor settlement is also a trustee, by reason only that the
sferee settlement contains remuneration and indemnity provisions in favour

'wnside
stee

frustees, at any rate if the remuneration and indemnity provisions in the
at settlement are no wider than those in the transferor settlement. Gen-
ally, the form of the power will, as in the case of the statutory power of
id\,ar;cement,li" be wide enough to permit a trgns[er to altxother settlement
Lontaining discretionary trusts or powers (if beneficial 1.:0 the objects of the power
- the case of powers in the third or fourth form), despite the general rule against
?e.leﬂatioﬂ of powers,>>" though there may be cases where a narrow form of

w;[ requires the trusts of the transferee settlement to be the same as L}}(?se of
he transferor settlement. For the purposes of the rule a_gamst perpetulues?, a

wer to transfer to another settlement is treated as a sﬁpecmi power of appoint-
sent, and so the perpetuity period runs from the date of the transferor settlement
4 regards proparly received from the tl‘ﬂllef:‘,]‘OI: settlement, anld gcnerally' the
yusts of the recipient settlement must comply with tzlci rule against perpetuities
g applicab. ‘1 relation to the transferor settlement.**>

of its
mcipie

Wyatover the form of the power, including a power in a pension 01'.employec
1erifit trust, it must be exercised, unless it is an intermediate power in the first
or second form described above, for the benefit of one Qr more'of thc bene-
ficiaries of the transferor settlement.?>* Where the power is in the wider form,_ the
wording of the transferor settlement may permit a transfer even thou gh one of the
heneficiaries of the recipient settlement is wholly excluded from benf_lﬁtll:;g from
{he transferor settlement.>* Tf, however, there is an excessive exercise™” or an
exercise for an ulterior purpose constituting a fraud on the power, > then.though
he legal interest in the assets transferred may pass no beneficial interest in them
will do s0.%°7

8. Powers oF REVOCATION

Creation of power of revocation
Settlement

A power of revocation of the whole settlement may be reserved by the settlor to
limself when creating it. Such a settlement creates an immediately constituted

¥ See §§ 20-168 et seq.
0 See § 32-020.
' See §§ 29-093 ef seq.
* See § 5-125; and compare § 32-021.
" Roadchef Employee Benefits Trust Ltd v Hill [2014] EWHC 109 (Ch) at [111]-{114].
' LR.C. v Bomar [1999] S.T.C. 711, CA.
:: ;53 §§ 29-240 et seq.
ee §§ 29-289 et seq.
Affﬂji‘ Rea Bmthequrustees Ltd [2002] EWCA Civ 85; [2002] W.T.L.R. 625 at [48]-[51]
{transfer out of pension trust without genuine change of employment).
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1428 POWERS OF APPOINTMENT, AMENDMENT AND LIKE POWERS

Where trustees have reserved a power of revocation to themselves, the
will devolve with the trusteeship in accordance with the ordinary ryje 2.
same will apply where the reservation is made by some other fiduciary hol‘;

a continuing office, such as a protector. %

"

g

Provige

4

Whether fiduciary n

No doubt it is possible for the instrument creating a dispositive power tg
that an exercise may be made revocable by a third party.

An unrestricted power of revocation of the settlement vested in the settlor :
whom an exercise of the power returns the trust property, must be intendedta!i‘r.
exercisable entirely for the settlor’s own benefit, which is the mark of a benefig,
power.?”” When the settlor has imposed a requirement of consent for the exere ]
of the power, the power to give or withhold consent may be beneficial or i
be fiduciary. If the consent required is that of some beneficiary or beneficigrin
they are likely to be free to withhold it for their own protection. On the oﬂé',&
hand, if consent is required from the trustees, and they have no beneficial infereq
they must be intended to act in a fiduciary fashion in giving or withholding g
consent. That cannot mean, however, that where the settlor is not a benefigjy
of the settlement the trustees are to act in the interest of the beneficiars
exclusively, and are therefore unable to consent to any revocation of the trusis;,
as that would nullify the power. The discretion is similar to that under y
discretionary trust, the settlor being in a sense an object of the power of consent
We consider that in such a case the trustees must weigh the interests of (|«
beneficiaries against those of the settlor as best they can.*®¢

A power of revocation of an appointment or other dispositive exercise ‘ested |
trustees will be fiduciary, in that they have to advert to it from fiie to time uﬂ
must weigh up the interests of those entitled under the existing vrusts with those
eligible under a new appointment or those entitled in defaulc or appointment. A
power of revocation vested in a third party may be ficluciary if the dispositive
power was fiduciary. Otherwise, it will not be; and since e doctrine of fraud on
a power does not apply to powers of revocation it is open to the donee to stipulite
for some benefit to himself as a condition of exercising it**' (though not as &
condition of making a new appointment). i

Intention to exercise

In common with other powers, a power of revocation is not exercised unless il
intention to exercise it is apparent.”®* A power of revocation is not a power of

278 Re Watson's Settlement Trusts [1959] 1 W.L.R. 732 at 737. For the ordinary rule, see §3 29-061
et seq. '

% Tassaruf Mevduati Sigorta Fonu v Merrill Lynch Bank and Trust Co. (Cayman) Lid (2001]
UKPC 17; (2011-12) 14 LTE.L.R. 102 at [59]-[62], on appeal from (2010-11) 13 ITELR
1, Cayman CA.

280 (Cf. Re Parry [1904] 1 K.B. 129.

281 See § 29-310.

282 Pomfret v Perring (1854) 5 De GM. & G. 775, CA in Ch; Re Hall (1903) 19 TL.R. 420; ke
Wells” Trusts (1889) 42 Ch.D. 646. For the general principle, see §§ 29-193 ef seq-

L
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iqrment but is a power the exercise of which is a condition precedent to the
ise anew of a power of appointment.”®® Hence an appointment in general

s in exercise of a particular power and of every other available power will

‘."t' without more, revoke an earlier exercise;*** and if a will is executed

g‘é}cising a power of appointment and later a deed is executed revocably

o cising it in a different way, the deed is not revoked when the will takes

(2% But it is not necessary that there should be any express reference to the

&wer of revocation®® and a grant of the specific property subject to the power

will be enough.®®” A gift in a will of property of a general description will be an

aeicise of the power only if the testator has no property of his own of that

Jescription, so that the gift has to be treated as an exercise of the power to take

o at all.?®® A release of the power of appointment will operate as a revoca-

m at any rate if the release is expressed to free the property subject to the

power from the power altogether.®

I

Since a power of revocation is not a power of appointment, it falls outside the
visions of section 27 of the Wills Act 1837, by which a testamentary gift of

wealty or persgizalty in general terms carries all property over which the testator

had a general power of appointment.®*®

i

op-caquences of revocation
. ]

igmeral, the beneficial interests created by a settlement or an appointment
\which is revoked are wholly extinguished. But certain entitlements will not be

displaced.
Income

licome can only be distributed or accumulated. In the absence of a duty to
weumulate, and in the absence of a power to accumulate which is actually

‘exercised, the life tenant under a revocable life interest is entitled to be paid the

income of the trust property until the interest is revoked; it becomes his abso-
lutely and he continues entitled even to such income as happens to remain in the
liustees” hands at the time of revocation.®®! Accumulations of income, however,
10 which a beneficiary is contingently entitled on reaching a certain age®* will
0t go to the beneficiary if his interest is revoked before it vests.™”?

' Re Thursby’s Settlement [1910] 2 Ch. 181 at 186, CA.
= Pomfret v Perring, above; Re Thursby's Settlement, above.
% Re Butier's Settlement Trusts [1942] Ch. 403.
:: Re Thursby's Setrlement, above; Re Chatterton’s Settlement [1946] Ch. 284,
Cowlishaw v Hardy (1857) 25 Beav. 169; Re Thurshy’s Settlement, above; Sugden on Powers
(8th edn), p.290.
Pamfret v Perring, above.
Re Chatierton’s Sertlement, above.
; See §§ 29-200 er seq., especially § 29-201.
Lord Inglewood v IL.R.C. [1983] 1 W.L.R. 366 at 375, CA; Swales v I.R.C. [1984] 3 ALLBR. 16
R & 21; Re Delamere's Settlement [1984] 1 W.L.R. 813 at 820, CA.
k. Under Trustee Act 1925, 5.31(2)(i) or otherwise. For s.31, see Chap.31.
* Re Mallinson’s Consolidated Trusts [1974] 1 WL.R. 1120.
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1430 POWERS OF APPOINTMENT, AMENDMENT AND LIKE POWERS

Capital
|
A revocable settlement or a revocable appointment may create a POWer tg gpa

capital, whether expressly or by adopting the power of advancement conferreg
section 32 of the Trustee Act; section 32 is expressed to apply even tho '
interest of the person to be advanced is revocable.?* If the POWer is exergjeas
the trustees may part with the capital notwithstanding that the settlemeny w
appointment is revocable.>* Hence if the power is exercised S0 25 f0 give g
absolute interest in capital to a beneficiary of full age and capacity, the capital
payable to the beneficiary and is not liable to be refunded if his intereg i
subsequently revoked; effecting the advancement or benefit will often Tequire fhe
capital to be actually paid out. Similarly, therefore, a revocation of the settlemeg
or the appointment will not disturb the previous exercise of the power to app
capital even though the capital remains in the trustees’ hands, as it may do Wherg
the beneficiary is not of full age and capacity®®® or where the power is exercised
$0 as to re-settle the capital.

30-099

30-100 If, however, a revocable interest is created contingent, say, on a beneﬁcia;y_'s
reaching a certain age, it may be revocable as a matter of construction nof only
before the contingency is fulfilled but also afterwards; and that is so eyen if, but
for the power of revocation, the beneficiary is absolutely entitled % I such 4
case, the trustees pay the income to the beneficiary until his interest ig revoked
but cannot pay over the capital unless they have some other power to do so o the
power of revocation is released.

Revocation and new appointment

30-101 Where under a power an appointment authorised by the power is made oserving
merely a power of revocation, and subsequently an instrument of revocation is
executed, the original trusts are revived and the power of apponiment can be
exercised afresh, either at the same time or later.2%® The sanis applies where un
appointment is made reserving both a power of revocation-and new appointment;
the new appointment operates as an exercise of the ongival power,?*® which i
not extinguished by the reservation of the power ¢! new appointment, The
significance of the point is that if, say, the original power is exercisable by deed
or will but the reserved power of new appointment is expressed only to be
exercisable by deed, a new appointment made by will is nonetheless valid ™

Whether power of revocation implies power of amendment

30-102 We consider that in general a power of revocation of a settlement mplies 4

comprehensive power of amendment, where the power is vested in the settlor,
** See Trustee Act 1925, 5.32(1).

Re C.W.H.T. [1978] Ch. 67.

Though the capital may nonetheless be applied for his benefit and so paid out.

Le Marchant v Denby [2007] EWHC 65 (Ch); [2007] All ER, (D) 291 (Jan). See td
O’Donokue v Comptroller of Stamps [1969] V.R. 431.

Evans v Saunders (1855) De G.M. & G. 654 at 665, CA in Ch, (affd (1861) & HL.C. 7211
Wilson v Kenrick (1885) 31 Ch.D. 658 at 662.

Evans v Saunders, above; see especially the speech of Lord St Leonards, (1861) 8 HLC d

734744,

255
286
297

208
299
300

Ty lidliiiiii] n

T T T T T T T i A LT

Ugh the

AAAAARLLEALLIIII TSI

POWERS OF REVOCATION 1431

;t would be open to him to revoke the settlement and re-settle the assets;
ince 1

what can be done in two steps can be done in one. But if the power of

ation 1S confined in some way, it may not be capable of being used to effect
[evoc

# mendmem_mu

. ouishment of power of revocation
Extinguis

. iflor may plainly release a power of revocation of the setFlemth which he 30-103
E erved to himself,?*? so that it becomes irrevocable. A third party who has
re;ed a dispositive power may equally plainly release a power of revocation
mr; he reserved when exercising it. Even trustees may release a power of
k- ation,?®* though in general powers which they hold in virtue of their office
mmt be Teleased presumably because it would be futile to insist on the
I:;cn?](j)ty of requiring them to revoke the previous exercise and then exercise the
priginal power anew irrevocably.?%3

' Re Dion Investments Pty Lid [2013] NSWSC 1941; (2013-14) 16 LTELR. 627, where the
Power of revocation was exercisable by a beneficiary and seems to have bef?n_ construed as
exercisable only for the purpose of declaring fresh trusts from which the beneficiary would be
excluded.

Asin Re Trafford’s Settiement [1985] Ch. 32.
" Asin Lord Inglewood v LR.C. [1983] 1 W.L.R. 366, CA.
™ See § 29-320.
® For that possibility, see O’Donohue v Comptroller of S‘t{an'i.ps. above.
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