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@ decision of the Honourable Justice Murphy of the
\i-a Brisbane in the matter of Weinhopf & Weinhopf,!
proceedings instituted in Australian courts, the place
executed outside Australia and the importance of
complying with Australian law where there are

o

=== commenced cohabitation in 1972. They lived and
ses executed a pre-nuptial agreement in Germany in
that vear. At that time there was no statutory
sereements in Australia. It is not surprising to find
sptial agreement does not contemplate and provide
residence in Australia nor does it comply with
Law Act. Eventually the parties moved to Australia
=4 overseas during the marriage.

wee wmos gifts of real estate situated in Belgium, shares,
wats were made by the wife’s parents. The judge stated
| the wife’s parents made the transfers of property and
wpon that pre-nuptial agreement’.

we=d in June 2007. At the time of the trial the total
was $10m (AUD) comprising property in Australia and
ing to $2.4m and European property worth $7.6m.

sssemee of the pre-nuptial agreement, the court entertained
Susband for a property settlement (under s 79 of the

Stiemenst delivered on 17 November 2009.
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2.6 In relation to the German pre-nuptial agreement, the judge held:

‘45, 1 accept the argument on behalf of the husband that the prenup v
agreement does not preclude the husband from pursuing his application for orde
pursuant to s79, nor does it relieve the Court of its obligation to decide this mat
in accordance with the provisions laid down in the Act. (See D & D Full Cous
unreported, 30 April 1992, per Straus, Lindenmayer and McCall JJ and the e
decisions there cited).”

Ultimately the trial judge ordered a division of the total property (including i ‘ & COUFT maEV NOW
Belgian/European property) as to 18% ($1.8m) to the husband and 82% to & ‘ F
wife. Essentially the Belgian/European property remained with the :
however the husband received 75% of the remaining property.

i B4 of the Family L

2.7 In Australia the pre-nuptial agreement (and the post-nuptial agreeme
is part of the family of relationship agreements known as ‘financs
agreements’ under the governing legislation, the Family Law Act (Comme
wealth of Australia) (‘Family Law Act’). The Family Law Act confers excluss
jurisdiction on the Family Law Courts (Family Court of Australia and Fedes
Magistrates’ Court of Australia) in respect of ‘matrimonial cause’ whi

include proceedings with respect to the maintenance of one of the partie e
property of the parties or either of them,® and a Part VIIIA finanes
agreement.* A

2 wears lat

2.8 To circumvent the prospect of a Family Law Court in Ausiralia maks
unintended orders for property settlement or spousal maintenatce where &
marital relationship has cross-border connections between -\ustralia and oth
foreign jurisdictions, it is imperative for parties intending to marry, to ente
pre-nuptial agreement which complies with Part VIII4 ¢t the Family Law
or is declared to be binding by the courts.”

2.9 In the absence of a binding financial agreement under Australian law.
parties risk being subjected to spousal matiienance orders and having all
their property both in Australia and overscas subjected to orders for alterats
of property interests by the Family, Law Courts of Australia.

BACKGROUND

Pre-nuptial agreements in Australia prior to 2000

m AT FLC 90-65
ST Dugomt (No 3)
_ Jincksom (1988) |
Gemdy — wnreporte
B IS of 1997 on 27
s=r for mstance

2.10 Prior to 27 December 2000, the status of pre-nuptial agreements
Australia was as follows:¢

2 Section 4(1)(c), (caa)(d) and (ea); s 4(a) and (b). ges”. Television |
3 Section 4(1)(ca) and (cb); s 4(c) and (d). w peapie who had v
4 Section 4 (1)(ea). s was permatied. th
5 Under s 90G(1A). - | nm@me om the ba
6

In the marriage of Plut (1987) FLC 91-834.
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‘o Pre-Nuptial Agreement can preclude a Court from exercising its powers under
wion 79 (Family Law Act) or preclude a party to a marriage from invoking the
~ gewers of the Court under that section.’

suptial agreement could contract out of the parties’ rights under
1l of the Family Law Act. There was a long line of supporting

- 7
S

4 a result of amendments made to Part VIIIA of the Family Law Act in
2010, a court may now declare a pre-nuptial agreement entered prior
w commencement of Part VIIIA in 2000 to e binding and enforceable.®

® YHIA of the Family Law Act

22 We accept that the purpss= of Part VIIIA is to permit parties to arrange
w own affairs in the manrer-tney choose, to give certainty, and to avoid delay
costly disputes on marriige breakdown.”

The relevant provisions of the Family Law Act governing financial
smts (including. pre-nuptial agreements) commenced operation on 27
zr 2000.

. Appronunately 2 years later, on 28 December 2002, the commonwealth
=t introduced Part VIIIB of the Family Law Act extending the
“ 4 property to include superannuation entitlements. Section 90MH (of
MB) of the Family Law Act provides that a financial agreement
: a prenuptial agreement) under Part VIITA may include an agreement
s with the superannuation interests of either or both of the parties to
swement as if those interests were property. Further it matters not that the
ation interests are not in existence at the time the agreement is made.

8 EFFECT OF A BINDING FINANCIAL AGREEMENT

I the agreement complies with the various requirements of the Family
# et then it is binding. The effect of a binding agreement is provided in
‘ of the Family Law Act.

Swime Sykes (1979) FLC 90-652, Candlish and Pratt (1980) FLC 90-819, Re Hannema
W Fam LR 542, Dupont (No 3) (1981) FLC 91-103, Plut (above n 6), Faraone v Shabalah
L F1.C 91-987, Jackson (1988) FLC 91-904, Garrett (1984) FLC 91-539, Woodcock (1997)
%2739 and Grady — unreported judgment of Ellis, Baker and Lindenmayer JJ delivered
sedings EA 25 of 1997 on 27 February 1998.

WG(1A): see for instance Martin Bartfled QC, ‘Recent Amendments to Binding
=u Asreements’, Television Education Network, February 2010, where he said: ‘That
W those people who had what they thought were pre-nups which were entered into
s of this was permitted, that is before the year 2000, may now be able to have those
Seclared binding on the basis that equitable principles should apply . . .’

= (2009) FLC 93-420.
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2.15 A financial agreement that is binding, prevents a court from making a
property settlement order and/or a spousal maintenance order to the extent
those matters are covered by the agreement:!0

wmders for property settleme
wme of the trial notwithstanc

separation. '

‘It is not to the point that the financial agreement purports to oust the jurisdiction These are revenue consid

of the Court but rather that the compliance with the requirements of the Act gives g (including duty exemp

rise to the ouster of the jurisdiction.” (emphasis added) Besemd the scope of this cha
sl asveements.

2.16 If the financial agreement does not deal with all of the property and/or

spousal maintenance then the court retains its jurisdiction to make orders

directed to same:!

Whaist the commentary is ¢

soplies 1o post-nuptial agr
: . . ! form of financial agr
“Thus, the court’s power to make Part VIII orders is curtailed only in respect of ea¢ s the applicable sectic
“financial matters” to which a “financial agreement” applies and only if any such

9 3

y et sais ie s 90B for pre-nup
“financial agreement” is “binding”. ¥ P

Wmorce) for post-nuptial.

2.17 A binding pre-nuptial agreement continues to operate despite the death
of a party and is binding on their estate. Therefore if a provision is made for
spousal maintenance which is intended to cease on the death of one or either
party, then the financial agreement must contain a statement to that effect
otherwise the payment of maintenance will inure.

"RS OF FORM AN

srements of Part VI

for the agreement to b
2.18 Amendments made to the Family Law Act in 2008 confirmed that eath peeements set out in Part VIII/
of a spouse does not constitute a breakdown of the marriage for the purposes
of Part VIIIA.2 However, whilst the Family Law Act may limit the usefulness
of a pre-nuptial agreement as an estate planning tool ensuring that provisions
for property adjustment and maintenance upon the death of the parties cannot
be enforced and do not constitute part of a binding {irascial agreement, '
nevertheless under general law the civil courts in Austraiia may still give effect o
to the parties testamentary provisions in a pre-nuptidai agreement.'> The court
in estate litigation may give due weight to the terms ¢1 a pre-nuptial agreement
where there is conflict between the surviving spause’s claim from the estate and

the pre-nuptial agreement.!4

A Smancial agreement (p:
=s with:!7

% 8 of the Family Law Act

%2 s it an agreement?
ks it a financial agreeme

% WG of the Family Law Ac

2.19 There is a hiatus in the legislation as parties will not be afforded the
protection of Part VIIIA in respect of property acquired by them after a
divorce but within the statutorv pesiod of limitation for bringing a property
settlement claim of 12 monthsarter a divorce.!s The Family Court has power to

& Is it binding?

% MDA of the Family Law A

@t declares the agreemer

10 Ruane & Bachman — Ruane & Anor [2009] FamCA 1101 at para 30.

"' Fevia & Carmel-Fevia (2009) FLC 93-411 at para 174.

12 Section 4(1) definition of ‘breakdown’.

13 GQection 95 of the Succession Act 2006 (New South Wales); Smith (1986) 66 ALR 1; 60 ALIR
508: FLC 91-604, Russell v Quinton [2000] NSWSC 322; see the paper ‘Domestic Relationship
Agreements for Marriages and De Facto Relationships in Queensland’ by Geoff Wilson
delivered to LAAMS seminar on 18 May 2000.

4 Hills v Chalk & Ors (as executors of the estate of Chalk) [2008] QCA 159; see also Singer v
Berghouse [1994] HCA 40; Barns v Barns (2003) 214 CLR 1169; Gigliotti [2002] VSC 279:
Vigolo v Bostin [2005] HCA 11.

15 See s 44(3) of the Family Law Act.
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I essential elements of a «
am asreement at all.

. B msmsmce. see Farmer v Bramley (
(e after separation and the court
Wt omd Black [2008] FamCAFC 7;
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Swm AFC 7: Stoddard [2007) FMCAfam 735.




