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=nies Ordinance (Cap 622) [85.02]

] Overview

This is another mandatory article, dealing with statements previously requireq 4

3 <ection sets out what the articles of the company must state for a company
be in the memorandum of association. he sec

:ted by shares and for a company limited by guarantee. These provisions were
1y in the memorandum of association.

84. Liabilities or contributions of members of limj
company
(1) The articles of a company limited by shares must state that
the liability of its members is limited to any amount unpaj

on the shares held by the members.
(2)  The articles of a company limited by guarantee must state.
each person who is a member of the company undertakes
if the company is wound up while the person is 2 member f
the company, or within one year after the person ceases to
such a member, the person will contribute an amount required
of the person, not exceeding a specified amount, to the
company’s assets— ]
(a) for the payment of the company’s debts and
liabilities contracted before the person ceases to be
such a member: :

(b) for the payment of the costs, charges and expenses
of winding up the company; and
(c) for the adjustment, among the contributories, of tﬁe‘ii.
rights.
(3)  Subsection (1) does not apply to the articles of an e.1sting
company that is deemed to be a company limited by shares
under section 4(3) of the predecessor Ordinance.

Capital and initial shareholdings

The articles of a company with a share capital must state _the
information required under section 8 (except subsec_uon
(1)(@)(@v), (v), (vi) and (viD) of Schedule 2 to be contained
in the company’s incorporation form.

The articles of a company with a share capital may state the
maximum number of shares that the company may 1ssue.

[85.017 (listory
7 i i i ies Ordinance
.ction is new. It is derived from s 5(4)(a) of t_he former Companies
s.;;) and ss 9(4) and 10 of the UK Companies Act 2006 and art 2(3) of the
ompanies (Shares and Share Capital) Order 2009).
: other equivalent provisions:
‘ 1.  Australia: none;
2. Singapore: Companies Act (Chapter 50), s 22.

2] Overview

hedule 2 to Cap 622 s § (Statement of Capital and Initial Shareholdings) requires
fied information to be contained in the incorporation form (see s 68) and much
the same information is to be included in the articles.

bsection (2) provides that the articles may state the maximum number of shares

[84.01] History that the company may issue.

For a company in existence on 3 March 2014 when Cap 622 came into operation,
the conditions of the company’s memorandum of association will be regarded as
ovisions of its articles (s 98(1)), but in so far as a condition states th.e amount gf
are capital with which the existing company proposes to be registered or is
tered or the division of share capital into shares of a fixed amount the
on is to be regarded as deleted and not to be regarded as a provision of the
mpany’s articles (s 98(4)).

Subsection (1) of this section is derived from s 4(2)(a) of the former Companies
Ordinance (Cap 32) and subsection (2) of the section is derived from s 5(3) of the
former Companies Ordinance (Cap 32).

For equivalent provisions:

1. UK: For subs (1) Companies Act 2006, s 3(1) to (3); for subs (2)
Companies Act 2006, s 11;

i seems that s 85(1) applies only to companies incorporated af_ter the

2. Australia: none; mmencement of Cap 622, as the wording in Sch 2 s 8 is inappropriate for
g companies. The most important information, the amount of the 1s§ued
> capital of existing companies, will in any event be available on the Register
earlier and subsequent annual returns and from subsequent capital statements.

Singapore: Companies Act (Chapter 50), s 22(1)(d), (e) (in
memorandum).
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It will be interesting to see how the mandatory articles, ss 81 to 85, are dealt with
in the articles of companies incorporated after 2 March 2014. There would be some
merit in having the mandatory articles set out in a first Part of the articles followeq
by the non-mandatory articles. If the company’s articles (including the deemeq
articles under s 98(1)) are being revised after 2 March 2014 see s 87.

86. Effect of articles

(1) Subject to this Ordinance, a company’s articles, once
registered under this Ordinance or a former Companigs

Ordinance—
(a) have effect as a contract under seal—
(1) between the company and each member; and
(i1)  between a member and each other member;
and
(b) are to be regarded as containing covenants on the

part of the company and of each member to observe
all the provisions of the articles.

(2)  Without limiting subsection (1), the articles are enforceable—

(a) by the company against each member;
(b) by a member against the company; and
(c) by a member against each other member.
(3) Money payable by a member to the company under the
articles—
(a) is a debt due from the member to the company, and

(b) is of the nature of a specialty debt.

[86.01] History
This section is derived from s 23 of the former Companies Ordinance (Cap 32).

For equivalent provisions:
1.  UK: Companies Act 2006, s 33;
2. Australia: Corporations Act 2001, s 140(1);
3. Singapore: Companies Act (Chapter 50), s 39.

[86.02] Overview

The section deals with the effect of articles between the company and its members
and between members. The provision is sometimes referred to as the statutory
contract.

158
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com anie

The registration of the articles of a company is deemed by s 86 to be a contract

nder seal between the members, and between the members and the company.
%he effect of this important provision is that the members and the company can
brin.g Jegal proceedings to enforce any of the provisions of the articles which may
have been breached by any party to this statutory contract. This statutory provision
is an exception O the rule in Foss v Harbottle (1843) 2 Hare 46 1. tha}t only th_e
company is the proper person to bring legal proceedings to enforce its rlghtg. This
exception is based upon the fact that s 86 gives a shareholder a personal right to
enforce the provisions of the articles of the company. However, there may be some
Jimits on the rights of the members to have all of the company’s articles observed.
See further, Gower & Davies, Principles of Modern Company Law, (9th Edn)
Sweet & Maxwell, (2012) at paras 3-21 to 3-28. The contractual effect of the
memorandum and articles of association was confirmed in Ng Kin Kenneth v Hong
Kong Football Association Ltd  [1994] 1 HKC 734 (HC); and see China Magic
Enterprises Ltd v Benefun International Holdings Lt_d [2010] 2 HKC 108 (CFI)
atpara 15; and s 633. For the difference between suing as a member and suing as
a director see Newmark Capital Corp Ltd & Anor v Coffee Parmers & Ors [2007]
] HKLRD 718, [2007] HKCU 241 (CFI). The section does not constitute a
contract beiween the company and a director: Moulin Global Eyecare Holdings
Lid v Oinvie Lee Sin Mei [2010] 2 HKLRD 1096, [2010] 3 HKC 599 (CA).
The cowt should not interfere with decisions made by religious institutions about
religious or moral issues: Re Kam Lan Koon [2015] 5 HKLRD 79, [2015]
kU 2053 (CFI) para 99.

Although the articles constitute a statutory contract, the articles cannot be rectified
or supplemented by implied terms pursuant to ordinary contract law doctrines.
This is because the articles are also a public document from the time of formation
of the company and those who deal with the company have a legitimate expectation
that the registered articles represent an accurate statement of the company’s internal
regulations: Yifung Developments Ltd v Liu Chi Keung Ricky & Ors [2017] 1
HKLRD 1176, [2016] HKCU 3114 (CFI); appeal dismissed [2017] 5 HKLRD
16, [2017] HKCU 2178 (CA).

Where money is payable to the company by a member under the terms of the
memorandum or under the articles, s 86(3) provides that this shall be deemed to
be a debt due to the company and that it shall be of the nature of a specialty debt.

Following discussion of the personal rights of shareholders by the Standing
Committee on Company Law Reform in their report on the Pascutto Report,
February 2000, and Recommendation 92 therein, the Companies (Amendment)
Ordinance 2003 amended s 23 to make clear that every member has a personal
right to sue to enforce the terms of the memorandum and articles. The new
provision seems to be intended to override MacDougall v Gardiner (1875) 1 Ch
D 13. As to which see s 724 para [724.13]. But the scope of s 23 of the former
CO has been said to have been limited by the Irregularity Principle, see Re Hong
Kong Sailing Federation [2010] 1 HKLRD 801, [2010] HKCU 254 (CFI); Lim
Jonathan v She Wai Hung [2011] 1 HKLRD 305, [2010] HKCU 2683 (CFI)
and on the current section see Re Dalny Estates Lid [2017] HKCU 883
I(Lmreported, HCMP 182/2016, 6 April 2017) (CFI); on appeal it was held that the
trregularity principle should not have been applied (see [42.02]).
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- the former memorandum, to be regarded as articles under s 98(1), could be
a separate, first Part of the articles. There seems to be nothing to prevent
A ration of these deemed articles, but there is no need to do so.

. o cides the statutory limitations on the power to alter the articles in the section
87. C.ompany .may a-lter articles . ﬁsldeﬂ]ere is a common law limitation on the power to alter the articles, expressed
(1) Subject to this Ordinance, a company may alter its articleg, Allen v Gold Reefs of West Africa Ltd [1900] 1 Ch 656 (CA, Eng), where

(2)  Except as provided in Division 8, a company must not alte Lindley MR expounded the test that the alteration must be bona fide for the benefit
in its articles any statement mentioned in section 83 or 84(1), e company 2s a whole. See this case and other alteration cases discussed in
. ; : \ 3 wer & Davies, Principles of Modern Company Law, Sweet & Maxwell, (9th
(3)  Subject to section 180, a company with a share capital must n 2012) at paras 3-29 to 3-30 and 19-9 to 19-22. See also Arbuthnott v
not make any alteration to its articles that is inconsistent with ; yman [2015] 2 BCLC 627.
any rights attached to shares in a class of shares in the
company.
(4)  Subject to section 188, a company without a share capita]
must not make any alteration to its articles that is inconsistent
with any rights of a class of members of the company. ‘
(5) A company limited by guarantee must not alter in its articles
the information required under section 84(2) other than to
increase the specified amount.

Subdivision 4

Alteration of Articles

Limitations also arise in the context of not fettering a company’s statutory powers.
The relevant cases are often in the context of terms of shareholder agreements. In
far as the articles of association of a company or a shareholder agreement to
which the company is party purport to require unanimous agreement to alter the
articles, such provision would be a fettering of the company’s statutory power and
inding on the company. See Russell v Northern Bank Development Bank

[1992] BCLC 1016 (HL); Re Greater Beijing Region Expressways Ltd; Muir v
Lamp: & #nor  [2004] 4 HKC 626, [2005] 1 HKLRD 338.

so

\
T e Greater Beijing Region Expressways [1999] 4 HKC 807 (CA), sub nom Yk
Wah Ho v Gao Jiaren & Anor [1999] 3 HKLRD 862, [1999] HKCU 1780 (CA),
&~ on non-pefition cases see Re Fulham Football Club (1987) Ltd v Richards [2012]
[87.01] History \l- Ch 333: Re Colt Telecom Group ple (No 2) [2002] EWHC 2815 (Ch), [2003]

O BPIR 324: Re Quiksilver Glorious Sun JV Ltd [2014] 4 HKLRD 759, [2014]
This section is derived from ss 7, 13(1), (1A), 25 and 25A(2) of the former 0 HKCU 1750 (CFL); Joseph Ghossoub v Team Y & R Holdings Hong Kong Ltd &
Companies Ordinance (Cap 32). ,‘ Ors [2016] 3 HKLRD 778, [2016] HKCU 2570 (CFA); appeal dismissed [2017]
- HKCU 1857 (unreported, CACV 6/2017, 21 July 2017 (CA); application for leave
i&;appeal to the CFA dismissed [2017] HKCU 3016 (unreported, CACV 6/ 2017,
24 November 2017 (CA) cases also raised a public policy argument in that a term
of the joint venture agreement prohibited a contributory’s statutory right to petition
for winding up.

For equivalent provisions:
1.  UK: Companies Act 2006, s 21;
2. Australia: Corporations Act 2001, s 136(2);

3. Singapore: Companies Act (Chapter 50), ss 26 and 37.
ingly care should be taken whenever an alteration of the articles is being

. idered.

[87.02] Overview

 continued application of s 13 of the former Ordinance where a special
ution had been passed before the commencement of Cap 622, see Cap 622

The section provides the power for the company to alter its articles, subject to the. B e 11 Parti3s s

qualifications set out. Subsequent sections provide for the procedure for alteration.
Note that, under sub-s (2), any statement pursuant to s 83 and s 84(1) cannot be.
altered. It is unlikely that this prohibition applies to the limited liability and any
liability limited to the amount unpaid on shares conditions in the memorandum
of an existing company (s 84(1) does not apply to an existing company deemed
to have its liability limited by the amount unpaid on shares: see 84(3)), which are
deemed articles after 2 March 2014. Existing companies may wish to alter their
articles after 2 March 2014 as a tidying up exercise (see the comment under the’
Overview to s 85 as the non-application of ss 81 to 85 to existing companies and.
the suggestion that, in drafting articles for ‘new’ companies, the mandatory articles:
could be put in a separate, first Part). Similarly for existing companies, when
tidying up their articles, the equivalent of the mandatory articles, ie the clauses

Alteration by special resolution or ordinary resolution
Subject to this Ordinance, this section applies to the alteration
of a company’s articles.

Subject to subsection (3) and any other provisions of this
Ordinance, a company may only alter its articles by special
resolution.

An alteration in articles to the maximum number of shares
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that the company may issue may be made by ordjna@,
resolution. '

(EY) Subject to this Ordinance, an alteration made in accordange
with this section is as valid as if the alteration were origina.uéé
contained in the articles.

(5)  Within 15 days after the date on which an alteration takeg:
effect, the company must deliver to the Registrar for:
registration— '
(a) a notice of the alteration in the specified form; ang
(b) a copy, certified by an officer of the company a5

correct, of the articles as altered.

(6)  If a company contravenes subsection (5), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 3 and, in the case of 3
continuing offence, to a further fine of $ 300 for each day
during which the offence continues.

[88.01] History

This section is derived from ss 13(1), (2), (3), (4) of the former Companies
Ordinance (Cap 32), save for subs (3) which is derived from s 53(1)(a), (2) of the
former Companies Ordinance (Cap 32).

For equivalent provisions:
1. UK: Companies Act 2006, s 21;
2. Australia: Corporations Act 2001, s 136(2)
3.  Singapore: Companies Act (Chapter 50), ss 26, 35.

[88.02] Overview

An alteration of articles is usually made by special resolution (for special
resolution, see s 564), but an alteration to the maximum number of shares thata
company may issue may be made by ordinary resolution. Section 85(2) provides ‘
that the articles of a company with a share capital may state the maximum number
of shares that the company may issue.

The articles may also be altered informally through the unanimous assent of the
members, and agreement to such an alteration can be inferred from conduct. See
Re the Sherlock Holmes International Society Ltd (No 2) [2017] 2 BCLC 14.

For limitations on alterations of articles, see ss 87, 92 and 623. ‘

Notice of the alteration must be given to the Registrar of Companies for registration ‘
within 15 days after the date on which the alteration takes effect. The specified
form is Form NAAT.
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o contray
ng?)oo; Criminal Procedure Ordinance (Cap 221), s 113B and Schedule 8.

S . . : p
't-Iondjtions in memorandum of association and alteration of articles by

al resolution, see Cap 622 Schedule 11 ss 6, 7 and 8.

[88.02]

ention, for ‘responsible person’, see s 3. A level 3 fine is HKS$ 0 to

itional and saving arrangements for alteration of company’s objects,

Alteration of company’s objects
This section applies to an alteration of the objects of a
company as stated in the company’s articles.
The company may, by special resolution of which notice has
been given to all the members of the company (including
members who are not entitled to such notice under the
company’s articles), alter the objects by—

(a) abandoning or restricting any of the objects; or
(4) adopting any new object that could lawfully have
‘ been contained—

(1) in the case of a company formed and

registered under this Ordinance, in the
company’s articles when the articles were
registered; or

in the case of an existing company, in the
company’s memorandum of association when
the memorandum was registered.

If a relevant company passes such a resolution, a notice of
the resolution must also be given to all holders of the relevant
debentures of the company, and the notice must be the same

as the notice mentioned in subsection (2).

For the purposes of subsection (3), if there is no provision

regulating the giving of notice to the holders of the relevant

debentures, the provisions of the company’s articles regulating
the giving of notice to members are to apply.

If a relevant company passes a special resolution altering its

objects, an application to cancel the alteration may be made

to the Court in accordance with section 91, and if an
application is made, the alteration does not have effect except
in so far as it is confirmed by the Court.

After passing a special resolution altering its objects—

(a) in the case of a relevant company, if no application
is made under subsection (5), the company must,
within 15 days after the end of the application period,
deliver to the Registrar for registration the

(i1)
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[88.02] Buttemf-onhs Hong Kong Company Law H‘Eﬂf_’_@g | E’wgme (Cap 622) [89.02]
documents specified in subsection (7); (89.01] History
(b) in the case of a relevapt company, if an applicatigp i ection is derived from s 8(1), (5), (7), (7A), (8) of the former Companies
is made under subsection (5), the company— Th;lsm ance (Cap 32) (which deal with alteration of objects in the memorandum of
(1) must immediately give notice of that fact gg SsrsoCiaﬁon)'
the Registrar; and ' BB oisions:
.. iy : jvalen '
(ii) within 15 days after the date of any Court e cau 3 ies Act 2006. ss 21 to 27-
order cancelling or confirming the alteratiop ) UK: Companics . | ’
or, if an extension of time is granted under 2. Australia: Corporations Act 2001, s 136(2) to (6);
subsection (8), within the extended period, 3. Singapore: Companies Act (Chapter 50), s 33.
must deliver to the Registrar for registration
an office copy of the order and, in the case B _ !
of an order confirming the alteration, the [89.02] Overview
documents specified in subsection (7); or A special resolution is required for alteration of the company’s objects. For special
(c) in the case of a company other than a relevant resolution see s 564.
company, the company must, within 15 days after Unlike the TK Companies Act 2006, s 22 and the Australian Corporations Act
the date of passing the resolution, deliver to the 2001, s 155(2), there is nothing in this section or elsewhere in Cap 622 permitting
Registrar for registration the documents specified in entrerchment provisions in the company’s articles which require conditions to be
subsection (7). mei or procedures to be complied with for amendment or repeal of articles more
reacictive than a special resolution. Thus, an article which required a larger
(7) The document-s are— majority than 75 per cent would not be valid. (Ayre v Skelsey’s Adamant Cement
a a notice of the alteration in the specified form: an - 1904) 20 TLR 587; affirmed on other grounds i
tice of the alterat the specified form; and Coltd (1904) ffirmed on other grounds (1905) 21 TLR 464 (CA))
(b) a copy, certified by an aofflc.er of the company as Notice of the passing of the resolution by a relevant company (as defined in subs
correct, of the company’s articles as altered. " (10)) must be given to holders of relevant debentures (as to which see definition
(8)  The Court may at any time by order extend the period foi in subs (10)).
delivery of any documents under S-leSBCtIOIl (6)(). If a relevant company passes such resolution, application to the Court to cancel
(9)  If a company contravenes subsection (6), the company, and the alteration can be made under s 91 by qualifying members.
every responsible person of the mmi of . :
dry hp i Tiahl pt £ i fom%) %ny’ ?jo . ﬂ—Efn \,ﬁenge, Notice of the resolution must be given to the Registrar by a relevant company (as
SRR el 28 S0k 0 & LG & evel 5 and, 1r1r I \case CUg defined in subs (10)) within 15 days after the end of the application period for
continuing offence, to a furth_er fine of $ 300 for each day cancellation (for specified form see Form NAA2) and, if application to the Court
during which the offence continues. has been made, notice of that fact must be immediately given to the Registrar.
(10) In this section—

As to contravention, for ‘responsible person’, see s 3. A level 3 fine is from HK$
relevant company (% W /A3]) means— 0to $ 10,000.

(a) a private company; or For transitional and saving provisions relating to special resolutions to alter objects
(b) a company limited by guarantee that, immediately made under s 8 of the former Ordinance, see Cap 622 Schedule 11 Part 3 ss 6 and
before the commencement date of this Division, was 7.
a private company as defined by section 2(1) of the
predecessor Ordinance in force at that time;

relevant debentures (% M /£ #%) means any debentures, 90. Alteration of certain articles by existing company
secured by a floating charge, that were issued or first issued (1)  Subject to subsection (2), this section applies to an alteration
before 15 February 1963 or that form part of the same series of any provision of the articles of an existing company if the
as any debentures so issued. provision—
(a) was, immediately before the commencement date of
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this Division, contained in the company’y
memorandum of association (whether registered
before, on or after 31 August 1984); and

(b) could lawfully have been contained in the company’s
articles instead of in the memorandum of associatiop
when the memorandum was registered.

This section does not apply if any provision of the articles of

an existing company—

(a) was, immediately before the commencement date of
this Part, contained in the company’s memorandum
of association (whether registered before, on or after
31 August 1984); and

(b) provides for or prohibits the alteration of any
provision mentioned in subsection (1).

An existing company may by special resolution alter any
provision mentioned in subsection (1).

If a relevant company passes such a resolution, an application
to cancel the alteration may be made to the Court in
accordance with section 91, and if an application is made, the
alteration does not have effect except in so far as it is
confirmed by the Court.

After passing a resolution under subsection (3)—

(a) in the case of a relevant company, if no applicatior.
is made under subsection (4), the company must,
within 15 days after the end of the application penod,
deliver to the Registrar for registraticn the
documents specified in subsection (6);

(b) in the case of a relevant company, if an. application

is made under subsection (4), the zompany—

(1) must immediately give notice of that fact to
the Registrar; and

(i)  within 15 days after the date of any Court
order cancelling or confirming the alteration
or, if an extension of time is granted under
subsection (7), within the extended period,
must deliver to the Registrar for registration
an office copy of the order and, in the case
of an order confirming the alteration, the
documents specified in subsection (6); or

(c) in the case of a company other than a relevant
company, the company must, within 15 days after
the date of passing the resolution, deliver to the
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Registrar for registration the documents specified in
subsection (6).
(6) The documents are—
(a) a notice of the alteration in the specified form; and
(b) a copy, certified by an officer of the company as
correct, of the company’s articles as altered.
(7 The Court may at any time by order extend the period for
delivery of any documents under subsection (5)(b).
(8) If a company contravenes subsection (5), the company, and
every responsible person of the company, commit an offence,
and each is liable to a fine at level 3 and, in the case of a
continuing offence, to a further fine of $ 300 for each day
during which the offence continues.
(9)  This section does not authorize any variation or abrogation
of e special rights of any class of members.
(10) In this section—
relevant company (F ¥ 2-9]) means—
(a) a private company; or
(b) a company limited by guarantee that, immediately
before the commencement date of this Division, was
a private company as defined by section 2(1) of the
predecessor Ordinance in force at that time.

[90.01] History

This section is derived from ss 8(1), (3) and 25A(1), (2), (3), (3A), (4) of the former
Companies Ordinance (Cap 32).

For equivalent provisions:
1.  UK: Companies Act 2006, ss 21 to 27;
2. Australia: Corporations Act 2001, s 136(2) to (6);
3. Singapore: Companies Act (Chapter 50), s 137.

[90.02] Overview

The section applies to existing companies at the commencement of Cap 622. It
restates s 25A of the former Companies Ordinance (Cap 32) (Power to alter
conditions in memorandum which could have been contained in articles). The
section does not apply if any such provision of the articles provides for or prohibits
the alteration of any such provision. It is also subject to s 92 (Certain alterations
not binding on members) and, in the case of class rights, s 623.
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Having passed the resolution to alter the articles, in the case of a relevant Compap

(as defined in subs (10)) the procedure for application to the Court to cancel the
alteration under s 91 applies. Subsections 5(a) and (b) are applicable to a relevany
company, subs (5)(c) applies to a company other than a relevant company. The
notice of alteration form is Form NAA3. As to contravention, for ‘responsible
person’ see s 3. For level 3 fines see commentary under s 89.

91. Application to Court to cancel alteration

(1) An application under section 89(5) to cancel an alteration of
the objects of a company may be made—

(a) by the holders of at least 5% in aggregate of the
number of the issued shares in the company or any
class of the company’s issued share capital or, if the
company is not limited by shares, by at least 5% of
the company’s members; or

(b) by the holders of at least 5% in value of the
company’s debentures that are mentioned in the
definition of relevant debentures in section 89(10),

(2)  An application under section 89(5) may be made on behalf
of the persons mentioned in subsection (1)(a) or (b) by any
one or more of them appointed in writing by all of them for
the purpose.
(3)  An application under section 90(4) to cancel an alteration ot
a provision of the articles of an existing company mayv i.e
made by the holders of at least 5% in aggregate of the number
of the issued shares in the company or any class of the
company’s issued share capital or, if the company is not
limited by shares, by at least 5% of the companv’s members,
(4)  An application under section 90(4) may ‘e inade on behalf
of the persons mentioned in subsection (3) by any one or more
of them appointed in writing by all of them for the purpose.
(5)  Anapplication under section 89(5) or 90(4) may only be made
within 28 days after the date of passing the relevant special
resolution.
(6)  On an application under section 89(5) or 90(4), the Court—
(a) may cancel or confirm the alteration (either wholly
or in part), on any terms and conditions it thinks fit;

(b) may adjourn the proceedings so that an arrangement
may be made to its satisfaction for the purchase of
the interests of dissentient members; and

(c) may give any directions and make any order that it
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thinks expedient for facilitating or carrying into
effect any such arrangement.

-—-'-_--—-—-—7

[91_01] History
This section 18 derived from s 8(2), (3), (4) of the former Companies Ordinance

(Cap 32)-
For an equivalent provision in Singapore in relation to memorandum of association,
see Companies Act (Chapter 50), s 33(5).

[91.02] Overview

The Court is the Court of First Instance (s 2(1)). In the event of a challenge being
made to the resolution which has been passed to amen_d the objects of a reIev_ant
company, (le, a private company or company limited by guarantee which
immediateiy before the commencement of D1v1510p 2 was a private company: s
89(100 s 71 provides for various procedures w.'luch must be followed by the
challe.zers (such a challenge must be made within 28 days of ’Fhe passage ot_" the
-~\alution (Per s 91(5) and pursuant to ss 89(5) and 90(4)) notice must be given
\; the Registrar). The application is made by petition: RHC Ord 102 r 5(1)(a),(b).
Before a resolution can be challenged in the Court of the First Instance, the holders
of at Jeast 5% in aggregate of the number of issued shares of the company mu§t
support the application to have the alteration cancelled. Where the company is
not limited by shares, at least 5% of the company’s members must approve of the
challenge to the amendment. A challenge may also be initiated by the .ho]ders of
at least 5% of the company’s debentures if they are secured by a floating charge
and either issued before February 1963 or form part of the same series so issued.
In such circumstances, the court has wide powers when presented with a challenge
to the change of the objects clause. Thus, pursuant to s 91(6), the court is
empowered to make the following orders:

1. to cancel or confirm the alteration, either wholly or in part, and on such
terms and conditions as it deems fit;

2. to adjourn the proceedings so that a satisfactory arrangement may be
made for the purchase of the interests of dissenting members; and

3. to give such directions as are appropriate to facilitate or carry out any
arrangement for the purchase of the dissenting shareholders’ interests.

92. Certain alterations not binding on members

(I)  Despite any provision in a company’s articles, a person who
is a member of the company is not bound by any alteration
of the articles that takes effect after the date on which the
person became a member, if and so far as the alteration—

(a) requires the person to take or subscribe for more
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shares than the number of shares held by the perggn E and each is liable to a fine at level 3.
on the date on which the alteration takes effect; '

(b) in any way increases the person’s liability as at
fiate to cont%ibute to the company’s‘ shfuje capital; op 9 3,01] History
(c) In any way increases the person’s liability as at that j

: ; . . 2).
= cocti derived from s 27 of the former Companies Ordinance (Cap 3
date to pay money to the company. This section 1s de

(2)  Subsection (1) does not apply if the person agrees in writing ‘ :

before, on or after the alteration taking effect to be bound by 93.02] Overview -
the alteration, [ bers are entitled to copies of articles on request: see s 97. All copies 1ss_ucd
ié;man alteration must incorporate the alteration. Where there are many alterations

ihe company should have the articles reprinted.

[92.01] History As to contravention, in subs (2) for ‘responsible person’, see s 3.

This section is derived from s 25 of the former Companies Ordinance (Cap 31'3 A level 3 fine is from HKS$ 0 to HK$ 10,000: see Criminal Procedure Ordinance
(Cap 221), 5 113B and Schedule 8.

[92.02] Overview

Subject to the limitations set out in s 87(2) to (5), generally a company may amend,
delete or add to the provisions of its articles by passing a special resolution iy
accordance with ss 88 to 90. An important statutory exception to this power ig
provided by this section, which prohibits any alteration to the articles w.

Alteration affecting status of private company
If a private company alters its articles so that the articles no
longer comply with section 11(1)(a), the company ceases to

requires a member to subscribe for more shares than that member had already & be a private company on the date on which the alteration falces
subscribed for at the date the alteration takes effect, or which in any way increases O effect.
the liability of the member to contribute to the share capital of the company or to L)

e i ion 88(5), the
pay money to the company. This prohibition also covers changes in class Tigh's In addition to the dIOC}lIni:‘ gltill‘equn;t?d utlllldegZS; t(l)(r)l Whi(Cl)'l the
which would have a similar effect upon the member of such a class. (See fertie, company must, within dys alter e : £
ss 182, 183, 193 and 623). However, any such changes can be made whaic the alteration takes effect, deliver to the Registrar for
member has agreed, in writing, to take up additional shares or to ircrease the registration—
member’s liability to contribute to the share capital or to pay woney to the

(a) a notice of the change of the company’s status in the
company.

specified form; and

Changes which fall short of the conduct prohibited by this cection may yet be (b) a copy (certified by an officer of the company to be

considered to be unfairly prejudicial to the interests of a member and such changes ’ 1 fi ial statements
ithi ! e) of the company’s annual financial state
may therefore come within the terms of s 725A. The power to alter the company’s true) paty

articles must be exercised bona fide for the benefit of the company as a whole. , j[hat dre— . . . 79: and
(See Re Hong Kong Spinning, Weaving and Dyeing Co Ltd (1917) 12 HKLR 1. (1) prepared in accordance with section 379; an

A different approach was taken by the High Court of Australia in Gambotto v WCP (i1) prepared for the financial year immediately
Lid (1995) 182 CLR 432 (HCA). See also Overview to s 87). ' before the financial year in which the

alteration takes effect.
If a company contravenes subsection (2)(a), the company, and

93. Company must incorporate alteration into articles every responsible person of the company, commit an offence,

(1) If an alteration is made to a company’s articles, the company and each is liable to a fine at level 3 and, in the case of a
must incorporate the alteration in every copy of the articles continuing offence, to a further fine of $ 300 for each day
issued on or after the date on which the alteration takes effect. during which the offence continues.

(2)  If a company contravenes subsection (1), the company, and ( If a company contravenes subsection (2)(b), the company, and
every responsible person of the company, commit an offence, every responsible person of the company, commit an offence,
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ility already incurred for an offence under the offence
' fied in subsection (6) in relation to the registration
arge or debenture is extinguished.

The failure is—

@

in the case of subsection (1)(a), a failure to deliver
a statement as required under Division 2, 3 or 4, or
any accompanying instrument, within that
registration period;

in the case of subsection (1)(b), a failure to deliver—
1) the particulars as required under section 80 or
82 of the predecessor Ordinance having a
continuing effect under section 63(2), 64(2),
65(2) or 66(2) of Schedule 11 within that
time; or

a statement as required under section 80 or 82
of the predecessor Ordinance having a
continuing effect under section 63(4)(a),
64(4)(a), 65(4) or 66(4) of Schedule 11, or
any accompanying instrument, within that
time; or

in the case of subsection (1)(c), a failure to deliver—
(1) the particulars as required under section 91(5)
of the predecessor Ordinance having a
continuing effect under section 67(2) of
Schedule 11 within that time; or

a statement as required under section 91(5) of
the predecessor Ordinance having a
continuing effect under section 67(4) of
Schedule 11, or any accompanying
instrument, within that time.

The offence provision is—

(ii)

(i)

(a) in the case of subsection (1)(a), section 337(2),
338(5), 339(6), 340(7), 341(7) or 343(1);

(b) in the case of subsection (1)(b), section 81 or 82 of
the predecessor Ordinance having a continuing effect
under Schedule 11; or

(c) in the case of subsection (1)(c), section 91(6) of the

predecessor Ordinance having a continuing effect
under Schedule 11.

provides for the registration of the notification of i
: . payment, :
otr c(esssan(c:)n and of a certified copy of any instrument cvidefniti]z;aiﬁl -
etc (See i i i aft Macl
gy ompanies Bill Second Phase Consultation Paper Draft May
The spe-ciﬁe_d form for the notification is NM2. A fee of HKS$ 190 ig na
the application: Companies (Fees) Regulation (Cap 622K), Sch 4 It:m
For transitional and saving provisions, see Overview to s 333,
346. Extension of time for registration
(1) The gourt may, on application by the company or regist
non-Hong Kong company or by a person interested i
nte n
charge, order that— ’ e
(a) the registration period s
pecified in section 335
336(6), 338(3), 339(4), 340(5), 341(4 '
k4 % bl b Or s
extended; @ oS
(b) the time required for registration by section 80 r§
of the predecessor Ordinance, or that secﬁ
extepde_d by section 91 of that Ordinance, ha
continuing effect under Schedule 11 be extend
(c) the time required for registration by section 91
the predecessor Ordinance having a continuing e;¢
under Schedule 11 be extended. O :
(2)  The Court may make an order under subsection (1) ¢ \
terms and conditions that the Court thinks just and ex
(3)  The Court must not make an order unless the Cowit is
that—
(a) the failure specified in subsection (5)— 4
(1) was accidental; w
(ii) was due to inadvertence or to some othe
sufficient cause; or
(iii)  is not of a nature to prejudice the position 0
cre.d1t0rs or members of the compa
o registered non-Hong Kong company; o
(b) 1t 1s just and equitable to grant the relief on othes
grounds. :
4) If—
(a) the Court makes an order under subsection (1) i
relation to a charge or debenture; and '
(b) the failure specified in subsection (5) is rec ified
within the extended period or time,
572
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[346.01] History

Ordinance (Cap 622)

. the extension) is the proper course. (See Barclays Bank Plc v Stuart
120011 2 BCLC 316 (CA)).

file evidence as to
in every case for the borrower company to ‘ ;
cessa;ry rospects of being wound up. (See Re Kosoku Office L.S’quipi'zes
anHIELRD 281; Hong Kong Asia Management Lid v Registrar of
- %2017] HKCU 2865 (unreported, HCMP 2177/2017, 10 November

This section is derived ss 86 and 91(1) and (5) of the former Co

Mpanieg. Ord::
(Cap 32). :

For equivalent provisions:
1. UK: Companies Act 2006, s §73;
7 Australia: Corporations Act 2001, s 266(4):

| - | ; ition now imposed by an order for extending time originates mn
3. Singapore: Companies Act (Chapter 50), s 137. do?)cnlilunsg o EH Charles & Co Lid [1935] WN s Essc'enually%
i rovides that the extension order shall not preJud}ce thfe rights o
- gbeforc the registration is actually effected. The rights intended to
: aaqmgi this condition are rights acquired against the company’s property
B ﬂfc ezpiration of the five weeks and the extended time aliow_ed by the
s is usually stated as x days after the commer}cemf_:nt of winding upifa
i -u is anticipated. Thus, if before the late registration the company has
%‘1 uidation, the liquidators’ right to distribute all the assets of the
mgt-‘_ivaen its creditors is a right acquired against the company’s property
m.:s:ted by the proviso. (See further Watson v Dujff Morgan (Holdmgi
1974] 1 WLR 450; Re Ashpurton Estate [1983] Ch 110, [1982]3 Al]587
CA); Sun Hung Kai Bank Lid v Attorney General [1986] HKLR L(E
6] HKCU 266 (CA); Re Chaniry House Development Ple [1990] BC
veter Trust Lid v Screenways Lid [1991] BCLC 888 (CA); and see Barclays
lc v Stuart Landon Lid  [2001] EWCA 140; The Building & Loan ﬁggﬁg
Ltd v Joy Rich Development Ltd [2Q14] HKCU 2126 (unreporteGd, L
§7/2012, 11 September 2014); Re Joy Rich Dev.elopmer:tr Ltd [201 .] -
. [2016] HKCU 815) (it was only rights acquired during the proviso perio

[346.02] Overview

Save in relation to criminal liability for failures specified in subs (5) (see bel
there is no substantial difference between this section and its predecessor
the former Companies Ordinance (Cap 32). 1

Where the Court is satisfied that the omission to register a charge in dya ¢
was:

accidental;
2 due to inadvertence or to some other sufficient cause;

not of a nature to prejudice the position of creditors or sharehol
the company; or

4. on other grounds just and equitable to grant relief,

then the court may extend the time for registration on such terms as it conty

just and expedient. There have been about 10 applications for extension of 1
each month in the past. i

i i i der and the failure
on (4) provides that if the Court makes an extension or :
ified Evitlljin the extended period or time, any 11ab1ht3{ already_ 1_ncurred for
ence is extinguished. This is different from the previous position under s
of the former CO, whereby the Court, in making an extensmn' order, could
that it should not have the effect of relieving the company or its officers of
ility already incurred.

The application for an extension of time for registration may be made (o the
of First Instance by the company or a registered non-Hon g Kong compan

person interested. The application is made by originating surmimons: RHC
r2(1).

As to the circumstances in which it may be “just and equitable’ to grant relief, s¢
Re MIG Trust Ltd [1933] Ch 542; 102LJ Ch 179 (CA); Re Braemar Inves)

or transitional and saving provisions, see Overview to s 333.
Ltd [1989] Ch 54; Confiance v Timespan Images Ltd [2005] 2 BCLC 6

The Court will not make an order extending time once a winding up has’
commenced unless there are exceptional circumstances, because the inter
the unsecured creditors in the property of the company will have vested
insolvency law. (See Braemar Investments Lid (above), and Ali v Top M
Car Rental Ltd  [2006] EWHC 109 (Ch)). In circumstances where a win
order is almost certain or imminent and the application satisfies one of the

Rectification of registered particulars .

The Court may, on application by the company or reg1§tered
non-Hong Kong company or by a person interested in the
charge, order that—

requirements set out above, the proper course is to make an order for an extensio (a) an omission or misstatement of any particular in any
but subject to the proviso described below. If grounds are shown to the Court ' of the following be rectified—
an extension order ought not to have been made for one of the four require : :

-~ : ulars of a charge, or
an application to set aside such an order should be granted. Otherwise the exten (1) a statement of the partic 5

order, subject to the proviso described below (which allows persons who

any accompanying instrument, delivered for
event of a liquidation, are prejudiced by the extension order to apply to the Col

registration under—
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(A) Division 2 or 3;
(B) section 80 or 82 of the prede
Ordinance, or that section by v
section 91 of that Ordinance,
, continuing effect under section ;
64(4)(a), 65(4) or 66(4) of Schedy;
or

Ordinance (Cap 622) [347.03]
e Court must not make an order unless the Court is satisfied
that— - .
(a) the omission or misstatement—
L, 6 was accidental;
(i)  was due to inadvertence or to some other
sufficient cause; or

: (i)  is not of a nature to prejudice the position of
| 1 e e 710) : of (1 _pre@ creditors or members of the company or
Ordinance having a continuin registered non-Hong Kong company; or

- . tundertscgtign 67(4.) :])lf Sche_dulel (b it is just and equitable to grant the relief on other
(11)  a statement of the particulars of ap b grounds.

debentures, or a statement of the pg ) ) oo

of commission, allowance of %is The Court may make an order to _rectlfy an omission or

delivered for registration under— ' ~ misstatement of any partlculatr in any _accon_l_[_)anymg
instrument mentioned in subsection (1)(a)(i) or (iii) to the

(g) Divi.sion840; W ~ evient as permitted by common law rules and equitable
(B) section or of the prede Pyinciples.

Ordinance, or that section by virg
section 91 of that Ordinance, hayj O
continuing effect under section 63(¢ O~ .
64(4)(a), 65(4) or 66(4) of Sched P 1] History
or \b ‘¢ section is derived ss 86 and 91(1) and (5) of the former Companies Ordinance
(C) section 91(5) of the predecess "2
Ordinance having a continuing eff:
under section 67(4) of Schedule !
(iii) a notification, or any accomu
mstrument, under section 345;
(iv) a memorandum under sectica 85 of th
predecessor Ordinance; or :
(b) an omission or misstatement of any of the followir
be rectified—
(1) any particular with respect to a cha
delivered for registration before
commencement date of this section
section 80, 82 or 91(5) of the prede
Ordinance;
(11) any particular with respect to a ¢
delivered for registration under section 80, &
or 91(5) of the predecessor Ordinance hay
a continuing effect under section 63(2),
65(2), 66(2) or 67(2) of Schedule 11.
(2)  The Court may make an order under subsection (1) on
terms and conditions that the Court thinks just and expedi

C

P

or equivalent provisions:

UK: Companies Act 2006, s 873;

Australia: Corporations Act 2001, s 274;
Singapore: Companies Act (Chapter 50), s 137.

Lt)2] Overview

e former Companies Ordinance (Cap 32), the Court’s power to rec_tify
d particulars was included in s 86 with extension of time for registration.
) 622, the rectification of registered particulars is given a separate section.

¢ circumstances in which the Court may make an order are the same as under s
cation to the Court is made by originating summons: RHC O 102 1 2(1).

03] Rectification of accompanying instrument

on 347(1)(a)(i) also provides that the Court may order rectification of an
ion or misstatement of any particular in any accompanying instrument
vered for registration. The accompanying instrument is the copy of the
ent (if any) creating or evidencing the charge that is required to be delivered
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() must be accompanied by the prescribed fee.

If a person contravenes subsection (1), the person commits
an offence and is liable to a fine at level 3 and, in the case of
', continuing offence, to a further fine of $ 300 for each day
 during which the offence continues.

to the Registrar for registration together with the statement of the parti
the charge: see ss 335, 336, 338, 339. Rectification of the charge ing
provided for in s 347 since a copy of the instrument is now Tegistered o
register of charges. This ensures that where there is any correction of the par:
of the charge on the register, there can also be correction of the charge ingty
to ensure that the details on the register are consistent.

Section 347(4) provides that the court may order rectification of the
instrument under s 347 only to the extent as permitted by common law ¢
equitable principles. Accordingly, the general law rules on rectifie
contractual documents apply. (On the scope of rectification under the ge;

see eg Agip SpA v Navigazione Alta Italia SpA [1984] 1 Lloyd’s Rep 35
347 does not create a new cause of action or provide a new ground for rectifi.
of the original instrument, but instead provides a procedure for correct
original document to the extent that it does not reflect the true agreemen
parties, or, in other words, a summary procedure for rectification of an ingty
creating or evidencing a charge. (Re Capital Sino Investments Ltd [20
HKI.RD 818; [2015] 1 HKC 563).

.01] History
section is derived ss 87(1) and 91(1) and (2) of the former Companies
nce (Cap 32)-

ivalent provisions:

UK: Companies Act 2006, s 871;

Australia: Corporations Act 2001, s 427;

Rectification under s 347 includes rectification of the original instrument (: Singapore: Companies Act (Chapter 50), s 221(1) and (2).
only the copy delivered for registration), and ordinarily the parties to the insts
must be joined as parties to the application for rectification. (Re Capital §j

Investments Ltd (above)).

' 92] Overview

section is similar to s 87 of the former Companies Ordinance (Cap 32), save
it does not cover a mortgagee entering into possession (which is now in a
ate section s 349). Tt provides that within 7 days of a receiver or manager
; ppointed a statement must be delivered to the Registrar and that on payment
required fee, notice will be entered in the register of charges. The statement
e in the specified form (NM5) and include the name, address and identity
aumber (in the absence of such a number, the number and issuing country of
passport held). The fee is $ 40: see Companies (Fees) Regulation (Cap 622K),
Part 1 Item 3(c).

Division 6
Notice to Registrar of Enforcement of Security

348. Notice of appointment of receiver or managev

(1)  If a person obtains an order for the appointment of a ree
or manager of the property of a company or the charg
property of a registered non-Hong Kong company, or appoi
such a receiver or manager under the potvers contained
instrument, the person must, within 7 days after the date
the order or of the appointment under those powers, delr
a statement of that fact to the Registrar for registration.

(2) A statement under subsection (1) must include—
(a) the name and address of the person appointed a§
receiver or manager; and

(b) the number of that person’s identity card, or if
person does not have an identity card, the numl

and issuing country of any passport held by that

or definition of manager, see s 333(1).

person fails to notify the Registrar of the appointment of a receiv_er or
er. he is liable to a level 3 fine (ie HKS$ 0 to HK$ 10,000) and for continued
to a daily fine of $ 300.

or transitional and saving provisions, see Overview to s 333.

Notice of mortgagee entering into possession of

perty

If a person enters into possession of the property of a |
company, or the charged property of a registered non-Hong
Kong company, as mortgagee, the person must, within 7 days

person. ‘ after the date of entering into possession, deliver a statement
(3) A statement under subsection (1)— of that fact to the Registrar for registration.
(a) must be in the specified form; and A statement under subsection (1) must include—
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(a) if the person is a natural person—
@) the person’s name and address; and
()  the number of the person’s identity cap
the person does not have an identity cap,
number and issuing country of any pag
held by the person; or ko
(b) if the person is a body corporate, its name
address of its registered or principal office,
(3) A statement under subsection (1)—
(a) must be in the specified form; and
(b) must be accompanied by the prescribed fee.
(4)  If a person contravenes subsection (1), the person éc)- .
an offence and is liable to a fine at level 3 and, in the ¢g
a continuing offence, to a further fine of $ 300 for eac}
during which the offence continues.

[349.01] History

This section is derived ss 87(2), (3), (6), (7) and 91(1) and (2) of the f
Companies Ordinance (Cap 32).

The subsections dealing with a mortgagee in possession were added to the sec'e
in the 1984 amendments following a recommendation of the Companies (a
Revision Committee’s Report on Company Law, 1973, para 4.1¢
recommendation followed a similar recommendation in the Report of ihe Jenl
Committee, 1962, para 306(k), (because, instead of appointing a receiv t, acl
might go into possession himself) which does not appear to have been pick
in other Common Law jurisdictions. There does not appear t0 bz any equi
provision in the UK, Australia or Singapore.

[349.02] Overview

The specified form for the statement is NM3. The fee for the notice is $ 4
Companies (Fees) Regulation (Cap 622K), Sch 4, Part 1, Item 3(c).

For contravention, a level 3 fine is HK$ 0 to HK$ 10,000.

350. Notice of cessation of appointment of receiver 0

manager or mortgagee going out of possession of property, €l

(1)  This section applies to—
(a) a person—
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() whose particulars are required to be included
in a statement delivered to the Registrar under
section 348(1); or

(ii) whose particulars were, before the
commencement date of section 348, required
to be included in a notice delivered to the
Registrar under section 87(1) of the
predecessor Ordinance; and

(b) a person—

) whose particulars are required to be included
in a statement delivered to the Registrar under
section 349(1); or

(ii) whose particulars were, before the
commencement date of section 349, required
to be included in a notice delivered to the
Registrar under section 87(2) of the
predecessor Ordinance.

If the person mentioned in subsection (1)(a) ceases to act as
receiver or manager, the person must, within 7 days after the
date of the cessation, deliver a statement of the cessation to
the Registrar for registration.

If the person mentioned in subsection (1)(b) goes out of
possession of the property or charged property, the person
must, within 7 days after going out of possession, deliver a
statement of that fact to the Registrar for registration.

If there is any change to the particulars of the person included
in the statement or notice, the person must, within 15 days
after the date of the change, deliver a statement of that change
to the Registrar for registration.

Subsection (4) does not apply if—

(a) in the case of a person mentioned in subsection

(1)(a)—

1 the person has ceased to act as receiver or
manager; and

(ii) the person has delivered a statement of the
cessation to the Registrar under subsection (2)
or has, before the commencement date of
section 348, given notice of the cessation
under section 87(4) of the predecessor
Ordinance; or

(b) in the case of a person mentioned in subsection

(1)(b)—
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[350.01] Butterworths Hong Kong Company [y 1 Ordinance (Cap 622) [350.02]
(1) the person has gone out of POSsession g ' ¥ and Registered Non-Hong Kong Company’s Records and
property or charged property; and Register of Charges

(i)  the person has delivered a statement o
fact to the Registrar under subsectig
has, before the commencement
section 349, given notice of that fae
section 87(4) of the predecessor Ordin

Obligation to keep copies of instruments creating

A company must keep at its registered office, or at a place

(6) A statement under subsection (2), (3) or (4) must b Bbrescribed by regulations made under section 657—
specified form.  (a) a copy of every instrument creating a charge required

(7)  If a person contravenes subsection (2), (3) or (4), the p to be registered by the company under this Part; and
commits an offence and is liable to a fine at leve] 3 4 (b) a copy of every instrument creating a charge required

to be registered by the company under Part III of the
predecessor Ordinance.
A registered non-Hong Kong company must keep at its
principal place of business in Hong Kong, or at a place
prescribed by regulations made under section 356—

the case of a continuing offence, to a further fine of £8
for each day during which the offence continues. P

[350.01] History

a copy of every instrument creating a charge required
to be registered by the company under this Part; and
a copy of every instrument creating a charge required
to be registered by the company under Part III of the
predecessor Ordinance.

a series of debentures is issued by a company or
registered non-Hong Kong company;

the debentures contain a charge required to be
registered by the company or registered non-Hong
Kong company under this Part or under Part III of
the predecessor Ordinance; and

This section is derived ss 87(4) and 91(1) and (2) of the former Com y;,‘; @)
Ordinance (Cap 32). 1
_ N (b)
For equivalent provisions:
1.  UK: Companies Act 2006, s 871(2);
2. Australia: Corporations Act 2001, s 427(4); Where—
3. Singapore: Companies Act (Chapter 50), s 221(2). (a)
; (b)
[350.02] Overview
The section applies where notice of appointment of receiver ¢t manager
mortgagee entering into possession of the property of a corapany or the
property of a non-Hong Kong company and where a simila1 nctice was given ui (c)

the former Companies Ordinance (Cap 32) prior to 3. Macci 2014 and the re
or manager has ceased to act or the mortgagee has gone out of possession. In
event the receiver, manager or mortgagee must deliver a statement of the cess:
or going out of possession. The statement must be in the specified form. (le,
for notice of mortgagee going out of possession and NM6 for notice of ce!
of appointment of receiver or manager). There is no fee. Note that subs (4) require!
that, if there is any change to the particulars of the person included in the staten

relation

or notice (presumably this refers to the statement or notice given under (a)
and 349), a statement of that change must be given to the Registrar in Form NMJ
For contravention, a level 3 fine is HK$ 0 to HK$ 10.000. )

For transitional and saving provisions see Overview to s 333.

Division 7

582

the terms of the debentures are the same,

the company or registered non-Hong Kong company is to be
regarded as having complied with subsection (1) or (2) in

to the debentures if it keeps a copy of one of the

debentures in accordance with that subsection.
A company or registered non-Hong Kong company—

must, within 15 days after a copy of an instrument
mentioned in subsection (1) or (2) is first kept at a
place, notify the Registrar of the place; and

must, within 15 days after there is a change in the
place where a copy of such an instrument is kept,
notify the Registrar of the change.

A notification under subsection (4)(a) or (b) must be in the
specified form.
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(6) Subsection (4)(a) does not require a company or regj
non-Hong Kong company to notify the Registrar of the o
at which a copy of an instrument is kept—
(a) if, in the case of a copy that came into eXistence ¢

or after the commencement date of this gec
has at all times been kept at the company’s re
office, or the registered non-Hong Kong comp
principal place of business in Hong Kong; or
(b) f—
(1) immediately before that commencement
the company or registered non-Hong K¢
company kept a copy of the instrumeng

the purposes of section 88 of the predec
Ordinance; and

(ii)  on and after that commencement date. ¢h
copy is kept for the purposes of subsect

(1) or (2) at the place at which it was
immediately before that commencement

(7) If subsection (1), (2) or (4) is contravened, the compan

registered non-Hong Kong company, and every respons;
person of the company or registered non-Hong Kong 1@)
company, commit an offence, and each is liable to a fine ‘

level 4 and, in the case of a continuing offence, to a futhe)
fine of § 700 for each day during which the offence contimues

[351.01] History

This section is derived ss 88(1) and 91 of the former Ceonpacies Ordinance (
32).

For equivalent provisions:
1. UK: Companies Act 2006, s 875;
2. Australia: Corporations Act 2001, s 271;
3. Singapore: Companies Act (Chapter 50), s 138.

[351.02] Overview

The section covers both local companies and registered non-Hong ]
companies. Under the former CO, s 88 applied to local companies and by s 91
provisions in Part III of the former CO Registration of Charges was appli
non-Hong Kong companies.

584

pany

ered at the Companies Register.

gt?ggmpany records generally) are the Company Records (In-spec:tion agd
' n of Copies) Regulation (Cap 6221). The place prescribed is a place in

. mIaventi
25,000.

 transitional and saving provisions, see Overview to s 333.

jes Ordinance (Cap 622) [351.02]

must keep a copy of every instrument creating a charge required to

ns made under ss 356 (in relation to company charges) and 657 (in

ong.

on, for ‘responsible person’, see s 3. A level 4 fine is HKS$ 0 to

Obligation of company to keep register of charges
A company must keep a register of charges—

(a) at the company’s registered office; or

ib) at a place prescribed by regulations made under
section 657.

A company—

(a) must enter in its register of charges—

(1) every charge specifically affecting property of
the company; and
(ii)  every floating charge on the whole or part of
the company’s property or undertaking; and
(b) must enter in its register of charges the fol-lc.)wir_lg
particulars in respect of every charge specified in
paragraph (a)(i) and (il)—
(1) the amount secured by the charge;
(i)  a description of the property charged:
(ili)  except in the case of securities to bearer, the
names of the persons entitled to the charge.
If a company contravenes subsection (1) or (2), the company,
and every responsible person of the company, commit an
offence, and each is liable to a fine at level 4 and, in the case
of a continuing offence, to a further fine of $ 700 for each
day during which the offence continues.
If an officer of the company knowingly and wilfully
authorizes or permits the omission of an entry required to be
made under subsection (2), the officer commits an offence
and is liable to a fine at level 5.
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[352.01] History |

s Ordinance (Cap 622) [353.02]

(a) must enter in its register of charges—

(i) every charge created by the company on
property in Hong Kong of the company; and

(ii)  every charge on property in Hong Kong that
is acquired by the company; and

This section is derived ss 89(1), (2), (4) and (5) of the former Companies O
(Cap 32).

dina

For equivalent provisions:

1.  UK: Companies Act 2006, s 891;

. . (b) must enter in its register of charges the followit}g
2 Austalia: Corporations Act 2001, s 271; particulars in respect of every charge specified in
3. Singapore: Companies Act (Chapter 50), s 138. paragraph (a)(1) and (ii)—
(1) the amount secured by the charge;

(ii)  adescription of the property charged;
(ili)  except in the case of securities to bearer, the
names of the persons entitled to the charge.

Subsection (2) does not apply to a charge on property if the
property was not in Hong Kong when the charge was created
by, or the property was acquired by, the registered non-Hong
Koag company.

If a registered non-Hong Kong company contravenes
subsection (1) or (2), the company, and every responsible
person of the company, commit an offence, and each is liable
to a fine at level 4 and, in the case of a continuing offence, to
a further fine of $ 700 for each day during which the offence
continues.

If an officer of the registered non-Hong Kong company
knowingly and wilfully authorizes or permits the omission of
an entry required to be made under subsection (2), the officer
commits an offence and is liable to a fine at level 5.

[352.02] Overview

A company must keep a register of charges. The charges in this context aTe Wi
than that referred to under the earlier Divisions of Part 8, which deal with speci
charges as defined in s 334. '

For the location of the register see subs (1)(a) and (b). The regulations made
s 657 are the Company Records (Inspection and Provision of Copies) Reg
(Cap 622I).

While it may be kept at the company’s registered office or at some other of
the company, in practice, the work is often entrusted to professional registrars
the register is kept at their offices. The Registrar of Companies must be infor
of its location and of any change in its location: see s 354. The specified f 1
Form NR2. ]

If a company fails to keep a register of charges, or to enter in the regis
required particulars, or is in breach of the provisions concerning its locat:
company and every responsible person (see s 3) is liable to a level 4 fiLe e,
0 to HK$ 25,000).

Furthermore, an officer of the company who knowingly and ‘willtully authorise
or permits the omission of any entry required by this sectioiis liable to a
fine (ie HK$ 0 to HK$ 50,000).

1] History

ection is derived ss 89(1), (2) and 91(1), (3) and (6) of the former Companies
inance (Cap 32).

For transitional and saving provisions, see Overview to's 333.

an equivalent provision see (UK) Companies Act 2006, s 1052 and (UK)
Jverseas Companies (Execution of Documents and Registration of Charges)
ulations 2009.

£

353. Obligation of registered non-Hong Kong company {0
keep register of charges

(1)  Aregistered non-Hong Kong company must keep a registé ,

of charges— 353.02] Overview
A hnion s ! .
@) %tthe lcompany s principal place of business in ered non-Hong Kong company must keep a register of charges generally
Ong; or ) 3 : _uSt specified charges). The regulations referred to in subs (1)(b) are the
(b) at a place prescribed by regulations made und npany Records (Inspection and Provision of Copies) Regulation (Cap 6221).

section 356. ace prescribed is a place in Hong Kong.

(2)  Aregistered non-Hong Kong company— e obligation to register does not apply to a charge on property if the property
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place at which it was kept immediately before
that commencement date.

If subsection (1) or (2) is contravened, the company or
registered non-Hong Kong company, and every responsible
person of the company or registered non-Hong Kong
company, commit an offence, and each is liable to a fine at
level 4 and, in the case of a continuing offence, to a further
fine of $ 700 for each day during which the offence continues.

was not in Hong Kong when the charge was created by, or the prope,
acquired by, the registered non-Hong Kong company: subs (3). i

On contravention, for ‘responsible person’ see s 3. A level 4 fine is HK$ ) ¢
25,000. If an officer of the registered non-Hong Kong company kﬂOWihgi'
wilfully authorises or permits the omission of an entry required to be made
subs (2), the officer omits an offence and is liable to a level 5 fine, je HK$
HK$ 50,000.

For transitional and saving provisions, see Overview to s 333,

354. Natification of place where register of charges is ker
(1) A company or registered non-Hong Kong company my;
notify the Registrar of the place at which the register o
charges is kept. The notice must be in the specified form an
delivered to the Registrar for registration within 15 days ¢
the register is first kept at that place.
(2) A company or registered non-Hong Kong company mug
notify the Registrar of any change (other than a chan
the address of the company’s registered office or regis
non-Hong Kong company’s principal place of business
Hong Kong) in the place at which the register of char
kept. The notice must be in the specified form and deli
to the Registrar for registration within 15 days after (N
change.
(3) Subsection (1) does not require a company or resi
non-Hong Kong company to notify the Registrar of the p
at which the register of charges is kept—
(a) if, in the case of a register that came into existe
on or after the commencement date of this secti

it has at all times been kept at—
(1) the company’s registered office; or
(ii)  the registered non-Hong Kong company:
principal place of business in Hong Kon,

54.01] History

section is derived ss 89(3) and (4) and 91(1) and (3)(a) of the former
anies Ordinance (Cap 32).

For an equivalent provision, see UK Companies Act 2006, s 377(3).

354,021 Overview
e pecified form for notification is NR2.
cation is not required in the circumstances mentioned in subs (3).

t' ontravention, for responsible person, see s 3. A level 4 fine is HK$ 0 to HK$

For transitional and saving provisions, see Overview to s 333.

Right to inspect

A member or creditor of a company is entitled, on request

made in the prescribed manner and without charge, to inspect,

in accordance with regulations made under section 657—

(a) the copies kept by the company under section 351(1);
and

(b) the register of charges kept by the company under
section 352(1).

A member or creditor of a registered non-Hong Kong

company is entitled, on request made in the prescribed manner

and without charge, to inspect, in accordance with regulations

made under section 356—

(a) the copies kept by the company under section 351(2);
and

(b) the register of charges kept by the company under
section 353(1).

(b) if—
(1) immediately before that commencement

the company or registered non-Hong Ki

company kept a register for the purposes!

section 89 of the predecessor Ordinance;

(i1) on and after that commencement date,
register is kept as a register of charges for

purposes of section 352(1) or 353(1) at the
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(3)  Any other person is entitled, on request made in the preg,
manner and on payment of a prescribed fee, to ingpea,
accordance with regulations made under section 356 op 5
(a) the copies kept by a company or registereq :

Hong Kong company under section 351(1)

(2)(a); and '
(b) the register of charges kept by a comp

registered non-Hong Kong company under seps:

352(1) or 353(1). '

(4)  In this section—

prescribed (3T%) means prescribed by regulations mar
under section 356 or 657.

~4
%]_Ti'!
'R

(a)

[355.01] History .

This section is derived ss 90(1) and 91(1) of the former Companies Ordinane
(Cap 32). R
For equivalent provisions:

1. UK: Companies Act 2006, s 877, 1136 and the Companies (Cor
Records) Regulations 2008;

2 Australia: Corporations Act 2001, s 271, 271(3) and (4);
Singapore: Companies Act (Chapter 50), s 138(3) and (3A).

(b)

(d)
[355.02] Overview

The right to inspect applies to copies of instruments kept by the company und
351(1) and (2) and to entries in the company’s register of charges kept un (a)
352(1) and (2).

A member or creditor is entitled to inspection, on request made in the prescribed
manner and without charge, in accordance with the regulations made under s 3
The regulations made under s 356 are the Company Records (Inspection ¢
Provision of Copies) Regulation (Cap 622I). The Regulation prescribes in rather
more detail than previously the procedure for inspection and requests and provi
of copies.

(b)

Any other person is entitled to inspection on request made in the prescribed ma
and on payment of the prescribed fee in accordance with regulations made un
5 356 or s 657. The regulations referred to are the Company Records (Insp
and Provision of Copies) Regulation (Cap 622I) as mentioned above. Althe
the Regulation has a Part on the provision of copies this only applies where
provision in the Ordinance includes a right to the provision of copies. Althot
some commentators have suggested that the availability of the right to inspect
instruments of charge required to be registered with the Companies Registry un

()

(d)
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may lead to
the Overvi
o context 0

[355.02]

inferred notice of the terms of the charge, (see comment on

ew to s 335) as the doctrine of constructive notice was developed
f public documents which were required to be filed in the
nies Registry, a public registry, it is doubtful whether the ability to inspect
ies of instruments creating charges registered in the Companies Registry

psequent lenders.

tional and saving provisions, see Overview to s 333.

Financial Secretary may make regulations for
ses of this Division
The Financial Secretary may make regulations—

prescribing a place at which—

(1) copies of instruments creating charges are to

be kept by a registered non-Hong Kong
company under section 351; or

(1i) a register of charges is to be kept by a

registered non-Hong Kong company under
section 353;
providing for the obligations of a registered
non-Hong Kong company to make the copies and the
register available for inspection under section 355;
prescribing the fees for the purposes of section
355(3); and
prescribing any other thing that is required or
permitted to be prescribed under this Division in
respect of those copies and that register.

Regulations made under subsection (1)(a) may—

prescribe a place other than the registered non-Hong
Kong company’s principal place of business in Hong
Kong;

prescribe a place—

(1) by reference to the place at which the
registered non-Hong Kong company keeps
any other records; or

(ii) in any other way;

provide that section 351 or 353 is not complied with
by keeping the copies, or the register of charges, at
a place prescribed in the regulations unless
conditions prescribed in the regulations are met; and
prescribe more than one place for the purpose
specified in subsection (1)(a)(1) or (ii).

591




[356.01]

Butterworths Hong Kong Compan Lamp

(3)  Regulations made under subsection (1)(b) may— Overview
(a) make provision as to the time, duration and o ity for the Financial Secretary to make regulations about
of inspection; g E ‘ Iicﬂilge?ﬂ%(t}lrelgogpaﬂy Records (Inspection and Provision of Copies)
(b) prescribe the manner in which a requeg i%ap 6221) has been made under this section.
inspection is to be made; and 8
(c) define what may be required of the reg
non-Hong Kong company as regards th, EARTS
extent and manner of extracting or prege
information for the purposes of inspection, ACCOUNTS AND AUDIT
ey Regulan(?ns mafie under subsection (1) may pProvide Division 1
(a) if a registered non-Hong Kon g company copp
any of the regulations, an offence is Ccommitted by Preliminary
(i) the company; and "
(i)  every responmb.le person of the company: Interpretation
(b) a person who commits an offence mentiog T+ his Part
paragraph (a) is liable to a fine not exceedin, B . = a8 A
3 and, in the case of a continuing offence, to a‘g annual consolidated financial statements (7 Fia jff %ﬂ iﬁ'
fine not exceeding $ 1,000 for each day during %) means the copsohdated statements required to be
the offence continues; prepared under section 379(2);
(c) the Court may, in prescribed circumstances— annual financial statements (A A ##%) means the.
(i) by order compel an immediate inspec statements required to be prepared under section 3.7’9(1),
the copies and the register of charges; ¢ auditor’s report (% 2 ¢ $3.4) means the report required to
(i)  make any order as to the time, duration o, be prepared under section 405;
. manner of inspection; and directors’ report (£ £ 34) means— .
(d) if the copies, or the register of charges, arc kept 4 (a) the report required to be prepared under section
the office of a person other than the registe 388(1); or
non-Hong Kong company concernzd, an of <l i d
] ' =d, an o o ted report required to be prepared under
mentioned in paragraph (c) may h¢ ade against th: ®) S:Zggisg gg&? i ! ’
other person and that other parson’s officers and ’ i ial
other employees. financial statements (%% #.%) means_alIl nuil matnma
- - - - I i S;
(5)  Nothing in any provision of this Ordinance or in th o o il gomsolilated fineneia! st

regulations made under this section is to be constrt
preventing a registered non-Hong Kong company—

(a) from providing more extensive facilities than an
required by the regulations; or
(b) if a fee may be charged, from charging a lesser fe

than that prescribed or none at all.

In this Part, a reference to the reporting dom_lments for a
financial year is a reference to all of the following—

(a)

[356.02]

Ordinance (Cap 622)

Regulation ( {#.%]) ) means the regulations made under

sections 451 and 452;

summary financial report (3 # ¥ &3 %) means a

financial report prepared under section 439.

the financial statements for the financial year;

(b) the directors’ report for the financial year;
(c) the auditor’s report on those financial statements.
For the purposes of this Part, a body corporate is a wholly

[356.01] History

This section is new.
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Ordinance (Cap 622) [357.02]

7 accounting records for a financial year beginning on or after
the commencement date of that section—

owned subsidiary of another body corporate if it hag -
following as members— Only

(a) that other body corporate; Y (@) section 373;

(b) a wholly owned subsidiary of that other h. ') section 374;
corporate; 1 © section 376;

(c) a nominee of that other body corporate or gy ) section 377.
wholly owned subsidiary. (

Each of the following sections applies in relation to financial
statements for a financial year beginning on or after the
commencement date of that section—

[357.01] History

b (a)

This section is a new provision. Save for ‘summary financial report’, the y (b)

. defined were not provided for under s 2 of the former Companies Ordinap, (c)
32). '

(d)

[357.02] Overview (e

2\

-

The definition of ‘summary financial report’ differs from that in s 2 of the for
Companies Ordinance. The previous provision covered reports for listed co
which complied with s 141CF(1). The new provision provides for that wi
specifically prepared for the purpose of s 439. Section 439 provides
directors may prepare a financial report in summary form. The section
all types of companies.

Subsection (3) in relation to a body corporate being a wholly owned sub
another body corporate is derived from s 124(3) of the former Comp; (a)
Ordinance (Cap 32). (b)

The Regulation means the regulations made under ss 451 and 452.

358. Application in relation to financia! yesr beginning o (a)
or after commencement date of relevant pravision ete (b)
(1)  Eachof t[}e fp]lowing sections applies in relation to a ©
year beginning on or after the commencement date
section— (d)
(a) section 359; (e)
(b) section 379;
(c) section 388;
(d) section 389;
() section 429; (&)
(f) section 430; (b)
(g) section 439. ©

(2)  Each of the following sections applies in relation i@

594

section 380;
section 381;
section 382;
section 383;
section 436;
section 449.

Section 387 applies in relation to a statement of financial
position for a financial year beginning on or after the
commencement date of that section.
 Each of the following sections applies in relation to a
directors’ report for a financial year beginning on or after the
commencement date of that section—

section 390;
section 391.

Each of the following sections applies in relation to an
appointment of an auditor for a financial year beginning on
or after the commencement date of that section—

section 394;
section 395;
section 396;
section 398;
section 399.

Each of the following sections applies in relation to a person
appointed as auditor for a financial year beginning on or after
the commencement date of that section—

section 402;
section 403;
section 404.

Section 411 applies in relation to a general meeting of which
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685.02
[685.02] Butterworths Hong Kong
[685.02] Overview

1 Ordinance (Cap 622) [686.02]
, a-ma]gamating company who would be unfairly prejudiced by
 the amalgamation proposal.

On making an application for the purposes of subsection (1),
the applicant must deliver to the Registrar for registration a
notice of the application in the specified form.

: . . Registrar receives a notice under subsection (4), he or
or v Singapore Airlines Ltd [2016] SGHC 212, I, 5 ok Hola I;;h ;ustgwithhold registration of the documents mentioned
' chanses 8 fn section 684(1) unless the Court otherwise directs or the
app]jcation is dismissed by the Court or is withdrawn.

If an order is made under this section, every company in
relation to which the order is made must deliver an office
copy of the order to the Registrar for registration within 7 days
after the order is made.

If » company contravenes subsection (6), the company, and
ry responsible person of the company, commit an offence,

Coman Law i

The effective date of
o amalgamation i :
amalgamation issued under s 685(3): sfb;h(i)dzzge) Specified in the ¢

t(ﬁn the date of amalgamation, each amal
he new amalgamated company will tak
liabilities of the ama] gamating

gamating company
V wil] :
o e on all benefitg and Willcizse
liab . panies: sub ;
pany will not be struck from the register, cf ;irgzgz. - -
: pore JX H,

Eg}glgamated company, which may result in ; over the assets
ers. For this reason, the security holders

by or agai b
nst ; /
the new ¢q %

whereas convictiong ord :
: f ers, judgment X i
amalgamating co ] Judgments, rulings and agre. : . :
(). & companies may be enforced by or agamft tgments concerning g ~ nd each is liable to a fine at level 3 and, in the case of a
€ NEW compan continuing offence, to a further fine of $300 for each day

during which the offence continues.

686. Court ma
certain cases

(1) If the Court is satisfied that eivi

in i
Y Intervene in amalgamation Proposal ‘
sal 01] History

is a new section. It is derived from s 226 of the New Zealand Companies
et 1993 and the Singapore Companies Act (Chapter 50), s 215H.

Ny or a pers N
Person to 8 m ¢ There are no equivalent provisions in the UK or Australia.

686.02] Overview

the date on which the amalga
is section gives the Court jurisdiction to make orders in relation to the

: mati L9 -
any order it thinks fit iy relain ok SHCCVe,

relation te the amalgama

proposal.
(2) Without limiti gamation proposal where it is satisfied that an amalgamation proposal may
orden ting subsection (1), the Court may make ¢ unfairly prejudicial to a member or creditor of an amalgamating company or a
(a) di e n to whom the amalgamating company is under an obligation.
irectin
g that effect must not be given to t pplication to the Court may be made by the creditor, member or person to
i om the company is under an obligation and must be made before the date on

amalgamation proposal;

(b) modifying the amalgamation proposal in the m h the amalgamation becomes effective: subs (1). The application is made by

'_,-nating summons: RHC Ord 102, r 2(1), (2). On making an application to the

specified in the
order; b S : :
» OF ie issue of the originating summons, the applicant must deliver to the
strar for registration notice of the application to the Court in the specified

(c) directi :
i:Orlfzecnng_I:he amalgamating company or its direct

consider the amalgamation proposal or any m: subs (4). The specified form is Form NAMAG6 ‘Notice of Application to

(3) i O_f t.hat proposal. Ayl ourt to Intervene in Amalgamation Proposal’. Upon receiving the said notice,

Without Ilmlting subsection (1. th 3 e Registrar must withhold registration of documents submitted under s 681(4),

order directing the ama] ), the Court may also make lless otherwise directed by the Court or unless the application is dismissed or

gamated company, or any other thdrawn: subs (5). The Court may make any order it deems fit including, not

to the proceed;
p dlngs, to purchase shares of a member of ving effect to the amalgamation, varying the proposal, directing that parties
Teconsider the proposal or part thereof: subs (2). It may also order the buy-out of
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[687.01] Butterworths Hong Kong Compan Law

the shares of the unfairly prejudiced party in the am i
é?;;: An office copy of any order made bj the Court ilfgfgglsgscorpp
ivered by the company concerned to the Registrar within 7 d o
the c?rder: subs (6). On contravention, for ‘responsible person’ e
fine is a maximum fine of HK$10,000 (Sch 8, Criminal Procedurzegrm :
inance (

221)) together with a daily fine of HK
ol y $300 for each day the offence contin,

Division 4

Compulsory Acquisition after Takeover Offer .1

Subdivision 1
Preliminary

687. Interpretation
In this Division—

nominee (X% A), in relation to a company that is a
member of a group of companies, includes a nomines |

_anies Ordinance (Cap 622)

[688.02]

In this Division, a reference to 90% in number of the shares
of any class is—

(a) in the case of securities mentioned in subsection (1),
a reference to 90% of the number of those securities;
and

(b) in the case of debentures mentioned in subsection

(1), a reference to 90% of the total amount payable
on those debentures.

1688.01] History

- beection (1) is derived from s 168(2) of the former Companies Ordinance (Cap
. Subsection (2) is derived from the Ninth Schedule of the former CO (Cap

21 (Dverview

“1

« srction applies the provisions of Division 4 to convertibles securities and

LuoeTIures.

behalf of another company that is a member of the o

[687.01] History

This is a new section. It is derived
Ordinance (Cap 32) rived from 5 168(3)(a) of the formerCHEN

There is no equivalent provision elsewhere.

[687.02] Overview

The section restates the provision from which it is derived

gﬁg.e nture?pphcatlon of Division to convertible securities and

(1) This Division applies in relation to debentures of a comj
that are convertible into shares in the company, or to securit
of a company that are convertible into, or entitle the hol
to subscribe for, shares in the company, as if those deben
or securities were shares of a separate class of the comp |

A reference to a holder of shares, and to shares being allo
is to be read accordingly.

1130

Takeover offer

For the purposes of this Division, an offer to acquire shares

in a company is a takeover offer if—

(a) it is an offer to acquire all the shares, or all the shares
of any class, in the company, except those that, at
the date of the offer, are held by the offeror; and

(b) the terms of the offer are the same—

(1) where the offer does not relate to shares of
different classes, in relation to all the shares
to which the offer relates; or

(i)  where the offer relates to shares of different
classes, in relation to all the shares of each
class to which the offer relates.

In subsection (1)—

shares (F&47) means shares that have been allotted on the

date of the offer.

In subsection (1)(a), a reference to shares that are held by an

offeror—

(a) includes shares that the offeror has contracted,
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[688.02] Butterworths Hong Kong Company L a 4.

s Ordinance (Cap 622) [689.03]

(4)

®)

pan!
other form that is of substantially equivalent value;
and
(d) but for the difference in the form of consideration,
the terms of the offer would be the same in relation
to all the shares concerned.
Despite subsection (1), a takeover offer may include, among
the shares to which it relates, shares that will be allotted after
the date of the offer but before a date specified in the offer.

unf:opditionally or subject to conditiong ;l
satisfied, to acquire; but .
(b) excludes shares that are the subject of a contry

1) entered into by the offeror with a hOId
shares in the company in order to se_curfI
the holder will accept the offer w

made; and

(ii)  entered into for no consideration and by deg
for consideration of negligible value, o
consideration consisting of a promise,B
offeror to make the offer.

For the purposes of subsection (1)(b), even though, in re]
to all the shares, or all the shares of a class of shares, to wh i section is derived from s 168 and the Ninth Schedule of the former Companies
,tow

an o'ffer 1_‘elates, there is a difference in the valu dinance (Cap 32).
Ic::g)nmdleratlon offgred fpr the shares allotted earlier as g0 A For equivalent provisions:
T 0 of consideration offered for those allotted later, " | Ui Companies Act 2006, ss 974 to 976;
erms of the offer are to be regarded as the same in relat L X p . :
to all the shares concerned if— ' Australia: Corporations Act 2001, s 414;
(@) shares carry an entitlement to a particular dividend
that other shares of the same class, by reason
being allotted at a different time, do not carry: 6{_

hen jt j

[689.01] History

Singapore: Companies Act (Cap 50), s 215.

[689.02] Overview

(b) the difference in value of consideration merely - %
reflects that difference in entitlement to divi Q is section clarifies the definition of ‘takeover offer” and provides a definition
and ' Q ‘shares held by an offeror’, which was not previously dealt with in the former
. ) ( ies Ordinance (Cap 32).
(c) but for the difference in the value of consideza empanics rdinance (Cap 32)

Subsection (1) sets out the definition of a takeover offer. It must be an offer to
acquire all the shares (or shares of any class) in the company except those that, at
the date of the offer, are held by the offeror. In relation to all the shares to which
‘the offer relates (or all the shares of the class to which the offer relates), the terms
of the offer must be the same. For the meaning of ‘shares to which the offer relates’,

see subs (6) and s 691.

Under subsection (3), ‘shares that are held by an offeror’ include shares that the
offeror has contracted, unconditionally or conditionally to acquire, but exclude
‘shares that are subject to a contract which is intended to secure that the holder of
the shares will accept the offer when it is made and entered into for no
‘consideration and by deed, for consideration of negligible value, or for
consideration consisting of a promise by the offeror to make the offer.

the terms of the offer would be the same in rela

to all the shares concerned.
For the purposes of subsection (1)(b), even though, in relation
to all the shares, or all the shares of a class /¢ :.hgrés tow
an o_ffer relates, there is a difference in the, form of
consideration offered, the terms of the offer are to be reg&tdéﬁ
as the same in relation to all the shares concerned if—

(a) the law of a place outside Hong Kong precludes an
offer of consideration in the form specified in the
terms .of the offer, or precludes it except after
compliance by the offeror with conditions with
which the offeror is unable to comply or that the
offeror regards as unduly onerous;

(b) consideration in another form is offered to a person:
to whom an offer of consideration in the speci
form is so precluded;

(c) the person is able to receive consideration in that B

[689.03] Tranmsitional and saving arrangements

?Tote that pursuant to s 123 of Sch 11 to this Ordinance, where an acquisition offer
1s made before the commencement of this Division, s 168(1) to (3) and the Ninth
IS‘eheduls: of the former Companies Ordinance (Cap 32), will apply.
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[690.01]

Butterworths Hong Kong Company Law Efanl

anies Ordinance (Cap 622) [690.02]

690. ’ icati =
being takelzgélrcoofrfgnumcanon etc does not prevent offer gy Shares to which takeover offer relates
1 E . , For the purposes of this Division, if, after a takeover offer is
) tovznhg(é];%ho?zgaﬁrzz:t(t)hzctq;éz Srfllgtresr;s Not communjegye made but before the end of the offer period, the offeror
being a takeover offer for the pu osg s vaetr];tj the_ Offf_er acquires, or f:ontracts unconditionally to acquire, any of the
) - rfp s PIVISIQH 6 shares to which the offer relates but does not do so by virtue
e g address for the holder is reg of acceptances pf the offer, those share_s are not (o be regarded
ompany's register of members; a5 shares to which the offer relates. This subsection has effect
(b) the offer was not communicated to the holder j subject to subsection (2).
ggs; IIl(chnng- ;ﬁgtravme the law of a place oy @) For the purposes of this Division, those shares are to be
) ’ 3 I-egarded as shares to which the takeover offer relates, and
() filther— the offeror is to be regarded as having acquired or contracted
(1) the offer is published in the Gazette; or to acquire them by virtue of acceptances of that offer, if—
(i)  the offer can be inspected, or a c:apy of i (a) the value of the consideration for which the shares
obtan.led, at a place in Hong Kong 01;. on are acquired, or contracted to be acquired, at the time
website, and a notice is published in . of the acquisition or contract, does not exceed the
Gazette specifying the address of that p value of the consideration specified in the terms of
_ or website. T that offer; or
2) _It is not to be inferred from subsection (1) that an offer (b) those terms are subsequently revised so that when
1s not communicated to a holder of shares cannét the revision is announced, the value of the
takeo_v&_er offer for the purposes of this Division unless t consideration for which the shares are acquired, or
cond1t1_0ns specified in paragraphs (a), and (c) .o-f'. ﬂlaﬁ R contracted to be acquired, at the time of the
subsection are satisfied. . \QO acquisition or contract, no longer exceeds the value
(3)  Even though it is impossible or more difficult for a St @ of the consideration specified in those terms.
by reason of the law of a place outside Hong Kong &)P%- ol (3)  For the purposes of this Division, shares that an associate of
an.offer to acquire shares, that does not prevent the ’oﬁ‘nl v m' ‘ the offeror, or a nominee on the offeror’s behalf, holds, or
being a takeover offer for the purposes of this Divisi\;;n i has cc_)ntracted, upconditionally or subject to conditions being
(4) It is not to be inferred from subsection (3) thac an offer that satisfied, to acquire, whether at the date of the takeover offer
is impossible, or more difficult, for certain i;erscns to Elﬁceﬁ g subsequently, are mit s e agandeit as shates o which th:_at
cannot be a takeover offer for the purpose: XF this i Pt offer relates, even it that.offer extends to those shares. This
unless the reason for the impossibility or di;:ﬁculty is t]: Slﬁ subsection has effect subject to subsection (4)
mentioned in that subsection. cone (4)  For the purposes of this Division, where, after a takeover offer
is made but before the end of the offer period, an associate
of the offeror, or a nominee on the offeror’s behalf, acquires,
[690.01] History or contracts unconditionally to acquire, any of the shares to
which the offer relates, the shares are to be regarded as shares
This is a new section. It is derived from s 978 of the UK Companies Act 2006 to which the offer relates if—
‘ (a) the value of the consideration for which the shares
[690.02] Overview are acquired, or contracted to be acquired, at the time
Notwithstanding that an offer . of the acquisition or contract, does not exceed the
11 besconsile sl takeov'\; g}f Iiéitigczﬁlmum({a.tad to a holder of shares, it may value of the consideration specified in the terms of
are fulfilled. e conditions set out in subs (1)(a) to (¢) the offer; or
(b) those terms are subsequently revised so that when

1134
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[691.01] Butterworths Hong Kong Company Law Ha

anies Ordinance (Cap 622) [692.02]

the revision is announced, the value

consideration for which the shares are acq ‘Q
cont.ra}c_ted to be acquired, at the time of
acquisition or contract, no longer exceeds the v
of the consideration specified in those term

01] History

i is a new section added by this Ordinance. It is derived from s 974(7) of the
17K Companies Act 2006.

8. 1692.02] Qverview

the former Companies Ordinance (Cap 32), there was no provision on
.4 offers to provide for unexpected changes of circumstances after the making
an offer. As a result, an offeror who wished to revise his offer had to make a
rakeover offer and address the acceptances received under the old offer.
tion 692 allows a revision of the terms of the offer without the need for a fresh
.r if the terms of the original offer make provision for their revision and treat
sting acceptances as acceptances on the revised terms.

[691.01] History

This is a new section. It is derived from ss 977 and ;
T 8 and 979 of the UK Companjeg "

[691.02] Overview

This section sets out the definition of ‘shares to which the offer relates’, y

was not previously considered under the former CO (Cap 32 o
include the following: (Cap 32). Suct SR

Subdivision 2

. & »
1. Shares which the offeror acquires or contracted to acquire other thag Squeeze-out

virtue of acceptances of the offer during the offer period unless th

. e - - il
acquisition consideration exceeds the consideration specified in the

Offeror may give notice to buy out minority
of the offer: subs (2); and

narcholders
If, in the case of a takeover offer that does not relate to shares
of different classes, the offeror has, by virtue of acceptances
of the offer, acquired, or contracted unconditionally to
acquire, at least 90% in number of the shares to which the
offer relates, the offeror may give notice to the holder of any
other shares to which the offer relates that the offeror desires
to acquire those shares.

If, in the case of a takeover offer that relates to shares of
different classes, the offeror has, by virtue of acceptances of
the offer, acquired, or contracted unconditionally to acquire,
at least 90% in number of the shares of any class to which
the offer relates, the offeror may give notice to the holder of
any other shares of that class to which the offer relates that
the offeror desires to acquire those shares.

If, in the case of a takeover offer that does not relate to shares
of different classes, the offeror has, by virtue of acceptances
of the offer, acquired, or contracted unconditionally to
acquire, less than 90% in number of the shares to which the
offer relates, the offeror may apply to the Court for an order

erms

Spares which the offeror acquires or contracted to acquire other than |
virtue of acceptances of the offer during the offer period unless

acquisition consideration exceeds the consideration ified it
specified in the
of the offer: subs (2); and 1 el

Shares that are allotted after the date of the offer but before a date specifien i the
offer can also be shares to which the offer relates: s 689(6). -

For ‘associate’, see s 667. For ‘nominee’, see s 687.

692, Revised offer not to be regarded as fresh offer

For the.purposes of this Division, a revision of the terms of an of
to acquire shares is not to be regarded as the making of a fresh

if—
(a) the terms of the offer make provision for—
@) their revision; and
(i1) acceptances on the previous terms to
treated as acceptances on the revised terms;

and .. : ;
(b) oh C ) . authorizing the offeror to give notice to the holder of any other
€ F?VISIOD is made in accordance with th shares to which the offer relates that the offeror desires to
Provision. acquire those shares.

If, in the case of a takeover offer that relates to shares of
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[693.01] Butterworths Hong Kong Company Law H

different classes, the offeror has, by virtue of acceptange 3
the offer, acquired, or contracted unconditionally tg g
less than 90% in number of the shares of any class tq i,
the offer relates, the offeror may apply to the Coun?
order authorizing the offeror to give notice to the holdg :
any other shares of that class to which the offer relate g
the offeror desires to acquire those shares.
(5)  The Court may, on application under subsection (3) or
make the order if it is satisfied that— 3

(a) after reasonable enquiry, the offeror has beep un
to trace one or more of the persons holding sh
to which the takeover offer relates; ]

(b) had the person, or all those persons, accepted
takeover offer, the offeror would have, by virtue
acceptances of that offer, acquired, or contracte
unconditionally to acquire, at least 90% in nump
of the shares, or the shares of any class, to m‘-
that offer relates: and §

() the consideration offered is fair and reasonable.

(6) '_l“h_e Court must not make the order unless it is satisfied that
it is just and equitable to do so having regard to all the
circumstances and, in particular, to the number of holder:

shares who have been traced but who have not accepted the . *
takeover offer. P ﬂm'b

“one

rem

it conside
umber of shareholders who have been traced but have not accepted the offer.

nanies Ordinance (Cap 622) [693.02]

aining shares. This and the following sections in Subdivision 2 facilitate a
or. Where nine-tenths have accepted the takeover offer, the dissentient
ority may be forced to sell to the offeror.

.re the offeror has acquired more than the 90% threshold of the shares to which
offer relates, it may give notice to the remaining shareholders that the offeror

jres to acqu

ire their shares: subss (1), (2). For requirements of the notice, see s

: der the former Companies Ordinance (Cap 32), there was no procedure for an
ereror to apply for a court order authorising the giving of squeeze out notices for
ose takeover offers which failed to achieve the relevant threshold for giving of
sch notices, because of untraceable shareholders related to the offer. Subsections
@)t (7 ;
» trace the relevant shareholders after reasonable enquiry. The consideration
d must be fair and reasonable and the Court may not make an order unless

provide for the mechanism which will apply if the offeror has been unable

rs that it is just and equitable to do so having regard, in particular, to the

“rhe Court will only make such order where the offeror had been unable to locate
o mere shareholders to which the offer relates and had such shareholders
e septed the takeover offer, the offeror would have acquired at least the 90%

ar
i =-hold of the shares: subs (3).

"Fax claim form and witness statement in support (which can be adapted) see (UK)
0$ 8(6) Atkin's Court Forms, 2" edn (2010 Issue), pp 861-866.

For the meaning of ‘shares to which the offer relates’, see s 691.

(7)  If the Court makes an order authorizing the offeror fo give

notice to the holder of any shares, the offeror may give dotice 594-

to that holder. 1)

[693.01] History

This section is derived from the Ninth Schedule, Part 1, paras 1 and 2 of the former
Companies Ordinance (Cap 32). A

For equivalent provisions:
1. UK: UK Companies Act 2006, s 979;
2, Australia: Corporation Act 2001, s 414;
3. Singapore: Companies Act (Chapter 50), s 215.

[693.02] Overview

This sectior_l provides a mechanism for an offeror in a takeover offer to give notice :
to the remaining shareholders to which the offer relates of its intention to purchase

1138

Notice to minority shareholders
A notice to a holder of shares under section 693—
(a) must be given in the specified form; and
(b) must be given to the holder before whichever is the
earlier of the following—

(i) the end of the period of 3 months beginning
on the day after the end of the offer period
of the takeover offer;

(ii) the end of the period of 6 months beginning
on the date of the takeover offer.

The notice must be given to the holder of shares—

(a) by delivering it personally to that holder in Hong
Kong;

(b) by sending it by registered post to that holder to—

(1) an address of that holder in Hong Kong
registered in the books of the company; or
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[694.01
] Butterworths Hong Kong Company Lap 1

(ii) if there is no such address, an addrece :.
Kong supplied by that holder to t}f:S ]
. for the giving of notice to that holdc
(c) in tl_le manner directed by the Regj o
application made under subsection (3-;gIStrar
(3)  An offeror may apply to the Re ;

the manner in which the notic
shares if—

gistrar for directions re
€ 18 to be given tg 3 h :

(a) the.m is no address of the holder in
registered in the books of the compan

(b) the holder has not o
address in Hong Kon
holder.

4 If thf: takeover offer gives the holder of sh
consideration, the notice—

(a) must give particulars of the choices:
(b) must state that the holder may, within 2 months affer

Hong g
o ; and
supplied to the company .
g for the giving of notilge :

ares a Choiggf'

(c) must state which consideration specified in the o -
) It will apply if the holder does not indicate a cho
{ e takeover_ offer provides that the holder of shares ;5
:gieew? shares in or debentures of the offeror. with an& ;
cerve some other consideration to b 3 ) 2
; 1 ¢ provided b -
Fealn‘;i lnfsaalad, the offeror may indicate in the noﬂce'ﬂ?at e
5 of the takeover offer include the optior: .
e offeror does not indicate i E AN
_ e in the notice tiiat th < of
iﬂ};e t;akeov_er offer include the option, the offleror fntzgﬁﬂ"
c %Hotl_ce a corresponding option to receive some other
o F0n31 eration to be provided by the offeror [her
reorartgedpurpos?s of subsection (5), consideration is to be
regarded as being provided by a third party if it is made
€ ofieror on terms that it is to
offeror as consideration for the takeover offerbe used by the

[694.01] History

Thi ion i : ;
18 section 1s derived from the Ninth Schedule, Part 1 of the former Companies

Ordinance (Cap 32): and i
O p 32); and the UK Companies Act 2006, ss 980(1), (2) and 981(3);

1140

igs Ordinance (Cap 622)

) U y ou
he specifie

e notice TSt
zdlr'ectgd by the Registrar if directions are sought: subss (2) and (3).

[694.02]

quivalent provisions:
Australia: Corporation Act 2001, s 414;

Singapore: Companies Act (Chapter 50), s 215.

04,02] Qverview

ction provides the procedure and requirements for the offeror to give notice

¢ minority shareholders in a takeover offer.
d form for the notice is Form NREL.

be given by personal delivery or registered post or in the manner

For the contents of notice see subss (4) to (7).

Offeror’s right to buy out minority shareholders
This section applies if a notice is given under section 693 to
the holder of any shares.
Unless the Court makes an order under subsection (3), the
offeror is entitled and bound to acquire the shares on the terms
of the takeover offer.
The Court may, on application by the holder made within 2
months after the date on which the notice was given, order
that—

(a) the offeror is not entitled and bound to acquire the
shares; or
() the offeror is entitled and bound to acquire the shares

on the terms specified in the order.

For the purposes of subsection (2)—

(a) if the takeover offer falls within section 694(4), the
terms of the takeover offer are to be regarded as
including the particulars and statements included in
the notice for the purposes of that section;

(b) if the takeover offer falls within section 694(5), the
terms of the takeover offer are to be regarded as not
including the option unless the offeror indicates
otherwise in the notice; and

(c) if, within 2 months after the date of the notice, the
holder of the shares, by a letter sent to the offeror at
an address specified in the notice, exercises the
corresponding option offered under section 694(6),
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[697.01] Butterworths Hong Kong Company Law Har nies Ordinance (Cap 622) ' [.

MEIEES KB . (b) the company has made reasonable ?nqgmes at
reasonable intervals to find that person; an

This section is derived from the Ninth Schedule, Part 1 para 7 of the fopm. " diines s el ion s

Companies Ordinance (Cap 32); and the UK Companies Act 2006, s 931( 3 (c) 12 years have elapse

received, or the company is wound up. o
The company, or if the company is wound up, the liguidator,

i i i ) must sell—
g?fst Company must hold consideration paid by offergy (@ any consideration other than cash; and -
t has accrued from the
(D) On receiving any consideration under section 696(3)(]3_); (b) any l:.»eneﬁF other than cash that ha
respect of any shares, the company must hold consideration.

The company, or if the company is wound up, the liquidator,

consideration on trust for the person who, before the offall .
” must pay into court a sum representing—

acquired the shares, was entitled to them.

' i : i i it is cash;

(2)  If the consideration consists of any money, the company y (a) the consideration so far as it dl subsection (2); and
deposit the money into a separate interest-bearing b. (b) the proceeds of any sale under G o t froms
account. (©) any interest, dividend or _Dther benefit tha

(3)  The company must not pay out or deliver the consideratian | ﬂCCfueC.l from the consideration. bt madle anifer
to any person claiming to be entitled to it unless the person (4)  The trust terminates on the payment being
produces to the company— 1 subsection (3). .

. . 4 i id out of the
(a) the share certificate or other evidence of title to \'s)  The expenses of the following may be pa
shares; or ] consideration held on trust— . on (b
(b) an indemnity to the company’s satisfaction. (a) the enquiries mentu_)ned 1 su'.osectlcn.n ' ’
(b) the sale mentioned in subsection (2); '
(c) the proceedings relating to the payment into court

[698.01] History mentioned in subsection (3).

e

This section is derived from the Ninth Schedule, Part 1 para 8 of tke ormer ‘
Companies Ordinance (Cap 32); and the UK Companies Act 2006, s 95.(9) and |
982(2), (3). [699.01] History

This is a new section. It is derived from the UK Companies Act 2006, s 982(4),

[698.02] Overview L (5), (7) and (9).
The consideration paid by the offeror to the company for the buy out shares under ‘

§ 696 is held on trust for the company for the dissenting shareholders: subs (1).
Where this consists of money, it must be held in a separate, interest bearing
account: subs (2). A dissenting shareholder wishing to collect his consideration
for the buy out shares must first produce to the company, the share certificate or
other evidence showing title to the shares or alternatively an indemnity to the
company’s satisfaction: subs (3).

[699.02] Overview

T i i ituati he persons entitled to receive
The section deals with a situation where t

consideration held on trust for the holders of the buy out shares can_n(()it bfe %gca;grds,
after reasonable and regular enquiries by the company, aftc?r a perl?1 o- Subz &
since payment of the consideration or where the company 1s wound up: :

In such a situation, the non-cash consideration and any benefit must bq dSOldtigi
the company or its liquidators and the proceeds of salle and cash f:oins;lmniz;zwd_
and any accrued benefit being paid into Court, upon which theftrﬂlist 1;:; nzideraﬁon.
subs (4). Expenses identified in subs (5) may be settled out of the ¢ :

699. Provisions supplementary to section 698
(1)  This section applies if— I
(a) the person entitled to the consideration held on trust

under section 698(1) cannot be found: )

Subdivision 3
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[699.02]

Butterworths Hong Kong Company Law Ha

700.
shareholders

(D

2)

3)

)

‘Sell-out’

Offeror may be required to buy out minorjt,

If, in the case of a takeover offer th
1D at does not relate to
of different classes— ol

(a) the offeror has, by virtue of acceptances of the o
acquired, or contracted unconditionally to acqy
some but not all of the shares to which theq-'ﬁz
relates; and "3

(b) at any t.ime before the end of the offer period, the
shares in the company controlled by the 0.“
represent at least 90% in number of the shares in
company,

the holder of any shares to which the offer

relates who hag
not accepted the offer before the end of that period mayob

letter addressed to the offeror, require the offeror to ac, i

those shares. ' TS

If, in the case of a takeover off:
2 er that relates to
different classes— shares of

(a) the o_fferor has, by virtue of acceptances of the offer.
acqulrgd, or contracted unconditionally to acqmre:
some but not all of the shares of any class to which
the offer relates; and g O

(b) at any t_ime before the end of the offer period. the
shares in the company controlled by the oteror
represent at least 90% in number of the shares of that
class, .

the holder of any shares of that class to which the offer relates

who has not accepted the offer before the end of that peﬁﬂi‘i

may, b§.f a letter addressed to the offeror, require the offeror
to acquire those shares. ol

Rights given to the holder of any shares by this section (o
require an offeror to acquire the shares are only exercisable
Wlthm_ 3 months after whichever is the later of the
following— i
(a) the end of the offer period;

(b) the date of the notice given to the holder under

section 701. |
If thia take_over offer gives the holder of shares a choice of
f:onmderatlon, that holder may indicate the holder’s choice
in the letter requiring the offeror to acquire the shares.

1146

companies Ordinance (Cap 622)
In this section, a reference to shares controlled by an offeror
is a reference to—

[700.02]

(2) shares that are held by the offeror, by an assoclate
of the offeror or by a nominee on the offeror’s
behalf;

(b) shares that the offeror has, by virtue of acceptances

of the takeover offer, acquired or contracted
unconditionally to acquire; Or

(c) other shares that the offeror, an associate of the
offeror, or a nominee on the offeror’s behalf, has
acquired, or has contracted, unconditionally or
subject to conditions being satisfied, to acquire.

[700.01] Fistory

“This secuon is derived from the Ninth Schedule, Part 2 paras 9 and 10 of the former
Corpanies Ordinance (Cap 32); and the UK Companies Act 2006, ss 983 to 985.

™ :
< [700.02] Overview
O The section provides a mechanism for minority shareholders in a takeover offer
o require the offeror to purchase their remaining shares, where specified conditions
are met.

The threshold for triggering the right of a shareholder to require the offeror to
buy his shares is set out in subs (). The right only arises where the shares
‘controlled’ by the offeror represent at least 90% in number of the shares in the
company: subs (1)(b). For the meaning of ‘controlled’ by the offeror, see subs (5).

The rights of the minority shareholder to be bought out will expire 3 months after:
L.

2.

the date on which the offer period ends; or

the date of the notice given under s 701, whichever period is later: subs

(3).

For ‘shares to which the offer relates’, see s 691. For ‘associate’, see s 667. For

‘nominee’, see s 687.

701.

Offeror must notify minority shareholders of right to

be bought out

(1)

If the holder of any shares is entitled under section 700 to
require an offeror to acquire the shares, the offeror must give
notice to the holder of—

(a) the holder’s rights under that section; and
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