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8.2 Parties

subsequent action unless the court certifies that there was reasonable ground
for bringing it.” As between each other the defendants are entitled to have the
total amount of damages apportioned between them by the court, whether or
not they have actually been made defendants to the action and regardless of
any agreements to indemnify made with third parties.*

1 Judgment recovered against one of several jointly liable defendants does not bar an action

against others, but where more than one action is brought in respect of the same damage the
claimant cannot, unless the court decides it was reasonable to bring the action, recover the
costs of the later action (Civil Liability (Contribution) Act 1978, ss 3 and 4).

2 Civil Liability (Contribution) Act 1978, s 3.

#  Civil Liability (Contribution) Act 1978, s 4.

Civil Liability (Contribution) Act 1978, s 1, and sce Daily Mirror Newspapers Lid v Exclusive
News Agency (1937) 81 Sol Jo 924.

8.3 The rules as to who can sue and be sued in the law of tort generally" apply
to the law of defamation. However, certain categories of case give rise to
particular issues in the law of defamation and these are discussed below.

1 See K Oliphant (ed) The Law of Tort (2nd edn, 2007) LexisNexis Butterworths, chs 2 and 3.

B. BANKRUPTS AND INSOLVENT COMPANIES
Right to sue

8.4 The general rule of English law is that the assets of a bankrupt, which are
defined to include ‘things in action’,® vest in his trustee in bankruptcy on the
commencement of the bankruptcy.” The effect of this is that the bankrupt
ceases to have an interest in either his assets or his liabilities except in so far as
there may be a surplus to be returned to him upon his discharge.” However,
there are certain causes of action personal to the bankrupt which do not vest
in his trustee and these were said by Hoffmann L] in Heath v Tang” to ‘intlude
cases in which— “the damages are to be estimated by immediate reference to
pain felt by the bankrupt in respect of his body, mind, or characier, and
without immediate reference to his rights of property.”” In his Lord-
ship’s opinion, an action for defamation was an obvious exumme of such a
cause of action. On this basis it has been held that a bankrup: s right of action
in respect of defamation which accrued before the comniencement of the
bankruptey does not pass to his trustee in bankruptcy.® So too, a bankrupt can
sue in respect of a defamatory imputation published during his bankruptcy.”
Moreover, whether the claim arose before or during the bankruptcy the trustee
cannot claim any damages which the bankrupt recovers in such an action,® nor
can his trustees bring an action in the name of the bankrupt even if the
defamation was the cause of the bankruptcy.” Any damages recovered by the
bankrupt claimant can therefore be used by him to pay for his living expenses
or in the maintenance of his family.”® If, however, the bankrupt had invested
the damages recovered in property, that property can be claimed by the
trustee.'' A libel claim, therefore, offers the bankrupt an opportunity of
collecting a sum of money upon which his creditors will not be able to lay their
hands.

1

Insolvency Act, s 436.
2 Insolvency Act 1986, s 306.
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Heath v Tang [1993] 4 All ER 694, at 697.

[1993] 4 AL ER 694.

[1993] 4 All ER 694, at 697.

Benson v Flower (1629) Cro Car 166.

Howard v Crowther (1841) 8 M & W 601.

Re Wilson, ex p Vine (1878) 8 Ch D 364.

Per Alderson B in Howard v Crowther (1841) 8 M & W 601, at 604.

10 Re Wilson, ex p Vine (1878) 8 Ch D 364, at 366, per James LJ.

11 f the bankrupt had accumulated the money and had invested it in some property, that
property might be reached by the trustee. But the fact that he could do that does not enable
the trustee to intercept the damages before they reach the bankrupt’s hands, or to prevent him,

if he has got them, from spending them in maintenance of himself and his family.” Re Wilson,
ex p Vine (1878) 8 Ch D 364, at 366, per James LJ.

Mo oA oy b R e

Liability of bankrupts and insolvent companies

8.5 Under the Insolvency Act 1986, no unsecured creditor, which includes a
person with a claim for unliquidated damages,' shall have a remedy against the
person or praperty of the bankrupt after the commencement of the bank-
ruptcy, nor'can any proceedings be brought against the bankrupt without the
leave of-the court prior to the discharge of the bankrupt.” Similar provisions
apply-in-respect of insolvent companies.® Claims in respect of a defamatory
statement published after the commencement of the bankruptcy may be
bivaght against the bankrupt personally, but if proceedings for bankruptey are
vending or an individual has been adjudged bankrupt, the court may stay any
action, execution or other legal process against the property or person of the
debtor or bankrupt or allow them to continue on such terms as the court
thinks fit.* In practice there is little point in bringing a libel claim against a
bankrupt, except to prevent a repetition of the libel, unless there is a
reasonable prospect that at some time in the future he may be worth
something. His discharge from the bankruptcy will not operate to release him
from the liability to pay the judgment in such an action.’

1 Insolvency Act 1986, s 382; Insolvency Rules 1986 (SI 1986/1925) r 12.3(1).

2 Insolvency Act 1986, s 285(3).

3 Insalvency Act 1986, s 130(2); Insolvency Rules 1986 r 13.12. For further details see K
Oliphant (ed) The Law of Tort (2nd edn, 2007) LexisNexis Butterworths, at para 2.50.

* Insolvency Act 1986, s 285(1), (2).

*  Insolvency Act 1986, s 281 (1).

Third Party (Rights against Insurers) Act 1930

8.6 A defendant may have insurance against potential liability in defamation.
Where that is the case and the defendant becomes insolvent or bankrupt, then
if any such covered liability is incurred by the insured, his rights against the
insurer are, by virtue of the Third Party (Rights against Insurers) Act 1930,
transferred to and vested in the third party to whom the liability was so
incurred.’ The rights acquired by the claimant as a result of the Act are the
rights that the defendant himself had against the insurer;” the claimant cannot
in this respect acquire more rights against the insurer than the insured
possessed. Thus, if for some reason the insurer would have been able to avoid

149




8.6 Parties

his_; contract with the insured or would have been enti
third party will have no rights under the Act.
1

tled to refuse to pay, the

Third Party (Rights against Insurers) Act 1930, s 1.
Third Party (Rights against Insurers) Act 1930, s 1(4).

2

C. CORPORATIONS AND COMPANIES
Trading corporation and companies — right to sue

8.7 A trading corporation or company may bring an action for defamation in
respect_of a defamatory imputation that injures it in its' trading or business
reputation:* ‘[A trading corporation or company’s| property or its business
may be injured by defamatory statements whether written or oral. It has a
tradmg character, the defamation of which may ruin it.”* That the cc;mpany is
a particularly large and powerful one or even a major multinational has been
held not to affect its right to sue. Imputations that have been held to be
capable of Injuring a company in its trading or business reputation includin
imputations of insolvency® or any allegations made against a corporation 0%
company that imputes fraud or mismanagement in the running of the
corporation or company or which attacs its financial position solvency or
efﬁc1f;‘ncy.6 So too, if the imputation is against the goods sold or services
provided by the corporation an action may lie if what is said involves a
reflection on the company in its way of doing business.” Again, a false
statement about the way in which a company treats its staff may be aétionable
because it will affect the company’s ability to recruit staff.* Though it is the
case that a trading corporation has a reputation that can be defended by a
c]a_nn in defamation, a question exists whether damage to a company’s reyu-
tation engages art 8 of the Convention. As a company is an inanimate lel?r’l
entity that_cannot be injured in its feelings a strong argument exists "I;":L
damagg to its reputation should not engage art 8 which is concerned wiifi-the
protection of physical and psychological integrity. While a company may be
able to rely on art 8 where property it owns is intruded upon by ancther, it is
not obvious that damage to its reputation should engage art § as'irl such’case

neither its physical or psychological integrity are threatened.’
' Where several companies together form a group of i 1 y simi

yghcrc'efyr_herc lia_‘. }? holding cimpany and sgevereil)f sulgs?llciii:}elsﬁ\r\:ﬁtc}lll B S s
ldentifying which company or companies should bring the claim is im

the defamarory mputation reflects upon the company %vhich brings the Eﬁaﬂﬁniobzzzgff wu:;;elfz
(see, per Tugendhat | in Club La Costa (UK) plc v Gebhard and Tnventory Solutions [2008]
EWHC 2552 (Q_B), at [2_3]—[25], [2008] All ER (D) 243 (Oct)). For a successful claim, it is not
enough that the imputation has a tendency to cause damage to the business of one of the other
companies in the group or even to the directors of the company which sues; the imputation
must reﬂe_ct upon the company which brings the claim and have a tendency to,damage it in the
way of its business. By way of example, in Elife Model Management Corp v BBC
[2001] All ER D 334 (May), claims were commenced by three companies in the Elite Models
Management group (one of which was not in existence at the time of the programme that was
complained of} in respect of allegations that they had failed properly to protect young models
with whom they worked. Eady ] refused to strike out the claims holding that it wasgpossible
that two of the companies could be treated as ‘mother agencies’ and identified as having failed
to protect the models when they were in their jurisdiction. As to the company not in e)fiatencc
at the time of the programme, the imputations could be treated as continuing ones and
authority existed that a claim might be brought in respect of a libel that effectively darsa ed
or destroyed a young company’s chance of profirable trading. As to allegations made agaignst

share similar names,
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individuals, it was possible that the company might be vicariously liable for them and the
programme might be understood as implying that the individuals were acting for the company
and not on a “frolic of their own’. While Eady J concluded that the companies could continue
their claim he did make clear (at [27]) that ‘the court needs to be alert to the pos_s1b1hty of
corporate entities being “put up” to bring claims for libel in respect of allegqtlt_)ns. truly
reflecting upon individuals.” Should this be found to be the case at trial, his Lordshllp indicated
that ‘one sanction that will have to be considered is that of indemnity costs.” See also the
judgment of Sedley LJ in Jameel v Times Newspapers Ltd [2004] EWCA Civ 983, at ‘[351,
(2004) Times, 26 August, 148 Sol Jo LB 941. In Hays v Ha.rtley [20.10]- EWHC 1068
Tugendhat ] commented on this issue, as follows: *Companies enjoy certain rights under Art
9. and in some cases damage to reputation can be an interference with a person’s rights under
Art 8. Buc that is not this case. It follows that the only Convention right engaged in these
proceedings (which involved a claim brought by a corporate entity) is the right of the
Defendant to freedom of expression under Art 10.° , .
Not only has it been made clear that no claim can be brought unless the imputation reflects
upon the company that brings the claim, the courts have also refused, thus far at least, to a_llow
a holding company to claim an behalf of subsidiary companies. Thus, in Adelson v Associated
Newspapers (No 2) [2007] EWHC 3028 the claimants’ application to amend the corporate
claimant’s claim to include compensation for injury to its subsidiaries failed because the
proposed amendment was inconsistent with established principles of law under which_ one
claimant is not permitted to recover libel damages in respect of injury to other legal entities,
whether subsidiaries or otherwise. Tt is worth noting, however, that Eady | pointed out (at [8])
that counséi for the claimants had said that his argument in the case was fortified by comments
made i’ fi.¢ course of argument in the Court of Appeal in Adelson v Associated Newspapers
(No ) 12007] EWCA Civ 701 to the effect that, in a future case, that court m_ight wish to
explain or develop the law in some way which would enable a non-trading holding company
w1 recover in defamation proceedings for injury done to the group as a whole (assuming that
ie'has a ‘group pocket’) or for damage to the reputation of trading subsidiaries (which may not
have been joined as parties). Eady | quite properly refused to be drawn and stated that his duty
was to apply the law as it was at the present (at [8]). _
Additionally, the courts have refused to allow amendments to add (or substitute) new
corporate claimants where doubt existed as to whether the original claimant had not suffered
any loss. Thus, in Adelson v Associated Newspapers Led [2007]) EWHC 997 (QB); aflfd on
other grounds [2007] EWCA Civ 701, [2007] 4 All ER 330, [2008] 1 WLR 585 the cl_almant
sought to add mew corporate entities as claimants to those in whose name the claim had
originally been commenced. The reason for this was, at least in part, to try to avoid argument
as to whether the corporate entity in whose name the claim had been commenced (the holding
company which was based in the US) had in fact been injured by the defamatory statement.
The court refused permission to amend (on the ground that the claimants had not adduced
evidence that the existing corporate claimant had been named in mistake for two new
proposed claimants) but did not explore the question whether the holding company would
have a claim in respect of allegations made. In Adelson v Associated Newspapers (No 2}
[2007] EWHC 3028 a further attempt was made to add as parties two subsidiaries of the
original corporate claimant. The application was refused, inter alia, on the basi; that the
primary limitation period had expired and it would not in the circumstances of this case be
equitable to disapply the primary limitation under Limitation Act 1980, s 32
South Hettorn Coal Co Lid v North-Eastern News Association Ltd [1894] 1 QB 133;
Metropolitan Saloon Omnibus Co v Hawkins (1859) 4 H & N 87; D ¢r L Caterers Ltd v
D’Ajou [1945] KB 364.
South Hetton Coal Co Ltd v North-Eastern News Association Ltd [1894] 1 QB 133, at 145
per Kay LJ.
Tn McDonald’s Corpn v Steel ¢ Morris (31 March 1999, unreported) Pill LJ stated that *[it
is not open] to this court to invent a category of commercial corporations which, as an
exception to a state of law binding on us, should not be able to maintain an action for libel.
Some corporations may be very powerful commercially and in homely terms well able to look
after themselves. But we consider there is no principled basis upon which a line may be drawn
between strong corporations and weaker corporations such as is required by the applicants’
submissions.” See further para 8.30 below.
The Furopean Court of Human Rights in Steel and Morris v UK (2005) 18 BHRC 545, [2003]
EMLR 314 confirmed thar allowing a large multinational company to sue in defamation did
not constitute a breach of art 10. Indeed the court stated at [94] that it did ‘not consider th:dt
the fact that the plaintiff in the present case was a large multinational company should in
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Erln]?{plc deI]:rivlcdir of a right to defend itself against defamatory allegations or entail th
App cants should not have been required to prove the truth of the scaternents made.’ S

spro vaeIILi‘d v Qumers Abroad Group plc [1995] 4 All ER 728 ( ’
corporare plau.mff was settled but it appears to have been accepted th
insolvency against a company could be defamatory) :
South Hetton Coal Co Ltd v North-E A ati
o4 ortn-Bastern News Association Ltd [1894] 1 QB 133, at 141
i?,?ébEIj}fgol\?ﬁ??l' Co Lid v North-Ea.st.em News Association [1894] 1 QB 133, at 138
gt il Ha;s.z:o;[yg;[g? égd]' S]B;ztzshé?mpire Type-Setting Mackine Co I:t;f (1899)p86{

31 WHC 1068 Tugendhat J accepted
g[fl‘l?;gsatlor_l thata Tompany had committed acts of racism nbr condoned acetiJ ocf ra(::litsrr[?(l} th
% hts.cmordemﬁ) o_yecs_was a very serious matter for the claimant company: ‘Such E o
wifh t};m}()?fl: e the recruitment of the best qualified employees, or make peo;;l-e reluctz ?:ganclons
8y LordcS t;jtmantl. c}jhcse are the sort of allegations which persuaded a majority of tﬁe tlg -
oL ha 51 trading corporation such as the Claimant should be able to recove eral
(Moﬁgi;:ml;;') ef%(r]nj;u;n without pleading or proving special damage: sce e‘g E}EUCFH}
v Wall Street Jo | E 00" 59 o
s Jouwrnal Europe Spri [2006] UKHL 44, [2007] 1 AC 359, at
Derbyshire County Council v Times
Newspapers [1993] AC 534, at 547

- v fofs 2 Y ;at 547. It s

;};a;]ﬁ;; i;etsht;:iT I;J;l:f r; 3 some ca;esdthat suggesr that no action will lie bytabi];]rﬁgrl;’;:; tfziri
legz _ s Indecent or bad manners, or with ¢ itti i ich i

P%Y;i}ca_lly commit. Thus, in South Hetton Coal Co Lidv Ncgg;lg:;g; (j:f\rlgne,g hlth' sion Lad
[1824] 1 QB 133, Lord Esher MR stated (at 138) that: Y

‘There are st i i inti

e buie‘:{tlfilzimﬁcnti;lillﬁhé w;th regard to some pla_mtlffs would undoubtedly constitute a

= ;mmnce . ,mi it o Ste t{é aFother kind of plvamtiffs would not have the same effect

doremane .Z;omityg o aﬁ £o a person that his manners were contrary to all sense of.

o B T T anl ic nat,lc if the statement were true, they would render him

g2 v persons o ordinary sense of contempt, hatred or ridicule; but, if
g were said with regard to a firm, or company it would be imposqible, that ;r

should llEiVE thl) same ff S I S5 t
] elfect, becau.e a nrm or co F i
; i pany as l.]Ch cannot l'lilVﬁ J]'IdCCE]'I or

n

the action by the
at an allegation of

~

that an

So too, i 5 c

Cﬁar(‘;ce),ﬂ]fnnrlifdﬁmjrgiise, :.opede]1 stattlz}d that a corporation could not sue “in respect of a
. : . cest, or adultery because it could not i i ‘

: d i _ commit these crimes. s
:gusiile l(;lfr_espet_t _of a charge of corruption or of an assault because a corpnr]:;ll:lii:n Nm wull)d
Whitfff: g 'c.ml'Jru'ptu.)ln or assault although the individuals composing it may be’ (at 1(;lalnjnot :
Vil Eeosagiiors lylr rruebthdat a company cannot physically commit certain crimes and czisnot
widely :(see ]f‘j davc_ ad manners, it is submitted that both these dictum state t‘ﬁe Ix gl
EMLI}{ o2 ,af?flfa ¥}{ in Multigroup Bulgzzrz'a Holding AD v Oxford Anal:vt;fca L“dl‘iiogol(])
EMLR 25, 2 hig]-{limn;es& Wol;eirf ;r;a]lega(;mn is mﬁde that a corporation treats its :ustlomers
¢ _ r ill-mannered way, there seems to b SR s
;r:l]}:ﬁ;ant:_n woul(fl not be actionable even though it relates to a COISO?;.L?‘:%'“ ']}.I?; M’lcg ai
b eg]a\/[ 1§§e?1ﬁa?\fcll)be very damaging to a company’s trading or busih"s;; :cpu:ériorr: -ll’huLjs
Bl (mrrecﬂyjaﬁfr;f;izt Cﬂrgin vBBC [200klthAH ER D 334 (May) it appears to ha\;e bem;

_ rporate entities could have sued in respec i i
med | spect of allegat
g;;rililgr?m ie;gplozt]]ed young models and generally that they failed properly ét{i igiftz}gftﬁ't]he”
it jtyis C}llifue;“}:m(jléhat the fact thar a company cannot be convicted of the crime \:fh
Jusicis o }% should not necessarily mean that an action for defamation should li
o edfai{)’[)ts L\ée is surely much in whar the learned authors of Gatley on Libel and ;‘}Ut dfe.
e Im,t oy gm:[e;tni; l\lf;)iwcﬂ 1 §ay] at Ilaara 1éi.lS: ‘The interpretation of défamator{r \3?;1'3;
. echmical rules of crimi 4 als ] 7
{-lojfmg AD v Oxford Analytica Lid [2001] EMEIPI\ni')_n;I faw” See also Multigrop g
n Hays v Hartley 2010] EWHC 1068 Tu -
! _ ; 10] | gendhat | comm is i
ag{;mtpa;ues enjoy certain rights under Arr 8, and in some casi[slrggn?:géhtﬁ ;251111‘3
On[;l é;r(;izlrllctzfovr\lmb }a]persou s rlghrs under Art 8. But that is not this case. It }fjollowe that the
o g .nght engaged in these proceedings (which involved a claim hrol; ht |
ntity) is the right of the Defendant to freedom of expression under Art lg() e

, as follows:
tation can be

8.8 A i i
ik nz)ac(ilsntgl cglrpor_at'lon or company cannot be injured in its feelings, only
pocket.” Any injury, therefore, must sound in money only: Site a
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corporation has no character to be affected ... and no feelings to be
injured,” an article to be libellous as to a corporation must have a tendency to
directly affect its credit or property or cause it pecuniary injury.”® However, a
trading corporation or company may recover damages for injury to its trading
reputation even without proving special damage provided that the publication
has a tendency to damage it in the way of its business,” and the damages that
may be recovered need not be limited to lost income but may also include

damages for loss of goodwill.”

1 Lewis v Daily Telegraph [1964] AC 234, at 262, per Lord Reid. See also Hays v Hartley
[2010] EWHC 1068, at [24], per Tugendhat J.
2 Though the issue is not without doubt {see further para 15.39 below), the better view is that

a corporate claimant cannot recover aggravated damages because it has no feelings that can be
hurt. See Collins Stewart Ltd v Financial Times Ltd [2005] EWHC 262 (QB), [2006] STC 100,
2006] EMLR 100, para [27].

3 Golden Novth Airways Inc v Tanana Publishing Co 218 F 2d 612 (1955) per Yankwich J.

4 In Jameel v Wall Street Journal Europe SPRL [2006] UKHL 44, [2006] 4 All ER 1279, the
House of Lords reconsidered the issue of whether a trading company which had a trading
repuration in the jurisdiction {(whether or not it was actually trading in the UK), was entitled
o sue in libz! without pleading or proving special damage. By a majority of 3-2 (Baroness
Hale and L.oxd Hoffmann dissenting), their Lordships concluded that it could provided only
that the publication had a tendency to damage the company in the way of its business. In the
opinian of the majority, there was no inconsistency in this regard between English law and
ait 10 of the Convenrion. As Lord Bingham explained (at [18]-[20]):

“First, as the text of art 10 itself makes plain, the right guaranteed by the Article is not
unqualified. The right may be circumscribed by restrictions prescribed by law and necessary
and proportionate if directed to certain ends, one of which is the protection of the reputation
or rights of others. Thus a national libel law may, consistently with art 10, restrain the
publication of defamatory material. Secondly, the national rule here in question, pertaining
to the recovery of damages by a trading corporation which proves no financial loss, has been
the subject of challenge before the European Commission and court which did not
hold the current rule to be necessarily inconsistent with art 10: it was a matter for the
judgment of the national authorities. Thirdly, the weight placed by the newspaper on the
chilling effect of the existing rule is in my opinion exaggerated.’

Moreover, there were, for the majority, good reasons for concluding that a right to sue existed

even in the absence of proof of financial loss.
“First, the good name of a company, as that of an individual, is a thing of value. A damaging
libel could lower its standing in the eyes of its customers, employees and shareholders
making it less attractive for investors to invest in, employces to work for and customers to
deal with. Contraty to the argument made by the defendant it would not be easy to repair
this and there is therefore nothing repugnant in the notion that it is a value that the law
should protect. Secondly, it will not always be the case that a truly damaging publication
about a company will result in provable financial loss, since the more prompt and public a
company’s issue of proceedings, and the more diligent its pursuit of a claim, the less the
chance that financial loss will actually accrue.”

(See Lord Bingham at [26].)

5 Lewis v Daily Telegraph |1964] AC 234, at 262, per Lord Reid: ‘A company cannot be injured
in its feelings, it can only be injured in its pocket. Its reputation can be injured by a libel but
that injury must sound in money. The injury nced not necessarily be confined to loss of income.
Its goodwill may be injured.’

No right to sue in respect of imputations against officers and employees

8.9 A trading corporation or company cannot bring an action in its own name
in respect of allegations made solely against its officers, members, employees or

153




8.9 Parties

shareholders and not against the company itself.” As Sedley L] explained in
Jameel v Times Newspapers Ltd:

‘It has to be kept well in mind that a limited liability company is a distinct legal
person, not an extension of its proprietor (if I may adopt an imprecise but useful
term). To defame the proprietor, even in an article which identifies the business as
his, is not to defame the company unless the article also suggests that the company
is itself implicated in the wrongdoing or suspicion of wrongdoing attributed to the
individual, or that it merits investigation for the same reasons as its proprietor.”

“The words complained of, in order to entitle a corporation or company to sue for libel or
slander, must injuriously affect the corporation as distinct from the individuals who compose

it.” South Hetton Coal Co Ltd v North-Eastern News Association Lid [1894] 1 QB 133, at
141, per Lopes L]J.

[2004] EWCA Civ 983, (2004) Times, 26 August, 148 Sol Jo LB 941.
[2004] EWCA Civ 983, [2004] EMLR 31, at [35].

8.10 Where, however, an imputation against an individual officer, member,
shareholder or employee of the corporation is capable of being understood to
refer to the corporation, an action will also lie at the instance of the
corporation. Of relevance to this question is the extent to which the person
against whom the allegation is made is connected in the mind of the reader
with the company so that an allegation against the one would reasonably be
understood also to be an allegation against the other.! Allegations against an
individual may also be actionable by a corporation where the allegations

involve some imputations against the corporation’s method of selection or
supervision.*

In Bargold Pty Ltd v Mirror Newspapers Lid [1981] 1 NSWLR 9 Hunt | stated that the
question whether a corporation could sue as well as the particular person defamed depended
‘upon the part that the director or officer is alleged to have played in the operation of the
company and upon the extent to which the one is identified with or considered to be the
alter ego of the other’ (at 11). However, it should be noted that in Jameel v Tinie.,
Newspapers Ltd [2004] EWCA Civ 983, (2004) Times, 26 August, 148 Sol Jo IR 941
Sedley L] commented in response to an argument that a slur on an individual closel; comuected
with a trading corporation was capable of defaming it, irrespective of any allegation of
corporate misconduct, that ‘as a proposition of law [it had] no visible means of support’ (at
[34]). Only if the publication defamed the company as well as the individua: named would an
action lie at the instance of the company.

Duncan & Neill on Defamation (3rd edn, 2009) LexisNexis Butterworths, at para 10.05.

Liability of companies and corporate entities

8.11 A company or other corporate entity may be sued for defamatory words

published by its employees or other agents in the same way as any other
employer or principal.!

! Where malice is alleged against a corporate defendant it has been said to be necessary to find
an individual who was responsible for the words complained of and who had the state of mind
required to constitute malice in law: Webster v British Gas Services Ltd [2003] EWHC 1188
(QB), at [30], [2003] All ER (D) 339 (May); Monks v Warwick District Council [2009]
EWHC 959 (QB), at [23]-[24], [2009] AIl ER (D) 65 {May); Bray v Deutsche Bank AG [2008]
EWHC 1263 (QB), at [16], [2009] EMIR 215.
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Non-trading corporations

8.12 Corporate entities are commonly established for reasons ot}};er_ t_han to
er.lgage in business for profit. By way of example, many c :E:mf:s dafg
established with corporate status. Where such a corporation is autdonse
acquire and deal with property which may be a source of income and revenue,
it has been said that:

i i inci reputation, rights and
‘the transaction of the business m&:}&ental tfherettci] Ciea?;najnd}i)vidual ) agtmding
i i 1 ifferent from that o
terests, in no essential respects di . | _ _ _
g(l)r oration Non-trading corporations have their affairs, their }:?usmessci
theﬁ' interest respecting property whi_ch must haye. the s}?me pL’OtECtl?;la (::11]1:1
immunities and the same remedies in case o]f injury thereto as a g
v = b b
corporation. The same principle applies to both.

It follows that a non-trading corporation may maintain an action fo;tf ar:)y;
defamatory imputation that injuriously affects its purposes, property
financial position.

1 Chinese Empire Reform Association v Chinese Daily Newspaper Publishing Co Ltd (1907)
13 BCR 141.a.142~143, per Morrison J.

D. CROWN IMMUNITY
N general immunity from suit

§.13 At common law the Crown was immune from civil suit lilot}(l:m rfr:lsp;;:;g
of actions brought against the Crown individually and where t ? : ;é)wc L
sought to be made vicariously liable. Since the enactment 3 g
Proceedings Act 1947 this general immunity no longer ;mstg.fa_x; he Crown 15
subject to all liabilities in tort to which it would be 51?1 ]‘ec}t i lt}‘;‘; t th; % vate
person, including any vicarious liability." It follows, therefore,

can be sued in defamation.

1 Crown Proceedings Act 1947, s 2(1).

Right to sue

8.14 Although the Crown can be sued for defamation, it CaI}EOt,t'ffOIil;)W::rﬁ%
Derbyshire CC v Times Newspapers' sue for defam_at;oxi. : enti imgm the
‘Crown’ for these purposes is not entirely easy. Clearly it inc Ll f:ﬁ: g(l):_ s
departments® as well as servants and agents of the Crown. W ef. eri l;LlS udes
agencies’ or companies’ to which formerly government-run unf)n?' . Fee
transferred or companies that were previou slyﬁlr_l the private selctoliT u i) e
wholly or partially owned by the government® is more difficu t.d one  thes

entities of course have been, or indeed are f:apable of being, emo_cia_ thi
elected and this was a factor considered of importance by L()r(}:l1 Ke;f in o
Derbyshire case. Yet, that cannot be decisive and itis submitted that the cci:n;(S: ;
question remains whether the entity in question should be treztgt 2
governmental body in the light of the functions it undertakes and 1is iVeeg

nature. The legal form taken by the entity, though relevant, is not decisive.

' [1993] AC 534, at 548-550. See also per Schreiner JA, at 1012-1013, in Die Spo‘o‘rbo;'thz
South African J’?ailways 1946 AD 999: ‘I am prepared to assume, for the purposes o
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8.14 Parties

present argument, that the Crown may, at least
competition with its subjects, enjoy a reputation,
money. On that assumption there is certainly force
to deny to the Crown the weapon, an action for dam
by calumniators. Nevertheless it seems to me that c
are, on balance, distinctly against the recognition o
a defamation action to protect that reputation.

protects itself against attacks upon its managemen
and not litigation, and it would, I think, be unfort

certain kinds of criticism of those who manage the state’s affairs may lead to criminal
prosecutions, while if the criticism consists of defamatory urterances against individua]
servants of the state actions for defamation will lie at their suit. But subject to the risk of these
sanctions and to the possible further risk, to which reference will presently be made, of being
sued by the Crown for injurious falsehood, any subject is free to express his opinion upon the
management of the country’s affairs without fear of legal consequences. I have no doubt that
it would involve a serious interference with the frec expression of opinion hitherto enjoyed iy
this country if the wealth of the state, derived from the state’s subjects, could be used to launch
against those subjects actions for defamarion because they have, falsely and unfairly it may be,
criticised or condemned the management of the country, Such actions could not, I think, be
confined to those brought by the railways administration for criticism of the running of the
railways.”

Derbyshire CC v Times Newspapers [1993] AC 534, at 549,

For example, the Financial Services Authority or the Food Standards Agency.

Examples would include British Gas and British Telecom,

An example would be the complete or partial state ownershi
Rock, Royal Bank of Scotland and HBOS,

in so far as it takes part in trading i,
damage to which could be calculated in
in the contention that it would be unfajr
ages for defamation, which is most feared
onsiderations of fairness and Convenience
f a right in the Crown to sue the subject in
The normal means by which the Crown
t of the country’s affairs is political action
unate if that practice were altered. At Present

ok W

p of companies like Northern

E. DECEASED PERSONS AND THEIR REPRESENTATIVES

Effect of death on cause of action

8.15 The general rule of common law is actio personalis moritur cum persona
and, subject to certain statutory exceptions, all actions and causes of action i

tort abated upon the death of either party. By virtue, however, of the'law
Reform (Miscellaneous Provis

ions) Act 1934 most actions in tort NOW Suivive
for and against the estate of deceased persons. Actions for detaination,
however, operate as an exception to this and continue to abate on'the death of
either party.” It follows that on the death of 2 person any cause 1 action he had
dies with him and this is so even if he had commenced th
death.” Nor will the benefit of an action in defamation that
had at the date of his death survive for the benefit of his
action can be commenced against the estate of a de
defamation and if the defendant dies before the verdict
Where, however, the deceased was only one of several peo

of the same publication, his death does not affect those ot
1

c¢claim before his
a deceased person
estate.’ So too, no
ceased person for
the action abates.
ple sued in respect
her claims.

Law Reform (Miscellaneous Provisions) Act 1934, s 1(1).

If, however, either party to an action dics between the verdict or finding of the jury and
judgment being entered the cause of action does survive,

Law Reform (Miscellaneous Provisions) Act 1934, s 1(1).

2

Defaming the dead

8.16 A defamatory

statement about someone who is dead is not actionable on
behalf of the estate

, however false and malicious the statement.” Nor can a
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i or
[aim be commenced by a relative or friend of tlhe di:easeglfortg rclleiglc?;t thz
b 3 ho is dead unless the publicatio
ment made about a person who i : e
fjtfs:ased also imputes something defamatory about the relative or frie

i The Porter Committee on the Law of Defamation (chorr‘ of the C(?n'.llmltteehon ;E;E:l“iac‘g
y ion (Cmd 7536, 1948)) was of the opinion that neither the civil nor t e}f L
DEfanlaFlond( f;?nati-ﬂn c:f the dead was in need of reform, the former because oft e essen.d yf
CoﬂCE;giffmjre of an action for defamation and the latter for the reason that, in the words o
perso
i ; ake their
‘Historians and biographers should be free to set out facts as theglf Zee Btllflltt:?; ar]};! (;:Ecr;lthe thelr
nt and criticism upon the events which the.y.havc chmmc ed. But hpl P gt
Commef he statements contained in their writings which the English law of i
PIOOf e I; aties increasingly difficult with the lapse of time. If_ those engaged in wrltmg?
e mpelled, for fear of proceedings for libel, to limit themselves to evelndts 0
hlf\t'olrayti\l‘erefgoicid ]P;rovid’c proof acceptable to a Court of law, records of the past would, we
22'11:(1:(, be Lrlduly and undesirably curtailed’ (at paras 27-29).

. . ) i
he Faulks Committee on Defamation (Cmnd 5909, 1975) took a dl_fferc’nt v1lf:\:ri,‘lf|ezc;)}112rsllznhe

T e(a; para 423, p 116) that for five years after a person’s death, his near rcla

ing .

; a declaration
itled to sue in respect of a defamatory statement concerning the dec.easec_i, for deciaraioy
el?mt?le mattei complained of was untrue, and for an injunction. The commflttfee r_({ts i
tha*i o dariages should be awarded in such an action, but _rhat an order or colz lﬂd e
: adn Th c; ,mmittee was also of the view that a cause of action go?defa?jnon:tef o e
e o ; g efamed dies a
i son and that where a person
ainst +h estate of a deceased person a : ; g
Elg"uclm his personal representatives should be able to continue it anchto recomittege S
G 1. damages, If the person defamed died before starting an ac_tlon,b he cmtr}ll oy
tO:t l:is personal representatives should be able to start an act;a_)frfl, (Liltbtotheedccea%d iy o
clllaiming an injunction and any actual or likely pecuniary iosPs § ;ret C};) e o i
ion. The Supreme Court Procedure C A .
state as a result of the defamation. : e i o
E;f:it;nanship of Neill L] (Report on Practice and Procedure in Defamation, )
© 5
considered this issue but recommended no change. ) bl
By way of example, in Chiniguy v Begin (1915) 25 DLR 68 a n.c,wA};l) P implicd shet che
laintiff's mother and deceased father were not legal_ly marngd in the ;y A
E}arholic Church. The plaintiff succeeded in an action for libel on the g
article implied she was illegitimare.

E FIRMS

Right to sue

8.17 Tn English law a partnership' is not an entity separate and dlgtllnct fl(')(;rz
tllle partners who at any time may compose it. The rights .anr_:i_l%a i lfn:asch 2
partnership are the collection of the individual Flghts and liabilities (})lt ach of
the partners.” Notwithstanding this, pr(;)ce;?ngs may bear?zﬁg%oimly‘* e
1 2 rtners c

tnership’s name and damages recovered. us, pa

giﬁaiﬁioi words which reflect upon the firm® and the daﬁnageslﬁzoc?:eegg‘lii
i injur; i hole. However, they car _
will be for injury to the partnership as a whole. Ho sl teegier
inj dividuals unless they join
d for the injury done to themselves as in
hfcllril\i%?aloclaims v]vitg the firm’s claim or sue sepa\ratily}:1 Ifﬁw;rj: Siﬁingﬁeto;ﬂ
1 the fir ¥
of a single partner are capable of being df.:fgmatory 0
theapsi?t%lerg should sue in respect of suqh 1_n]lér§£_agll11_ctyug;1 t?g;;:ﬁ;:r f;feﬁrggg
joined as a co-claimant. The Limited Liability Par .

E:Zt];cel ;Olllréiv fi)rm of ‘partnership’ called limited liability partnershlg.t gjfld(;rl
5 1(2) of the Act, a limited liability partnership is a body cor%praice (:1:10 . degbe
personality separate from that of its members) and accordingly
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8.17 Parties Husband and wife 8.21
i ; : i 2 i an alien
treated in the same manner as a company for the purposes of the right to Sue any national of the enemy state resident in that state.” The ru!e is t.hz_ltd aler
b Sciapation.” enemy cannot begin or continue an action, or ap})lpeal ?gzmsft }?‘sllzlisgabilit§
; isati . During the period of hi
Under the Partnerships Act, s 4(1), ‘Persons who have entered into partnership with ope wlthout the_ al_,lth(_)ﬂSathﬂ of the Crown. D . fhim apnd he may find that bY
another are for the purposes of this Act called collectively a firm, and the name under which statutes of limitations do not cease to run agains
their business is carried on is called the firm-name.’

Partnersh ED Law W 1T S1OnN h t e iliti % i i i I?IEC (8] the court
. L C issi ( G N 83 2003) at para 2.5 .“ the hOStllltlES ha € CEaSEd hlS action 1s barred, su ] tt
£ ! , La 0, 18810 aw Lo o2 2 3 3. the

. cising its discretion to allow proceedings under the Limitation Act 1980,
3 Para 5A.3 of CPR Pt 7 PD 7A provides that “Where that partnership has a name, unless it jg X ear 5 I my is always permitted to defend an action for it would be
inappropriate to do so, claims must be brought in or against the name under which that s 32A. _A_n a _len.m?le Y b onounced against a man who had not
partnership carried on business at the time the cause of action accrued.’ a plain injustice if ]udgme_nt were 1.C0 e pr ;
* In the absence of any provision to the contrary in a partnership agreement, a partner hag been given the opportunity of belng heard.
implied authority to commence proceedings in the name of the partnership, subject to

providing any non-consenting partners with an indemnity for costs: Whitehead v Hughes
(1834) 2 Cr & M 318, 149 ER 782.

In Le Fanu v Malcomson (1848) 1 HL Cas 637, at 669670 Lord Campbell commented that,
‘Now suppose that several persons were in partnership as grocers, and it was alleged that they
sold by short measure or false weight, or that they adulterated their goods . . . thatisa libel
in which they might be jointly included as partners in their trade.’

See further, paras 8.7-8.10 above.

See, eg, Porter v Freudenberg [1915] 1 KB 857, at 869, per Lord Re.:adin:g CJ.
Po;zer v Freudenberg [1915] 1 KB 857, at 867-869, per Lord Reading CJ.
See further para 14.63 ff below. .

Porter v Frendenberg [1915] 1 KB 857, at 882-883, per Lord Reading CJ.

B L e

H. HUSBAND AND WIFE

Liability of firms Right to sue zixd be sued

i ¢ istence of a marriage, that
8.18 The partners in a firm may be sued jointly in respect of a defamatory 8.20 The Sesmmon lzf)wfrule ;;V as th;éjgg:feiltco?f iilecrce absolute (of %ﬁvorce
statement made by one partner provided that the words were published with j o et any Lime bElgrE S ;pro ties were living apart either voluntarily or
the authority of the co-partners or the partner was acting within the ordinary and izrespective of whether the parties v aration order), neither the
course of the firm’s business.' Partners can also be liable in defamation in 45 a tesult of a decree of Tudicial Siparaltlwnfor ?;lszfmation‘ nor p;osecute the
accordance with the ordinary principles of vicarious liability. It is usual to sue hasband nor the wife czould Suelt © OEher notro this rule was that by virtue of
partners in the name of the firm, though if there is any doubt as to the liability other for criminal hl’)el. The on Ay e}{%eéaztlo 1D, aonammied mosan cuidd Being
of the firm as a whole, the individual partner should be joined as a the Married Women’s Property bct df i fh srotection of her own property.
co-defendant. So far as limited liability partnerships are concerned, there is no l civil pmce?dmgs st Ly aHH o]r:) f:lgnd Wife) Act 1962 each of the
provision in the Limited Liability Partnerships Act 2000 similar to the Now, by virtue of the Law Reform (1 ES afn “tion in tort against the other as
Partnership Act 1890, s 10. However, under s 6 of the 2000 Act, ‘(1) Every parties to a marriage has the same rl}gl Lo hjtof the court to stay proceedings
member of a limited liability partnership is the agent of the limited liablity if they were not married subject to t (ilmtg o substantial benefit would accrue
partnership. (2) But a limited liability partnership is not bound by anvtning pursued during marriage if it appears that n
done by a member in dealing with a person if — (a) the member in\fac¢ithas no to either party by their continuance.
authority to act for the limited liability partnership by doing that thing, and (b) Married Women’s Property Act 1882, s 12.
the person knows that he has no authority or does not know o« believe him to 2 R Lord Mayor of London (1886) 16 QBD 772.

T R : N . ) e ivi . ip Act 2004, s 69.

be a member of the limited liability partnership.” In deteiniining therefore *  Married Women's Property Act 1882, s 1. See also Civil Partnership Ac

whether a limited liability partnership is liable for acts of miembers, ordinary

principles of agency law should be applied. 8.21 As regards third parties, neither a husband nor a wife can, during the
* Patsseslilphca ARSI, et ‘ subsistence of the marriage, be sued in respect of the pubhcaflon by tlllne one ]go
the other of defamatory matter concerning the third party;' but each can be

| i i has published to a third

d spect of defamatory matter which he or she P
" e AT ENEYIES ;lell?:tyjn:ffap i(f the publication is a joint publication, they Calrjll' be madf%
8.19 Generally speaking, a foreign national is in the same position as regards co-defendants. Although a husband may be liable for the publication o

defamatory words published either within or outside the jurisdiction of the
English courts as a British subject.’ However, when he is abroad when sued or
where the tort is committed abroad, issues of choice of law and jurisdiction
will arise. These are dealt with in CHAPTER 7. The only category of person who

is barred from bringing an action in the English courts is an alien enemy. This have been defamed in the same publication they may be coAclalmants,] but
term includes any person who is voluntarily resident or who carries on neither can sue a third party for defa_lmatlon of the qthe_r: for examp SE,HH
business in any state at war with the Queen, or in any country occupied by the husband has no claim for words which impute that his wife is a fprostclltﬁjie.. ; i
enemy, whether or not that person is a national of the enemy state, as well as would, however, have a cause of action if the statement also defamed him; fo

defamatory matter by his wife if, for example he authorised the p_ub,hcatlon, a
husband is not by reason only of the marriage liable for his wife’s té)rts (i’l()
matter when they were committed.* A husband who has been defame 'fag E
wife who has been defamed have independent causes of action, and if bot
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8.21 Parties

instance it might be argued that the defamation also imputed that he wag
satisfied to be the husband of a prostitute or pressurised her into prostituting
herself.” If, independently of the defamatory tendency of the words, the words
are also an injurious falsehood affecting the husband, he will have a cause of
action,’

' Wennhak v Morgan (1888) 20 QBD 633. See para 5.10 abave. If this rule still exists whether

on the basis that there is in such a case no publication or the publication is protected by
absolute privilege, the same rule should presumably apply to same sex partners who have
registered a civil partnership under the Civil Partnership Act 2004,

Law Reform (Married Women and Tortfeasors) Act 1935, s 3.

Finburgh v Moss® Empires Ltd 1908 SC 928,

See, for example, Turner v News Group Newspapers Lrd [2006] EWCA Civ 540, [2006]
4 All ER 613, [2006] 1 WLR 3469, [2006] EMLR 703 where the allegation was, inter alia,
that the claimant had pressurised his wife into having sex with other men. Such an allegation

would be defamatory of both husband and wife, though in Turner it was the wife making the
allegation.

¥ Riding v Smith (1876) 1 Ex D 91.

L INSANITY, MENTAL DISABILITY, DRUNKENNESS

Insanity, mental disability — right to sue

8.22 That a person is insane or possessed of a mental disability does not affect
his right to sue for defamation. However, where a person ‘lacks capacity to
conduct proceedings’, as that is defined in the Mental Capacity Act 20085,
proceedings must be conducted on his behalf by his ‘litigation friend’.!

1 CPR 21.1, 21.2.

Liability of the insane and those with mental disabilities

8.23 There is not a great deal of English authority on the question of the civil
liability of the insane or those with mental disabilities. In Morriss 1 Marsden,!
a civil action for assault, it was said that for liability to arise 2 voluntary act
was necessary in the sense that the mind prompted and dirzci~d the tortious
act, so that a person in a state of automatism would not.be Sable. Applied to
defamation, a person would escape liability only if he had no control over
what he was saying; it would not provide a defence to a person who while
aware of what he was saying was unaware that it was defamatory or untrue.
Lord Esher MR’s comments in Hanbury v Hanbury* may suggest a wider
exclusion for the insane however. His Lordship there commented that:

‘he was prepared to lay down the law of England that whenever a person did an
act which . . . if done by a person with a perfect mind, would make him civilly
or criminally responsible to the law, if the disease in the mind of the person doing
the act was not so great as to make him unable to understand the nature and

quality of the act which he was doing, that was an act for which he would be civilly
and criminally responsible.*

Read at its broadest this would seem to suggest that a person who is incapable
of understanding that what he is saying is untrue or defamatory would not be
liable. However it must be doubted whether Lord Esher MR correctly stated
the law in Hanbury as it is, of course, the case that liability in defamation
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depends not upon the intention of the defamer b_ut upon the faf:t of the
defamation, and therefore the defendant’s state of mind ought to be irrelevant
to the question of his liability.

(1952] 1 All ER 925.

1892) 8 TLR 559.

:1892) 8 TLR 559, at 560. See also Emmens v Pottle (1885) 16 Q_BD 3.54 where _Lor%
Esher MR commented during argument that a ‘lunatic’ would only be liable in defamation i
He was sane enough to know what he was doing.

T

8.24 Even if it is accepted that insanity or other mentgl _disablhty d}(:es not
affect liability in defamation, the fact that the dfl:fendant is insane rnay1 a.\;et?ln
important bearing upon the outco_me.of an action. By way Cﬁ-} exlamp z, if het
case required proof of express mallce it would certainly be dif cgft,hand ;n;gler
be impossible, to establish malice against such a person. Again, if the de fh'
was well-known to be insane no one would attac}} any importance to any nzlg
he said or wrote and it might therefore be possible to prove that th? WO}]; i
complained of were not understood in a defamatory sense. F_mal]y, the ;ct tha
the defendart was insane would, no doubt, have a very important bearing
upon the daniages.

Drunkeuness

§-25 Drunkenness, where self-induced, should afford no defence to an actloln
for defamation. Even where not self-induced, for the. same reasons that aplp y
to insanity, it is probably the case that drunkenness will not provide a complete
defence to a claim for defamation but it would nevertheless have an important
bearing on the outcome of the claim.

J. LOCAL AUTHORITIES AND GOVERNMENTAL ENTITIES

Right to sue

8.26 In Derbyshire County Council v Times Newspapers' the_House of Lords
held that at common law a local authority does not hgve the right to maintain
an action for damages for defamation.* Having reviewed the common la_w
authorities and most particularly those of US and Commonwealth _]unsche
tions,? Lord Keith concluded that a rule prohibiting local authorities from
suing was necessary to avoid the likely chilling effects on free speech of
granting such an action:

‘There are features of a local authority which may be rcgarde&l‘ as
distinguishing it from other types of corporation, whether trading ordnm;:—tr?h mg.ﬁ.E
The most important of these features is that it is a governmental body. urd e;‘ ld
is a democratically elected body, the electoral process no_wadays bel_ngl conducte

almost exclusively on party political lines. It is of the l?lghest public unportancei
that a democratically elected governmental l:)c?dy, or indeed any go){ernmenfta
body, should be open to uninhibited public criticism. The threat of a civi anft1(’)4n or
defamation must inevitably have an inhibiting effect on freedom of speech.

' [1993] AC 534.
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. Local authorities and governmental entities 8.29
8.26 Parties

268 where Buckley ]
i See also Goldsmith v Bhoyrul [1998] QB 459, at 462, [1997] 4 AllER w

aid (at 271) that although a political party seeking power _could not sue mh defamzt}%r:ic;lﬁz
'Sudividual candidate, official or other person connected with the party who was su
i )

identified could sue’.

The decision of the House of Lords was reached without their Lordships finding any need to g
rely on the European Convention on Human Rights. However, their Lordships were satisfied
that the English law in this area was consistent with the requirements of the Convention, By
way of contrast, although the Court of Appeal in Derbyshire County Council [1992] QB 77
had also held that the decision in Bognor Regis UDC v Campion [1972] 2 QB 169, in whic
it had been held that a local government corporation had a ‘governing reputation’ which yyas
protected by the law of defamation, should be overruled they had reached their decision
principally by relying on art 10 of the European Convention on Human Rights, applying dicra
that its provisions are the same as the common law and to be resorted to both for clarification
where the law is uncertain and for guidance when it is certain (eg, sec A-G v Guardiay
Newspapers Lid (No 2) [1990] 1 AC 109; R v Secretary of State for the Home Department,
ex p Brind [1991] 1 AC 696; R v Chief Metropolitan Stipendiary Magistrate, ex p Gboudhm)';
[1991] 1 QB 429). The Court of Appeal held that allowing a local authority to sue for
defamation was contrary to common law and art 10 by imposing a greater restriction on the
right to freedom of expression than was ‘necessary in a democratic society’, There was ng
‘pressing social need’ to afford it more opportunity to protect its reputation than was provided
by the ability of its officers and members to sue for libels on them and its own capacity to
pursue actions for malicious falsehood and to secure prosecutions for criminal libel.

See City of Chicago v Tribune Co 139 NE 86 (1923); New York Times Co v Sullivan 376

US 254 (1964); Hector v A-G of Antigua and Barbuda [1990] 2 AC 312, PC; Die Spoorbond
v South African Railways 1946 AD 999,

Derbyshire County Council v Times Newspapers [1993] AC 534, at 550, per Lord Keith,

Political parties

; 'y 1
8.28 While it is clear from Derbyshire County Council v Times Newspaj?[er;f
t};at organs of central and local government cannot sue 1r(11 respec .
jmputations concerning the exercise of their goverﬁlme;ﬁtal olr a rmmsttrselzo
i i bsequent cases that the rule may no

nctions, it would appear from su ue .
f‘:;nited ”llhus, in Goldsmith v Bhoyrul* it was held thgt the rule apphgf t&

revent a political party, then seeking power at an election and pfutlt;ng 1_5(13l !
?orward for office or to govern, suing in defamation in respect 1o a ega;;ll(é :
about the conduct of its election campaign. Accordlpg to Buck eyg, whi 2 ¢
was true to say that a party seeking power at an election could not be equa
with a government body that had power:

{[The public-interest in free speech and criticism in respect _of those bodies Pmtglf%

themselves torward for office or to govern is also sufﬁcmﬁtly s,tr?n}g1 to jus i
2, ' _ st

i i famation actions or the threat of them w
withholdirg the right to sue. De i _ tC PO
consdite a fetter on free speech at a time and on a topic when it is clearly in t
: ) 23 .
pubi canterest that there should be none.

8.27 Though the Derbyshire County Council v Times Newspapers' case
concerned a local authority exercising governmental and administrative
functions,? it is clear that their Lordships thought that the same rule should - 11493] AC 534, [1993] 1 All ER 101.
apply to any democratically elected governmental body, whether at central or 2 1998] QB 459, [1997] 4 All ER 268.

local level, and to institutions of central and local government exercising 3 [1997] 4 All ER 268, at 270-271.
governmental and administrative functions. As Lord Keith explained:

It is of some significance to observe that a number of departments of central
government in the UK are statutorily created corporations, including the Secretar-
ies of State for Defence, Education and Science, Energy, Environment and Socizl
Services. If a local authority can sue for libel there would appear to be no reazen
in logic for holding that any of these departments {apart from two which ars nade
corporations only for the purpose of holding land) was not also entitled 't 50z, But
as is shown by the decision in A-G v Guardian Newspapers Ltd (No 2), a case
concerned with confidentiality, there are rights available to private vitizens which
institutions of central government are not in a position to exercisc ualess they can
show that it is in the public interest to do so. The same applies, in my opinion, to
local authorities. In both cases I regard it as right for this House to lay down that
not only is there no public interest favouring the right of organs of government,
whether central or local, to sue for libel, but that it is contrary to the public interest
that they should have it. It is contrary to the public interest because to admit such
actions would place an undesirable fetter on freedom of speech.”

It is submitted therefore that neither central government departments nor the
Crown® can sue for defamation in respect of imputations that reflect on their
governmental and administrative functions. However, their Lordships made
clear that the decision did not affect the right of an individual MBP, councillot,
officer or employee of a governmental body to sue if the words spoken of the
organ of government were capable of referring to the individual.’

Other ‘governmental’ entities

8.

29 Tn British Coal Corpn v NUM' it was held that the rule prevented

British Coal Corporation from suing in defamation over allegations th}zllt lt]i?i
‘stolen’ £450m from the mineworkers’ pension fund. That the Br
ish Coal Corporation was neither democratically elected nor }fxerci)smi
administrative or governmental functions does not appear tg) ;a\ifmpign

i i icati f the rule. In contrast in Sou
conclusive against the application o pion
Institute v Southern Publishing plc* it was ruled that an autﬁnomoufs Elrgtlﬁzr
Education Corporation created by statute to manage co eghes ob fueees
education formerly under local authority control was not such a body
could sue for libel.?

(PP T

(28 June 1996, unreported).

(SieD:}zZ?lfkg;;;g;;Igzgijcﬁéc University v Next Magﬁzige Pubrllisobfz?élﬁltcji ([[11995;7;] 7'7 gﬁ;
B e o e by satits couldsue for Hbel. The coutt held eha the
Dt G e o e e oyl s
‘:;J};;Zth;g;r‘:re; nCoaun];;; dglse.l ;:1 ni) W:I;ly doestihe University take part in the government of Hong

. : democratically elected or otherwise. If PLﬂ_’hC inrerest
; ([PERLAG 5. by al‘ic?fhgc}g otf gt:(ji::;l:r]f?;fa\erzurs the prz‘rection of the reputation of institutions
> The case concerned allegations of Impropriety in its operation of its pension fund. be the te_St’I.Wou LI b bt 2g91 er Litton VP).
3 [1993] AC 534, at 548-549. of learning like the University’ (a , b
4 See paras 8.13-8.14 above.
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8.30 Parties

Principle not to apply to private sector corporations

8.30 In Mcdonald’s Corpn v Steel & Morris* i

_ : t was held that the principle la;
dow1l1 in the Derbyshzrle County Council decision was not apglicalilljeetc?ld
multinational corporation which therefore had as much right to sue is

defamati i i i
ation as any other trading corporation, notwithstanding the enormoy
power possessed by such corporations: s

CZ@ ct(})l not c]onsuier that 'the basis upon which it was decided in the Derbyshire
; e . at auocal authorzty_ coulcl_ not maintain an action for libel (viz: that
tern_ou('{auf:;c:a y elect_ed_ _publlc bodies should be open to public criticism unre-
:_ mmﬁil v the possnblhl:_y of an action for libel) applies to commercial corpora-
_1or.1ts, however l_arge, which are constitutionally in a quite different position. Nor
18 it, in our view, open to this court to i -
: ' ‘ : 0 invent a category of commercia
;gllrpotratloqs which, as an exception to a state of law binding on us, should not bé
e to r‘r_lall]ntam an action for libel. Some corporations may be very powerful
zgg?éergﬁl y and in hlomelffcfelr)ms well able to look after themselves. But we
ider there 1s no principled basis upon which a li -

: . a line may be drawn between
strong corporations and weaker corporations such as is required by the appli !
submissions.™ HEEE
(31 March 1999, unreported),

(31 March 1999, unreported, per Pill L]).

K. MINORS

8.31 A minor' can bgmg} an action for defamation but must do so, unless the
gqurt directs otherw;se; by suing by his ‘litigation friend’.? The liti ation
riend will be responsible for any expense incurred in relation to the liti agti ki
although he will usually be entitled to recover the amount paid or pa agble(:)n,
of any money recovered or paid into court provided that the ex enseyhas b =

reasonably incurred and is reasonable in amount.” Claims coml;nenced b o
behalf of, or against a minor can only be settled or compromised Wit}}f’ ___(:U

approval of t?he court® and any damages payable must be dealt with-a: Lﬁe

court directs.” A minor can be sued for defamation in the same way e

other individual, but will defend the action by a litigation friend * N

]éai)rﬁdglll_;:«;ﬁform Act 1969, ss 1 and 12. A minor is anyone under 18 vears of age.

CPR 21.2.

CPR 21.4(3)(c).

CPR 21.12(1),

CPR 21.10(1).

CPR 21.11.

CPR 21.2.

E R S
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L. STATE AND DIPLOMATIC IMMUNITY

Rights of state to sue

18.32 While folrelgn states and their various emanations may have sufficient
Jc;]g_al personality to sue, a question arises whether, in light of Derby-
shire goun?y Council v Times Newspapers' which prohibits the Crown fr ;
suing,” foreign states should be permitted to sue. If the underlying rationale ?g;
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the decision in the Derbyshire County Council case was the desirability of
permitting free and uninhibited discussion about institutions of the UK
government, then foreign states should not be prevented from suing. More-
over, international comity may require that if our government wishes to be able
to sue in foreign jurisdictions, the same right should be accorded to foreign
states in England and Wales. However, there was no express restriction in the
Derbyshire County Council case to UK governmental institutions and bearing
in mind the fact that the principle has been extended to political parties® and
the British Coal Corporation,* there is much to be said for prohibiting foreign
states from suing not least because of the desirability of allowing free and
uninhibited discussion of their actions but also because of their ready access to
+he media to correct any inaccuracies published about them.

1 [1993] AC 534.

2 Para 8.13 above.

5 Goldsmith v Bhoyrul [1998] QB 459, at 462, [1997] 4 All ER 268.
4 British Coal Corpn v NUM (28 June 1996, unreported).

State immuricy

8.33 Th= immunity of states is governed by two different regimes — the
comtaon law' and the statutory regime contained in the State Immunicy Act
1978~ though in most circumstances, it is the law contained in the State
iamunity Act 1978 that will govern. The State Immunity Act 1978 gave
statutory force to a restrictive theory of state immunity. It did this by enacting
a general rule of state immunity in s 1 and then subjecting that rule to a
number of exceptions that are contained in State Immunity Act 1978, Pt 1. The
immunity applies to any ‘foreign or commonwealth state’ which is defined to
include: (a) the sovereign or other head of that State in his public capacity; (b)
the government of that State; and (c) any department of that government,” but
not to an entity which is distinct from the executive organs of the government
of the State and capable of suing or being sued,” unless the act done by that
entity was done by it in the exercise of sovereign authority and the circum-
stances are such that a state would have been so immune.* The immunity,
where it applies, can also be claimed in respect of employees of the protected
entity.”

L English law adopted until the 1970s an almost absolute form of state immunity for states and
their heads. As a result of the increasing involvement of states, in one guise of another, in
commercial activities this position was gradually abandoned during the 1970s and a so-called
‘restrictive’ theory of state immunity was adopted under which acts of a commercial nature
would not attract state immunity even if done for governmental or political reasons. This
development of the common law was confirmed by the House of Lords in T Congreso del
Partido [1983] 1 AC 244, [1981] 2 All ER 1064. Where the common law does apply, state
liability will depend upon whether the act complained of is jure imperii or jure gestionis with
the former attracting immunity.

In Holland v Lampen-Wolfe [2000] 3 All ER 833, [2000] 1 WLR 1573, L, an American
citizen, was a civilian official of the US Department of Defence, working as an educational
services officer at a US military base in the UK. His role was to advise the base commander on
educational matters. One of the courses offered was conducted by H, an American citizen and
a university professor who had been seconded to the base for that purpose. L wrote a
memorandum to the university, reporting serious criticisms of T by her students and
questioning her competence. As a result, H brought proceedings for defamation against L. L
applied to have the writ set aside, contending that the proceedings impleaded a foreign
sovereign state and were covered by state immunity both at common law and under the State
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23.1 Harassment

ever a person has a right to be let alone by strangers with no
surely be when he lies in hospital recovering from brain sur
command of his faculties. It i this invasion of his privacy which underlieg the plain
tiff's complaine’ (at 70). In that case, the Court of Appeal could rely only on malitiou;

falsehood to sustain an injunction - more narrow than that allowed by the judge at first
instance — to prevent publication.

public interest to pursue, it gy
gery and in no more thap Dartia]

23.2 This judicial concern with media Intrusion is rei
the wider policy debate. The ‘media scrum’ comp
jostling photographers has become for man
practice; an obvious manifestation of the
pointedly by Tony Blair during his last spe

terated often by otherg in
rising massed hordeg of
y a leitmotif of unacceptable medj,
metaphorical “feral beast’ lambasted
ech while in office as prime minister.!

ion of a new offence and a civil remedy
covering the commissioning of various newsgathering acts.? In his subsequent
review of the first years of operation of the Press Complaints Commissjon
Calcutt reasserted — ultimately without direct impact — that the prescrjbeci
offence of physical intrusion should be enacted.” In its 2003 report, ‘Privacy
and Media Intrusion’, the House of Cor i

! The speech was delivered at Reuters, London on 12 June 2007,
‘question and answer’ session, it is reproduced as (2007)
Prime Minister’s Reuters Speech on Public Life’, P
Calcutt et al ‘Report of the Committee on P
1990), paras 6.33-6.34.

Caleutt, Sir David ‘Review of Press Self-regulation’, Cm 2135 (HMSO, 1993),

Select Committee on Culture, Media and Sport (2002-03) “Fifth Report: Pri
Intrusion’, HC 458, paras 34-39.

Select Committee on Culture, Media and Sport (2006-07)
the Press’, HC 375.

For example, in Resolution 1165 (1998)
called upon to ensure that legislation se

Togerher with the ensuing
“Tony Blair's “Media” Speech: The
olitical Quarterly, 78(4), 476-487.

rivacy and Related Matters’, Cm 1102 (HMSO,

vacy and M-dia
‘Seventh Report: Self-Regulation of

of the Council of Europe, state {overiiments were

: rved to prohibit ‘following oi chasing persons to
photograph, film or record them, in such a manner thar they are prevented from enjoying the

normal peace and quiet they expect in their private lives or even such that they are caused
actual physical harm’ (para 14(v)).

23.3 The aim of this ch
claimants who have suff

action afforded by the Protection from Harassment Act 1997 That Act has
been extended in coverage since its first introduction, and all
statutory intervention that focuses on behaviour in the vicinity of residential
property. The main alternative course of action involves complaint to either
the Press Complaints Commission (PCC) or Ofcom, either while the impugned

behaviour continues in the hope of having it cease or after-the-fact in order to
obtain some form of redress.

ied by separate
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STATUTORY SOLUTIONS: THE PROTECTION FROM
HARASSMENT ACT 1997

23.4 The Protection from Harassment Act 1.997fv:fas lir}acEed al;‘l ;Zﬁgﬁfg&;ﬁ
; i d perceptions that the practice of ‘stalking’ was jean
B s i i | ered by the existing law.' The
i d that it was inadequately cov 7 the iy
T its rapidity.? The mischief to be caught by

f the Bill was notable for its rapidity. e iy e parght 3
B stan bsessi ursuit of another individual, usually
tion was the obsessive p : /
thetil?agtljéa éy some passion ranging fromlargour to( arlzlmucsl.4";"lt1§a[t3&§g Slfcti[ge
B i rimi es (ss 2 an
i 3) and two criminal offenc ]
st o civil ey & f conduct which amounted to
: a person pursued a course o : i
Ewogie‘gth ce);eanofher. Further criminal offences were dmtro_ducedeéo fnr[;lzljg Lr::
k. ivi imi ini rs imposed.
| or criminal restraining orde
e of breach Qf ane 199 36i i h erage of the Act has been
i 1997.7 Since that time, the coverag '
f ool June i i d Police Act 2005, while related
d by the Serious Organised Crime and Po . '
;)(;t\:rreuri: wegfe introduced under the Criminal Justice and Police Act 2001

i i in Cali ia i . This
1 first instance of such anti-stalking legislation was mtrod‘uced in E,ahforgla ]:dlzgl?umbcr_
e "ftl r followed by almost all US states, the US Federal Congress, ;31f e
e o "ylth jurisdictions. Notwithstanding this fact, the problem was o ll:cn o L~SfL{I
e con;mmil‘ r"iiamis]sed or ignored in the UK before the laur_lch of the rel'{larkglb; su(actiaz -
e a)’;; } i-Stalking and Harassment Campaign (NASH) in 1994. Secu\omsu—. asncoﬂand
NaUOf}& \'-h‘l from Harassment Act 1997 apply in England Walcs, and ss 8-12 in i the.
the Pr )Ltﬁ ilfl was extended to Northern Ireland under s 13 in June 1997 by mi}l{l g
E‘CU"’?L:CW faw Harassment (Northern Ireland) Order 1997 (81 1997/1180) (NI f Z)m
1’l’)xm(mNrgrf:l]disnn and T Lawson-Cruttenden Blackstone’s Guide t? the Pmtect(ijoizs Tcia]
E:;f;:sl?l:?;;nt Act 1997 (Blackstone Press, 1997); E VOIIII Heussent(?i)OtO:)l 9'5171:: L\;Ix:ba}lgumgl e
% f Britain’s Protection from Harassment Ac ) | |
IEObLZTSL;gZ??sg;S: ftEBi:llt;éT'n ST}aZO(tjeriminaIisaIion of Stalking: Constructing the Problem
urr » L
luating the Solution (Routledge, 2001). . -
f ;md ’.Esvarecedf;g:i by a brief consultation published in July 1996: Home (?f(f}f:[i//}éocr)d 1Cg};6) e
lt YNDP artment (1996) “Stalking: The Solutions — a Consultation Paper . 1‘; Lsdnk 2
he House f Commons, the bill was introduced on 5 December 1996, and t E) p o
B i o d ‘cad‘m,t;r committee, report and third reading stages on 17 and 18 > ecem
thl'ﬂughclfs Sbec708ul-§53 96 %—988). It was then considered in the House of Lords on 29 _I;lﬁl}gicrﬁ
(297H5%’]9/'EHLDeb 917-943), 17 February (578 HLDeb 511-542), 10 Marcg _:57h HLDeb
13955() and 17 March (579 Hj_Deb 714-716), becoming the final b_1ll conflldeIr{e 11-11 tA;;Sﬂnt i
Eef_nr\e ;he Prorogation and Dissolution of Parliament. It received the Roya
arch 1997. ‘ i
3 lﬁioi\;[ctiﬂn from Harassment Act 1997 (Commencement) (No'l) Sird:er] gﬁz;ﬁ[ﬂ}gﬁgﬁﬂj()h
For official guidance on the Act, see Crown Prosecution Service ‘Legal Gu :
from Harassment Act 1997’ (CPS, 2007).

23.5 The following paragraphs undertake tvao tastIs. Firfrtli3 r’cl}segcct)fie;gj;:fi?é
- i i i rass
tions on the introduction of the Protection from Ha ol
ighli icati f the new powers to news-gatheri
highlight the fact that application of tl ; S egs g ere
I t.! Secondly, they desc
behaviours was always understood to be in prospec 5 _ i
i : able to police under
the basic features of the Act and related powers avai e
imi i i In doing so, they note specific factot
Criminal Justice and Police Act 2001. 5 _ e
ili icati f the Act to media practices,
that may facilitate the application o > media practices, anc i
ticular to repeated publication and news-gathering /
E?)rnlcc;llj):ers with rpeﬂections on the utility of the legal powers available under the
1997 Act.

: dia’, Journal of Media
McCann (2009) ‘Harassment and‘the media’,
?EiLgi?ggali§9T?§?S§§o:? ?200‘;) E‘lll~'1lzls(h flood or slow burn? Celf?brmes, Eho;ggi%l;ers and
trl‘; I;rotec,tion from ,Harassment Act’, Media & articles Law Review, 14(4), :
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23.6 Harassment
Background to the Act

23.6 The proscriptions contained in the Pr
1997 are sufficiently broad as to encompass

wider range of behaviours including some journalistic practices. This wag
understood from the outset. This fact was forcefully demonstrated by the
publication of Home Office research in 2000 that had been undertaken to
assess the use and effectiveness of the Act.' This study found that the
legislation was relatively rarely used against ‘stranger’ stalkers. Ninety-
eight per cent of perpetrators in the sample of cases used were known to the

victims. They were partners, ex-partners or relatives in 41 per cent of cases,
acquaintances in a further 41 per cent of cases

otection from Harassment Act
not merely stalking, but also 4

, it has been deployed creatively in a number of wider
including employer’s liability,* curbing public p
tic violence.*

1

contexts,
rotest,’ and restraining domes.

J Harris An Evaluation of the Use and Effectiveness of the Protection from Harassment Act
1997, Home Office Research Study 203, (Home Office, 2000). The study examined a sample
of 167 harassment cases sent by the poli

olice to the CPS during 1998 for a decision on
prosecution. The work also involved interviews with police officers, Crown prosecutors,
magistrates and victims of harassment, The study found that 80 per cent of suspects were male,
while 79 per cent of victims were female;

that a relatively high proportion of harassment cases
were dropped by the CPS (39 Per cent compared with an average for all offences of
14 per cent), although the conviction rates on cases brought to court were relatively high
(84 per cent of cases).

See, for example, Majrowski v Guy’s and St Thowmas® NHS Trust [2006] UKHL 34,

See, for example, DPP Moseley (1999) Times, 23 June, (1999) Independent, 21 June, DC,
See, for example, R v Miller [2007] EWCA Crim 2852,

23.7 When the Government introduced jts bill in early December 1996, it diq
so in preference to supporting a Private Member’s bill that had also sought 1o
outlaw stalking.' As Home Secretary, Michael Howard MP explained. that this
was due specifically to the fact that the alternative proposal created" strict
liability offences, and did not include any ‘safeguards for journalisis or others
whose legitimate activities were similar to the actions that aniounted to
stalking’* In contrast, the Government’s bill included a general defence

designed to protect behaviour that was reasonable in the attendant circum-
stances.
' The alternative Stalking Bill had been introduced by Janet Anderson MP on 6 March in the

previous parliamentary session, bur its second reading was deferred after it failed to obajn
government support (277 HCDeb 609, 10 May 1996)

287 HCDeb 781, 17 December 2006.

5]

23.8 Notwithstanding the inclusion of this defen
the legislative phase in Parliament to highlight th
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alists to conduct important research.” An editorial in tjle T;::et'sh;i}}c?;i

i * while members of the paparazzi — although a an{ < they
- CC:HCC‘I‘H, d in ‘stalking’ their subjects — expected that the aw wo ol
s il oo t them.* Commentators concurred: ‘the bopndanes of this
;iePl?;?gnafrt?]Sot yet ee:,tablished but it clearly has the poten_t;li t;c})l :?f;:s’nfw
ol * 1l hich may be an effective weapon agai i
‘privacy-type rights w

Bennett
1 287 HCDeb 805 and 810, 17 December 2006 (per Rupert Allason MP and Andrew

iyl g?];c?ggg 7 and 813, 17 December 2006 and 577 HLDeb 924, 24 Jan 1997 (per Kevin
2 287 HCDe = 3

McNamara MP, Janet Anderson MP and Lord Thomas of Gresford respectively).
cNam: .
*, Ti 19 October.
96) “Its Bad to Stalk’, Times, ek - ‘ -
‘3‘ i’i?fralzis (1996) ‘Di’s Revenge: Snappers in ]all., Guardian, 15 ;]igl)f(zooz) el Uil
s M Tugendhat and I Christie (cds) The Law of Privacy and the Media
Press, at 11.55.

Components of the Act and related powers

i istinct prohi-
3.9 The Protection from Harassment Act ]997 mclud_eij t\zo dlszlrr;:) npfrom
ﬁ't.ions on-natassment. As originally framed, 1thprzh1 ite eillt% e e
: 4 * which amounts to the *harassm 3
ing a ‘course of conduct’ which a ; SRR
pkﬁ's?;n‘i‘at person ‘knows or ought to k_ngw amounpsatg h%rﬁsmmhibiﬁon
ervlcr “The harassed other must be an 'm(_:hwdual person. 'SELOandpl)ohce o
Oq fflé\rasslrlrlent was inserted by the Serious Orgamsei Cr11r911967 D
(".005 to become a new Protection from Harassfmerltd ctt Whic’h o ol
b ion 1 it of a course of conduc
ision impugns the pursuit o iy
Erovsl;?nolent o]fjt\io or more persons, where (b) the p_er.petrac'ico‘l::l kno:;ss e ag,rny
aIl-canow that it involves harassment, and Wh_lch (c) is inten il tto lc)lo Telpeny
tOrson not to do something that he is entitled or f{equ“ﬁf arc; end,ment oo
& i d obligation to do. The .
hing that he is not under any e
ilonilertled istensibly to ensure that the Act covered the strgte%ylof igures thgat S
:igother protesters to target the employees of _cpmp?mesl;_ tt:d T &
. secution can be brought even where the individuals subjec ke i
Sr(i)sodes in the course of conduct are not one and the samﬁ persoli.ation ith ihe
ol:r)i inal prohibition, there is no reason to presume thaF the a\%[)pmceS O inally
nev% restriction will necessarily be limited to t.he c1rcuhms ‘aﬂexgbihty’ )
contemplated when it was introduced. ]_Depenchng 01'111 the L P
which the third criterion in particular is mterpr_eted, this sc,lecl: ; VSS ot
might also apply to journalists or photo-journalists engaged in newsg
activities.
Section 1{1)(a).
Section 1(1)(b). _ _ . s
22522: 7%51( a)s inserred by Serious Organised Crime and Police Act 2005, s

Serl i Crime
“Secti 127 of the Serious Organised

i 2005, ‘Sections 125, 126 and g ne

I_Iof.imI(3 ?fﬁCﬁAgll';gé?’ 3?;,11:31 9, See generally, Home Ofﬁce.’Attorlney h(genelti; zg)tis:ﬁ(c:l/g)me
Amimal Welfare - ;5 o i le from animal rights ex {

i — Human Rights: protecting people fros X! ok e
g?;i?:!.lg)%‘j{a;eor an ﬁ;ﬁstratitfn of problems of applicability of thc? zl\gtg(a]s&':ii?i;ly egi

see Di’rector of Public Prosecutions v Dziurzynski [2002] EWHC

PO
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23.14 Harassinent

be applied by the tribunal of fact to evaluate the incidents in question. There

must be a relationship, however, between the repeated interactions betweep
perpetrator and victim.

' Section 7{3). As originally conceived, the new law would ha

implying a need for at least three interactions between
reduction of this element to onl
legislation too far.
% [2000] All ER (D) 224, at 15.
See para 23.12, fn 2 above. It is noteworthy
irrationality standard in assessing the appropriateness of the magistrares’ conclusions. It has
been suggested that ‘on any lesser test the defendanc’s actions surely constitute one piece of
conduct not a “course” of it. If calls within five min utes constitute a “course”, where will the

courts draw the line?’: Ormerod, DC (2003) ‘Commentary on DPP v Kelly’, Criminal Iay
Review, January, 45-47, at 47,

ve required ‘persistent offending’,
the perpetrator and victim, The
¥ two instances was seen by some as extending the ambit of the

that in this case Burton J was applying the

23.15 Where the Protection from Harassment Act 1997, s 1(1A) prohibition
is in play, the conduct in question on the separate occasions need not be
directed at one and the same individual. In addition, conduct can be imputed
to a third person as well as the actual perpetrator where that third party has
aided, abetted, counselled or procured such conduct.! This raises the pos-
sibility, for example, that a an editor or media organisation may be found

liable where a journalist has been in some way directed to perform the
impugned course of conduct.

Y Section 7(3A). In this case, the third

contemplated or reasonably forescea
procuring,

party’s knowledge is presumed to be that which was
ble at the time of the aiding, abetting, counselling or

23.16 No definition of ‘conduct’ is offered in the Protection from Harassment
Act 1997. It is explained, however, that conduct can include speech.! Case law
has also seen the legislation used in respect of other forms of communicaicn,
including the sending of letters or emails,” flying banners from aeroplanes or
dropping leaflets,’ making telephone calls or leaving voicemail, sloganeering
using a megaphone,® or publishing newspaper or Internet-based articles.® In
the Home Office study conducted in 2000, it was found that sommon forms
of conduct involved in cases sent to the Crown Prosecuticn Service (CPS)

included threats (either face-to-face or by telephone); following the victimy

waiting outside the victim’s property; making silent or obscene telephone calls;
damaging the victim’s property; the use of violence; sending unwelcome gifts,
and even ordering unwanted taxis on the victim’s behalf.” It was also found
that almost all cases involve more than one form of harassing conduct.

Section 7(4).

Alexander Baron v Crown Prosecution Service (13 June 2000, unreported), QBD and CCv AB
[2006] EWHC 3083 (QB), [2008] 2 FCR 505, [2007

12 FLR 301 respectively. In Ferguson v
British Gas Trading Ltd [2009] EWCA Civ 46, the Court of Appeal determined that it was at

least arguable thar a course of conduct comprising the sending of a number of unjustified bills
and threats of legal action could comprise a course of conduct amounting to harassment.

Howlett v Holding [2006] EWHC 3758 {QB), (2006) Times, 8 February, 150 Sol Jo LB 161.
Kelly v DPP [2002] EWHC 1428 (Admin)
Silverton v Gravetr [2001] All ER (D) 282 (Oct).

Thomas v News Group Newspapers Ltd [2001] EWCA Civ 1233, [2001] All ER (D) 246 (Jul);
Gentoo Group Ltd v Hanratry [2008] EWHC 948 (QB).

Ao bk W
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1 1 151 vomm Harassment Act
7 ] Harris An Evaluation of the Use and Effectwenesfsﬁof tlzogolz)r)or:E ic;i{"é
1997, Home Office Research Study 203, (Home Otfice, ’ 1

CoURSE OF CONDUCT IN THE MEDIA CONTEXT: HARASSMENT BY
REPEATED PUBLICATION

23.17 A number of scenarios that may arise in the mediaf1 contic_;ct may amtORIEE
; i arassmen
t for the purposes of Protection from
to a course of conduc poss o s
10 | the case of Thomas v
7. A first scenario is that exemplified by o
ll\?fzuspapers Ltd." This involved a purported course of cEnEiuctt ﬁorgglr;:tlr;gf
icati 1 ticles. The argument before the 0
blication of a series of newspaper art : _
E&u peal centred upon the failure of the judge at first instance to stg;(e oui a c1i\;1€1
acF;ion brought under the Protection from Harassment Act 1997, or to g
summary judgment in favour of the appellants. N
i 18 i E Finch (2002) “The
1 [2001] EWCA Civ 1233, [2001] AlL ER (D) 246 {Jul). For discussion, see E Finch {

i 2 | of Criminal Law, 66,
i i Freedom of Expression and Harassment’, Journa :
?;K;%%ﬁh}pgzzge(e;()ﬁrl) ‘Harassment by the Media’, Entertainment Law Review, 13(1),

18-20.

23.18 Theimpugned course of conduct occurred after :L civili;m pi)_hce g}fﬁ(}i{:;r
' 2 i ts made by a number of police ;
eported allegedly racist comments :
iefw“iag in their demotion. Referring to these! events, the Sum gegvsgap;n
published two articles and a series of readersl letters acc%mfelﬁ;: Wa}; g
cditori ticles and letters was tha .
wditorial note. The tenor of the ar ers was g !
: iti ‘ ? tion of the claimant.
tness ‘gone mad’ at the instigation -
example of political correc at th S
t the publications were ‘s i _
Lawyers for the Sun accepted that , G, 2gEressive
i ! aid to have caused the police wo '
and inflammatory’.' They were s / ’ i o g
i - ing to her as a ‘black clerk’ — to have 1
and anxiety, and — by referring to : ! :
hostility agy;:inst her. She had received racist hate mail addressed to her place o
work in consequence of the articles.

I A Rusbridger (2001) “Courting Disaster’, Guardian, 19 March.

23.19 At first instance, the appellants had _cc%nteﬁlded that Pl;ltﬂ]clg?t;)‘goﬁisz
! icles 1 id not satisfy the requireme L ‘co
number of articles in a newspaper did not s lire LA O
d i Id involve a restriction of media rig
of conduct’. They argued that this wou ] i T
ressi ised this approach before the Cou
to freedom of expression. Counsel revise 1e C
Appeal, however, and accepted that harassment by repeated publication was
? .
conceivable in exceptional cases.! "
1 A vivid confirmation that a course of conduct involvirl\g dthehdcplmlfmegg gfo?ri : ;J;s;n? r;li%ctti ;Z
£ ession should not be expected to exclude the applica _ i
%:igf?ﬁrft}f:f;se of Howlett v Holding [2006] EWHC 3758 (QB), (2006) Times, 8 February,

i ‘ i 23.35 below). The
LB 161 (for an outline of the facts of this case, see para .
lgr?tesxﬁiio]rfwas also a(ired, and rejected, in Silverton v Gravett [2001] All ER (D) 282 (Oct)

23.20 The consequence of the Court of Appeal ruling in Tl'oog_ms v gjgﬁ
Group Newspapers Ltd was the opening Ef ailJ new f.ronE for lgl{zr;asstr)rrlgm el
1ons i i i i otection from

tions in their contemplation of risk under the Pr ; :
1997. One commentator has suggested that use of the available cause %f acgﬁlnt
in such circumstances ‘is now becoming increasingly common’ to the p
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COURrsE OF
CONDUCT IN THE
ME

PROGESSING PHOTOGR AP, DIA CONTEXT: HARASSMENT BY
23.25 A final po;

" al point )
way of adden é)um Ict)nhzcs)ulg: of condt(xict in the media context is offered b
develonin intine dre o) Mooted by comme : ©
divisibfe ilg]atpr‘,‘ntmg, distribution and sale of the llﬂloltl(t)atorsl-lthat the taking,

: Lo “con R . ra :
engaging in this sequ]:_-;r on several Occasions™, with thge rgsult- tlh .t might be
Act." At firs €€ on one occasion op) 1 - that someonpe

g t glance, this ar ¥ would become [iah)
: ument see Hable under the
interspersed between s 18 ms untenable, C
' i een the taking and the publication of the ;fltc?tmlyj ﬂllle CTVCHI:S

: 0graphs do not

perpetrator and victim, and gq

Morgan (2() )3) lrivacy nidence g H L1fe i e ]
5 CO ﬁd :
- win ( ) L dF orizontal Effi {5 1 HE?”D l‘OLIblC Camb td!&" a,
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cotection of the Act a very large number of victims, and would thus risk
significantly thwarting the legislative purpose.

1 Section 1(2).
[2001] EWCA Crim 1251, [2001] All ER (D) 230 (May).

2

Exclusion of the section 1 prohibitions

23.28 Neither of the s 1 prohibitions apply where it can be demonstrated that
the course of conduct in question benefits from a lawful excuse. Three such
justifications are stated in s 1(3): (a) that the course of conduct was pursued for
the purpose of preventing or detecting crime; (b) that it was pursued under any
enactment or rule of law or to comply with any condition or requirement
imposed by any person under any enactment, and (c) that in the particular
circumstances the pursuit of the course of conduct was reasonable. With
respect to the more serious criminal offence contained in s 4 of the Act,
justifications equivalent to clauses (a) and (b) are available. In that context,
however, the third justification is more limited, applying only in circumstances
where the course of conduct was reasonable for the protection of the
perpetrator <r some other person, or for the protection of property.! Each
subsectiori iriust be interpreted by the courts in light of the right of the wider
populatior to receive information on matters of public importance derived
from article 10 of the European Convention on Human Rights.

Lo Caction 4(3).

23.29 It is also open to the Secretary of State under s 12 to issue a certificate
to exclude the application of the Act to a specified person with respect to
anything done on a specified occasion. This can be done where the person
concerned is acting on behalf of the Crown for reasons of national security, the
economic well-being of the United Kingdom, or the prevention or detection of

serious crime.

EXCLUSION OF THE PROHIBITIONS IN THE MEDIA CONTEXT:
REASONABLE CONDUCT

23.30 The first and third of the s 1(3) defences may be relevant to the media
context. The s 1(3)(c) exclusion will clearly apply in many situations in which
a journalist is accused of harassment under the Act. In assessing whether a
journalist’s news-gathering activities were reasonable, account will be taken of
their consonance with the appropriate media code of practice.

23.31 In the Thomas v News Group Newspapers Ltd case, once the appel-
lants had accepted that harassment may be occasioned by repeated publica-
tion, the outcome rested on the question of whether the course of conduct
could be excused as reasonable under s 1(3)(c).? In reaching their conclusions,
the court clearly had in mind the interests of society in media freedom. Lord
Phillips MR stated that in general ‘press criticism, even if robust, does not
constitute unreasonable conduct’.” The appellants maintained that to be
considered unreasonable, publication of a series of articles ‘would have to be
extreme and be devoid of any true desire either to exercise freedom of speech
or to fulfil the newspaper’s responsibility to inform the public’.’ For the court,
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the question was ‘whether a proposed series of articles, which is likely to cause
distress to an individual, will constitute an abuse of the freedom of the press
which the pressing social needs of a democratic society require should be
curbed’.?

' [2001] EWCA Civ 1233, [2001] All ER (D) 246 (Jul). For an outline of the facts of this case,
see para 22.18 above. So much is implicit in the structuring of the judgment, consideration of
the key arguments under the heading ‘the nature of reasonable conduct’, and most particularly
in the discussion presented in para 50 of the judgment.

[2001] EWCA Civ 1233, at 34, [2001] All ER (D) 246 (Jul),
[2001] EWCA Civ 1233, at 14, [2001] All ER (D) 246 (Jul),
[2001] EWCA Civ 1233, at 50, [2001] All ER (D) 246 (Jul).

23.32 An example of such abuse — or extrem
was that of the editor who uses his
vilification against a lover with who
further example agreed by the parties
of articles was to invite racist hostilic
the appellants, the Court of Appeal fo

e publication - offered by counsel
newspaper to conduct a campaign of
m he has broken off a relationship.’ A
was that where the purpose of the series
y against the subject. Unfortunately for
und that this may have been the situation
in the immediate case, and that the judge at first instance had therefore been
correct not to strike out the action or to dismiss it summarily.> The course of
conduct that amounted to harassment may not have been excusable as
reasonable in the circumstances. The case was returned to the High Court,

' Thomas v News Group Newspapers Lid [2001] EWCA Civ 1233, at 36, [2001] All ER (D)
246 (Jul).

It was considered arguable that reference to the police worker’s race was gratuitous, that the
omission of mention that a white police officer had also made complaints reflected an intention
on behalf of the Sun that the complaints be seen as having themselves been motivated by race,
that publication of details of the police worker’s place of work might foreseeably result in the
sending of hostile letters causing further distress, and that the letters had been deliberately
selected in order to emphasise the racist element in the story, In this last regard, it remained
open to a publisher to quote racist comments made by others — as determined by Jersile o
Denimark (1994) 19 EHRR 1 - but in this case, the Suz did not disassociate itself from is

readers’ letrers, Rather, the opinions that they expressed were in line with the tone of the
article that had provoked them ([2001] EWCA Civ 1233, at 38-51)

%)

23.33 On the facts, Thomas would appear to have been correcily decided. It

is submitted, however, that in his references to the concept of harassment Lord
Phillips upset the clarity of t

he judgment as a whole. He suggested that
reasonable though sustained press criticism would not fall within the natural
meaning of harassment.' He noted further that ‘before press publications are

capable of constituting harassment, they must be attended by some exceptional
circumstance which justifies sanctions and the restriction on the freedom of
expression that they involve’, concluding that ‘such circumstances will be
rare’.* The upshot was that ‘a pleading, which does no more than allege that
the defendant newspaper has published a series of articles that have foresee-
ably caused distress to an individual, will be susceptible to a strike-out on the
ground that it discloses no arguable case of harassment’.* This was said to be
‘common ground’ between the parties. It is not clear, however, that this
common ground is adequately shored-up. That is, Lord Phillips’ statements are
correct only if the concept of harassment as used therein is taken to refer to the
s 1 prohibition iz toto. Certainly, only in the rare, exceptional circumstance
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i icati r caused
Id a course of conduct involving publ;catlonbfhag e;llzﬁrtrfil chs caused
i icti idered not to be reasonable, bu _
; he victim be considered n : ey
L d to harassment under the s 1(1) pro
: ell still have amounted to ; inde . provision.
b e fgf ‘harassment’ by means of repeated publication will be legitim v
Normally,
its reasonableness. - .
lt Thomas v News Group Newspapers L.td [2001] EWCA Civ 1233, [2001] AL ER (D) (J
1P0
at 32.
[2001] EWCA Civ 1233, at 35.
Giv 1233, at 34, e .
[Zogl] ]]::iwlgf(::ica;red that the approach taken in the Act to(;iescr;b;ng haLastslzltE;x;t ;S,:fngfto
S icti d the knowledge of the perpe 1
t n the victim an . l
woem S e?f}fz Ziggjillfn Eﬁg with common usage or the natural meaning of the word

SR

conceive o0

S \ T: ENTING OR
ExcLUSION OF THE PROHIBITIONS IN THE MEDIA CONTEXT: PREV
DETECTING CRIME

it i her the
ile ists can rely on s 1(3)(c), it 1s debateable Whet .

& Whllc?lligili?iashf)t;)en to thgm. This defence was }ntrpduced into ’tilveogig
{ 1(3:)(3) éxl svision’ designed to ensure that various ‘police activities
B I?r :Vrsthe rohibitions.' The openness of the statutory langlgafg}e
iy Caug‘;{t J]l};enfres proom for the contention that the de_fence shou t((;,
uszcgll’agci‘}:; z;;’yone whose purpose is to prleverét gr c_!eteci_;ltrir‘l{ee. ]I; I;i ;:ﬁéfts !
e is i deploye investi _ alists.
sec"u'a“-', N igtl\%}fcﬁciﬁ;z; Ltg}?;t 1:“teherf isyno rgason why an mves?l%j?}\iz
RC;;IJ;O;I]] ippropriate circumstances should not also be able to prove
lcp

ot 13
had the same purpose and was therefore entitled to the defence’.

December 2006. '
1 per Michael Howard MP, 287.’ HCDeb 784, 17 Lc?rr;s L S—
2 A Hudson (2003) ‘Privacy: a right by angsotherggame , Europ
ial 1 : privac 3-85, at 82,
Special issue: privacy 2003), 7 N .
¢ %%poltneﬁtson and A Nicol Media Law (Sweet & Maxwell, 2007), at 3

i i i ilability of the s 1(3)(a)
important case on this question of avail ) Slte)
isfsceAtI:) jmlljrnalists is that of Howlett v Holding. _Thereg l:adyn] ;ogosmg
P ity provided by an apparent divergence of views etwe}e1 P eing
OPPOKtilﬂl ! Erceive a measure of ambiguity in the language of t elpéog ‘o
COLcllntSe dteo 1E())y the rule in Pepper v Hart.* Having done so, he conc EC; i
il?e sSopepof the defence was limited to public enforceme_x;lt sagﬁ?,)(c)-was
lained that the generic reasonableness defence set outhl L) s
- d to encompass journalists” investigations among other ml;l e of
expecte "c;"lfe ossli)ble importance to the defendant in Howlett v Ho ‘mh o
P}lll rpos?fs;bilit %f the paragraph (a) defence in addition to thlan_: in pfaragf;;pm ?
:N::sa‘t[lz‘il;t theyforrner defence does not include any ?xphat rse Eéetnopen 2
requirement of reasonableness. The paj_:agraph (cﬁ de enc;sv::asonable e
him, as there was ‘no reason at all’ to view his behaviour
the circumstances.”

i ;. LB 161. The defendant had,

' [2006] EWIIC 3758 (QB), (2006) Times, 8 February, 'leO SOJSJ?er B e st oh

for iod of four or five years, occasionally flown banne ’ R

D; et he claimant in abusive, derogatory and defamatory terms. d;r slso droppe’

fontlets ottt to time over the surrounding areas, and hadAplaceAd ‘her ubn e syl e

i frOml‘n'mﬁh t his aim was to cause her ‘hell’ and to enjoy his ‘payback ti £ e
?;dt;ilf;f ;Cgiz:i;s?a planning application while acting as a local councillor (para 7).
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maintained that he was interested in demonstrati
ntan - he w ng that she was trati
by claiming a dlsabllit_:y allowa_nce. She had previously brought tvﬁ)rf)rzicl;i;;fi]al
response to his behaviour, during which the defendant had had access to her
indicating that she had a degenerative disorder of the spine.
[1993] AC 593, [1993] 1 All ER 42, at 30-33.
However, Eady. J considered that even if it were available
dgf(—:nce by a private citizen must invoke, objectively judged’
I?Iecc;?i?tigzg%?uEWl?Ci ?758 (QIB), at 33, (2006) Times, § February, 150 Sol Jo LB 161)
. r of this conclusion the consonant vi g 5 |
Chief Constable of Hampshire [2005] EWHC 25500([](3%) thalv440f Togeadhar | i KRS
[2006] EWHC 41 (QB), at 35. , -

‘benefit frayg
ibel actiong in
medical records

any reliance on the paragraph (a)
some rational basis for the courge

4

23.36 Notwithstanding the view ex i
. ! pressed in Howlett v Holding, it i
that the point remains open. As noted by Eady ], on the facts of tﬁ!at CISSiriHEd
;les-ng stren%t'lll to the deafendanl:’s claim to benefit from s 1(3)(a) Moreofg i
Judge readily accepted that there were two views on [ d
: : ) the legal
the_Lz[ }11s own may be incorrect. It is noteworthy in this respect, t%lat ]Pil?lil;il;,ls Hi
gu:t.e 1nles3 on the Act the CPS maintains that ‘it is possible that [tgl-{:l
zec_mn _( }(g) d_efence] _could also be raised by individuals su ﬁ
s mvestlgfa(tiwe journalists - who claim that their activities are for tfl
Eurlposle of etecting or preventing crime’." The last revision of the guidelin .
d?;[)) ;tg ji‘ﬁ nm Dtecerpber 2007, post-dating Howlett v Holding. Whether th{z:
portant in practice is a moot point. It is unlikel :
e [ IR M o int. unlikely ever to be the case
journalistic behaviour would i
subparagraph (a) and not subparagraph (c) o e

1

Crown Prosecuti ice * i g i
e ution Service ‘Legal Guidance: Protection from Harassment Act 1997 (CPS,

The criminal offences

23.37 The Protection from Harassment Act 1997 introduced tw imar:
glmmal (C)[ff]gnces. Section 2 prescribes the less serious of these ?nE;tsmirs/
3 (S .
sur;gﬁ:use ffreach of either the s 1(1) or s 1(1A) prohibitions is made a
ary otfence, punishable by imprisonment for a term not exccad i
fﬁoﬂt};fs and/or a fine not E;'Xceeding level 5 on the standard smi“lT ;f(l)ngastiex
Mf;i h ‘?esrbf_:teq no prosecution of a journalist or paparazzo tadsr this head?
Pl > it is not clear hq\v often purported victims of news-gathering
1 rassment call upon the police to intervene in their favour.
The upper limit of this fine is currently £5,000. Am i
;);'steern;gcirr 'EE: ti\‘:agis_trates’ COL_lr_ts }Act 1980, s ia%lfl?}:etc:igtiﬁgi:;‘gfnci? l;;pT(fs;al?:z
e L ot I;)acnmisgu;s;at;hshed under the Act was considered by the Court of Appeal
mRv [2004} EW(‘Ayeér[im zélgf\ll ER 816, [2:00(}] 1 Cr App Rep (S) 131, CA. See also R
oy 120 B <4t Lrim. J0LE; a_nd _Scntencmg _Guidelipes Council, Magistrates’ Court
g Guidelines: Definitive Guideline (Sentencing Guidelines Council, 2008), 68-70

i&;l.sri t"{lhe more serious crime is detailed in s 4(1), and covers the scenario
whl e PEfﬁF’U ?ub]ect to the l?aragsment_is put in fear that violence will be
used against him." The offence is triable either way. A person convicted o
gldlctment under s 4 will be liable to a term of imprisonment not exceiding
f l';fr(; yeaL_'T and/or a .ﬁne up to the statutory maximum.* A person convicted
marily may be imprisoned for up to six months and/or a fine up to the
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gtatutory maximum.® Home Office research has found that almost half of
convictions in fact result in conditional discharge.* Where an offence under s 4
is not made out, it is open to the jury to substitute a finding of guilt under the
¢ 2 offence.” The Crime and Disorder Act 1998, s 32(1)(a), (b) created racially
or religiously aggravated forms of the two offences.® Journalists should be
open to prosecution under s 4 only in the most unusual of circumstances. Su_ch
a prosecution is conceivable, however. A number of instances of celebrity
‘hounding’ by paparazzos have involved damage to property (including
damage to vehicles occasioned during use), while others have culminated in
prosecution of photographers for offences to the person.” The most notorious
of all such incidents saw the paparazzi carry partial blame for a number of

deaths.?

i Here again, the mental requirement on the part of the perpetrator is only that he knew or
ought to have known that the course of conduct wonld cause fear on behalf of the other party:
s 4(2).

Section 4{4)(a).

Section 4(4)(b).

J Harris An Evaluation of the Use and Effectiveness of the Protection from Harassment Act

1997, Home Office Research Study 203, (Home Qffice, 2000), at 36. These figures did not
vary hugely depending on whether a s 2 or s 4 offence was under consideration.

5 Section 4(%).

6 Racial &r celigious aggravation arises if (a) at the tme of committing the offence or
immeaiacely before or after doing so, the offender demonstrates hostility towards the victim
bise-ion the victim’s (presumed) membership of a racial or religious group, or (b) the offence
1 wotivated (wholly or partly) by hostility towards members of a racial or religious group
“ased on their membership of that group: Crime and Disorder Act 1998, s 28. In its aggravated
form, the s 2 offence becomes triable cither way, and punishable on conviction on indictment
by up to two years’ imprisonment and/or an unlimited fine (s 32(3)). The aggravated form of
the s 4 offence remains triable either way, but the potential term of imprisonment on
conviction on indictment is extended to a maximum of seven years (s 32(4)). An acquittal on
the aggravated form of either offence can be substitured by a guilty inding under the standard
s 2 offence, or — in the case of the aggravated s 4 offence — by a guilty finding under the
aggravated s 2 offence (s 32(5)-(6)).

7 See, for example, PA Mediapoint (2007) ‘Photographer sentenced for Mills-McCartney
assault’, Press Gazette, 16 August.

& PA Mediapoint (2008) “Jury: “Paparazzi and Henri Paul to blame for manslaughter of
Diana™’, Press Gazette, 8 April.

g oW om

23.39 The limitation period for proceedings brought under the s 2 offence and
the s 4 offence when tried summarily is six months." For trials on indictment
of the s 4 offence, the period is six years. In DPP v Baker, the High Court
considered an appeal from an acquittal on a s 2 charge made by a magistrates’
court.2 The course of conduct in question had been spread over a period of two
years and eight months. The magistrates had concluded that any evidence
relating to events that took place more than six months before the complaint
was made was inadmissible on the basis that it was outside the limitation
period. Fulford J rejected this approach. He noted that the course of conduct
was a ‘continuing offence’, and explained that ‘so long as at least one of the
incidents relied on occurred within the limitation period the [limitation
period was] not vielated the offence was only complete when the last
act was . . . committed’.” He considered that such a ‘purposive interpreta-
tion of the section meets the overall justice of the situation’; it would not limit
the prosecution to pursuing only those courses of conduct that transpired
within a six-month period.* A similar approach is adopted in the legal
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guidelines published by the Crown Prosecution Service:

completed with the final act complained of, and the six mo
should run from this date’,’

‘the offence ig
nths’ limitation

! Magistrates’ Court Act 1980, s 127.

2 [2004] EWHC 2782 (QB), [2004] All ER (D) 28 (Nov).

® [2004] EWHC 2782 (QB), [2004] All ER (D) 28 (Nov), at 20.
* [2004] EWHC 2782 {QB), [2004] All ER (D) 28 (Nov).

3 [2004] EWHC 2782 (QB), [2004] All ER (D) 28 (Nov).

23.40 Notwithstanding the decision in DPP Baker,'
whether the relevant limitation periods curtail the coutse o
may remain contestable. Interestingly, the CPS guidance does suggest that
‘prosecutors should be ready to argue this point, as it is anticipated that some
magistrates may prefer a stricter interpretation’. That the point is not
absolutely fixed is also suggested by the decision in Daniels 1 Metropolitan
Police Comr,” albeit that this was a civil action based upon s 3. In that case,
the claimant had set out 11 purported instances of harassment in her
particulars of claim. Some of these predated the Protection from Harassment
Act 1997 itself, and could not therefore be taken into account. Mackay J also
deployed the six-year limitation period relevant in the civil context to
determine that actions that took place outside of that time bracket could not
support a claim for damages. Cumulatively, these two factors saw him exclude
six purported instances described in the claim from the outset.> The effect of
the Protection from Harassment Act 1997 is prospective only, and so the judge
in Daniels was correct to ignore events that predated the Act. The second
excluding factor on which he relied, however, would appear to have ignored
the conception of the course of conduct as a ‘continuing offence’ as developed

in the earlier case. It is submitted that the approach in DPP v Baker is to b-
preferred for the reasons given.

 [2004] EWHC 2782 (QB), [2004] All ER (D) 28 (Nov).
[2006] EWHC 1622 (QB), [2006] All ER (D) 36 (Jul). It should be noted that <he veint did
not become critical in Daniels as, on determination of the facts of the case, few of the mstances

detailed in the particulars of claim were found to have occurred, and those that did were found
not to have amounted to harassment,

[2004] EWHC 2782 (QB), [2004] All ER (D) 28 (Nov), at 2-3 and 52

the question as to
f conduct timeframe

2

23.41 While the Protection from Harassment Act 1997 contains two primary
arrestable offences, now augmented by the powers under Criminal Justice and
Police Act 2001, ss 42 and 424, it is not clear how often they are deployed in
aid of press-embattled individuals." It is open to those harassed by journalists
and paparazzi to request that the police intercede to disperse those besetting
them. No doubt this does occasionally occur; at least one interest group that
sometimes advises those experiencing the media scrum specifically recom-
mends that course.> Nevertheless, the evidence to be drawn from some of the
more notorious recent illustrations of the problem — for example, the
experiences of Kate Middleton, the girlfriend of Prince William, surrounding
her 25th birthday — does not suggest that it is a frequently adopted approach.’
It may be that any advantage in shifting the burden of costs is outweighed by
the loss of control over proceedings, particularly when for some there may be
advantages to be gained by accommodation given the symbiosis of celebrity
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. . e of
es and the media. There may also be a reticence to mtmduge 1t)he tgllrllton

ﬁgurmality in a context where the justification for action m1ght e l_aise angfor

(f:rmélom of expression, the public interest, and the right of journalis

ree e |

photographers to earn a living.

i litan

nse to a Freedom of Information Act request made in May %009hthfe I;/fl:l:zgfinder

% s (MPS) indicated that a total of 9,228 persons had been accused of o St
R SCIVIC? he Act in the previous five years. None of these persons was recor ‘e das ]t:l i
55‘2 andlt'l Cor Z orter on the relevant database. There were, however? 3,30.1 reco; s-w ::;S

% B o fpthc accused had been left blank. The MPS refused to investigate the if:co .r
the ochl_Patlog?- accurately to identify whether or not these persons were ]01216169;)1st12())
[;E-;Triler;nosfgrf)unds of cost (as permitted under the Freedom of Information Act ,s 12).

2 4 la\x‘ se Trust (2007 mo 4 R 1 Ct u Media
d SE ect Committee on Cult Ic,
5 0 ) Me a1l ep €
Male(l S[J() (2006*0; g;ﬁlﬂl t R.EpOIt SEH-RCgLﬂﬂ[IOI of the Press 3 HC ;;S, Lv1—9,

i G : iz nquiry — see
3 i/[iddleton’s experience subsequently became one focus for a Parliamentary inquiry

Select Committee on Culture, Media and Sport, fn 2 above.

Imposition of restraining orders following criminal convictio

2 I i » . - .
; ) ?On to an};r sentence ]mpOSed fo OVVJDg conviction under SSS 2 or
4, the cCoumcs masf 1 [N )SE a ICStIal.Ili.ng or der‘ I}lﬁ F OWEr to II]al':E 3. rder ELOS
avao ‘( e [IE:CESSlty ()[ V. i 1 (0] d K Sec [ld } earlllg m a Cl“ll
| i a 1ct ha V g T enaure a 9]
) 0 gal eventative order to preve 1t future haraS ment. S S
o . 1 d p Vv f t S t I h] wa ; a
- L4 g a P . 4 o WY 5.4 tion. Otlle]: W1se
0 . ; ]
OVCl Cor lccpt 1mn C[HIll[lal eIlfO] Ccemer lt.an-d apes t}le C-l\fll- mjunc
. - - . %
3
aVallab[E C[lﬂllllal sanctions dO llttle dlreCtly to constrain tlle futu[e be}lailour
P a S dlal 8 C IIlay not [)Ieﬂaf:[lt leItlleI
Of the t‘rpetrat()l’. Eﬂren Custo entence
harass “Cnt, as aChiEVCd, f()I exam [)16, b}' means ()f [ettets, telehOIlﬁ Calls or

third party instruction.

- . for
I Section 5(1). The Domestic Violence, Crime and Victims Actb2904, s ith tgilo:;iel:]sl dfutll‘ilecrouit
the imposition of a restraining order where a defenda}nt has been acq e o oo
ider that, notwithstanding acquittal, an order is necessary to pr ;i
EZ?Z;szent b;’ the defendant. This section has not yet been brought into force.
2 Per Michael Howard, 287 HCDeh 783, 17 December 2006.

i ictim of the
23.43 The aim of any restraining order must bg tofprote%ct tt}ll‘l:rw(r:lcc)::llcrirlll Bl
. tioned in the order from tur
offence or any other person menti . | et At
amounts to harassment or that will cause a fear of Vlolenc:flec.1 Tf}ie E?hg ok
the order is protective, not punitive. Thus, its features should re gc s
of the victim and not the seriousness of the offeqce per se. _An 19}11‘ eCrOII)ltents vt
the person convicted from doing anything described }tlh_erem. t .be L
; ’s discretion, subject to their contribu

the order are at the court’s discretion, _ : v
idi t. This might include, 1

urpose of avoiding future harassmen mi de, fc S
Eonlt)actmg the victim or their family, or visiting thg v1ctlfms hicc)tiorl E
workplace. Although an order can be made only at the time o con\(fi arti,e .
can be varied by the court on the application of any of thﬁ c:oncercrlleer \f]ithou;
Variation can include extension in time. Br'eﬁciioi SLtlﬁe Sirrln :1; o .

is 1 imi nishable to
lawful excuse is itself a criminal offence_ pu s o
s 4 offence.? Orders should contain a written statement of the consequen
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tol ﬂUCIlCC. lll lattu’ rson c }JG C n h h s 7(5) ¢ arlﬁ(:g that on nd du
% I S. C. Perso. a a ompany, a oug, i ¥ viduals
arc ¢ de!ﬂ f belng ha[‘dSSEd. Section 3{3)—(9) ;DPJ.ESL 0 bOt(h )S P [¢] .lJ- i 5 I 1; :
a o T 1bitions,

This question was at issue in Jones v Hi
F ipgrave [2004] EWHC 2901 0
o a(n ani;::fi;pé):}l,]:g'ts contended thart the civil remedy under s 3 Eg.flgin[ztggi] 'A” l'LR (D)
o | e iour order under the Crime and Disorder Act 1998 ar(1d :IFP on il
M Stan‘iarj,yoz}ny act;on thf:reunder should be viewed as civil proc,eedin sil OI1h¥he
st 6 péoo applies (as per the House of Lords decision jngR ?W o
gl 1) v Crown Coulrf at Manchester [2002] UKHL 39. [2 e
& o f93). Tugendhat | rejected that analogy L e w
e special time limj i i ‘
disap;:ﬁed — 1]21(1)1t£0.1‘11;1ct10.ns in respect 'of personal injuries generall (three year
¥y 8 6. For further discussion on limitations periods, see paras };3 39'3;3)2315{)“’35
X -39-23.40 above,

h(.- 5’ s‘ i .
ma app fO h n r h arrest the defe ddnt Th
&) T the 1Ssue of a warrant I(l t € arre O n e

a contempt of i
A ghts 31?6)' Acocijel;c; Iiga;hte normal way anc_i a standalone criminal offence
e Bl ;nay not be punished, however, under both the
mdr the e on mplt Of Courtland the particular rules of s 3.° Conviction
oo e 1_I‘nprisonmmma odfence ins 3(6) can result in punishment of up to
availoble foarprisonn 9(3;1; sjinl;’}?r an unhmltefi fine.* The civil remedy beczlijrne
e et , > alt ougl? the special arrest and prosecution .
s (3)-(9) were brought into force only from Septemb POVGVClS
Section 3(3). premher 1995
Section 3(5).
Section 3(7)-(8).
If tried on indictment. The level
Act 2003, s 164 which requires the court to take i
and the wider circumstances of the crime ( il
defendant). If the defendant s tried summaril
months in prison and/or a fine up to the staty
Protection from Harassment Act 1997 (
Protection from Harassment Act 1997 (
The delay was ro allow time for cons
appropriate forms.

1
2
3
4

‘ nt the serious s
including the financial ciré‘frj:s;izhei 001(?31;‘3;
, the sentence imposed can be a maximum o- sa';;
utory maximum (£5,000): s 3(9), A\

Commencement) (No 2) Order 1997 (SI 1927/1498)
(iommencement} {No 3) Order 1998 () 1?58/1902)-
wltation on and development of ru'es op court and

23.50 Aside from the restraint

clalmant_ alleging breach of the s 10(f1 )ﬂ;ioiifeﬂdaﬂt :
any anxiety caused by and any financial |
That damages will be available for actual 1
thaF s 3(1) makes the breach of the s 1(1)
a civil claim. Section 3(2) is not intende
malfe a damages award, but rather to m
available for distress alone.!
demonstrable harms caused.

1 y means of injunction, a
bition may be awarded damages for
oss resulting from the harassment
osses suffered follows from that fact.
prohibition the potential subject of
d to grant the court Jurisdiction to
: ake clear that damages will also be

amages may also be awarded for other

Jones v Hipgrave [2004] EWHC 2901 (QB), [2004] All ER (D) 217 (Dec)
ec),

Tugendhat J. = S 2y
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ORDERS IN THE MEDIA CONTEXT: RECENT ILLUSTRATIONS

23.51 While no s 3 orders were made against (photo-}journalists during the
first decade after the Protection from Harassment Act 1997 came into force,
more recently celebrity figures have been awarded injunctions to prevent
harassment by members of the paparazzi on a number of occasions. The terms
of the settlement approved by the High Court in Sienna Miller’s case included
an undertaking to the court not to pursue a course of conduct amounting to
breach of the s 1(1) prohibition.' This included commitments not to pursue or
follow the claimant by any means whatsoever; to place her under surveillance;
to take pictures of her in specified locations, while being pursued by
photographers, or otherwise where she enjoys a reasonable expectation of
privacy, or otherwise to harass or intimidate her. It was notable, however, that
the terms of the order specifically acknowledged that there would be occasions
upon which the actress must accept that photography would take place
without her explicit consent. This list of occasions included her entry or exit
from a bar, restaurant, nightclub or similar establishment; in public places
generally when not visibly upset or otherwise distressed, and at ‘red carpet
events’. The sexms of the settlement also included a substantial sum of damages
compensatini for the anxiety caused by the harassing conduct. In sum, in
broad outline the remedies agreed reflected the balancing exercise between
articlis 8 and 10 of the European Convention on Human Rights as struck
areer media law more generally.

The order is reproduced at: http:f'l'www.carter—ruck.comfrecentwork/Sicnnanil]er_Cuurt

_Order21_11_08.pdf [accessed April 2009].

23.52 Lily Allen’s order placed significant restrictions upon both the named
and unnamed parties. The unnamed parties were identified as those “‘individu-
als responsible for taking photographs of the claimant outside her home and
in other public places during February and March 2009”. It applied to those
persons in order to prevent a further or an apprehended breach of the s 1
prohibition. Any subsequent hearing on an alleged breach of the injunction by
others would necessarily then involve evidence to the effect that the impugned
party was a member of the constrained group, or whether those others should
henceforth be added as co-defendants.’ Amy Winehouse’s version restrained
addressees from seeking to photograph her either at home, in the homes of any
members of her family or friends, outside her home, or in other public places
after pursuing her. They were also constrained from following her, and from
approaching within 100 metres of her home.
1 CPR 19.6(4)(b) provides that ‘any judgment or order given in a claim in which a party is acting
as a representative . . . may only be enforced . . . againsta person who is not a party to

the claim with the permission of the court’; see further Huntingdon Life Sciences Group plc
v Stop Huntingdon Animal Cruelty [2007] EWHC 522 (QB), [2007] All ER (D) 506 (Mar).

ORDERS IN THE MEDIA CONTEXT: CHALLENGE TO
OVER-BROAD RESTRICTIONS

23.53 Should a court impose an order following a successful s 3 action that is
over-broad in terms of the constraints on behaviour that it imposes, that
order can be subject to challenge. The test is whether the restriction is
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necessary to prevent future harassment. For
the order may extend inappropriately to co
result that media freedom is abridged.

example, the constraints placed by
ver journalists’ behaviours with the

1997 against a number
of named protestors, but also vicariously against “all protestors conducting

activities against the claimants® intended use [of the site]’.? Under the order,
‘protestors’ were understood to be the named parties, any person acting in
concert with the six named parties to perform any act prohibited under the
order, and also ‘any other person who has been given notice of [the] order’.
Under paragraph 6.2 of the order, protestors were precluded from “photo-
graphing or videoing the protected persons or their vehicles’. Under para-
graph 6.3, they were required not ‘to publish by any means whatsoever names

- - . photographs or any other material serving to identify a protected
person’. The company maintained that the order was not intended to restrict

» this explanation would
order. It was also countermanded
otographer who clearly identified

seem to contradict the clear wording of the
by the serving of the injunction upon a ph
himself as a member of the press.

. [2007] EWHC 947 (QB), [2007] All ER (D) 254 (Apr).

A copy of the order is reproduced at: http://www.epuk.org/NeWS/475/the-npowcr—injunct
lon-in-full [accessed April 2009]. The actions of the company and its ramifications for freedom
of expression were criticised by Channel 4 News (see http://www.channel4.com]news/arricles/s
ociery/envirenmcnt/injuucti0n+stops+p0wer+pmtest/323347 [accessed April 2009].

Some weeks after having made the order, Calvert-Smith | indicated that it had not been his int
ention to restrict media reporting of events: (2007) ‘Npower injunction judge: it was never m#s
nt to be used against professional photographers’, EPUK News, 8 March.

23.55 The named defendants, supported by the civil liberties organisation
Liberty and the National Union of Journalists, challenged the breacch of the
order. In advance of the hearing, the company indicated that it would agree to
the revision of the terms of the order that restricted the activities of
photo-journalists. Teare ] continued the injunction but all

' (2007) ‘Court challenge to npower injunctions lifes restriction

s on photography’, EPUK News,
15 May; (2007) “NUJ wins fight to lift “Orwellian™

injunction’, Press Gazette, 29 May,

23.56 A parallel case was that of University of Oxford v Webb, albeit that
there the challenge was brought by one of the named defendants, and
unsuccessfully so." The background to the case was the campaign of violence
and harassment conducted against Oxford University staff generally, and also
against contractors engaged to construct a bio-medical research laboratory. A
s 3 injunction was imposed under the Protection from Harassment Act 1997
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i ions. In
in November 2004.% It was subsequently vane_d ona numb;r _of oloiai?j ons. In
lrlrll original order, the tenth defendant was listed as Fhe hmme}th i
e t (%\LF} The order was varied in Marc_h 2006, with t edten ——
F}f:rrll being listed as ‘Robin Webb sued on his own behalf an teilser[;pme o
t11 ersons acting as members, participants or sgpporte_:lr)s or _1nn g
inilrjlcbrporated association known as the Animal Liberatio

3
acted as a spokesperson for the ALE.
E WHC 2490 (QB). ' o4 BWHC
; %I?e?}fc]eﬁm Masters and Scholars of the University of Oxford v Broughton [20 ]

B), [2004] All ER (D) 155 (Nov). . . T Webh
3 "zfijs?,rf)(lge v)va[s expl]ained in ALF literature averred to by Irwin J, University of Oxford v

[2006] EWHC 2490 (QB), at 28.

i hat it
ied to have the revised order set as@e to the_extent t
'23-57 ;ng?n?%ifjnauy? inter alia, on the basis that — in line vsf1th S:Ira;l:l?;l;gl
il d interpreting article 10 of the European C(.)nventllon 0 i
Rights - el;lce“h ulé) be free to report views sympathetic to violent tefrgnsd
nghts 1_T*e; 'H’l Cfmc:tion constrained his ability to do so. Irwin | ac_knOW € 1§ ) f
aekph. r:* l‘f]eX ression issue in play, but concluded that_‘the_re isa wc;lr )
the f{if'uh B‘egwecﬁ a reputable journalist reporting extremist views onbt _1ed0ne
ﬁifrf!f'{ | Z::i on the other hand a concerted and consigeretd i‘[et;}rfnﬁ); lzgd éljl[ecag
e as part of a stra rec

3 i?lizié zgnisr’rfi(zt?fgp i)rfhl;f:sflﬁi :Zlclljsg E}g(:t ngb was ‘nota jourlillalist] lzi?\iii
:cﬁe public informed [but rather]_ a ?Eopagﬁn_dllst Ha.d .vaggb ci)IslefaCt Al
B et she constraint on 5 sepovting may well have been
acting as a ‘mere journalist’, the ¢
deemged illegitimate.

1 5
k nd Ozdemn v Imkey 1999 ECHR 24762/94. That case concerned thCUl Epo ting Ui

Surek a » .
V Oleﬂt actvities tllat were 1nter dEd t pIGlﬂOtC K uId]Sll nat 01121115 1 1n the s utll eastern

€g101n o I kﬁy

U 11116 Eift) 0j O:Cff) d v Webb [2006] E WHC 2490 (QB)a at 72. Irwin also COIlCloudEd thﬂ.[
IJb as a LCIltEdl E]Ild pr(Jla] ﬁgu.rc this OIgaﬂlSatiOﬂ, who is fllll? adherent to 1ts alms,

We W in

strategy and tactics’ (at 67).

Reflections

ibiti igned
23.58 It is clear that the parameters of the s 1 prohlb1t1c;nsiglaavtczol;e;nliermsgome
to be pragmatic, so as to encompass a broad rarﬁgehot ihe Hpy Lot S
commentators this is troubling. It has been argue ht a S b
slow to expand the scope of the course of .conduct_ t atT a}inf uisd, WGRI
iven that criminal liability is potentially in question. The fe JLm ey
gl:e: retations’ could amount to retroactive cnmlpahsatlon of be E'iwg;lvi’sjng
g;afgrlljosis is defective drafting, and the prescribed treatment is

legislation.'

i -t: Hello Trouble’, Cambridge Law
v Confidence and Horizontal Effect: : , g
| jMorgz;l (23(023)) Efl-l;f?;% (2}62—464; Ormerod, DC [2001] ‘Commentary on R v Hills
ournal, i 3, ¢
Criminal Law Review, April, 318-320.
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23.59 .The legislation does leave significant room for judicial interpretati
but it is not altogether obvious that such a critical conclusion is 'ustl?ﬁedaql?}i1 :
Parhamentgry record demonstrates that the open contours of thi: rlo}?'l:;' ion
were fuﬂ_y mtende.d. Moreover, it is not self-evident that this a pro lhltlllon
resul_ted in deletenous outcomes. Where specific problems usua%p. t:CCh "ai
deﬁc1er_1c1es in coverage, have been identified they have l::een ad)(;ressegliaa
ageniu;g legislation. Wheg a_tpplying the prohibitions, interpreting the avai]j-(
able defences and determining the breadth of any restraining order
injunctions, the courts must certainly pay strict regard to the comgetin s 101‘
and interests _that will often affected by their determinations ]Izh ot
substantial evidence that they have systematically failed to do :c,o et

C. REGULATORY OPTIONS: THE ROL
: E
PRESS COMPLAINTS COMMISSION OF OFCOM AND THE

?;faisggst ic‘iligz;t;ir; (f(;] t’;h}e relanvelj}zl light use of the Protection from
ol news-gathering i i i
that _regqlatog bodies have offered :egffectivegalrtlgﬁzlt(i):zjsm}f rtnl*izq{}ll?ayl? :
function is split between the Press Complaints Commission (-PCC) and 01,: oy
The former,_selfﬁregulatory body oversees the newspaper and eriodcfonll
sector, assessing performance against the Editor’s Code of Practicep Thi prams
written and is periodically revised by an industry body. The PCé h 5 V‘lfEIS
devellop_ed a pre-publication intervention regime by whicfl it seeks to asd o
continuing h.aras.sment. Ofcom is a statutory regulator em ow:rnd aEY
the ‘Communications Act 2003 to review all UK broadcasters’ Perfore .
against a Broadca.st Code. In addition, the BBC has publishEdVEdr'l:an'ci
Guidelines to which all programme-makers are required by contrzic(sﬂz)

adhere.?

1

BBC “Editorial Guidelines: The BBC’s Values and Standards’ (2010) BBC

Regulation of press news-gathering activity

2.3‘61 Since its inception, the PCC has recognised the delete ioiiz
sions of medx_a intrusion. It has asserted often that harassmint ;s .
which the Editors’ Code is rigorous in its requirements. Clause 4 ;
important clause in this respect. It provides that: . 1

repercus-
n issue on
s the most

(i) g,(;lrlgzil_mts must not engage in intimidation, harassment or persistent
i They mus ist i ioni i

" raphing indiviuas ones e i, telephoning, pursuing or photo-
wh_en asked to leave and must not follov,v thérrlf.mam Ll opaty
(iii)  Editors must ensure these principles are observed by those working for

them a[ld take care not to use on-co [J aterna [0) oLne
1 llant m
i 1 t r

The Ji_eferences to ‘persistent pursuit’ and the obligation not to use non-
compliant material from freelance sources were added in November 1997
3
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following the death of Princess Diana and the suggestion that members of the

paparazzi might be implicated.'

! The PCC maintained that many of the Code changes dealt with arcas — including those focused
on news-gathering behaviours and the media scrum — on which it had already been working
throughout the year. Nevertheless, Lord Wakeham, as chairman of the Commission, had
ordered an urgent review into the issue of harassment and intrusion in the immediate
aftermath of Princess Diana’s death, which was influential in the revision. PCC ‘Annual Report
1997’ (PCC, 1998).

23.62 A number of other clauses in the Editors’ Code of Practice may also
have a bearing on a complaint brought on grounds of media intrusion or
harassment. These include elements of clause 3 on privacy generally, clause 5
on intrusion into grief or shock, clause 6 on children, clause 8 on hospitals,
clause 9 on the reporting of crime, and clause 10 on clandestine devices and
subterfuge. All of these clauses are subject to exceptions relating to the public
interest.

23.63 The impact of the Code manifests in three ways. First, many of those
working for-hewspapers are contractually bound to abide by its prescriptions.
The range o1 those covered has extended over time, first including editors, then
directly'eriployed journalists and latterly persons providing freelance services.
Whete, adopted, this approach should ensure that compliant behaviour is
secuied by contractual obligation.! Secondly, the credibility and threat of ex
rost enforcement of the Code is occasionally relied upon to prompt news-
papers and magazines to withdraw their own staff from situations in which
media subjects become harassed, and further to commit not to publish material
provided by others that has been obtained in such a context. The hope is that
such contemporaneous intervention can dissipate the media scrum. Finally, the
PCC can be asked to apply the Editors’ Code either in resolving or in
adjudicating on actual complaints. The latter two elements of this enforcement
regime are considered in the paragraphs that follow.
1 This requirement has been endorsed by the House of Commons Select Committee on Culture,
Media and Sport: (2006-07) ‘Seventh Report: Self-Regulation of the Press’, HC 375, para 58.
For this contractual oversight successfully to promote compliance with the Code, however, the
employer media organisations must be motivated to act.

Contemporaneous intervention to end harassment

23.64 The PCC has published advice for persons subjected to harassment.'
This document recommends ‘a number of practical steps’ that can be taken by
those subjected to media harassment. The majority of these steps might be
described as ‘self-help’: presenting oneself as cognisant of the regulatory
position while politely and firmly rejecting invitations to engage; appending
written notices to doors; relying on a trusted intermediary, and altering
voicemail messages to rebuff entreaties.” The final piece of advice is to contact
the PCC, which operates a 24- hour advice service and which promises to act
to end harassment through editorial contacts or by means of a general ‘desist
notice’. The document suggests that contacting the PCC during episodes of
harassment will obviate the need for any subsequent complaint to be made.”

' PCC ‘Harassment: what to do if you are being harassed by a journalist’, (PCC, 2001). The
advice was published following the case of Swire (Glenn) v Mail on Sunday (2001) PCC
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Report 54.

Tlhe BCC does not reco_mmend, as some other bodies have done, that victims of media
intrusion contact the police to alleviate their immediate concerns.

Elsewhere, representatives of the PCC have speculated that the purportedly low number of
harassment complaints that it receives is testament to the success of its pre-publication

incerventions — see C Meyer ‘Building Confidence’, speech delivered at i
Association, London, 25 May 2006. PP O s Pom g

N

23‘.65 Whﬂ.e it remains necessarily largely invisible, the PCC maintains that its
private advisory notice regime has become an important element in efforts to
counteract media harassment. It asserts that such contemporaneous interven-
tion by desist notice can dissipate the media scrum; that editors might ‘call off
Fhe1r dogs’, and also reject material provided by others. The system has been
in place formally since 2003, and from that time the PCC has acted as an
mfor_mal clearing house for the circulation of messages across the range of
media plaFforms. In 2007, over 50 desist notices were circulated by the PCC
although in previous years the figure was either unrecorded or significantl
ijer.L While such notices are advisory only, the PCC can cite a number 0};
;ns?_nc?s in which individuals subject to media intrusion has availed of the
acility,”

1 . s e
PCC “‘Annual Report 1997° (PCC, 1998), at 15. Seventeen notices were issued the previous

year.

PCC ‘Anugal Report 2008’ (PCC, 2009), at 8-9; T Toulmin ‘Regulation of the Print Media’
speech delivered at The Times/Matrix Privacy Forum, London, 28 April 2009. i

23.66 In 1995, the PCC brokered a particular pre-emptive arrangement with
the prgss_whereby Princes William and Harry would be treated in line with the
prescriptions of the PCC Code." In return, the Palace committed to ensure that
photographs and other information regarding them would from time to time
be_ made available. The arrangement was revised somewhat in 1999. in fine
Wlth the more general revisions to the Code made the previous ye,ar ";'he
review was prompted by complaints from the Palace in respect ‘of two
?artwulalr newspapers (the Mirror and the Daily Star),* and the more general
cumulative intrusion’ caused by the accretion of apparently innicuous stories
abou_t the princes in late 1998. The revised guidance to editors emphasised the
unfairness of continual attention, while accepting that there could be no ‘total
blackout” on stories regarding the princes.? Essentially, this arrangement
worked well: At around this time the PCC also took the opportunity afforded
by_a complaint made by the then prime minister and his wife to offer general
guidance on the coverage of children, especially those of public figures.*

Y This was ac'}_lieved_ by means of a cautioning speech delivered by Lord Wakeham as chairman
of the PCC in which he ser out the basis of an understanding, co-ordinated with a pragmatic
and to some extent conciliatory letter sent to editors by David English, then chair of
the Code Committee: A Marr {1995) ‘Privacy, the press and happy hypocrite;’ Independent
24 Aug:lst; A Culf, (1995) “Wakeham warns the tabloids off William’, Guardi;n 24 Augusr?
, (1995) ‘Fleet Street royal pack growls as it is called to heel’, Guardian, 24 Augl.;st. |

PCC Report 46 (HRH Prince Charles).
PCC “Annual Report 1999 (PCC, 2000).

g(()]ocl ;erort 47 (the Prime Minister and Mors Blair). See also PCC “Annual Report 2000° (PCC

808

Ofcom and the Press Complaints Commission 23.69

Ex post adjudication on harassment

23.67 Notwithstanding the willingness of the PCC to intercede early on behalf
of those suffering press harassment, several complaints alleging harassment are
made to the PCC each year. Between July 1996 and July 2009, around 50
complaints based exclusively or in part upon clause 4 have been adjudicated by
the PCC." A further 70 to 80 such complaints were resolved through its
offices.? Compared with those brought under other clauses of the Code, this is
a small number of complaints over this period. The percentage of complaints
under clause 4 that proceed to adjudication, however, is relatively very high.
This suggests either that complainants are peculiarly unwilling to accept
resolution short of public admonition in this context, or that newspapers are
often loathe to cede that they have acted inappropriately in their newsgather-
ing practice.

! Adjudication reports are available on the PCC website from that date. The majority of these
complaints (31) were made against national newspapers (including Scottish editions). Fifteen
complaints were made against local or regional newspapers, and two against magazines. Two
complaints were brought against multiple newspapers drawn from each category. Of the
adjudicated complaints made against national newspapers, four were made against broad-
sheets, 18 azainst ‘middle-brow’ papers, and nine against tabloids.

Forty-twa risolved complaints were made against national newspapers, 29 against local or
regions! newspapers, and two against magazines. One complaint was brought against multiple
newvspapers drawn from each category. Of the resolved complaints made against national
levisnapers, two were made against broadsheets, 27 against ‘middle-brow” papers, and 13
<uainst tabloids.

(8}

23.68 In applying the Code, the Commission does not operate a strict system
of precedent, although it will refer back in its adjudications to earlier rulings
in which the interpretation of given clauses has been at issue. Importantly,
because the PCC does not act as a fact-finding tribunal — but rather takes the
facts as presented to them by the complainant and the responding party —
discrepancy of evidence may frustrate the adjudication process. In respect of a
number of complaints based upon clause 4, this has proven a particular
problem given the centrality of what happened and when in the interaction
between the parties."

L See, for example, Messrs R ¢ CB Masefield on bebalf of their client v Daily Mail (1996) PCC
Report 37; Lenska (Rula) v Daily Mail (1997) PCC Report 39; Connery (Sean) v Daily Record
{1999) PCC Report 47; Crompton (Barbara) v Evening Standard (2002) PCC Report 58;
Collins-Plante (Syrita) v People (2001) PCC Report 55; Cousins (Keith) v Sunday Times
{2006) PCC Report 73.

CORE CONCEPTS TN CLAUSE 4

23.69 There is obviously a difficulty in distinguishing between, on one hand,
intrepid journalistic investigations involving multiple contacts with subjects,
and on the other, persistent pestering and other behaviours amounting to
harassment. In the face of this quandary, the PCC has found it important ‘to
point out that clause 4 does not amount to a general prohibition on journalists
asking questions rather, it says that they must not persist in their
attentions, once asked to desist’.! The first paragraph of clause 4 is resolute:
journalists must not engage in ‘harassment’, ‘persistent pursuit’, or ‘intimida-
tion’. The second paragraph of clause 4 reads as a development of the
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43.2 Germany to Grenada

insufficient grounds to order an injunction where the content of the proposed

report is still unknown (Court of Appeal — Oberlandesgericht Hamburg ZUM
2000, 163).

The claim for injunction was developed by the courts on the basis of the
various general tort provisions in the German Civil Code (section 823, 1004
‘Biirgerliches Gesetzbuch’) and specifically in connection with defamation
offences as regulated by the German Criminal Code (section 186 ff
‘Strafgesetzbuch’). On the basis of the Civil Procedure Code (section 32
“Zivilprozessordnung’) an injunction may be granted by any court where the
violation of the rights in question either took place or is likely to take place. In
cases where nationwide publication is at issue, every court is potentially
competent. However, a number of courts (located in Hamburg, Berlin and
Munich where Germany’s major media enterprises are situated) are staffed by
judges specialised in media cases and it is therefore advisable for an injunction
to be sought in these courts where possible.

In the case of violation of an injunction the court may impose a fine of up to
EUR 250,000.

Right of reply

43.3 The right of reply is based on the concept of ‘audiatur altera pars’
(listening to both sides) and gives an individual affected by a publication in the
media the opportunity to reply to the same. The right exists irrespective of the
truth or otherwise of the published material. However, the following formal

requirements and limitations generally apply (subject to variation between
states):

(a)  Only individuals named by a publication or otherwise directly affected
by it are entitled to a right of reply.

{b)  The right of reply is limited solely to statements of fact. There is ne 1ight
of reply to an expression of opinion.

(c)  The reply must address the facts that appeared in the publication and
those facts alone. No additional commentary is allowed.

(d)  The required reply has generally to be signed by the cloimzat in person
(or by his duly appointed attorney) and the original(ti:eteof has to be
served on the publisher.

(e) The reply must be served on the publisher “without delay’. An absolute
limitation period of three months applies, but the courts will (if called
upon to do so) consider all the facts of the case and, in some instances,
service two weeks after the publication came to the offended par-
ty’s notice has been held to be insufficiently prompt.

Where these conditions are met, the publisher must publish the reply and must
do so promptly and in a similar manner as it published the original item. Thus,
for example, if the original article was published on the front page of a
newspaper under a bold headline, then the court may take the view that the
reply should also be published on the front page under a bold heading.

The protection and enforcement of the right of reply is a matter for the various
states and is governed by the various press laws and similar statutes relating to
the electronic media that have been passed at state level. Claims alleging a
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failure to publish a requested reply must be filed in the District Court
(‘Landgericht’) of the place of domicile of the relevant media enterprise.

Retraction

43.4 The general provisions of the German Civil Code (section 1004 ‘Burg-
erliches Gesetzbuch’) have also been used by the courts to develop the remedy
of retraction or correction.

Again, the remedy is only available in cases involving untrue factual statements
(as opposed to opinions) and the claimant must also prove that_ a retraction is
necessary to restore his reputation, ie that the untrue statement is not so minor
in effect that it could not harm his reputation anyway.

The remedy goes beyond the right of reply in that it does not merely invoh_re
the offended individual expressing his own point of view but obliges the media
entity to admit in its own publication that it was wrong and_to do so in terms
which it may well find unpalatable. In consequence, and given the fact that
freedom of the press is guaranteed in Article 5 of the German Constitution, a
retraction Hr-correction will only be ordered after a full trial. Indeed, such an
order only becomes enforceable when the publisher has exhausted all such
appellatc avenues as it is inclined to take.

General damages

43.5 Claims for general damages rest primarily on the broad provision of
section 823(1) of the German Civil Code requiring a person to compensate fpr
the damage caused if he ‘intentionally or negligently violates, without .]ustlﬁ-
cation, the life, bodily integrity, health, freedom, property or other right qf
another person’. Privacy and personality rights are held to be_ covered by this
wording. The award of general damages in cases of defamation also follows
from the terms of section 823(2) of the Civil Code, which envisages the
payment of such compensation in the event of a deliberat&; violation of a
statutory obligation; the prohibition of defamation under section 185 ff of the
Criminal Code brings such cases within the boundaries of this provision. Notcj
the requirement for the violation to be committed ‘intentionally or negligently
or ‘deliberately’.

General damages will only be awarded by way of final judgment after trial. In
order for such an award to be made the claimant must prove a causal
connection between the published material and the damage that is said to have
occurred.

Exemplary damages

43.6 The position regarding exemplary damages is somewhat anomalous
under German law. Under civil law doctrine there is no room for punitive
elements outside the criminal law. However, the development of compensatory
remedies in relation to the infringement of those personality rights that are
protected by Article 2 of the Constitution has seen the courts explicitly
calculate damages, in part, by reference to an amount needed to deter the
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material complained of, it will have a defence, even if elements of the published
material transpire to be untrue, and no damages or injunction will be ordered.

A wide degree of latitude is given to the media as regards journalistic standards
and the courts have held, for example, that a responsible journalist or editor
does not have to double-check the accuracy of reports received from recogn-
ised news agencies such as Reuters and AP or of press releases issued by public
authorities, such as the police and public prosecuror.

Otherwise, the degree of diligence which must be exercised is dependent upon
the seriousness of the material that is at stake; the more serious the subject
matter and the defamatory allegation that is to be published, the more detailed
and comprehensive the research that must be undertaken and the more careful
the language used in publication. By way of practical example, it has been held
that reliance on a single anonymous source in support of an allegation that a
member of parliament took a bribe represented a grave violation of standards
of responsible journalism (German Superior Court of Civil Law — Bundesger-

ichtshof NJW 1977, 1288).

Reports owthe basis of suspicion

43,10 1n seeking to balance the legitimate public interest in matters of public
significance that is protected by Article 5 of the German Constitution with the
personality rights of the individual protected by Articles 1 and 2, the German
courts have also developed a defence which protects reports relating to the
existence of suspicion or speculation. Where such reports make it clear that
they are referring to suspicion or speculation, rather than established fact, they
will be protected even if the suspected matters prove, in the event, to be untrue.
However, for this defence to apply the report in question must also:

(a)  relate to a matter of genuine public interest and significance; and

(b)  have been researched and published in accordance with recognised
standards of responsible journalism (see above — again, the more serious
the reported subject matter, the greater the degree of diligence that must
be shown in this respect by the media).

In order to benefit from this defence the publisher must, in particular, seek and

report the suspect’s comments on the matters at issue and must in its report

address those matters in an objective fashion, including any material that is in

favour of the suspect.

Privacy

43.11 German law protects ‘the right to live a life without the publication of
intimate details’ (German Constitutional Court — Bundesverfassungsgericht
101, 361, 380 - Caroline vorn Monaco).

However, this right is not protected absolutely but is, in practice, balanced
with the freedoms of expression, opinion and the press guaranteed by Article
5 of the German Constitution. In order to achieve this balance, German law
has conceptualised different spheres of an individual’s life as follows:
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(@) The public sphere covers all as
conducted in front of the world

example, a public appearance by a politician or celebrity).

(b)  The social sphere which covers all aspects of life which are conducted
in front of the public, without being directed to the public (for example,
an everyday shopping trip carried out by a politician or celebrity).

(c)  The private sphere covers aspects of life which are only known g

persons who have been granted access to them (for example, home and
family life).

(d)  The intimate sphere is the
everyone generall
closest to them (

pects of life which are intentionally
at large and directed at the public (for

‘last resort’, where it can be assumed that
Yy wants not to share their life with anyone save those
for example, health and sexual matters)

Generally, the publication of facts relating to the intimate and private spheres

is, without the consent of the subject, unlawful. However, if an individua]
person has himself made things public which belong to those spheres, he may
no longer invoke the protection of the law (for example, where a celebrity has
previously invited the media into his home; see German Constitutional Court
— Bundesverfassungsgericht NJW 2006, 3406). Protection will also not be
afforded where the facts in question relate to matters of major public interest
(for example, a private telephone conversation between two politicians which
reveals their political intentions). A lesser degree of genuine public interest will
be sufficient to reduce the protection applicable to the social sphere, while no

protection at all exists in relation to the public sphere.

A series of decisions handed down by the Constitutional Court

(Bundesverfassungsgericht)

in 2008, following the European Convention on
Human Rights judgment in von Hannover (ECHR, 24 June 2004), clarified
German privacy law in relation to the use of photographs and recognised a
new ‘core area of privacy’ covering those personal situations where-cven
celebrities and other public figures can reas

onably expect to be left alone.
While, previously, photos of such persons taken while they were, for eample,
on holiday or out shopping were held to fall within the social sphere and thus
to constitute no infringement of privacy, following these decisicas of the Con-
stitutional Court the taking and publication of such photos ai= i be treated as
being unlawful, unless the publisher is able to satisfy the “outt that there is a
legitimate public interest in them, for example because they demonstrate
hypocrisy on the part of a public figure.
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43.12 The law of defamation in Gibraltar, codified in the Defamation Act
1960 ' (formerly the Defamation Ordinance), is largely based on various

provisions taken from different stages in the evolution of defamation law in
England and Wales,

ranging from the Libel Act 17922 to the Defamation Act
1952.° The Defamation Act 1960 is informed by the common law of Gibraltar
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rule of the latter, actions in libel and slander can be brought up to six years
after the date on which the cause of action accrued, pursuant to s 8 of the

Limitation Act 1960.!
Act No 1960-42 (www.gibraltarlaws.gov.gi/articles/1960-420.pdf).

L

Remedies

43.16 A successful claimant is entitled to compensatory damages, and,
depending on the circumstances, may also be entitled to special, aggravated
and exemplary damages. The claimant may also seek an injunction to prevent
further publication of the defamatory statement. It is open to the defendant to
offer an apology in mitigation of damages caused to the claimant.*

1 Defamation Act 1960, s 27.

Criminal proceedings

43,17 Defamation Act 1960, Pt V allows criminal proceedings for the offence
of publishing defamatory libel. Such proceedings are very similar in nature to
those thas could formerly be brought in England and Wales, and are subject to
comparable procedural rules, with a prior order of the Chief Justice being
reduired for criminal prosecutions to be commenced against a newspaper
proprietor or editor (or any person responsible for the publication of a
newspaper) pursuant to s 17. Defences of truth or public benefit and
publication by an agent without authority, consent or knowledge are available

to a defendant under ss 19 and 20, respectively.

Privacy
Claims under the Gibraltar Constitution

43.18 Section 7(1) of the Gibraltar Constitution Order 2006," in the exact
words of art 8 of the European Convention on Human Rights, states that
‘Every person has the right to respect for his private and family life, his home
and his correspondence’. Section 16(1) of the Constitution provides for a
free-standing action to be commenced in the Supreme Court by any person
alleging a breach, or potential breach, of any of the fundamental rights laid out
Chapter I of the Constitution in relation to him. Such an action can be brought
without prejudice to any other action that may be lawfully available to that

person.

There are no reported cases in which a constitutional challenge pursuant to
section 16 has been brought, so the procedure to be followed and test to be
applied remain unclear, particularly because the Chief Justice is yet to exercise
the power under section 16(4) to make rules (including to specify time limits)
with respect to the practice and procedure of the Supreme Court in relation to
this jurisdiction. However, judging by the practice of courts in other Com-
monwealth jurisdictions with similar constitutional provisions, it is likely that
the usual rules for civil proceedings (in the case of Gibraltar, the English Civil

Procedure Rules) will apply.
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www.gibraltarlaws.go v.gi/constiturion/Gibraltar

Graptss 18(8)(a)(i) ConstitutionkOrder_ZODG.pdf.

Gibraltar Constirution Order 2006

Common law breach of confidence

3. GREECE

Defamation
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the state is thus constitutionally obliged to act, and to respond to the actions
of third parties, in a manner that both ‘respects’ and ‘protects’ these values.

Article 362 of the Penal Code (‘Defamation’)

43.23 Article 362 of the Penal Code defines the crime of defamation as
follows: “One who by any means asserts or disseminates information before a
third party concerning another which may damage his character or reputation
shall be punished by imprisonment for not more than two years or by
pecuniary penalty. The pecuniary penalty may be imposed in addition to
imprisonment’.

In order for the crime of defamation to be committed, a “fraudulent’ state of
mind must be established.’ This includes (a) the knowledge (even as a
possibility) that the allegation is likely to injure the reputation of another; and
(b) an intention to communicate the allegation regardless of whether it is true
or false. The allegation must also go beyond a mere expression of opinion or
judgment to be such as could actually injure the reputation of its subject if
communicated to third parties (though even if the allegation is insufficient to
meet this {=guirement it may still give rise to the less serious crime of ‘insult’).

Defanfation may be committed regardless of the mode of publication or
diséeiination that is used. The offence as defined in Article 362 may only be

cominitted against a natural person.®

Where the allegation is true the offence of defamation cannot be committed
(although the lesser crime of insult may still be committed). Furthermore, if the
perpetrator can show that he was labouring under a mistake of fact or that he
had reasonable grounds for believing the truth of the allegation, and that he
was acting in pursuit of a legitimate interest, he may avoid liability.

L Article 26 of the Penal Code.
2 Though see para 43.25 below.

Article 363 of the Penal Code (‘Aggravated defamation’)

43.24 Article 363 defines aggravated defamation as follows: ‘If in a case under
article 362, the fact is false and the offender is aware of the falsity thereof, he
shall be punished by imprisonment for not less than three months, and along
with imprisonment (from 3 months to 5 years) a pecuniary penalty may be
imposed. In addition, deprivation of civil rights may be decreed under
article 63’

Thus the aggravated offence is committed where the allegation is false and is
known to be false by the perpetrator at the time of publication.' These
elements of the crime must be proved by the prosecutor at trial and specific
findings in that regard must be reached by the court prior to any conviction.

1 For the state of the law as to knowledge see N 217/1984, Pinika Hronika, Vol 34 789.
Article 364 of the Penal Code (‘Defamation of a corporation’)

43.25 Under Article 364, ‘One who by any means asserts before third parties
or disseminates a certain fact concerning a corporation with respect to its

1207




43.25 Germany to Grenada

business, financial condition or in general
board of directors, which may lower th
corporation and generally injures its busi

onment for not more than one year or with pecuniary penalty’.

Where the accused is able to prove the truth of his assertions he shall not be
punished.” However, if he is found to have known that the information he
communicated was false ‘he shall be punished by imprisonment’ 2

Article 364(2) of the Penal Code.

Article 364(3) of the Penal Code.,

Article 365 of the Penal Code (‘Disparaging the memory of the deceased)

43.26 Article 365 provides: ‘One who disparages the memory of a deceased

individual by rude or malevolent insult or by aggravated defamation (Article
363) shall be punished by imprisonment for not more than six months’,

This provision is primarily intended to

members of the deceased’s family. Again,
present and the al i

protect the interests of the living
a ‘fraudulent’ state of mind must be

communicated to third parties.

The Penal Code — general

43.27 Article 367 paragraph 1 of the Pena
communications that would otherwise give
either (a) criticisms of scientific, artistic or
expressions incorporated in a
specific purposes; or (c)
or the exercise of legal
interest.!

I Code provides a defence where
rise to criminal liability constitute
professional work; or (b) adverse
document issued by a public autho
statements made in the performance of lawf
power or for the preservation of a legitimate

rity fou
ul duties
.~'!'ght or

For proceedings to be brought under any one of Articles 362-3
must first file a complaine in acc
victim has three months from th
in which to take this step.

95 ‘the victim
ordance with Article 368 pasagraph 1.2 The

e date he became aware of the offending act

In addition to the punishments specified above, the court may also, upon
convicting a defendant of any one of the crimes specified in Articles 362-365,
order the publication of its verdict at the defendant’s expense, thereby
providing a further element of vindication.?

! Note that this defence does not apply where the constituent elem

are present as defined by Article 363 of the Penal Code.

In the case of defamation of a corporation under Article 364 the complaint should be filed by
the board of directors or another party having a substantial interest in the corporation, while
in the case of defamation of a deceased person under Article 365 the complaint should be filed

by the surviving spouse or children or, in the absence of such immediate relatives, by the
deceased’s parents or siblings (Article 368(2) of the Penal Code).
Article 68(1) of the Penal Code.

ents of aggravared defamation

1208

» its works or the members of its
e confidence of the public in the
ness, shall be punished with impris-

Greece 43.30

Articles 57 and 59 of the Civil Code

; . tection
Articles 57 and 59 of the Civil Code - Wh‘_ch provide frzf);};elif}f’orespec'
43-?8 nality right’ and for ‘satisfaction from_ Ljury tOfPe ‘artyl wifices
O‘f llDEYiO comjl;ine to provide a resledy’ 4k iy ial;T' ct)iror‘:l OI; defamatory
tive zonality right’ has been infringed. Unlalv_vful_plhl'lt f1§? 8 EERSES Hd
POrsa) i infringement of personality rig . ion in
ﬁkllaten'ale;: 2;;?2:2123; éntitle%nent to claim injunctive relief and compensatio
§ g1V 2
;e;lpe?(;:t of both actual and moral damage.

; o5

*h a claim to be made out, the claimant must estﬁbllj}lftlrlli1 i?lltlo(\i?rigit h( €)l
oy aomission performed with culpability by the fel eess nt lie with 2
3 ailt ﬁernt’ or negligent state of mind);* (b) the unllaw unrelction  thin ack i
i . (c) the presence of damage; and (d) a causa cccl)nhis e e
Omllss;gﬁ) and culpable behavior of the defepl(lia;t a;?la V:;fu] jomams e
o 1 ission will be u

tion, an act or omission pusan
COirtlé:f;t (s)lfaecl:fi:if:ircri‘aunder Articles 362-365 of f&:ivlg;rilofcgiethfi, urgoses
e imi -onvictlon is conc f,
.26 above). A criminal convictio f

4??&:?1 zc?jn‘o th)at an unlawful act has been perpetrated.
o =y

i iquidated damages is not
i for moral or unliquidated
arded in compensation for _ -
Tht?j:;:riq;;y form of statutory regulatxo? ind will llr_:li ﬁlegiirgntlﬁz gmy‘dty s
L » irc the case .
ircumstances o case, _ s
o> TN LR f the resulting repurational damage and
.iblished allegation(s), the extent o .
E")iliaJ.ncial and social position of the parties.

Including a corporation and the surviving relatives of a deceased person.
nclu i
Articles 914, 920 and 932 of the Givil Code.
Article 914 of the Civil Coje.

i 0 of the Civil Code. o ’ A "
gnilih?ft v:f’here criminal proceedings are 1nst11i:111ted, any civil claim w
th(;ir conc’lusiﬂn (Article 367(2) of the Penal Code).

T T

be stayed pending

The media

i ial criminal and civil liability on the
vides for potential crimina e
e fLill:; 101\3239;8)1111)%{?[1& and/or director where defamatory materia
art o , !
gublished in a newspaper or magazine.

_ f a right of reply to
P lity is also protected_ by way o i the msdia
e Ught ?ffg:;f;?gn 3t]heu; has been published or b;oadcaflt ;rlticl s 369(1)
macqclilazit?ol:in Article 14 paragraph 5 of the Constitution an
proviac

of the Penal Code.

Privacy

i ituti , of

The right to privacy is enshrined in Article 9 of the Cons}??};ltlgnpaﬁlec; of

o i erllng European Convention on Human Rights (w. 1C slt)itution)_

COUISG,.IH] - nuthflzJ basis of Article 28 paragraph 1 of the ’Or111 s o

dOIflESth a}NE Constitution provides that: ‘1. Every person’s e e

e ht | sonal and family life of the mc!mdual is mw((j) e 20

house sca £ Z%ﬁ)e made except when and as specified by law a{nw?s - fy 2
?}(1); S;rseesi;cce So? representatives of the judicial power. 2. Viola

1209




43.30 Germany to Grenada

pfeceding pl’(}vision Shall be le[liS e(:{ 0O V]()]a 1 g I]Ie sanct aly O lhe l[()me
d . .
arn -for abuse ()f p()w e], and Shall be hlable to fu” da“la es ti e
g S to th Sufferer ds

following terms: ‘Ey
i : ery person has the rj
o ‘ : e right to be
s S;?;: a;;r;)c;s:_sf{ini slijnd use, especially by electronic rnea};rsm:f: ttid i o 4
ki o aithl ed by lgw. The Protection of personal dat; IS sared bl
nd Author,'ty ; ortl}i:‘ly, }N)fhlch 1s established and operates as spece!isim(ltlri)d 1'1)}’ 3
or the Protection of P dred L o
by i ersonal Data was establi :
211997 (as amended by Law 3471/2006) and is chargzdat\jilii}}ie;ilr(l))ty L_aW
; ‘ . ecting

violated,2

Article 19 of th T
e Constitution
follows: “1. T tion secures the confidentiality of ¢ fents
. The cor_lﬁdc_entlahty of letters and all other E;rmq ?)Ifnl{;leléﬁlf:atlons .
; § correspon-

rights’ referred to above.
ove.” However, in b imi

ot el : > In both the criminal and ivil cor,
guargnt%d Y ; Xf‘tl:tf “{Izlil also fall to be considered — the freedtc})]le Cl‘{ﬂ"rk‘IueXt
S aramta L ;: 63 ; Ef the Constitution and the freedom 2’01 Sl
;e examo b cci)t ht e Europtlalan Convention on Human ligl?t)sr €§SI_0H

rious - ¢ court will always b i X ‘ e
i _ ys be obl 3% i

fitains an appropriate balance between competilrslggeciitgohiem\ daal

5.

This right is enjo

held to have mi g;i;g ‘ﬁ?gutm' persons alone. Other legal persons, such a .

individual who is not an artly In Articles 253-256 of the Code of Ciyi Sty

% & ! 1p d

liableé to 5 fop amp agent Qf the state and who unlawfully ent 6 v rocedure. An

. e :

Penal Code. Aeior custodial sentence: of up to one Yﬁayl' unj:raﬁife();;?il;miceﬁs

of the

For the treat: 1 € eC( S W
atment of personal da a1 h C
27 74/ 999 I ommunica 1‘01]\ sector see AI‘ijlﬂ 11 r[
or Lav

. a P
)I(). €crions are to be llmJ red onl in exceptior i for example, for reasons
; . Y L L Priona circumstances Ple,
national Secu lt)"} and cven thE]‘I, the I]D’ll.tS il‘l]p(] ed 1 e (] orti - 1 0&( e G)
5 5 S ITOportionate and s b
OI' tWo years ir hf! case of an r'w rforr S C b T r for ﬁ nancial gamn
¥ O endﬁ v 0 perlfo S 8 h‘&C sha i ually or to nanci i

Action befor i
e the administrati
; Ve Courts represen: :
proceed; es presents a third alternati imi
ngs. Ve to criminal and civi
civil

1210

4.

Grenada 43.31

GRENADA

Libel

43.31 Grenada’s Criminal Code contains provisions relating to libel that are
similar in many, although not all, respects to what was formerly the English

law of criminal libel.!

Title XIX of the Code is headed ‘Libel’ and contains provisions creating and
defining the offences of negligent and intentional libel and setting out the
defences to them. Section 252 prescribes that a party convicted of negligent
Iibel shall be liable to imprisonment for six months, while a party convicted of

intentional libel shall be liable to imprisonment for two years.

Under Section 253:
‘A person is guilty of libel who, by print, writing, painting, effigy or by any means
otherwise than solely by gestures, spoken words, or other sounds, unlawfully
publishes any defamatory matter concerning another person, either negligently or
with intencto defame that other person.”
‘Defamaco-y matter’ is defined by section 254 as matter “which imputes to a
persori.aiy crime, or misconduct in any public office, or which is likely to
inivre him in his occupation, calling or office, or to expose him to general

Hatyed, contempt or ridicule’.?

Section 256 provides that any publication will be ‘unlawful’, for the purposes
of section 253, ‘unless it is privileged on one of the grounds hereafter
mentioned in this Title’. Sections 257 and 258 specify the forms of privilege

that can apply. Under Section 257:
1)  The publication of defamatory matter is absolutely privileged, and no
person shall under any circumstances be liable to punishment under
this Code in respect thereof, in any of the following cases, namely —

(b) if the matter is published in the Senate or the House of
Representatives by the Governor-General or by any member of
either house;

if the matter is true, and if it is found by the jury that it was for the

(h)
public benefit that it should be published.
Where a publication is absolutely privileged, it is immaterial for the
purposes of this Title whether the matter be true or false, and
whether it be or be not known or believed to be false, and whether it be or

be not published in good faith.’
Section 258 provides for a form of qualified privilege as follows:

‘A publication of defamatory matter is privileged, on condition that it was
published in good faith, in any of the following cases, namely -

(2)

(d) if the matter is an expression of opinion in good faith as to the conduct of
a person in a judicial, official or other public capacity, or as to this personal

character so far as it appears in such conduct;
if the matter is an expression of opinion in good faith as to the conduct of

()
a person in relation to any public question or matter, or as to his personal
character so far as it appears in such conduct;
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