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CHAPTER 1

Function and Sources of
Contract Law in Hong Kong

1.1 Definitions of Contract

[1-1] In civil law jurisdictions, codes generally provide authoritative
definitions of fundamental legal concepts.

[1-2] ~ The French Civil Code, for instance, defines ‘contract’ in the following
feras:

A contract is an agreement by which one or several persons bind themselves,
towards one or several others, to transfer, to do or not to do something.

[1-3] Similarly, the Philippines Civil Code contains the following definition:*

A contract is a meeting of minds between two persons whereby one binds himself,
with respect to the other, to give something or to render some service.

[1-4] The common law functions differently and operates without official
codification. There is no single authoritative definition of ‘contract’ to which
common law lawyers can point. Nevertheless, there exist numerous persuasive
definitions of contract which are similar to each other, and to the definitions
authoritatively adopted in most civil law systems. Three examples are as
follows:

The law of contract may be provisionally described as that branch of the law which
determines the circumstances in which a promise shall be legally binding on the
person making it.*

A contract is a promise or a set of promises for the breach of which the law gives
a remedy, or the performance of which the law in some way recognises as a duty.”

1 Art 1101.
Art 1305.

3 J Beatson, A Burrows and I Cartwright, Anson’s Law of Contract, (Oxford University
Press, Oxford, 29th edn, 2010) p 1.

4 American Law Institute, Restatement Second of the Law of Contracts, section 1.
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A contract is an agreement giving rise to obligations which are enforced or
recoenised by law. The factor which distinguishes contractual from other legal
obljggati;ms is that they are based on the agreement of the contracting parties.’

[1-5] The common thread connecting all these definitions is the existence of
an ‘agreement’, or a ‘promise’, or a ‘set of promises,’ or a ‘meeting of minds’
which creates obligations binding in law.

[1-6] That the civil law and common law definitions of contract are so similar
should not be surprising. Enforceable agreements are part of the ius gentium.
The term ‘ius gentium’ is commonly translated as ‘the law of nations’, but is
perhaps less ambiguously rendered as ‘the law common to all peoples’, or ‘the
common law of mankind’. It originated in Roman law as a supplement to the
ius civile, which was the law regulating relations among Roman citizens. As
Roman power expanded and as Roman citizens came into increasing contact
with foreigners, a law was developed to regulate relations among non-citizens
and between citizens and non-citizens; this was the jus gentium. The Roman
jurist Gaius (c. 130-180 AD) provides the following characterisation:®

Every people that is governed by statutes and customs observes partly its own
peculiar law and partly the common law of all mankind. That law which a people
establishes for itself is peculiar to it, and is called jus civile, while the law that
natural reason establishes among all mankind is followed by all peoples alike, and
is called ius gentium as being observed by all mankind. Thus the Roman people
observes partly its own peculiar law and partly the law of manlkind.

[1-71 The ius gentium principle of pacta sunt servanda (‘agreements are-io
be complied with’) is the fundamental principle underpinning the contraci luw
of Hong Kong, and of every other jurisdiction’s law of contract. According
to the Roman jurists, every civilised people observe this principle, although
its detailed manifestation and application varies accordin g o e sus civile of
particular jurisdictions. A law of contract was, in Roman le gal thought, a sign
that the people possessing it were not barbarians.

1.2 Contract Law and the Free Society

[1-8] The bindingness of contracts is that which makes them a branch of
the law of obligations, the other great branch of which is torts (or ‘delict’ in
most civil law systems). The principal feature of contractual obligations is that
they are freely undertaken by the contracting parties themselves. In this sense,
contracts are voluntary obligations. Torts, by contrast, involve obligations

5 Edwin Peel, Treitel: The Law of Contract, 14" edn (Sweet & Maxwell, 2015) p 1.

Gaius, Institutiones, as translated by Hans Julius Wolff, Roman Law: An Historical
Introduction, (University of Oklahoma Press, Norman OK, 1951) pp 82-83.
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i sed on parties without their consent—iorts are thus involuntary
impos
obligations.

[1-9] Contract is also a necessary, albeit insufﬁcienF, precondition ,Of ‘a fl’ef;
society. Whenever human beings !ilve tlogether in social cqnta1ct, means rmclis

i)e found to co-ordinate their activities in pl%rsmt of the various hun}al_l _gqo"s.
There must be arrangements within which JD.II]t or co-clJperatlve aCUV“lU'BS c;n
be efficiently pursued, with confidence, to their conclusion. Thelre must als_g e
arrangements which allow indiv'idu;ﬂs or groups to pursue t]’lE.lr own prOjf[I‘CtS
in a way which protects the just interests of those engaged 1.r1 other, c,‘o.mpe Eg
or unrelated, activities. These arrangements, t-aken together, Icoln-.stltute e
common good of any society. The more effectlvelly hl.lll‘l&l?l activities are co-
ordinated so as to produce a stable, just and harmonious social order, the better
served is the common good of the society.

[1-10] There are basically only three means by which the necessary co-
ordination can be achieved. First, those secking to pursue a common {_ijcctlve
or achicve a particular result may arrive at a con—sensus.as to the things that
~ecd to be done. However, the realities of human affairs are such that the
niore numerous the people involved, the longer the t.ime nee_dgd and thle more
complex the desired objective or result, the more difficult it is to af:hlgve or
sustain the necessary consensus. The consensus method of co-ordination 1s1
rarely suitable outside situations involving relativel_y_sma]l _numbel_‘s of pert?onﬁ
who are bound to each other by ties of family or friendship and in pursuit of
goals of relatively limited complexity.

[1-11] Second, those exercising political authority may issue commland.s in
order to mobilise and co-ordinate people for the achievement of objectives
determined by that authority. Where command—and-cc')ntrol methods of
achieving social and economic co-ordination are the dqnygapt .moFle of such
co-ordination, the freedom of the people to exercise their initiative is severely
restricted. Political and economic systems within which command—an_d—control
methods of co-ordination predominate are radically inconsistent W}th a free
society and depend heavily on the exercise of coercive measures agam.st those
who refuse or fail to comply with commands. The twentieth century w1tness:cd
a number of failed social, political and economic experiments in the extensive
use of command-and-control methods of co-ordination, most notably among
the Marxist dictatorships.

[1-12] The third means of achieving the necessary social co-ordination
is contract. The freedom of the people is preserved by allowing them to
determine for themselves the objectives to be pursued, the identity of tho_'se
whose activities will be co-ordinated, and the distribution of obligationfs in
pursuit of the agreed objectives. An element of coercion lis present bgt in a
severely limited form; it is confined to providing mechamsn?s for fzn‘rorcmg
performance or compensation on those who have failed in their agreed
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obligations. Circumscribed in this way, the element of coercion magnifies
rather than diminishes the people’s freedom: it provides an assurance that their
frecly-established agreements are ultimately backed by the State.

[1-13] A well-functioning law of contract therefore serves inter-locking

purposes which are fundamentally moral, respectful of human freedom, and
supportive of economic rationality.

B
Henry Mather

Searching for the Moral Foundations of Contract Law
47 American Journal of Jurisprudence (2002) 71-83, at pp 72-75

Natural law theory is teleclogical. It evaluates a human artifact, human institution, or
human activity by how well it achieves ts proper purpose, its end, its telos. Aristotle
tells us that every art or applied science or systematic investigation, and every
action and chaice, seems to aim at some good, some end. The end of medicine
is health. The end of shipbuilding is a vessel. The end of strategy is victory.” And
if there is some ultimate end throughout the entire realm of human activity, this
end will be the highest good. Will not knowledge of this good, asks Aristotle, be
very important to our lives? Would it not better equip us to hit the proper mark, like
archers who have a target to aim at?® Aristotle says there is such an end. The end
of social and political living is the good for man.®

Now if some social institution or activity has such an end, it would seem that we
should evaluate that institution or activity according to how well it promotes that
end. Thus, Saint Thomas Aquinas suggested that if something is constructed to

serve some end, its form should be appropriate for promoting that end, just as the
form of a saw should be appropriate for cutting.™®

This teleological approach seems to make good sense, at least in the realm ot
purposeful activity. We wouldn’t construct bridges or buildings if we didn’t think ihe

could serve a purpose. And once we have constructed a bridge or a building, we
evaluate it by asking how well it serves its purpose (or set of purposes). Wa wake this
same teleological approach when we evaluate the performance of @ person who
has been assigned a specialized function in a cooperative activit. W evaluate a
football quarterback, for example, by asking how well he perforis 4is function. ...

Let us now consider legal systems. A legal system is a human institution. It involves
purposeful and cooperative activity with specialized functions. We don'’t construct a
legal system just for the heck of it. We establish a legal system in order to promote
Some purpose, some goal, some end. We thus evaluate our legal system at any
point in time by asking how well it is serving this end. If we are sincerely interested
in evaluating and improving our legal system, we cannot help but take a teleological

approach and ask what the proper purpose of the legal system is. | say “proper
purpose” because the persons who operate our legal system may have differing

See Aristotle, Nicomachean Ethics, Martin Ostwald, trans. (Indianapolis: Bobbs-Merrill,
1962), 1094a 1-9, p 3.

See ibid 1094a 18-24, p 4.
See ibid 1094b 7, p 4 and n 8.
See Saint Thomas Aquinas, The Treatise on Law [Being Summa Theologiae, I-1I, QQ.90

Through 97]. R J Henle, S I, trans, (Notre Dame, Ind: University of Notre Dame Press,
1993), q. 95, 4.3, c., p 292.
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s o the purpose of the sysiem, and we must thus answer the question of
jons a
nw?mtzli{:r:should be regarded as the purpose.

ar end or purpose of law is to enable all citizens
-l ar']swerf:lfiiisté:?atzg E’L?t?ul lives, an% Aquinas used th_e term “the corr::’non
L gl IlVetS’this goal of helping all members of society enjoy good lives." For
e sk ists, a good life is made up of a number of basic human goods.
e o mé to have a different list of the basic human goods necessary
il theorl§t SI‘ifle favorite is the list presented by John Finnis in hls_book, Nfatura.I
o gogdl\xl'g?ﬁraiy!?fghts: life and health; knowledge; play; aesthetic experience;
é.r?evrmdisr;ip; practical reasonableness; and religion.™

i nnot be enjoyed by a person unless she
b lttrr]:aosr('3 at;aesc;ﬁa%g?gizucrae time or boih?The preser\{ation .of Iifeland
e Wteaa lot of money. The acquisition of knowledge requires Ielsqre time,
. often_ Cosas\stvay from eaming a living, and (as many knc?w from experlen(_:e) a
i rsity education costs a lot of money. Play obwousl_y requires leisure
cpllege Tt s st r):mney Aesthetic experience requires leisure time, and some _of
:Ir:nenii;ldr fcoarrr:”lgoof aesthetic experience must be purchased with money. Friendship

e

requiresisure time. So does religion.

i ize its economic life so that people have enough wegith
i o Cﬁr?eéi‘ssuorzl?i%grtgoa;tl)faeigsthe basic human goods that_ r_ngke up a good life?
anq e swer to this question is that there must be a division of labor. If_you
Da"t =k house, grew all of your food, made your own cllothes.. and provrded
28 yOL'H i ith all ‘of their education, you would have very little leisure ’nme. a_nd
e \?"ttle wealth. Our economy is more efficient and our standard of living
Eirgrtw):rbge\é?ﬁsé we speciélize as carpenters, farmers, shoemakers, or teachers.

istributi blem. How will the carpenter
is division of labor creates a distribution pro _ : .
BtLJJtt F:I?OSQ{?B'I_'OOW will the farmer obtain a house? I can think of thre_se ways m_w;_fngt;
gooaclis and éervices might be distributed in a society that hag 2th&ghlyt§%zﬂ§;z A
i i i ter might dona
ivisi - First, we might rely on gifts. The carpen . .
??:Vlizlﬂc:frr:wzfrl?:;;hoemaker, and the teacher. The farmer might give some of Ehe fEOd
h . roduc’es to the carpenter, some to the shoemaker, a.nd some {o th ?lac er.f
A?wé)so on. But such a system would not work very well. Aside from the limita |otnsr:)d
human geﬁerosity what is the likelihood that you would get a house_you wan aes
clothes you would! like to wear? Just ask yourself how many of the ties or scarv
you received as Christmas gifts were what you really wanted.

A second alternative method of distributing goods and services woulc_j”involc\:rﬁ tZﬁ

overnment determining who will receive each house,, each quart of milk, eﬁa Eed
gf shoes. But if your own relatives and friends don't know what you ria y n e
or want 'what are the chances that better selections would be made by rem
governn%ent bureaucrats who don't even know you?

i rable method for distributing goods and services is voluntary
Z:ghrr:;de? S’gupk;i;ethe house you want, the food_you want, th?{ clothies;] tygztwhaar\:té
the formal education you want, by pay_ing money in gxchange. OL;er% Lo s
enough money to buy your first choice in food or clothing, bu_’t youc D o R
than you would if you had to rely on the generosity c_)f other c1t|z_ens o S e
the government bureaucrats. (If all of this sounds like something rig

Smith, it is.)"

] s¢ 131134,
ibid q. 90, a. 2, c. and translator’s comments, pp - ‘
15 g:.: lb.llf)il:i Finnis. Nafural Law and Natural Rights (Clarendon Press, Oxford,

1980 85-90. ‘ . i -
13 See z)ﬁngm Smith, An Inguiry into the Nature and Causes of the Wealth of Nations

(University of Chicago Press, Chicago,1976) pp 7-20.
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We can now begin to see why contracts are necessary. Many of our important
voluntary exchanges cannot be performed by both parties simultaneously. One
party must perform to some extent before she can expect the other party to perform.
But she will probably not be willing to begin her performance without a promise from
the other party that he will perform his side of the exchange. And that other party is

unlikely to commit himself without a promise from the first party. A set of promises,
a contract, is therefore necessary, ™

Furthermore, neither party will enter into a contract for a future exchange unless
she has good reason to believe that the contract will be beneficial to her. Not only
must she have good reason to believe that the other party will probably perform any
promise he has made, she must also believe that if the contract is performed and
not breached, she will derive a net gain from it and not a net loss, and she must

also believe that she will be compensated if the other party does not perform his
promise.

We can thus conclude thata major purpose of contract law is to encou rage exchange
contracts that are likely to be mutually beneficial and discourage exchange contracts
that are likely to leave one party with a net loss.'s This is one reasan why our legal
system will not allow a person to enforce a contract if he has induced the other party
into the contract by means of fraud or duress. If the other party was the victim of
fraud, she has been deceived about the value of the exchange to her, and there is
too great a risk that performance of the contract would leave her with a net loss. 19
If the other party was the victim of duress, there is a great risk that she was forced
into a losing contract in order to avoid an even greater loss that was threatened by

the party exercising duress, )

[1-14] The existence of a mature and sophisticated law of contract has
provided Hong Kong with an enormous advantage in the East Asian region.
The territory’s rise to prominence first as an industrial powerhouse, then asa
commercial and financial one, and always as a regional bastion of libertv, nas
been intimately connected with the rule of law and a common law sysiem for
the enforcement of contractual agreements. The security of bargains which this
climate fostered made Hong Kong, for many years, one of the few places in

14 AsFinnis puts it, the practice of promising promotes the common good because ‘it provides
an effective means of maintaining cooperation ... over the span of time necessary for the
fulfillment of any human project.” See Finnis, Natural Law and Natural Rights (Clarendon
Press, Oxford, 1980) p 303,

I5  Recognising mutual benefit as a major purpose of contract law does not entail a legal rule
excusing from liability every party who fails to perform because he saw that performance
of the contract would leave him with a net logs. A legal system does not encourage mutually
beneficial contracts unless contracting parties can be reasonably confident that they will
be given a compensatory remedy if the other party does not perform. Excusing doctrines
such as impracticability and frustration of purpose must therefore be confined within rather

narrow limits. -

16 Economists now recognise that free markets do not work very well when persons

engaging in market exchange are not well inf ormed. Joseph Stiglitz, George Akerlof, and

A Michael Spence won the Nobel prize in economics for 2001 largely because of their

work indicating the importance of information and the need for legal rules that not only

proscribe misrepresentation of facts but also require disclosure of important facts. See

Louis Uchitelle, ‘Three Americans Awarded Nobel for Economics’, New York Times, 11
October, 2001, p C1.
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te of freedom in which entrepreneurship and investment

i joyi lima
sia enjoyingac
ﬁ:)uld be confidently undertaken.

1.3 Origins of Hong Kong Contract Law

As we shall see, the sources of contract law i‘n Hong Kong lie :nlthe
[l‘lf]h coﬁsmon law.'” In order to understand the origins of Hong Kong st 1a\\:,
E’? » 1Stract it is therefore necessary to review the development of contract la
of con 9

in England.

(@) Medieval contracts

16] For most of the twelfth and thirteenth centuries, the pri_ncipal means
1[31_ which agreements could be legally enforced in England lay in the actions
ogDebt 4ui, to a lesser extent, Covenant.

[1-171 The conceptual emphasis on the enforcement of an g?itl_stlng fd;‘tl);
Ner igati ons o
issor tion reflected the pre-modern conditi
+athar than promissory obliga ooy,
" i and did not possess a market-based n _ )
“mes. Medieval England : S
ic ial relations were predominantly lal, v :
e inci ined by one’s inherited social
al 1i igations principally determined by . :
legal rights and obliga : e el
S i t, there was little need for a fle :
status. In such an environment, ther x e
: ‘ ng the enforceability o _ ki
law of contract adapted to securl . : e
3 i laced a premium on economic an :
agreements. Feudalism p rem: s —
i ici ( 1 of the dark ages whic p
in felicitous contrast to the turmoi . O e el
ract i iev: and was not perceived as a devic secw
A contract in medieval Englan : . s
i i y cial or property rela
i uting a scheme involving commer g
L . i i ssets or to provide and
iti : ac and dispose of assets p
among citizens equally free to acquire : <o
consu%ne services. Rather, the main emphasis was on the enforcement of mo
basic obligations arising in debt:'®

In the main, these early contractual relations did not mvolvef Fb]éga?zgﬂs ;80‘22
performed in the future but rather concerned present exchan;;eil o I\;pddle " is o
without any money changing hands. The contract law of f i iv ith 2 fe] s
concerned with security and retention of the status quo rather than

agreements.

Section 1.4 below. ' . 5
}?75 f{iiineM Teeven, A History of the Anglo-American Common Law of Contract (Greenwoo

Press, Westport CT, 1990) p 1. Similarly, according to $ FdC dM]liggal )m pHiszro.r;;;l:
Foundations of the Common Law (Butterworths, London,.Zn 13 tnh,e ,-ivatéj SPhe,r =
‘Early [English] law does not have to cater much for choice. nh : r;:s b A
... find this reflected in the small part played by contract, and the tdfcol\),enam e
enduring relationships of a proprietary nature. ... The narrow cc)r.u:epf Om it
product of a society in which most obligations Were seen as flowing fro ok s
This was obviously the case with agricultural services. The ploughman ::vne 4
would be summoned to the lord’s court as a wrongdoer long before anyol

suing him as an equal in contract.’
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[1-18] Prior to the reign of King Henry II (1154—11 89), and putting aside the
important ecclesiastical courts, the judicial function in England was performed
almost exclusively by an array of local courts. These were constituted as courts
with a direct link to the Crown at the county and hundred levels, ' as local courts
with jurisdiction conferred by royal franchise, as manorial courts on a feudal
pattern, as city and borough courts, and as courts merch antexercising jurisdiction
in connection with trade fairs and markets.?° These local courts, constituted by
sheriffs, bailiffs, nobles, knights, freeholders, clerics and prominent merchants
on a part-time basis, performed both judicial and administrative functions
mainly by reference to local customary practices: ‘Laws as well as institutions
were local, and the differences between one district and another sometimes
reflected not different answers to the same problem but different ways of life.’?!

[1-19]  Perhaps the most significant aspect of Henry II’s eventful reign was his
reform of the system of justice. From the itinerant and cumbersome curia regis,
he carved out royal courts “in eyre’? which toured the counties and boroughs
on horseback auditing local administration and determining litigation between
subjects. Also from the curia regis emerged the permanent and professional
royal courts of justice stationed at Westminster that eventually evolved into
the Exchequer Chamber, the Common Bench {or Common Pleas), and the

King’s Bench.” These stationary royal courts were to overtake the eyres in
significance by about 1300.2#

[1-20]  Access to the Common Bench, which determined litigation between
private parties largely in actions we would today refer to as contractual or
tortious, was by writ issued by the Exchequer upon payment of a fee.”” The

19 The hundreds were geographical subdivisions of the counties dating from pie-Conguest
times. A county court was convened by the local Sheriffs (‘shire recve’) who was a royal
appointee. Bailiffs, appointed by the Sheri If, convened the hundred courtin & 10yal hundred.
The local Lord would appoint a Bailiff in a private hundred. ‘By roy=1 grant, by usage and
usurpation, or by the continuance of a state of affairs sometimes older than the counties and
hundreds themselves, many hundreds—at the accession of Edward 1 [1100] it was more
than half of all those in England—were in private hands’: Milsom (1981), ibid p 15.

20 Milsom (1981),n 18 above, pp 16, 18-23.

21 Ibidp 11,

22 “Eyre’ is a Middle English word deriving from the Old French ‘eire’, in turn derivin g from
the Latin ‘iter’, meaning ‘journey”,

It took longer for the King’s Bench, which originally accompanied the King on his

travels around the country, to become stationary. It finally settled at Westminster only in

the fifteenth century, although in the fourtcenth century its movements had become less

frequent and more predictable: Milsom (1981), n 18 above, p 52.

24 Milsom (1981), ibid pp 31-33.

Access to the King’s Bench, while it remained itinerant with the King, was also by writ

if the defendant was in a county other than that in which the bench was sitting. No writ

was necessary to give the king’s own court Jurisdiction, and the writ was for the purpose
of compelling the defendant’s presence. Where the defendant was in the same county,

the court could simply rely on the local sheriff {a royal officer) to ensure such presence;
ibid p 34.

23

Origins of Hong Kong Contract Law

it necessary not only in order to compel the defen-dant; the ju‘risdm'tlon
i n Bench was exceptional unless a royal interest was at stake,
. Comrtn(;llowed a plaintiff to avoid the jurisdiction of local coulrts. It
e ‘Tr::l a plaintiff to have speedier royal justice than might otherwise bze6
B - thfI:) eyres visited each locality only once in about seven years.
B ceded to be commenced by a particular writ corresponding to the
S ElCt‘mnl;'n n in question. As time went by, the system of writs hardeneld in
o *E'ICTIISG writs evolved into established forms that effectively dgter-mm_ed
i:: ::@:iémce of legal actions, and they became necessary (O obtain justice

before the Common Bench even as local courts ceased to exercise a parallel
efore

jurisdiction.”
()  Action of Debt sur coniract

[1-21] Imthe reign of Henry II, an action of Debt lay where the clia;rr; g;f;z
for restitution of a fixed sum ascertaingd at the time of contrac]t or (21 -ffl;rence
chatiels already belonging to the claimant, There was no c.‘e‘ar i rence
between debt and detinue. In the thirtecntl? century a sh?n:per dlstu]:ct]glrlle ind
t, inaterialise, with the action of Debt lying f(_)r a sp§01hc sunfl (;rrzd m};O d
unascertained chattels (that is, fungibles), while Detinue crystallis

action for the recovery of specific chattels.”

[1-22] In the case of Debt, where there was no agreement under seal
(known as a ‘bond’), an action of Debt sur contract lay to recover money or
unascertained chattels currently owing to or owned by the claimant.

[1-23] The attraction for a claimant of an action of ]g)e{bt sm—fclo.rngasi
was diminished by the availability to thg defendant of wager t0 la o
‘compurgation’, which remained regularly in use as anzgltema;n;e g _]rliz')(/: Ou{d
or trial by combat until the early seventeenth century. . ‘The efen a‘ covle
succeed in his wager if he swore his case on oztth, a‘nd it he then‘P,roiurgwear
an appointed day other persons (‘oath helpers™ or ‘compurgators ) to s

26  ‘The most regular institution of the middle ages therefore' started, n,c?tv gsda 12z;rt of the

regular routine of government, but as a provision for exceptional cases’: ibid p 35.
(=}

27  Ibid p 35. o .

24 F W];\f[aitland The Forms of Action at Common Law: a Course o_f Lectures, Aig.CThﬂy,t;
and W J Whittaker (eds), (Cambridge University Press, .Cambl"ldgg 1936) [, ee:[hs
(1990), n 18 above, p 7; ] H Baker, An Introduction to English Legal History (Butterwo
LexisNexis, London, 4th edn, 2002) pp 74, 321. ) o '

29 JH Baker, (2002), ibid pp 74, 326. There were, however, a few types of m}fom.lal delbt.(qfl rl;ctt:
precludecf a defendant from resort to wager at law. These mclpded mqst pr ommentl1 }r \Tioﬁ
arising from the lease of land and the taking of an account before audltﬂr.s wherT gtg: can i
was toc recover the rent or for the balance found due on the account: Milsom ( ),
above, p 255.
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that the defendant was a credible person.® The number of compurgators
originally varied according to the plaintiff’s social status and the nature of
the proceedings, but eventually eleven oath helpers became standard. It was
not necessary for the compurgators to swear as to the transaction in question.
They were not, in modern parlance, witnesses of fact but character witnesses.
Furthermore, the compurgators could not be cross-examined. This customary
procedure had tribal roots among the Germanic invaders of the dark ages,?
and was probably reasonably efficacious when actions of Debt were heard
primarily by local courts or by royal courts in eyre hearing the case locally.®
Social pressure and a fear of damnation for oath breaking may have operated
to lend the procedure an adequate integrity.

[1-24] When a case of Debt was heard by the royal courts at Westminster, as
increasingly occurred throughout the mediaeval and early modern periods, it
was usually impractical to bring compurgators from the defendant’s locality.
In these circumstances, wager of law was wide open to abuse.** Indeed, ‘a
tradition was begun of hiring professional oath-helpers, called “knights of
the post”, who hung around Westminster and probably didn’t even know the
defendant, much less have any knowledge about the defendant’s veracity,* By
the end of the sixteenth century, the court porters would provide compurgators
for a fixed fee.* Although many defendants in an action of Debt sur contract
chose jury trial rather than wager of law,” ‘from the plaintiff’s point of view
the mere availability of the procedure was a deterrent; and it became most
unwise to give substantial credit without formal security.’*

30 James Bradley Thayer, A Preliminary Treatise on Evidence at the Commen Law (Little
Brown & Co, Boston MA, 1898) pp 24-25, where the procedure is referred to as ‘trial by
oath’; Teeven (1990), n 18 abave, po.

31  Baker (2002), n 28 above, pp 74, 322-323.

32 Tts origins lay specifically in the Salic law: James Bradley Thayer a Sreliminary Treatise
on Evidence at the Common Law (Little Brown & Co, Boston MA, 1898) p 25.

33 Milsom (1981), n 18 above, 245-248; Baker (2002), n 28 above, p 74.

34 On the other hand, it was not unknown for an unscrupulous plaintiff to intimidate
compurgators in order to prevent a defendant from waging his law. Baker (2002), n 28
above, p 460.

35  Teeven (1990), n 18 above, p 10; semble Milsom (1981), n 18 above, pp 245-246; Baker
(2002), n 28 above, p 74.

36 Baker (2002), n 28 above, p 74.

37  Perhaps because they could not afford the price of compurgators, and perhaps because
wager of law came to be seen as a dishonourable course for a defendant to adopt: see eg
Teeven (1990}, n 18 above, p 9, whe also suggests that the defendant may have feared the
interference of equity, citing § F C Milsom, Sale of Goods in the Fifteenth Century (1961) 77
Law Quarterly Review 257-284, 261-262, 266; David Ibbetson, A Historical Introduction
10 the Law of Obligations (Oxford University Press, Oxford, 1999) p 32; Baker (2002), n 28
above, p 323; Coke CJ was to say, in connection with wager of law, that ‘experience now
proves that men’s consciences grow so large that the respect of their private advantage rather
induces men to perjury’: Slade v Morley (1 597-1602) B & M 420, 441.

38 Baker (2002), n 28 above, p 323.
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re were, however, a few types of informal debts that precluded a
m resort to wager at law. These included, most prominently, d_e-bts
f land and the taking of an account before auditors

[1-25] The
defendant fro

isine from the lease O
31‘;151 eg[he action was to recover the rent or for the balance found due on the
wher

39
I

accoun

[1-26] Apart from these instances, a defend%nt could always elect [0{ thgi
his law. However, no man could wage another’s law. A consequence W‘d{s tha
if the defendant died, his executors could not wage law in his stead. As a jury
- | could not be forced onto the executors, there was the further consequenc,e
gll;lt ;n action of Debt sur contract could not be ma{ntained a%ai(;lstt) lh(é .dedbtoirt s
executors.’”® The practical result was that a debtor’s unseale tz] ts died w
him, unless they were of a variety exempted from wager of law.

[1-27] In the early fourteenth century the 'c.\bsence o_f a I’CC]U].];]@]TI?H?[ [f(]);
sealing in alnaction of Debt sur contract gave rise tg the ld?a that the p tﬁn; i
needed 1o demonstrate that the defendant h?d received qiuzd pro.qn.m: 211 llS,
some benefit (quid) in exchange for the subject matter of the plaintiff’s claim
in, D2bt® (pro quo):*
By the middle of the 15th century the quid pro quo of the action 0.'[" D‘et?t ha{?
become a technical doctrine with marked similarities to executed co.r.lsxdc[auollfi as
it later evolved. ... the early common law appears to h‘avc recogmsetli as fa dn%
within the sphere of Debt a miscellaneous list of transactions common in evi;y ay
life, such as loans, sales, leases, hire and contracts gf service gene1_'all.y.. Sge }111g a
generalisation which would link together and explain [hf‘: bams Qf liability in these
miscellaneous cases, the fathers of the common law = ipund it in the fact that the
plaintiff in an action of Debt had handed over something in the shape Df'propcrty or
services to the other party (quid pro quo). By the 15" century Ithe spec1ﬁc cases in
which Debt sur contract lay had been generalised into a te,chmc_al dpctrme of qu(ra"
pro guo, which may be expressed by saying that a party’s obllgatlon to pay was
legally binding because the plaintiff had conferred a benefit on him.

[1-28] Thus, if a carpenter agreed to make some furniture anq re_-,ceived
payment, but then did not make the furniture, the customer could claim in Debt
sur contract because the carpenter had received quid pro quo (the payment).

39 Milsom (1981), n 18 above, p 255; “Wager was excluded in this Debt action due to the fact-
finding that had already taken place during the accounting’: Teeven (1990), n 18 above,
pp 1-12.

40  Baker (2002), n 28 above, p 326.

ils 37 above, p 264.

i; Kh\igfog] E(S}riitlli A7H£story[i)f the Common Law of Contract, (Clarenclon, Oxford,1973)
Pp 153-169, 193196, 424-426; Milsom (1981), n L8 above, pp 260-262; John Barton., The
Medieval Contract, in John Barton {ed), Towards a General Law of Contract, (Duncker &
Humblot, Berlin, 1990) 15-37, pp 23-37; Teeven (1990), n 18 above, pp 11-13; Ibbetson
(1999), n 37 above, pp 80-83; Baker (2002), n 28 above, pp 32273?3.

43 K O Shatwell, ‘“The Doctrine of Consideration in the Modern Law’ (1954) 1 Sydney Law
Review 289-331, pp 295-296.
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But if the carpenter had promised to build the furniture in return merely for
the customer’s promise of payment, the customer would have no action of
Debt sur contract. In those circumstances, the customer would need to bring
an action of Debt sur obligation if the carpenter had given a sealed bond, or
an action of Covenant in the royal courts or local courts if the agreement was
under seal, or an action of Covenant in the local courts if the agreement was
not under seal (see below). The common law thus came to recognise ‘two
types of clothing for pacts: a document under seal and a quid pro quo.*

[1-29] The first recorded instance of the requirement for a quid pro quo
in an action of Debt based on an informal agreement appears to date from
1338. The requirement quickly gained traction thereafter.® Its emergence in
the mid-fourteenth century probably reflected gradual changes to English life
already detectable in the early part of the century. Certainly by the middle
of the fourteenth century, ‘there was a growing realization that the common
law personal actions of Covenant and Debt were ineffective remedies for the
money-credit economy beginning to replace feudalism.”” The English feudal
system had entered upon its period of decline. By the early fourteenth century,
England could, indeed, already be regarded as a modern State:*®

Magnates remained powerful, as did relationships of loyalty that functioned outside
state authority. The overarching concerns nevertheless revolved around control
of the bureaucratic centralized state structures. The centralization of concerns
was reflected well in the fact that county courts had become inferior courts for
relatively insignificant litigation. The king’s courts now served as a major forum
for litigation from every region of the country; Parliament processed both local and
national concerns by handling petitions, passing statutes, and granting taxatiot. in
ways that made national government coherent. The emphasis in governancs vis on
central control, even though locally important people functioned often by virtue of
royal commissions and those same people still exercised little-regulaied personal
authority over their unfree tenants. ... the king’s council, ... began 1o crystallize
already prior to the Black Death into a much more professional iasiitution involved
in the day-to-day operations of running the country. Fortuitiisiy oy 1348, then, the
common law already regulated the lives and fortunes of all substantial and many
insignificant Englishmen . ..

[1-30] Significantly contributing to feudalism’s decline was the general
famine produced by three catastrophically bad harvests in 1315-1317 which
substantially reduced the supply of unfree labour required to work the estates.
Much manorial land had to be leased out to parties who could arrange for it

44 Tbbetson (1999), n 37 above, p 82.
45 Anon (1338) 11 & 12 E 3 (Rolls Series) 587.

46 Teeven claims that the doctrine of quid pro quo was recognised by about 1400: Teeven
(1990), n 18 above, p 11.

47 Teeven (1990}, n 18 abave, p 12

48  Robert C Palmer, English Law in the Age of the Black Death, 13481381, (University of
North Carolina Press, Chapel Hill NC, 1993) pp 2-3 (footnotes omitted)
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be worked.* Then, within a generation, came the Blaf:k Peath (Qr ‘Great
. ') which further accelerated English feudalism’s decline. Th‘e
Pestxlentl;eeak in 1348—1349 of this cocktail of diseases,”® in which bubonic
. u:'nonic plagues predominated,” resulted in a massive death _toll.sz
‘mdf ni?icantly increased the scarcity of labour and hastened th.e demise of
g::'f]cT(I)lm, thereby further expanding the proportion of the population engaged
in free economic exchange:*
I iety accustomed to very slow changes in conditions of life, the market valfle
. }ffad been doubled at a stroke. The consequence was twofold. The labourer
. already free struck for higher wages, while the villein whose labour was
Whofwasstruoglsd against the legal demands of the baililf for customary services
m;f' ;aiv;ire iow worth more to both parties; gradually he was led on (o deman,d
I:isllfull freedom, the right to take his labour wpere hE.WOuld, tc? pleald (;n ﬁ‘IC IQ]"}%I Z
court even against his own lord, and to bF: free of lr‘ksom_cr 1eudad] UZb. ...Osed
activities of the lawyers and well-to-do juries on the side 0.1 the lan or; eggd.o e
the learied profession and its satellites to th\e_ popular hat}ed, as not ? J(,w j 13% ]
and ju* ymien learnt to their cost in the days of [the peasants’ uprising o  June ‘

ri-31] The emergence of an explicit requirement of a quid pro quo in an
;_;;tion of Debt sur contract can be seen as aq early 1‘.esp0nse (0 a new bltuagon
brought about by the accelerating decline of feudahsm. There arose fi‘fl_f;& ttg
place the law relating to the enforceability of informal agreements, mfim es i
most obviously in actions on Debt, on a basis more clor_aely Ico_rrespondmg to.t e
changing customs and expectations of the_ people. Th]ﬂ reinforced foun(;atl?-rz
incorporating a bargain-oriented conception of guid pro quo, better're e(l: e
the continuing emergence of an increasingly commercial souet_y apd amar (ett
orientated national economy all the more liberated from static feudal rights
and obligations: ‘For the first time in English history, the ordinary man had the
possessing class at his mercy.**

[1-32] The requirement of a quid pro quo can also b(_: seen as a fairly simple
adumbration of the modern doctrine of consideration. It expressed the

49 Paul Johnson, A Hisiory of the English People, (Weidenfield & Nicolson, Lor.ldon, 1985) p 1415

50  There were three subsequent major outbreaks of the Black Death in the fourteent
century—1361, 1368 and 1375.

51  Johnson (1985), n 49 above, p 141. . _ .

52 The population of England was reduced, within the spacc of 16 mont.hs, from about.h4
million to about 2% million. Some villages and hamlets ce'c_lsed to exist altogether, the
whole population having perished: G M Trevelyan, History of England (Lon.gmans Green
& Co, London, 3rd edn, 1952) p 237, The number of beneﬁceq clergy .dechned by about
40%, and tenants in chief by about 27%. The volume of litigation declined by more than
40% between 1348 and 1353: Palmer (1993}, n 48 above, p 3.

53 Trevelyan (1952), ibid p 237, 240.

34 Ibbetson (1999), n 37 above, p 141. B

55  ‘In the sixteenth century the notion of guid pro quo woulq havc? sgme tenuous ggd
indirect influence on the development of the doctrine of consideration’: Teeven (1990),
n 18 above, p 11.
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fundamental notion that an unsealed agreement was enforceable only if it had
been concluded as part of a bargain or exchange between the parties.

[1-33] The common law thus committed itself early to a law of contract in
which more than a serious promise was required; there also needed to be a
bargain towards which each party had made a contribution. This reflected the
accelerating emergence of a commercial spirit in English life as the feudal
Middle Ages waned and England assumed a leading role in the European
transition to modernity.

[1-34] That the requirement of guid pro quo kept, however, one foot firmly
planted in a medieval framework is evidenced by the requirement that that the

beneficial quid conferred by the plaintiff be actually executed and not merely
promissory.

(c) Action of Debt sur obligation

[1-35] A claimant could bring an action of Debt sur obligation where
the agreement was embodied in a bond. This sealed instrument committed
an ‘obligor’ to pay an ‘obligee’ a specified penalty, usually in the form of
a fixed sum of money. The simplest case was where a borrower executed a
bond specifying his obligation to a creditor. If the creditor brought an action of
Debt on the bond, and if the debtor could not produce a sealed acquittance or
establish a recognised vitiating factor such as fraud, duress or non est factum.
the debtor would be bound to pay by virtue of the bond itself. Indeed, evenif
the borrower had repaid the money but could not produce a sealed acquittance

he would be obliged to pay again.”” There was no need to try the undeslying
transaction as such.

[1-36] Rigidly formal though Debt sur obligation might appear, it was
nevertheless capable of serving transactions somewhat more sophisticated than
simple loans. The parties to an agreed transaction might deposit parallel bonds
with a stakeholder, who would then deliver both bonds to the non-breaching
party in the event of the agreement’s non-performance.*® Thus, a purchaser
of oxen could execute a bond obliging himself to the vendor in the agreed

56 ‘It was quite clear ... that the benefit, whether conferred on the defendant himself or on a
third person at his request, must have been actually conferred. A mere promise to confer
it would not be sufficient.”: Sir William Holdsworth, A History of English Law, (vol I,
Methuen, Sweet & Maxwell, London, 1966) p 423. There was an important exception, of
sorts, where sale of goods was concerned. A theory developed that ownership in the goods
passed at the time of the agreement. This created a right in Detinue if the goods were not
delivered to the purchaser, ‘but it is clear that a right to sue in detinue is almost as substantial
a benefit as performance; and therefore a contract to sell which conferred such a right would
be a quid pro quo for the right to sue in debt’: Holdsworth (1966), n 56 above, p 356.

57  Milsom (1981), n 18 above, p 250.

58  Ibid pp 250-251.
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e and the vendor could execute another bond_obli ging himse.lf
he purchaser in the sum of a penalty (that is, for non-delivery, though this
4 < . would not be mentioned in the bond). In the event of breach, and
anlflttllznassistance of the stakeholder, the non-breaching party cou]ld bring an
awclttion on the breaching party’s bond claiming the sum therein specified.

purchase pric

[1-37] Ata slightly higher level of sophistiea,tion: and _d.ispen’sing \R:l(:;}é ﬂ"lli
need of a stakeholder, there was the ‘conditioned’ or condmongl bcind. . E(,d
2 bond would state that the obligor was .bound to pay the obligee a specifie
sum unless a specified condition was satisfied.

[1-38] Thus, the vendor of oxen could bind himself to pay a sum of r{lﬁnfay
(de facto, a penalty) to the purchaser un]ess_ he delivered them to the purc aser
in accordance with the terms of the condition. Also, the pl_lrchaser could bind
himself to pay a sum of money (de facio, the pl.lrchasel price and poss@y an
additionat penalty) unless the oxen were not dehvgred in accordfmce with the
terms of the condition. In the event of the transaction’s non—pertorma,nce, the
non-areaching party could bring an action of Debt on ﬂ’_le‘ defendant’s bond,
~od the defendant would be obliged to pay the sum specified unless he could
prove that the condition had been fulfilled.

[1-39] The conditional bond was ‘the form in which most importagt
(ransactions were made and sued upon until the sixteenth century, and it

accounts for a considerable proportion of the business of the court of common

pleas.’®

[1-40] Nevertheless, there were some serious limitations on ?Ctions qf Deb{‘
from the perspective of a sophisticated law of contract. Neither vapety of
Debt action would succeed if the price of goods the subject of the action was
not fixed or if the goods were not in existence at the time of the ag-refrmen.t's
conclusion.’' The action of Debt was also structurally unable to assist with
the non-performance of executory promises of fut_ure perforln_lance—the
underlying transaction needed to be executed on one side. The utility Qf Debt
sur obligation as a general contract remedy was limited by the rcqullrement
of a sealed bond, and Debt sur contract was usually not available against the
debtor’s executors.

(d) Action of Covenant

[1-41] In the twelfth century, a claimant who could not (or preferred not
to) satisfy the requirements of an action of Debt might instead have sought
some satisfaction in an action of Trespass. The trespassory wrong asserted

59 Ibidp 251.
60  Ibid p 251; Baker (2002), n 28 ahove, p 324.
61  Teeven (1990), n 18 above, pp 7-9; Baker (2002}, n 28 above, p 326.
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by such an action was the defendant’s breach of the agreement. During the
thirteenth century, this species of Trespass action evolved into the distinct
action of Covenant. This new action existed for the enforcement of obligations
in the form of executory promises of future performance, ori ginally to protect
certain lessees of land. By the early thirteenth century actions in Covenant
had become well established,® the action extending also to a wide range of
promises beyond leases of land:** ‘And let there be writs of Covenant accordin g
to the complaints of the contracting parties and the diversity of the cases.®

[1-42] By the close of the reign of Edward T (1272-1307), however, access
to the action of Covenant was narrowed by a rule that where an action of Debt
lay, it was to provide the exclusive remedy.®* Claims for sums certain conferred
by deed were therefore beyond the reach of Covenant. Thus, the primacy of
Debt over Covenant was established by the turn of the fourteenth century, a

position to be enjoyed by the action of Debt in the realm of contract law until
Stuart times.

[1-43] Further cementing Debt’s position of primacy was another restriction
on Covenant imposed at about the same time. In the royal courts there arose a
rule, already well-established by not later than 1321, requiring that an action
of Covenant could succeed only if the agreement had been embodied in a
deed.® Covenant was an essentially contractual action which was available
to enforce executory agreements. The requirement of sealing forestalled the
possible future emergence of quid pro quo in actions of Covenant before

62 Simpson (1975), n 42 ahove, p 9; Ibbetson (1999), n 37 above, p21.

63 C H S Fifoot, History and Sources of the Common Law: Tort and Contract (Swevens,
London, 1949) pp 255-256; Teeven (1990), n 18 above, p 5: Ibbetson (1999, 37 above,
pp 21-22; Baker (2002), n 28 above, p 74.

64  Statute of Wales, 12 Edw I, Cap 6. Cap 10 of the same Statute.

65  Fifoot (1949), n 63 above, pp 258-259.

66 As to the immediate causes of this change in the royal courts, sec: 13 ] Ibbetson, ‘Words
and Deeds: The Action of Covenant in the Reign of Edward T’ (1 956) 4 Law and History
Review 71-94; R C Palmer, ‘Covenant, Justices ‘Writs, and Reasonable Showings’ (1987)
31 American Journal of Legal History 97-117; Ibbetson (1999), n 37 abave, pp 24-28;
Teeven (1990), n 18 above, p 6; Baker (2002), n 28 abave, pp 318-320. In 1321, an action
of Covenant before a royal court in eyre sitting in the Tower of London against a carrier
who had not honoured his promise to convey a cartload of hay from Waltham to London
failed for lack of a deed embodying the agreement. In reply to the plaintiff’s protest that
a deed could not be expected for such an agreement, Herle J replied that “for a cartload of
hay we shall not undo the law’ (Anon [Case of the Waltham Carrier] (1321) B & M 285,
286). A deed was not required in the local courts, but by the later middle ages many local
courts had ceased to function either effectively or at all so that for many plaintiffs the royal
courts were the only courts available. Nevertheless, it is probably more accurate to say that
the requirement of a deed “was not ... a change in the law so much as a demarcation of
jurisdiction’: Baker (2002), n 28 above, p 320. Furthermore, Covenant actions for sums
above 40 shillings were forced into the royal courts and monetary inflation gradually had
the practical effect of depriving local courts of jurisdiction: Teeven ( 1990), n 18 above,
pp 6-7. Nevertheless, it was not a requirement of the common law that a covenant be
sealed if the action was brought in a borough court: Welshe v Hoper (1533) B & M 286.
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the royal courts. Hitherto, Covenant was an action which had permitted the
enforcement of informal gratuitous promises:®’
This insistence upon formality stopped the growth of Covenant; but it is interesting
to reflect that, had the decision been otherwise, the common law would have
enjoyed, at the beginning of the fourteenth century, a general reme_dy for breach
ofjcontr’act based, not, as ultimately evolved, upon a bilateral bargain, but upen a
unilateral promise.

[1-44] The consequence of requiring a deed was that ‘informal agreements
were shut out from the central courts, and the development of alaw of consensual

i C, 11 168
contracts was therefore stifled by the formal requirement of a seal.

[1-45] The distinction between sealed. anc_l unseale_d .agl.‘ee.ment? was
fundamental in early English law at least 1nsoigr as the Junsdmt‘]_on of royal
courts were concerned.® The matter was essentially one of proof. The key to
unlockine the distinction lies in the etymology of ‘deed” as an act or conduct,
as distinct from mere words:™
/. covenant or grant consisted in fleeting words, apd no action was allowed in the
voyal courts for mere breath. A sale, a loan, a hiring, on the other hand, were all
visible conduct ‘of which knowledge may be had’; the act generqted t.he duty to
pay, which therefore did not depend merely on WOI‘L.lS. The deed 11k§W1se was‘ fm
act (facturn), in that the specialty was sealed and delivered before.wnncs?;cs as an
‘act and deed’. The distinction between words and deeds ran deep in English law.

[1-46] The restrictive character of the requirement of a deed ‘made exce.llent
sense in the eyres which were unable to cope with the volume of business

brought to them.””

[1-47] It also made sense in the central royal courts. When an action of
Covenant was to be tried, there were two principal questions to be angwered;
was there an agreement in terms asserted by the plaintiff, and did the defendant
breach that agreement? If the matter went to trial, the answers could be
determined by wager of law or by jury. Wager was regarded as a suspect
procedure at Westminster because the compurgators freguently did not k.now
the defendant. Jury trial was also problematic for a similar reason. Medieval
juries were not judges of fact in the modern sense. They consisted of men
who were expected to use their knowledge of local affairs and personalities
in order to establish the facts; in other words, they were required to use

67  Fifoot (1949), n 63 above, p 258.

68  Baker (2002), n 28 above, p 320. _ ‘ o

69  ‘Contemporaries would not have viewed this as a drastic denial of justice, when local
courts were quite competent to deal with informal agreements. [t was true that one c.oul,d
not put every covenant into writing; but then one should not be able to bother the king’s
central courts with every unwritten covenant.’: Baker (2002), n 28 above, p 320.

70 Baker (2002), n 28 above, p 322 (citing Loveday v Ormesby (1310) B & M 250).

71 Thid p 320.
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SHAPTER 5

sontractual Intention

Introduction to Intention

Not all agreements are enforceable. Even where an offer has been
d, the terms are certain, and the promises are supported by consideration,

> agreement will not be enforceable as a contract if the parties lacked an
¢ tv be legally bound.

As the range of things which could be regarded as consideration
ided during the course of the nineteenth century, the usefulness of
nsideration diminished in providing a sign of contractual intention. It
increasingly easy to identify the existence of consideration, but
were many situations where reasonable expectations indicated that no
tion to create legal relations existed. This was particularly true in relation
greements of an essentially domestic or social character.

In order to deal with this development, there emerged in the common

f the late nineteenth and early twentieth centuries a separate requirement

of contractual intention as an essential element of contract validity. The

ment of an intention to be contractually bound plays, however, a less

ant role in the common law of contract than it does in most civil law

tems. In the case of commercial agreements, the common law will readily

ly an intention to be contractually bound (animus contrahendi) where
ration is present.

4] Where, however, there are reasonable grounds to suppose that an
ntion to create legal relations was absent in an agreement’s conclusion
stnotably in the case of domestic or social agreements) common law courts
not infer the existence of contractual intention from the mere presence
sideration. Rather, the party asserting the existence of a contract must

nish separate evidence of animus contrahendi.

5-5] In contrast to most civil law systems, the role of intention to be legally
plays an auxiliary role to that of consideration in establishing the
ice of a contract at common law. Most of the juridical load which is
by intention in the contract law of civil law systems is borne, in the
mon law of contracts, by consideration.
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Contractual Intention

[5-6] There is often a substantial practical overlap between the requirmmn-Ls
of contractual intention and certainty of terms. It will frequently be the Casé
that a lack of contractual intention can explain an apparent uncertainty ip the

agreement’s essential terms, and conversely that apparent uncertainty gy
indicate a lack of intention.' 1

[5-71 At common law, this area of contract doctrine is dominated by twg
rebuttable presumptions. The first of these is the presumption that parties to an
agreement of a domestic or social character do not intend their agreement to he
contractually binding. The second presumption is a mirror image of the ﬁrﬁf.
parties to an agreement of a commercial character do intend their agreem'en{:
to be contractually binding. In each case, the presumption can be displaced by
evidence indicating that reasonable persons in the position of the parties WOlildi
have possessed a contrary intention at the time the agreement was concludeg,
As with all rebuttable presumptions, they will stand unless displaced.

5.2 Domestic Agreements

(a)  Presumption against intention

[5-8] Among the most common types of agreements are those made amor; )
family members residing together. Every day, countless agreements are raace
by which cohabiting family members undertake to do things for eaci. o her,
often in exchange for reciprocal undertakings. A husband might promise to
collect the children from school today in return for a promise kv the wife to
perform the task tomorrow. A parent might offer to pay a child some pockel
money in exchange for the child performing some chores'\ A child might offer

to buy his parent a meal if the parent will quit smoking. i each case, the terms
may be sufficiently certain, and there is consideration.for the promises—bul
can it reasonably be said that the parties intended tLat the law might be used to I
enforce the agreements?

4 Sun Er Jo v Lo Ching 3
High Court
[1996] 1 HKC 1; [1995-2000] HKCLRT 14

The pl_aintiff was a 90-year-old mother of five adult children. After a falling out with
her chlld.ren concerning certain financial and property transactions, she commenced
proceedings against them primarily for breach of trust. One of her claims, however,

1 Eg, inJ H Milner & Son v Percy Bilton Ltd [1966] 2 All ER 894, [1966] 1 WLR 1582, the
deliberate use of ‘somewhat vague and equivocal’ language in formulating an agreement
to establish a solicitor’s retainer was held to indicate a lack of contractual intention.

204

Domestic Agreements

r repayment of expenses in raising her youngest son while the family resided
i Although it was not clear whether this part of the claim was based in
f the parties were legally represented), the trial judge disposed of

was fo
in Shangha
ontract (none o
iton contract grounds.

Yeung J
(judgment delivered in Chinese): In relation to Madam Sun_’s claim er re:aring
enses from Lo Kun, it was right and proper that parents bring up their children
exfj this did not form a basis for a compensation claim. Family arrangements made
i:ztween parents and children, hushand and wife, or brothers and sisters were
enerally not legally binding, unless it was shown that they have clearly intended

io enter into legal relations. Therefore, Madam Sun could not claim back the
L RIB100,000 from Lo Kun. Balfour v Balfour® applied. j

[5-9] As Yeung J elected to treat the plaintiff’s claim against her youngest

son as one based in contract, he could just as easily have disposed of it on the

basis that there had been no offer, no acceptance, no certainty of terms and no
considerction. He chose, instead, to base his finding on a lack of intention to

crea’c 12¢al relations. In so doing he recognised that agreements between close

farily members are ‘generally’ not legally binding unless a clear intention to
W contrary is shown (that is, they are rebuttably presumed not to be legally

binding).
(b)) Married couples

[5-10] Why should agreements between ‘close family members’ not
generally be legally binding? The answer lies in the English authority to which
Yeung J referred.

zﬁ Balfour v Balfour \

Court of Appeal (England and Wales)
[1919]) 2 KB 571; [1918-1919] All ER Rep 860; 88 LJKB 1054; 121 LT 346

The defendant was a British imperial civil servant based in Ceylon, where he lived
with his wife. In November 1915, they returmed to England for a visit. Some ten
months later at the end of his leave period, the defendant returned to Ceylon but
his wife remained behind on medical advice. Before departing from England, the
defendant agreed to pay his wife £30 per month towards her maintenance until they
could be reunited. Subsequently, the defendant wrote to his wife suggesting that
they should henceforth live apart. The wife obtained a decree nisi of divorce, and
commenced proceeding against the defendant for breach of his contract in respect
of his non-payment of the promised maintenance. The wife succeeded at trial, and
the defendant appealed.

Atkin LJ:

‘ The defence to this action on the alleged contract is that the husband says
he entered into no contract with his wife, and for the determination of that it is

fiecessary to remember that there are agreements between parties which do not
‘!_.-_‘_—___;
2 [1919] 2 KB 571, [1918-1919] All ER Rep 860.
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result in contracts within the meaning of that term in our law. The ordinary examplg
is where two parties agree to take a walk together, or where there is an offer ang
an acceptance of hospitality. Nobody would suggest in ordinary circumstances that
those agreements result in what we know as a contract, and one of the most usyg
forms of agreement which does not constitute a contract appears to me to be the
arrangements which are made between husbhand and wife. It is quite common, ang
it is the natural and inevitable result of the relationship of husband and wife, that
the two spouses should make agreements between themselves, agreements such
as are in dispute in this action, agreements for allowances by which the husbang
agrees that he will pay to his wife a certain sum of money per week or per month
or per year to cover either her own expenses or the necessary expenses of the
household and of the children, and in which the wife promises either expressly or
impliedly to apply the allowance for the purpose for which it is given.

To my mind those agreements, or many of them, do not result in contracts at |
and they do not result in contracts even though there may be what as betweep
other parties would constitute consideration for the agreement. The consideration,
as we know, may consist either in some right, interest, profit, or benefit accruing to
one party, or some forbearance, detriment, loss, or responsibility given, suffered, or
undertaken by the other. That is a well-known definition, and it constantly happens,
I'think, that such arrangements made between husband and wife are arrangements
in which there are mutual promises, or in which there is consideration in form within
the definition that | have mentioned. Nevertheless they are not contracts, and they
are not contracts because the parties did not intend that they should be attended by
legal consequences. It would be the worst possible example to hold that agreements
such as this resulted in legal obligations which could be enforced in the courts. |t
would mean that when a husband made his wife a promise to give her an allowance
of 30s or £2 per week, whatever he could afford to give her for the maintenance
of the household and children, and she promised so to apply it, not only could s1,»
sue him for his failure in any week to supply the allowance, but he could sue he: for
non-performance of the obligation, express or implied, which she had unczaitaken
upon her part. The small courts of this country would have to be multiiiad one
hundredfold if these arrangements did result in fact in legal obligaticis. They are
not sued upon, and the reason that they are not sued upon is.not Lecause the
parties are reluctant to enforce their legal rights when the agreement is broken,
but they are not sued upon because the parties in the incepticis of the arrangement
never intended that they should be sued upon. Agreements auct as these, as | say,
are outside the realm of contracts altogether. The comnict law does not regulate
the form of agreements between spouses. Their promises are not sealed with seals
and sealing wax. The consideration that really obtains for them is that natural love
and affection which counts for so litlle in these cold courts. The terms may be
repudiated, varied, or renewed as performance proceeds, or as the disagreements
develop, and the principles of the common law as to exoneration and discharge and
accord and satisfaction are such as find no place in the domestic code. The parties
themselves are advocates, judges, courts, sheriff's officer and reporter. In respect
of these promises each house is a domain into which the King's writ does not seek
to run, and to which his officers do not seek to be admitted.

The only question in the present case is whether or not this promise was of such
a class or not. ... | think it is plainly established that the promise here was not
intended by either party to be attended by legal consequences. | think the onus
was upon the wife, and that the wife has not established any contract. The parties
were living together, the wife intending to return to Ceylon. The suggestion is that
she bound herself to accept, as he bound himself to pay £30 per month under all
circumstances, and that she bound herself to be satisfied with that sum under all

circumstances, and, although she was in ill-health and in this country, that out of
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ray the whole of the medical expenses that might
that sur™ h vb‘r?gtee%[;?kmtigtgege 3t/he development of her iliness, and in whatever
e her ight involve her. To my mind neither party contemplgted sgch aresult.
EXpense: I;;nr?easons [ think that the judgment of the learned judge in the court
Bélgv?frvf'az wrong, and that this appeal should be allowed.

gton and Duke LJJ agreed that the appeal should be allowed.

Warrin

11] AtkinLJin Balfourv Balfour advanced one principal and’two anc_ﬂlarty
'[5- e -ations for rejecting the contractual force of thﬂ.a hpsbapd s prq_mme 0
JustlﬁCé} ance of £30 per month to his wife. The principal _]l.lSUﬁCElLlOI’ll was
o mamteIiies did not intend their agreement to create contractual relations.
[ha'l thesgzrcation has been criticised as being unrealistic on j[l'llﬂ facts of the
) 3]l;)ut it possesses considerable force gs'a general p—r0p051t10n._ When the
il ¢ was reached, the parties were living together as a married couple.
. ts between spouses to provide money for domestic expenses are a
Agreemﬁfi kmu‘e of married life, and it surely flies in the face of reality to
commno nt’l Zt the parties anticipated the possibility of litigation in tht? ever}t
S]:?gfmlchj The unreality of such a suggestion is highlighted by Atkin LI’s
0“\»;?;&@ that, if the arrangement were a binding contract., thPj husband would
;la‘\;e: had an action against the wife if she had failed to maintain t_lerselflon th,ff
monthly allowance agreed. The principal jus[%ﬁcgtion was a_llso, 11'1;%\321; ;Ji ;
view, supported by the empirical fact that parties to such agreements
practice sue each other for breach: |

__and the reason that they are not sued upon is not because the parties are reluctant

to enforce their legal rights when the agreement is broken, but they.are Illotd stu;:i
upon because the parties in the inception of the arrangement never intende

they should be sued upon.

[5-12] Both ancillary justifications are basgd on policy conmderatlczlns. _Ff}rstg
were agreements concerning domestic affairs between husband an w1]e_
be actionable as contracts, the courts would be ovemhelmed by the resu ‘tm;gl
litigation. This concern is perhaps exaggerated as it is unh}-(ely that many ?uc
actions would materialise even were they well-founded in contract (except,
perhaps, in the case of actions brought by estranged or former spwm;sﬁ.
The other ancillary justification is one based upon respect for the sanctity
of marriage, home and private life: ‘In respect of these promises each hcnvise
is a domain into which the King’s writ does not seek to run, and to which
his officers do not seek to be admitted.” Thus framed, the court’s refusal to

= : ’ d
3 Eg Petiitt v Pertitr [1970] AC 777, [1969] 2 All ER 385, [1969] 2 WLR 966, in which Lor
Upjohn remarked ([1970] AC 777 at 816) that Baljour:v N ‘
... illustrates the well-known doctrine that in their ordinary day-to-day life spouses;jl cio
not intend to contract in a legally binding sense with one another, though.l alm t??un e}
{ i ini 18 e hed that doctrine to its limits.
confess that in my opinion the facts of that case SL[’f:tC. .
See also Hedley, ‘Keeping Contract in its Place: Balfour v Balfour and the Enforceability
of Informal Agreements’ (1985) 5 OJLS 391.
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regard the private dealings between married couples as material suitable for

interference by the State is a reflection of a fundamental value of the Commgy
law.

(c)  Estranged couples

[5-13] The presumption against contractual intention in respect of domegtje
agreements between spouses does not apply where the parties are no longey
living together in amity. In Merritt v Merrits' o husband and wife reacheq
an agreement, after they had separated, whereby the husband would pay £4)
per month in maintenance. The wife agreed to meet the monthly Mortgage
fepayments out of that sum, and the husband promised to transfer title to hep
once the obligations to the mortgagee had been discharged. The English Coug
of Appeal held the agreement to be an enforceable coniract. According to Torg
Denning MR, whereas it is appropriate to presume that domestic agreements
between spouses living in amity are not intended to be legally binding:>

It is altogether different when the parties are not living in amity but are separated,
or about to separate. They then bargain keenly, They do not rely on honourable

understandings. They want everything cut and dried. It may safely be presumed thy
they intend to create legal relations.

(d) Other family relationships

[5-14] The presumption against contractual intention extends also “o Other
family relationships, such as those between parent and child in Suw Er Jo,

[5-15] In Jones v Padavatton,® a mother promised her devgiitzr that if the
daughter gave up a well-paying job in the United States and m.oved to London
in order to study for the bar, she would pay the daughter a mionthly allowance
of $200. The idea was that the daughter would eventialiy qualify for the bar,
then move back to Trinidad to practise law and live near her mother. The
daughter agreed and moved to London in | 962, but after the daughter had spenl
some time in London the arrangement changed; instead of paying a monthly
allowance, the mother bought a house in London in which the daughter lived
rent-free and from which she derived income from the rent paid by boarders.
After five years, the daughter had made very slow progress in her bar exams,
and the mother sought possession of the house. The daughter resisted on the
grounds that she was entitled to possession of the house pursuant to a contract
with her mother. The English Court of Appeal held unanimously that there
was no enforceable contract. Salmon LJ took the view that the terms of the

4 [1970] 2 ALER 760, [1970] | WLR 1211.
5 [1970] 2 All ER 760 at 762, [1970] 1 WLR 1211 at 1213,
6 [1969] 2 Al ER 616, [1969] 1 WLR 328,
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ent lacked sufficient certainty. Danckwerts and Fentoq—Atkmsoq LI
a reedn:heir judgments primarily on a lack of intention to create legal relations.
reste

According o Danckwerts LI’

is no doubt that this case is a most difficult one, but T have reactllcd
ke n that the present case is one of those family arrangements which
a conClUSJOthﬂ ood faith of the promises which are made and are not intended
depBrld_ O'r(li bin%iing agreements. Balfour v Balfour was a case of husband and
. L 1ilerc is no doubt that the same principles apply to dealings b.etwecn
[ bull tions, such as father and son and daughter and mother. This, indeed,
- a’c;)mpelling case. The mother and the daughter seem to ha\«'t? been
. med terms before 1967. The mother was arranging for a career for the
E g\():fcl}lich she hoped would lead to success. ... What was required was an
Ll ent which was to be financed by the mother and was such as would be
Zg;n[if)rll:: to circumstances, as it in fact was. The operaticn abgut thfi house wa;%,‘
B , not a completely fresh arrangement, but an adaptation of the mothe{: ]
b my"\;]egs?sistancc to the daughter due to the situation which was found to exist
&ng;lmc:. Tt was not a stiff contractual operation any more than the original

arrangement.

1> %6] That the decision in Jones v Padavat{on was, as Dan§1<wertfs t]};i
acknowledged, a difficult one was because of the subjec_t malter of
agreement, and the extensive consequenf:es for each party _m its ﬁ}_{c:}::utlon£
The agreement involved serious comnntments on each ?‘.Id? w 1:1: w(;:nd
well beyond the payment of a modest maintenance a]lowalmc,el,1 an tenTEe
lo suggest an arrangement that was not of a pu.rely domestic ¢ a;racter. o
daughter, in particular, gave up a well—Paymg job and changed her couh y
of residence for a period of years in reliance on the agreemen‘t. Th'e mot ;—‘,11,
for her part, purchased a house in London. The f&ctor_whlch tipped lhe
balance in the judgments of Danckwerts and _Fenton-Atkmson LIJ w‘as t 'c;
vagueness in the terms of the mother’s promises. This .laclk of‘ COl’ltI‘dCtUd‘
clarity contributed to their Lordships’ findings that no binding contract was
intended.

()  Non-domestic subject matter

[5-17] Indeed, it seems that the existence of a family relationship between the
parties, while important to the existence of a presumption against colntractu(al
intention, is less significant than the subject matter of the agreement itself.

[5-18] In Fong Huen v Anthony Wong,* an agreement between‘th(;: plaintiff
and his son-in-law by which the plaintiff delivered his daughter’s title deeds
into the daughter’s possession in exchange for a promissory n.ote 'from Fhe
$0n-in-law was held to be enforceable (the son-in-law needed his wife’s title

7 [1969] 2 All ER 616 at 620.
8 [1975] HKLR 21, [1975] HKCU 4 (HKSC).

209




Contractual Intention

o start a new business). In g,
ement to effect an inter Vigg
£ assets by a father to his wife goy
pinding: because the parties
1o litigation® between them ? In

deeds as security for a bank loan in order ¢
F00-Oi v Wai Wai Chen, it was held that a0 28"

distribution of billions of dollars’ worth ©

two daughters was intended to be legally
have realised that the exercige ‘could lead

Pearce v Merriman,'® it was held that renancy agreement under Whichg‘
eld that @ =~ . = -cable contract. In Erringg,

husband paid is wife w; of
paid rent to his wife wag a legally © en a property owner on the g

v Errington and i © '
gton and Woods," an agreement betwhe other, by which the propepy

hand, and his son and da ; t

d ughter-in-law on ) : ‘
owner agreed to transfer title (o the couple if they met dutﬂ}e ?"“t!lly-:
mortgage repayments, was held to be a 6nforceable cont;ac . In nell;mg;
v John G Snelling Ltd,? an agreement amO.ﬂg thres B! f,:rs Cn(_)fncemlng
the finances of their family-owned compaﬂy was held to be an eniorceable
conftract,
[5-19] The thread Connecting all these authorities 18 tha:: altzoug}‘:' 3
agreements were between family members: fhey Wele no:_ Ouyancoif;l 131]3
domestic nature. The pf an ESsEihe -

; Y concerned matters =, Tt is
character, or involved substantia] interests 1 fonny orl . I;Zﬁgoﬁ' Thls
emphasises the point that the presumption against Contraf:tuﬂl uzo agl‘eelfl:lfsti:
in relation to agreements of ; ‘ re, and pot SRR i
s of a domestic natV'™ . : T

among family members. Ag Deputy Judge Muttrie observed in Ma Chi Wing D

Wendy v Estate of Ma Vincent (deceased): it

Of course, a family arrangement to look after aged parents may ;e\;?rr:i:;:gj‘ﬂd
as a legal contract. The parties may never iﬂteﬂd to enter ]nt?\;iﬂgpm t;, for;:eﬂlétrpl?elr
Very often that is what happens, Where that happens, the};: O,UJ;: noo b: Jmigtjon that
agreement. See Balfour v, Balfour [19 1912 KB 57 I'. B]—Jt : e]; eri . 'I ne intention of
this must be so, simply because the agreement is withimn e ‘,1 X X f the agreement
the parties is a question of fact and ti be infeﬂ'ed from the ST 4

and the surreunding facts and circumstances-

[5-20] Agreements of a domestic natur® will Dpice 1y lﬂVt? chelofsg:t]ig
members, but not all agreements petween f: iy B atio |
nature and subject to the presumption against contractual intention.

016), para
9 [2016] HRCU 2874 (unreported, HCA 1739 & 1739C/2010, 29 November 2016). p
187 (Anthony Chan J, HKCFT),
10 [1904] 1 KB 80 ' '
’ " 1978
11 [1952] 1 KB 290, [1952] 1 All ER 149, [1952] 2 H;Wfl: :ﬁ;ﬁ:ﬁ;gﬁ [whjct]l
2 AILER 935, [1978] 1 WLR 683, pey Rosill 214 BIOV1E L0 2% 18 < house in return
a property owner agreed to let her son ané danghte™? o rcflle]?j ][o be an enforceable
for £7 per week towards paying off the urchase price Wi
contractual licence, B
12 [1973]1 QB 87 [1972] 1 All ER
_ ; 79.
13 [2005] HKCU 638 (unreported, HCA 391372001 20 M&Y BERY

| TLR 231. 1

HKCFI), para 21.
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0 Rebutting presumption in domestic agreements

5.21] Even where the subject matter of the agreement is essentially
gmestic or social in character, it is still possible to rebut the presumption
,'ggi-nst contractual intention.

(5-22] Relevant factors in determining whether the presumption affecting
domestic and social agreements has been rebutted are: (1) whether the
'agr.ecme"t is executory or executed; and (2) if executed, the seriousness of the
@nsequences for the non-breaching party should the :clgreement be breached.
Tﬁﬂ greater the extent to which the domestic or social agreement has been
executed, and the more its breach entails serious consequences for the non-
breaching party, the more it is likely that the presumption against contractual

intention will be rebutted.
Exeter Assizes

[1960] 1 All ER 93; [1960] 1 WLR 286

| wrs Parker was Mrs Clark's niece. She and her husband, Commander Parker (a
retired naval officer), were on good terms with Mrs Clark and her husband. The

Clarks were in their 70s and lived in a commodious house (Cramond) in the seaside

resort town of Torquay. The Parkers were some 20 years younger and lived in a

cottage in another part of England. The Clarks felt they had reached an age where

they could no longer look after themselves in their large house, and invited the

Parkers to come and live with them. The proposal was contained in a detailed letter
from the Clarks to the Parkers. The Clarks proposed that the Parkers move out
of their cottage (The Thimble), the Clarks would leave Cramond to the Parkers at
death, the two couples would share househald expenses, the Clarks would acquire
a new television set (a significant luxury in the 1950s) and a new car, and hire
daily help for the running of the large house. The proposal also suggested that
the Parkers might sell The Thimble. The Parkers sold The Thimble, and gave the
proceeds to their daughter to buy herself a residence. They moved in with the
Clarks, but the arrangement quickly led to disharmony between the two couples.
About 18 months after the Parkers had moved in, the Clarks asked them to leave.
The Parkers left soon thereatfter, fearing that they would otherwise be evicted. After
maving out, the Parkers commenced proceedings against the Clarks for breach of
contract. The Clarks defended by pleading, inter alia, that there had never been an
intention to create legal relations.

Parker v Clark \

Devlin J:

The question must, of course, depend on the intention of the parties to be inferred
from the language which they use and from the circumstances in which they use it.
On the plaintiff’s side, | accept his evidence that he considered that he was making
a binding contract. An important factor in this was that he disposed of his own
residence. It does not matter for this purpose whether it was or was not a term of
the contract that he should sell The Thimble; the important thing is that the contract
fequired him to give up his occupation of The Thimble and that he was always
quite clear, and made it quite clear, that he would not give up occupation unless he
also gave up the ownership and parted with the property. He would not have done
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that, he says (and | believe it), unless he thought that he was securing another
permanent home. There is, undoubtedly, in the arrangement a lack of formality o
which counsel for the defendants greatly relies. This, | think, is largely explained by
the relationship between the parties; it is easier to demand formal documents from
a stranger than it is from a relative and friend. It is clear that the plaintiff constantly
relied on the letter of 25 September 1955 as a sort of title to his rights; he kept jt
and referred to it whenever his rights were called in question. When, on 24 Octobe;
1957, they were seriously threatened, he went forthwith and consulted a solicitor.
He is not, in my judgment, the sort of man who would “think up” a legal action as ap
afterthought when he found that he was not getting what he wanted.

The plaintiff is not a moneyed man. On the strength of the defendant’s promise he,
so to speak, put down £672 10s. That is the figure which is agreed as the expense
which he incurred in giving up The Thimble, on the assumption that he could re-
purchase The Thimble or a cottage like it. In addition to that, he tied up £2,000, sg
that he has never since been in a position to buy another property like The Thimble
and has never in fact bought one. The defendant knew this and had plenty of time
to reflect on it between 25 September 1955, when he wrote his letter, and 1 March
1956, when the plaintiffs arrived. If he had thought that all that his letter involved
was an amicable arrangement terminable at will, | cannot believe that he would not
have enlightened the plaintiff and, as a cautious man himself, have warned him
against the folly of what he was doing. | cannot believe either that the defendant
really thought that the law would leave him at liberty, if he so chose, to tell the
plaintiffs when they arrived that he had changed his mind, that they could take their
furniture away and that he was indifferent whether they found anywhere else to live
or not. Yet this is what the defence means. The defendant gave several answers
which show that this was not really his state of mind. He said that the object of the
letter was to induce the plaintiffs to come to Cramond; and he agreed also that
he made the will in fulfillment of the promise. | am satisfied that an arrangemzn!
binding in law was intended by both sides.

The defendants’ second submission is that the agreement is not sufficiently ciaar
in its terms to be capable of constituting a legal contract. No doubt, if th< tatter had
been drafted by a lawyer, he would have gone into much more detai! and would,
for example, have specified how the running expenses were to he datermined and
matters of that sort. An agreement of this kind, made in gen=i1al terms, requires
good will and co-operation from both sides if it is to be suacessfully worked. But
it was, in fact, made to work for more than a year and.2 hea'f, and the defendants
fulfilled all its terms even to the point of the making of o will to the required effect.
Counsel for the defendants has not argued that the vontract was too imprecise
in detail to be enforceable; but he contended that two of the terms pleaded in the
statement of claim were not sufficiently clearly set out in the letter of 25 September
1955. The former of these is the first pleaded term which alleges that the plaintiffs
should cease to occupy and should dispose of their interest in The Thimble.
Counsel for the defendants argues that there is nothing express or to be implied in
the letter which requires the plaintiffs to sell The Thimble. Counsel for the plaintiffs
accepts this and agrees that the only term to be implied from the letter about The
Thimble is that the plaintiffs should cease to occupy it. But the elimination of part
of the term pleaded does not affect the relief for which the plaintifis are asking.
The main consideration for the defendants’ promise was that the plaintiffs should
come and live at Cramond. This they have done. It may be that the request was
also dependent on The Thimble being sold; but, if it was, they have done that also.

Judgment for Plaintiffs.
\ M99 __ e
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The arrangement between the Parkers and the Clarks was certainly

f a predominantly domestic character, yet the consequences of
_erformance for the claimants were serious. This was compounded by
nonfgct that the agreement was substantially executed. In such circumstances,
g;;ﬂs will be more reluctant to hold either that the parties lacked gontractual
intention or that the terms of the agreement were insufficiently certain to found

an enforceable contract.

(5-23]

one O

(2) Partly performed agreements

[5-24] 1t would seem to follow that some executory agreem_ents \_Jvhich
would be regarded as unenforceable either for lack of contractual intention or
uncertainty of terms, would be regarded as enforceable once they have been
at least partially executed by one party. Indeed, Parker v Clark appears to be

one such example.

[5-25] AsJones v Padavartonillustrates, a lack of certainty in the agreement’s
jerms can be an independent basis for denying it contractual force, and
Jimuitaneously a reason for concluding that the parties lacked contractual
iatention. Where, however, the agreement is at least partially executed on one
side, the courts will be more willing to regard apparent uncertainties in the
agreement’s terms as resolved by reference to the way in which the parties
have actually given effect to the agreement. This will in turn tend to dispel
doubts concerning the related issue of contractual intention.

(h) Agreements to marry

[5-26] At common law, an agreement to marry is enforceable as a contract,
and actions for breach of promise to marry were once not uncommon.'
Legislation enacted in 1971 now deprives such agreements of their contractual
force.

Law Amendment and Reform (Consolidation) Ordinance
(Cap 23)

23. Engagements ta marry not enforceable at law
(1) An agreement between 2 persons to marry one another shail not have
effect as a contract giving rise to legal rights and no action shall lie for
breach of such an agreement.

14 Eg, Tung Ho Foon v Leung Sek [1953-1955] HKDCLR 152 (HKDC).
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5.3 Social Agreements

(@)  Presumption against intention

[5-27] There is a rebuttable presumption against an intention to create legal
relations also where the agreement is social in nature, such as ‘where two paIﬁE&'
agree to take a walk together, or where there is an offer and an acceptance of
hospitality.””* The presumption can extend even to social agreements made
within the context of paid employment.

~

Coward v Motor Insurers Bureau \"ﬁ

Court of Appeal (England and Wales)
[1963] 1 QB 259; [1962] 1 All ER 531; [1962] 2 WLR 663;
[1962] 1 Lloyd's Rep 583

Cole had been in the habit of giving his workmate, Coward, a lift to work as a
pillion passenger on his motorcycle. Coward had paid Cole for the service. On
one such journey, the motorcycle was involved in a traffic accident in which both
Cole and Coward were killed. Coward’s widow obtained judgment against Cole's
administratrix, but the judgment was unsatisfied because Cole’s insurance did
not cover pillion passengers. On the asserted basis that Cole was required by
law to have taken out insurance in respect of pillion passengers whom he had a
contractual obligation to carry,'® Coward’s widow then brought proceedings against

be obtained in respect of unlawfully uninsured traffic accidents). The widow failez I
at trial, and appealed.

Upjohn LJ:

.- [TIhe fact that both parties are dead, we believe matters little, for it the question
had been posed to Coward or Cole: ‘Did you intend to enter into a isgal relationship?’ '
each would probably have answered 'l never gave it a thought e practice whereby
workmen go to their place of business in the motor car er on ne motor cycle of a
fellow- workman on the terms of making a contributioit (o 1iie costs of transport is
well known and widespread. In the absence of evidence tiiat the parties intended to
be bound contractually, we should be reluctant to conclude that the daily carriage
by one of another to work on payment of some weekly (or it may be daily) sum
involved them in a legal contractual relationship. The hazards of everyday life, such
as temporary indisposition, the incidence of holidays, the possibility of a change of
shift or different hours of overtime, or incompatibility arising, make it most unlikely
that either contemplated that the one was legally bound to carry and the other to
be carried to work. It is made all the more improbable in this case by reason of the
fact that alternative means of transport seem to have been available to Coward.

15 Balfour v Balfour [1919] 2 KB 571 at 578, per Atkin LJ.
16 In Albert v Motor Insurers Bureau [1972] AC 301, [1971] 2 All ER 1345, [1971] 3 WLR
291, the House of Lords held that, in actions of this kind, it was not necessary to prove the

existence of a contract, and Coward was disapproved. This does not, however, invalidate
the Coward court’s analysis on the existence of a contract.
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iliti h the conclusion that, while
; ilities of the case, therefore, we reac the .
On [hg roba;)\ridence rejected by the learned judge which, in our judgment, clegrly
| admitind th?rangementwhereby Coward paid a weekly sum to Cole for transporting
roved ar:]dafrom his work, neither party intended to enter into a legal contract.
him to @

sed. Upjohn LJ gave the judgment of the Court, the other members
Sellers LJ and Diplock LJ.

A peaf dfsme
;Whmh were

critical question in Coward was the .hypothetical one posed to

deceased workmates. The court hypothesised whetl}er the two men
- aoreed, had they been asked, that they had a binding contract. The
““’“1‘? haveofadajiy’ life and the customs and expectations of the people, whmh
expeirézﬂ;lee sinews of the common law, compelled an answer in the negative.
prov j

(5-28] The

(b) Rebuttal of presumption

5.29] It is, however, possible to rebut the presumption against Q(?ntractual
.[ ;entifm ‘1 sucial agreements where reasonable persons in the po_smon of the
g;men yould regard their arrangements as involving legal obligations.

N Wu Chiu Kuen v Chu Shui Ching \

\ High Court
[1992] HKCU 29 (unreported, HCA 4081/1991, 28 February 1992)

Patrick Chan, Deputy Judge:

is i i the plaintiff against the defendant for a half share in tl'!e winnings
thsl\lja?kc!;ﬂigzet wr?ich came out in a Lottery on 3 April 1990.. The plamt\n\f’: clliursnii
that he and the defendant contributed equali.y towards _the buymg of folur Mar o
fickets one of which won a First Prize and six Third Prizes, with a total winning
$.1 ,118,000 and that he was entitled to $559,000.

The plaintiff was a casual worker or messenger at the Chuen Shek ll\ﬂahjolleg
Amusement Company in Castle Peak Road. It was a _place where pﬁop? \_NC;ﬁlS
go to play mahjong and was commonly called a Mahjong School._ The paldn If
work consisted of doing odd jobs in the Mahjong School and running errands he?r
patrons. Most of the time, he would run these errands on the: mstrut_:tlcns _of t:S
superiors and supervisors, but occasionally, he would receive instructions direc lé
from regular patrons whom he had befriended. Wr_lenever he went out, he wou
either seek the permission of his supervisors or notify them first.

The defendant was a regular patron of this Mahjong thqol and went there two or
three times a week. In April 1990, he had known the p%amtn‘f for about one year. Itis
the plaintiff's case that in the past, on as many as 30 occasions the two had shlared
in the buying of Mark Six tickets. Sometimes, he kept the tlcker and at other tlmez
the defendant did. ... They had never won before. On 3 Aprl|l 1990, at arour?d.

pm, the defendant went to the Mahjong School to play. mahjong. ... The plalnttlff
said that while playing mahjong, the defendant called him to the table, took out a
few $10 notes from the drawer, gave them to him and asked h|m .to ghare in the
buying of Mark Six tickets for the Lottery that evening. ... The plaintiff did not co;nt
the money at that stage but merely said that the defendant could leave _the matter
to him. He then left the Mahjong School and went to the Off-course Betting Centre
in Castle Peak Road. He ...bought two computer quick-pick tickets of $10 each,

one computer quick-pick multi-bet ticket and another multi-bet ticket with seven
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numbers of his own choice ... Each multi-bet ticket cost $14. For these fourtickets
he paid $48 using the notes given to him by the defendant (which he found oy 1
be $30) and $20 of his own money. Each of them therefore had contributed $24.
... When he returned to the Mahjong School, he handed the four tickets to the
defendant together with, he said, the change of $6 and told the defendant to kes

the tickets well. According to him, the defendant said: ‘All right. If the tickets win
you just wait for the sharing of money.” ]

Later in the evening, the plaintiff rang up the Jockey Club and found out that the
multi-bet ticket which he selected had won a First Prize with a winning of $990,00q
odd. At that stage he did not know it had also won six Third Prizes. He said hg
was very happy and could not get to sleep the whole night. Early next morhing,
he went to a nearby Police Post and wanted to report this to the Police. He said
he did that because he did not know where the defendant lived an

d he feareq
that the defendant might not share the winnings with him. He subsequently spoke
to the Police Officer at the Post but was told that it was still early, that he shoylg

wait until the Jockey Club opened and that the defendant might be looking for him
there. So the plaintiff went to the Jockey Club. He told the Manager there that
he had shared the winning ticket with another and he gave his particulars. The
Manager told him to wait. Later, the defendant arrived with his wife and son at
the Jockey Club. The plaintiff said that the defendant offered to pay him $100,000
but he refused to accept claiming for half of the winnings. A dispute ensued. The
plaintiff dialed 999 and called for the police. They then went together to the Happy

Valley Police Station. However, the officer there, he said, abused him. So he left
the Police Station.

Thereatter, the plaintiff tried to look for the defendant who did not go to that Mahjong
School any more. ...

call from a friend telling him that the defendant was then playing mahjong in 4
Mahjong School near Temple Street. He went there immediately and localad e
defendant. He asked the defendant to go to have tea in a nearby cafe. There he
demanded for the money. An unpleasant exchange followed. In the ‘spur of the
moment, he said, he picked up a broomstick and hit the defendant with it. It was
put to him that in fact he went there with a friend and armed with & hammer and
that he blackmailed and injured the defendant. The plaintiff denied this. But in any
event, the matter was reported to the Police. He was arrested cnarged with assault

and later fined $1,000. Having failed to obtain any money ti=in the defendant, he
commenced this action. ...

Alot of the evidence is clearly in dispute. But both parties accept that:

(1) on 3 April 1990, at the Mahjong School, the defendant asked the plaintiff to buy
some Mark Six tickets and gave him some money;

(2)  the plaintiff did go and buy the 4 tickets and handed them to the defendant;

(3) on4 April 1990, the plaintiff first went to the Police in the early morning, then went
to the Jockey Club and finally reported the matter to the Happy Valley Police Station;

(4) at the end of April 1990, the plaintiff sought the assistance of the Legal Aid
Depariment and he asked these four withesses to support him, and

(5) in October 1990, the plaintiff demanded money from the defendant and when
this failed to get anything, he assaulted the defendant with a hammer.

The main issue | have to decide is whether the plaintiff and the defendant had
agreed to share in the buying of the four Mark Six tickets both contributing equally

Some time in October 1990, while he was at work, the plaintiff received a telephere

for these tickets. The plaintiff said they did. The burden is on the plaintiff to satisfy
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babilities that this was the case. From the preceding
i bﬁls;n;atgfclz;or that his behaviour after the incident was o say the least
ual. In my view, there can only be three pos_sm_blg sxtugtlons. First, theref
h an agreement in which case, the plaintiff is entitled to a share o
. gs. He has a legitimate interest in the tickets and must theref(_)re succeed.
the winning 'e was no such agreement and the plaintiff was merely trying tp getlas
second e as possible out of the defendant by lawful or unlawful means in which
pouch monfyntiﬁ must fail. Third, there was no such agreement but thel defendqnt
g’ 4 ratuitous promise to the plaintiff to share the winnings, if any, with
had ma_de argehow gave the plaintiff a reasonable expectation that he_would get
il Sgl share in the winnings. In such a case, he would q%so fal! because
no consideration for the defendant's gratuitous_ promise. Itis r;]ot th_e
. o case that going out to buy the tickets was a conmderghpr} foras .are in
lamt-lﬁ s'ngs | have to analyse the evidence, particularly the plaintiff's behaviour, in
::: T?l;;]?lof these 3 possible situations.

Deput
Lont}”ued] d f all the witnesses
i idence and watched the demeanour of a _
o rh?‘:;d pel‘gir:rt]i?f fa\rfﬁiae defendant, | must say | do not find their evidence
mdUdet :ely satisfactory. There are clearly exaggerations on some_mat’[er.s and
e erlgss on other matters. The plaintiff was repetitive and grudgmg while the
e\,n?qwder:“ was surprisingly detailed in respect of some conversahons_and yet could
e mber other matters. | would however give allowance for thglr background
I remitionai involvements in this matter. The crucial issue here is wheth(lar the
anq g?and the defendant had, on 3 April, agreed and intended to share in the
plalr_m of the four Mark Six tickets. The burden of proof is cle_arly on the plampff.
- careful consideration of all the evidence, | take the view that the series
L aduct of the plaintiff at the material time and after the inc@ent, are more
b Co‘ntent with a person having a legitimate interest and that if he did not have any
cﬁnsésin the tickets, he would not have behaved in the way he did afterwards. | am
fh:rrefore more inclined to accept the plaintiff's version of what happened e_a?t_the
Mahjong School in the afternoon of 3 April 1990. | find, ona balance of [:;rotziabmll ;zsd
that there had been previous occasions when the plaintiff and the é?le e:‘n ind ik
shared in the buying of Mark Six tickets,_ that on that_ day‘. the defen .E;l]ﬁ aske the
plaintiff to do the same and gave the plaintiff $3F] telling him to buy ellt' e:[_rﬁcoméj 5
quick-pick tickets or tickets of his own selection, thlat poth the p_alntlh amI b
defendant intended to share in the buying of Mark Six tlcke_ts Iea\{lng etlp algnd
to make the decision, that the plaintiff then bought the four tickets in ?(uutas ion e
contributed $24 towards the total stake of $48 and that one of tht_e tic g shwoln ;
First and Third Prizes. It is true that the arrangemen? at the Mahjong Sc :j}o Vt\:? |
rather informal, but it is also clear that both cn'c them intended to share_an : aclz g |
on this arrangement, the plaintiff contributed his ghare ajnd bo_ught tr_]e ticke s am
satisfied that the plaintiff had an equal half share in the tickets including the winning

on
aragraph‘
unus

ather
r - indeed suC

a subs'ial"iti
there was

y Judge Chan then engaged in a detailed analysis of the evidence, and

ticket and is therefore entitled to share equally in the total winnings. | would give
budgment for the plaintiff in the sum of $559,000. J

[5-30] The arrangement between the plaintiff and de_fendant in Wu Chiu
Kuen was certainly of a social nature. They were acquamtances who shared
a semi-regular bet in a popular lottery competition. The p]alntlff had,
prima facie, a significant hurdle to surmount. The court started Wlth the
presumption that the social arrangement was not intended by the parties to be |
legally binding. The plaintiff was required to demonstrate that, on the balance
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of probabilities, the social arrangement was intended to result in a legally
binding contract. On the facts, the court was satisfied that the presumptigy
should be set aside and that the parties had intended contractually enforceahy
relations to result from the arrangement. Once one accepts the facts as foung
by the court in Wu Chiu Kuen, it would seem that reasonable persons in the
position of the parties would have intended their arrangements to Create
legally enforceable obligations.

[5-31] Mostreasonable parties would regard a regular arrangement by which
friends or acquaintances contributed funds for the purchase of a lottery tickey
to result in a legal entitlement to a share of any winnings for the contributorg,
In Simpkins v Pays," the plaintiff resided with the defendant as her boarder
The plaintiff, the defendant and the defendant’s granddaughter entered 1
newspaper competition every week over a period of seven or eight weeks. The
competition required entrants to make certain forecasts about fashions. The
three of them contributed their own weekly forecast, and shared equally ip
the entrance fee and the postage, although the entry coupon always recorded
the defendant’s name. On one occasion, the parties” entry won a prize of £750
which was paid to the defendant. Her refusal to pay the plaintiff a one-third
share of the winnings resulted in litigation. The defendant maintained, infer
alia, that the arrangement between her and the plaintiff was social in nature
and they did not intend to create contractual relations. Sellers J rejected the
defendant’s submission:'®

It may well be there are many family associations where some sort of rotgh 2ud
ready statement is made which would not, in a proper estimate of the circumsu.nces,
establish a contract which was conternplated to have legal consequences, but I donot
s0 find here. I think that in the present case there was a mutuality in the arrangement
between the parties. It was not very formal, but certainly it was i effect, agreed
that every week the forecast should go in in the name of the defendant, and that if
there was success, no matter who won, all should share equally. It seems to be the
implication from, or the interpretation of, what was saia thsi this was in the nature
of a very informal syndicate so that they should all gét tiie benefit of success.

[5-32] The factor that was decisive in Simpkins v Pays was the ‘mutuality’ of
the arrangement. This is a somewhat unusual way of describing it, but the word
almost certainly refers to the fact that each party contributed consideration™ in
the form of an equal share of the entry fee and postage costs.

17 [1955] 3 AL ER 10, [1955] 1 WLR 975.
18  [1955] 3 AILER 10 at 13.

19 Unger, ‘Intention to Create Legal Relations, Mutuality and Consideration’ (1956) 19 MLR
96 at 98.
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5.4 commercial Agreements

(@) Presumption in favour of intention

33] In the case of agreements of a commercial nature a different
[i;sumption prevails. In the words of Ng J in Lo Yuk Sui v Fubon Bank (HK)
P

Ltd:™
The starting point is that parties reaching an express agreement of a commcrcial
character are presumed to intend it to have legi?,] effef:t, upless the contrary is shown.
The onus of proving that there was no such intention is on the party _who asseﬂs‘
that no legal effect is intended, and the onus is a heavy one. In Flec:ldmg whc}tha
the onus has been discharged, the court will be influenced by th§ Jmpprtance 0_1 the
agreement (0 the parties, and by the fact that one of them acted in reliance on it.

[5-34] Tue presumption in favour of contractual intention in making
commeriai agreements is the opposite of that which applies in domestic or
social opreements.

< &

( New World Development Co Ltd v Sun Hung Kai Securities Lid

Court of Final Appeal
(2006) 9 HKCFAR 403; [2006] 3 HKLRD 345; [2006] HKCU 1122

For the facts, see para [4-35] above. SHKS defended by submitt_ing, inter alia, that
the aral agreement between the two managing directors was not intended to cregte
contractual relations concerning such a major project. NWD was successful g‘c trlal,
and SHKS's appeal to the Court of Appeal was dismissed. SHKS brought this final
appeal.

Ribeiro PJ:

13. Mr Thomas [counsel for SHKS] endeavoured to argue that the evidence
dictates a finding that in their dealings with each other in April 1990 and the‘reaﬂer,
the parties lacked any intention to bring a coniract into existence bL_Jt were ‘merely
talking about possible future business.’ | cannot accept that contention.

14. Parties reaching an express agreement of a commercial character are
presumed to intend it to have legal effect unless the contrary is showq: Rose and
Frank Company v J R Crompton & Bros Lid.?' In such cases, assummq that the
other requirements for constituting a contract are present, it is clear that ‘the onus
is on the party who asserts that no legal effect was intended, and the onus is a
heavy one’: Edwards v Skyways Lid.2 ‘In deciding whether the onus has been
discharged, the courts will be influenced by the importance of the agreement to the

20 [2016] 1 HKC 462, para 47 (HKCFI) (citing New World Development Ltd v Sun Hung
Kai Securities Ltd (2006) 9 HKCFAR 403, [2006] 3 HKLRD 345, [2006] HKCU 1122
(HKCFA)).

21 [1923]2 KB 261 at 288, [1924] All ER Rep 245 at 249.

22 [1964] 1 All ER 494 at 500, [1964] 1 WLR 349 at 355.
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parties, and by the fact that one of them acted in reliance on it": Chitty on Contracts,
20th ed, (Sweet & Maxwell) §2—154; and see Kingswood Estafe Co v Anderson 2

15. The Judge found that in April 1990 the parties entered into an express agreement
which was obviously commercial in nature. Its terms were much in dispute at the
trial. But the evidence ... clearly shows that both sides acted throughout on the
basis that their agreement had given rise to enforceable contractual obligations at
the very least for SHKS to pay for and hence to acquire an interest in GUP shares,
SHKS falls far short of discharging the heavy onus of showing that the parties
lacked contractual intention, the evidence being all the other way.

Ribeiro PJ dismissed the appeal. The other members of the court (Bokhary PJ,
Chan PJ, Mortimer NPJ and Sir Gerard Brennan NPJ) agreed with Ribeiro PJ’s

Jjudgment.
\ .

[5-35] Indeed, the presumption in favour of intention in commercial
agreements is so strong that it is rarely challenged.

(b)  Rebuttal of presumption

Expressed negation of intention

[5-36] The presumption will be rebutted, however, where the commercial
agreement states that it does not create legally binding obligations.

Court of Appeal (England and Wales)
[1923] 2 KB 261; [1924] All ER Rep 245; (1923) 14 LI L Rep 512

Rose and Frank Company were a New York-based corporation wiiich dealt in
carbonizing paper. JR Crompton and Brothers Lid (‘Crompton’) were an English
company which manufactured carbonizing paper. The two panics and another
English manufacturer entered into an agreement by which Rosz and Frank would
act as sole agent for Crompton and the other English maiufacturer in the United
States. The agreement was terminable on six months’ nutice. It also contained the
following clause: ‘This arrangement is not entered inio, nor is this memorandum
written, as a formal or legal agreement, and shall not be subject to legal jurisdiction
in the law courts either in the United States or England, but it is only a definite
expression and record of the purpose and intention of the three parlies concerned
to which they each honourably pledge themselves with the fullest confidence,
based on past business with each other, that it will be carried through by each of the
three parties with mutual loyalty and friendly co-operation.” Crompton terminated
the agreement without giving the prescribed notice, and Rose and Frank brought
proceedings for breach of contract and non-delivery of ordered goods. Rose and
Frank succeeded at trial, and Crompton appealed.

Atkin LJ:

... To create a contract there must be a common intention of the parties to enter into
legal obligations, mutually communicated expressly or impliedly. Such an intention
ordinarily will be inferred when parties enter into an agreement which in other

23 [1963]12 QB 169 at 181, [1962] 3 All ER 593.
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respects conforms to the rules of law as to the formation of contracts. It may be
negatived impliedly by the nature of the agreed promise or promises, as in the case
of offer and acceptance of hospitality, or of some agreements made in the course of
family life between members of a family as in Baffour v Balfour.?* If the intention may
pe negatived impliedly it may be negatived expressly. In this document, construed as
awhole, | find myself driven to the conclusion that the clause in question expresses
in clear terms the mutual intention of the parties not to enter into legal obligations in
respect to the matters upon which they are recording their agreement. | have never
seen such a clause before, but | see nothing necessarily absurd in business men
seeking to regulate their business relations by mutual promises which fall short of
legal obligations, and rest on obligations of either honour or self-interest, or perhaps
both. In this agreement | consider the clause a dominant clause, and not to be
rejected, as the learned judge thought, on the ground of repugnancy.

. In this case the defendants by the honourable understanding entered into the
vague engagement contained in the document which had as a basis the average
turnover for the last three years before the agreement. But whatever the terms of
the agreement or understanding, it contemplated, as nearly all such agreements
do, that the actual business done under it should be done by particular contracts of
purctia s and sale upon the terms of the general agreement so far as applicable.
The wctual business was done in this case, as in countless others, by orders for
soecific goods given by the ‘agent’ and accepted by the manufacturer or merchant.
.. [TIhis is the common formula of acceptance in the business werld which has
been treated as acceptance in countless cases since merchants first wrote to one
another. It would be understood as an acceptance passing between two merchants
where there was no obligation at all on the part of the vendor to accept. Why it should
bear a different meaning in a case where there is an honourable understanding by
the merchant to accept up to some vague limit, | am unable to understand.

Atkin LJ allowed the appeal in relation to the claimed breach of the distribution
agreement, but dismissed the appeal in refation o the non-supply of ordered goods.
The other members of the court (Bankes LJ and Scrutfon LJ) allowed the whole
\appealj On further appeal to the House of Lords,* Atkin LJ’s judgment was approvedy

[5-37] The Rose and Frank court gave effect to the parties’ express
acknowledgement that the distribution agreement was not intended to be legally
binding. The logic is impeccable; if contractual intention can be excluded
by implication, it must also be excludable expressly. Atkin LJ nevertheless
decided to uphold the contracts resulting from Rose and Frank’s acceptance
of Crompton’s standing offer to sell, on the basis that these agreements were
separate from the distribution agreement.

[5-38] Where the parties instead agree that their legally binding agreement is
not subject to the jurisdiction of the courts, the term would be void as contrary
to public policy which forbids depriving the courts of their jurisdiction to hear
and determine disputes under a contract.?®

24 [1919] 2 KB 571, [1918-1919] All ER 860, 88 LIKB 1054, 121 LT 346.

25 [1925] AC 445, [1924] All ER Rep 245.

26 See generally, Hyman v Hyman [1929] AC 601; Re Wynn, Public Trustee of Newborough
[1952] Ch 271, [1952] 1 All ER 341.
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Subject to contract

[5-39] The presumption in favour of contractual intention will also be rebutted
where either party has stipulated in negotiations that a binding agreement i
‘subject to contract’, meaning that a formal contractual instrument must be
prepared and executed. In the nineteenth century, Sir George Jessel MR saig
that “where you have a proposal or agreement ... expressed to be subject tg
a formal contract being prepared, it means what it says, it is subject to ang
dependent upon a formal contract being prepared’.?” More recently in Hong
Kong, Ribeiro PJ remarked that, ‘[b]y agreeing terms on a subject-to-contract
basis, the parties agreed that they should each have the right to withdraw from
the agreement unless and until an unconditional contract was executed’.?

[5-40] There is no magic in the phrase ‘subject to contract’. Provided one or
both negotiating parties have made it reasonably clear that a formal or written
contractual instrument is required, that will suffice to suspend contractual
intention until the instrument has been executed.

a Union Insurance Society of Canfon Ltd v The Hong Kong Land Co Lid

High Court
[1977] HKLR 597, [1977] HKCU 71

Union Insurance Society of Canton Ltd (‘Union Insurance’) owned a property in
Central Hong Kong known as the Union Building. In early October 1946 Union
Insurance assigned the Crown lease to The Hong Kong Land Co Ltd (‘HKL'), th= |
assignment being registered on 9 October. There was no formal sale and purchase
agreement. There was, however, a letter from HKL to Union Insurance daied
October 1946. In the letter, HKL promised that it would keep the name. Union
Building on the existing structure and apply it to any new building eracicd in its
place. It also promised to lease space in the Union Building to Uniun Insurance.
In the late 1950s, the site was redeveloped, during which time Unicn Insurance
temporarily relocated its business premises. The Union Building was torn down and
a new building erected in its place with the name Union Hruze. Union Insurance
moved into Union House when it was completed. In 1977, + KL changed the name
of the building to Swire House. Union Insurance unsuccessfully objected to the
change, and commenced legal proceedings. It claimed, inter alia, that HKL had
breached its contractual obligation not to change the building’'s name.

Cons J:

... [T]he documents show that both companies intended and expected that an
agreement would be drawn up. On the 4 October the Acting Secretary of the
defendant wrote ... 'l can confirm this company will be prepared to enter into a
written agreement with the (plaintiff) on the following lines’ and he then set out the
matters | have already mentioned. ... No particular document was ever drawn up
by the solicitors nor were the matters in question included, as far as | know, in any

27 Winnv Bull (1877) 7 Ch D 29 at 32,

28 Darton Ltd v Hong Kong Island Development Ltd (2001) 4 HKCFAR 376, [2002] 1
HKLRD 145, [2001] HKCU 1183, para 13 (HKCFA).
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of the documents that were subsequently made betweep thg two companies. | am
asked to deal with the matter informally, to accept that bu_smz,essmen‘often record
the most important agreements in crude and summary fashion Ian_d tq construe ,the
documents fairly and broadly without being too astute or subtle in fm_dlng defects’ so
that ‘the dealings of men may as far as possible be treated as gffe,ctn{e, and that the
|aw may not incur the reproach of being the des_troyer of bgrg_ams : Hillas & Co Lrg v
Arcos Ltd. 1 would be only too happy to do that, if | were satisfied thsf\t the companies
had at any time come to an agreement. | appreciate that sometimes parties Wl!|
make an agreement in a very informal way. And there may well be cases \_Nhere it
is difficult to decide whether they have in fact realch_ed agreement or are still gt the
stage of negotiating. But | find no difficulty in thlsllngtance_. Two well-established
companies indicated intentions to incorporate certain |deas_mto a formal and future
agreement. They did not do so. They were both lega_lly advised, albeit by the same
firm of solicitors. | am asked to say that i_n thesel cwcumsta_nc_es they established
binding legal obligations—and | observe in passing that this is the only effect of
their conduct at the time that | am asked to d_eal with. On the doca._lments before
me | am not prepared to say they did. To my mind the dc_)cuments point to only one
conclusion, that for some reason no longer apparent, final agreement was never

reached.

\ Judgmeant ior defendart. )

ryd]] A stipulation by one or both of the parties that any agreement reached
s subject to the conclusion of a formal contract will usually defeat contractual
intention even where there has been substantial performance by one or both
parties. The existence of such a stipulation was the principal reason preventing
the creation of a promissory estoppel in Attorney General of Hong Kong v
Humphreys Estate (Queen’s Garden) Lid> notwithstandi_ng very substantial
performance of the anticipated agreement by both parties. In World Food
Fair Ltd v Hong Kong Island Development Ltd® the Court of Final Appeal
similarly held that, even if there had been fairly extensive performance of a
settled commercial tenancy agreement, the fact that the parties had in their
negotiations stipulated the arrangement to be ‘subject to formal lease” meant
that the agreement was not binding until the formal document had been
executed.

[5-42] This is not to say that substantial performance is never relevant in
a ‘subject to contract’ case. The parties may be taken to have waived the
stipulated formality, including a ‘subject to contract’ formality, where; (i)
all terms were agreed, (ii) those terms were varied without reiterating the
stipulation, (iii) the agreement as varied has been substantially performed, and
(iv) this results in an agreement by conduct which unequivocally waives the

29 [1986] HKC 592, [1987] | AC 114, [1987] 2 All ER 387, [1987] HKLR 427, [1987] 2
WLR 343 (PC on appeal from Hong Kong). See also the decision below in Humphrey’s
Estate (Queen's Garden) Ltd v Attorney General [1986] 4 HKLR 669, [1936] HKCU 332
(HKCA), per Fuad JA at 699-700 and Li VP at 712-713.

30 [2007] 1 HKC 387, (2006) 9 HKCFAR 735, [2007] 1 HKLRD 498 (HKCFA). See para
[4-38] above.
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Misrepresentation Ordinance (Cap 284)

4. Avoidance of provision excluding liability for misrepresentation :
Ifa con_trac?t contains a term which would exclude or restrict— .
(a) a.r?y liability to which a party to a contract may be subject by

misrepresentation made by him before the contract was mge}g
(b) any.remedy available to another party to the contract b-' re .

a rrlusrepresentation, that term shall be of no effect exc:g '-t“
satisfies the requirement of reasonableness as stated in sg Y
Control of Exemption Clauses Ordinance (Cap 71); and it i

claiming that the term satisfies that requirement to show that

srepresentation

1 Introduction to Misrepresentation

{?13-7-8] Thus, a r?ontract term excluding or exempting liability 'Or‘a.n
Ormisrepresentation must satisfy the same test of reason ablenéss- thati,

; . ine t i tiati but prior to the resulting contract’
in section 3(1) of the CECO.™ During the course of negotiations but prior e resulting s

ion, things are frequently said or written which are intended to induce
r party to commit himself to an agreement. Sometimes those things are
er o 0f fact or law which are not true.

421 The classic example is a used car salesman who tells a customer that
has been driven only a certain number of kilometres. The customer is
sed by the car’s apparent low mileage and, in reliance on the salesman’s
ent, concludes a contract to buy the car. It turns out, however, that the
sman’s statement of fact about the car’s mileage was incorrect and the
has actually been driven a substantially longer distance than the salesman

4-3] The nature of the remedy, if any, available o the customer will depend
wveral factors. If the statement made by the salesman was a term of the
t, the customer will have an action for breach of contract involving a
gim for damages.' The customer will also have a right to rescind for breach
he statement constituted a condition of the agreement.’?

4] Whether or not the statement was a contractual term,’ the customer
also have a remedy for misrepresentation if the salesman’s statement
a false representation of fact made with the intention of inducing
other party to conclude the contract and which did so induce the other
. Once it is established that the salesman’s statement was an operative
representation in this sense, an issue of the customer’s remedies arises. The
re of the remedies available for misrepresentation will depend on whether
e salesman’s misrepresentation was fraudulent, negligent, or innocent.*

79 Section 4, Misrepresentation Ordinance was briefly considered, in obiter, in Che;

Fai v Mok Yiu-Wah Peter [1990] 2 HKLR 440, [1990] HKCU 395 (HKHC). Go:
reasoned lhat a ‘complete agreement’ clause, that also purported to ‘wigﬁdraw’
:Ezrrcsgnzﬂtgons that had be_en rnalde, satisfied the s 4 reasonableness requirement. )
Cimsla: ” ;en no operaLWfs m1sreprese.ntatiou. The reasoning in Cheng Kiwok

af, I Ihere was no misrepresentation, the effectiveness or otherwise of 4 ¢
effectively exempting liability for misrepresentation was irrelevant |

See Chapter 21.

See Section 11.2.

On whether a pre-contractual statement is to be regarded as a term of the contract or a mere
(mis)representation, see Section 9.5.

The term ‘innecent misrepresentation’ has two meanings, and attention to context is
necessary in order to determine, in any particular instance, what is meant. [t can mean cither:
(1) any misrepresentation that is not fraudulent (including negligent misrepresentation); or
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[14-5] Tt should be noted, however, that a ‘re
warranty; it is not necessary that it should be s
complied with; it is enough if it is subst
substantially complied with’.5

presentation is o Tk
trictly construed or
antially true; it is €nough

14.2 Elements of Misrepresentation

(@)

False statement of Jact—opinion,

forecast and fu
intention

[14-6] A statement cannot constitute

false statement of past or present fact or, perhaps, of law. A statement {g
understood in the same sense that a reasonable person in the position g

fepresentee would have understood it, having regard to the words employe
and the context in which they were uttered. '

a misrepresentation unless jt

[14-7] If the statement expressed merel

¥ a mistaken opinion or forecasi
will usually not be a misrepresentation.

Bisset v Wilkinson

Privy Council
[1927] AC 177; [1926] All ER Rep 343; 42 TLR 727

Bisset owned a farm in New Zealand
purchase price was more than
balance payable five years later
During the course of pre-contra
the farm could support 2,000 sh
had not operated the land as a
Bisset admitted that he was awa
it would support 2,000 sheep if p
and entered into possession. |
could not support anything near
payments due to him under the

» Which he contracted to sell to Wilkin
£13,000, with £2,000 immediately payzbic and the
(with interest payable periodically ir iha meantime).
ctual negotiations, Bisset expressed the view that
eep if worked properly. Wilkincon knew that Bisset
sheep farm, although he koot some sheep on it,
re Wilkinson was buying ti= land in the belief that
roperly worked. Wilkinsaimade the initial payment
t soon became apparent, however, that the farm
2,000 sheep. Bisset brought proceedin
agreement, and Wilkinson defended a
claimed on the basis that the contract had been rescinded as a resul
misrepresentation. Bisset succee

further appeal to the Privy Counci

nd counter-
t of Bisset's

@)
al:

son. The |

gs claiming |

ded at trial, but lost on appeal. He brought this |

Elements of Misrepresentation

4 Merrivale:

s in an action for specific performa.n?e ?ft:: e:?tsu\mg
i resentation is the alleged ground of rghe 0 tFt]1 = b
Isnapt it is, of course, essential to ascertain whether_ ha N
i ntl'acc-i;ntati,on of a specific fact, or a statement of op!tmo:, nee
e 're'prestated by the party affirming the contract, though i [Eoyseeks
oo Opmljortl:ve induced the contract on the part of the parltly v;{on seeks
b ” title to relief unless fraud is established. The app ICE:-;;I e
R g!el;relz Egt Ialways easy, as is illustrated iz a gc;c:g ;nsatr;iferrcra];;ﬁt if Opmior;
ik i be inheren ne i
h“ e mti: . ﬁ\reeg:iasstiwca;%? fr:efa;ptimgz in the person stating it is a question
at any rate,

action for rescission, a
act, when m

\diates the CO
5 rel

i he
i tion, the knowledge of {
... the material facts of the transac o
e presentti:j and their relative positions, the words of reprlzf;:tato o
- respecl onaition of the subject-matter spok.en of, are re A
s ac;masscary to be made. What was the meaning of the repres
iries nece .

B i chasers by the
i to the minds of the pur
3 ini t meaning was conveyed _ L it
\ Ccue'ﬂaml?e?m\gr]\?as to the%.‘ODO sheep, the most material fact ;Zrb:sr(;r‘;npeam’ e
ﬁy};\hdtzr:: tt;:loth parties were aware, the vendor hafd nolt ZnShgr? i
e i ied on sheep-farmin
other ad, at any time carrie _ i
Mhert'girszl?r?apland as a distinct holding had never constituted a sheep
estion.

‘: Eduas said by Sim J [at first instance]:

ent made by an owner who has been octcu?gging[
i d as a statement of fa

city would be regarde gl oL

i ever. is not such a case. The purchasers knew a”'abO:;t.[;jISi?etnsthesé

c-ir?(ls u:o;\;so w:hat sheep the farm was carrying when thd?r%gm;;fything T

i t justified in regar ! :
i ... the purchasers were not | : BsEE A
carctgmrs;intc: fhe carry[?ng capacity as being anything more than an expr

vendo :

opinion on the subject.

In ordinary circumstances, any statem
his own farm as to its carrying capa
i
)

i
i

In this view of the matter their Lordships concur.

ini i d remained
Whether the vendor honestly and in fact held the opinion Whlct;::js f;t;r:iition v
e idered. This involved examination of the history e mome
_10 . Conl? a reaéonab\e man with the vendor’s knowledg_e cog 0L S s
]t?::ﬁzr(t?}gnclusion he stated, the description of that c‘onc‘l)lizlst‘:);n?aﬂon Lo R

i i ission for misre| ;

T ily protect him against rescission g
ngtur;TlitetiSeaégingcity in competent hands of the land the purchasers pur
a

never been, and never was, practically ascertained. ...

— e

(2) any misrepresentation that is whol
fraud nor negligence.

Withy O’Flanagan [1936] Ch 575 a1 58 L, [1936
see also, Avon Insurance ple v Swire Fraser I.
‘a representation may be true without being e
correct and the difference between what is rep
not have been likely to induce a reasonable
into the contracts’.

IFE Fund SA v Goldman Sachs Intern
Lloyd’s Rep 264, para 50 (affirmed [20x

ly innocent in the sense that it is tainted neither by

I TAILER 727 at 732, per Lord Wrighthm:
7d [2000] 1 All ER (Comm) 573, para IT:
ntirely correct, provided it is substantially
resented and what is actually correct would
person in the position of the claimants to enler

ational [2006] EWHC 2887 (Comm), [2007] |
071 EWCA Civ 811, [2007] 2 Lloyd’s Rep 449).

630

| i i eld, and the
[Bisset had been found at trial to be expressing a view he honestly h
| Board saw no reason to overturn that assessment] ...

j d be allowed,
Their Lordships will humbly advise His Majesty that the appeal shoul
and the judgment of Sim J restored. ...

i Viscount
Lord Merrivale spoke for the Board, the other members of which were J
@dﬁn, Lord Atkinson, Lord Phillimore, and Lord Carson.

i i v essed
[14-8] Tt was not reasonable for Wilkinson to rel_y .on IBlsts;ta Z ;clipgrp o
."ﬁpinion because of the ‘relative positions” of the partles._ﬁ:isse; hac ! a‘;vare 1
knowledge, skill or experience in farming sheep, and Wilkins
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that limitation. Therefore, Bisset’s expressed view that the farm could g

2,000 sheep if properly worked was reasonably understood by Wﬂkinson :
mere opinion and not as a statement of fact.

4 penning MR:

. ltse
i rStODd‘
ave Spec

10
that Hedley Byrne & Co Lid v Heller & Partners Ltoi, E)rfc;iigi
e this particular proposition: if a man,_who hag o] ph opee
govers llsdpe or skill, makes a representatlon_ by \n_rtue t erre],lm 1
'xal krjOW ienfgrrnation o'r opinion—with the intention of mduimg el e
fooe ! adwce,'th him, he is under a duty to use reasonable care o Sel'able
i Cfa‘:itcrn?wci‘;vilorrect ‘and that the advice, informfe\tion ?r o%r:lg)r: ‘;?e;es :3 ! ar;
o i ‘ i isleading information :
'r?egligerjﬁy gwesdﬂ?e?‘ﬁ? ;(é\ﬂggsotrhglother side to enter into a cpnérac:j r::!;
e _opmlc_)n, ar es. This proposition is in line with what | said in ag &
- Ig geagloag wﬁich was approved by the majority of the Privy Coun

Special knowledge

[14-9] Sometimes a statement will be expressed in the form of gy o
but it will be made in circumstances in which a reasonable persop
nevertheless regard it as a statement of fact. Indeed, a

s Lord Me
observed in Bisset, a ‘representation of fact may be inherent in g state

of opinion’.” This will be much more likely where the representor POss E net. g,h;?én;id Citizens' Assurance Co Ltd v Evatt® ... o ;
greater knowledge in relation to the subject-matter of the Opinion thay | i Esso professed to have—and did in fac
representee. In Smith v Land and House Prop

erty Corporation,® the p
of a property was entitled to rescind the contract of sale where the vep,
told him that it was let to ‘a most desirable tenant’ whe
the rent was in arrears. According to Bowen LI,
known to both sides, then a statement of opinion by the one who knows

facts best involves very often a statement of a material fact, for he implieg
states that he knows facts which justify his opinion’.’

is princi it i in that d f
g/ thl's pnnmpileet,i |:'[3 Igrpsilfil'.rll in estimating the throughput of a fitl,ll;ngasl;lts;fi
i segntation—they forecast a throughput of'200,(.J 2 hg O
. _the oM Mardon to enter into a tenancy on the faith of it. They e
s ‘fatal error’ and thereby induced Mr Mardon to _enter in a
Stt?at 3\'25 disastrous to him. For this misrepresentation they a

n the VEIldOI' kﬂew
‘if the facts are not eq neglioenty. 1t wa
nfract ¢f tenancy
Jiable i damages. | _ .
) d and Shaw LJJ agreed that the counter-claim based on negligent misrep
mrod an

ntation should stucceed.

| | | i i forecast or opinion.
esteperineor 1] Esso’s representation was in the form of a

i ituti tive
is would normally have precludeq 1t1 fro;nofccér;;t;?tl:’_;zgorar;kﬁ{)ei;a e
[ ] Ve,
mpres’emaann tHIzjtizfr;sEzionfpgegclll tg the représentee’s re?lgtive lack
en't - J66ki]d meant that a reasonable person in the position of 'thef
B - 0‘r . stified in regarding the representation as a stevltemefn_ 0
eseme’e ??:uig to take reasonable care in the formulatiqn of its op%nlori
forEesc:S;sts tlf:refore exposed it to a successtul counter-claim for negligen

[14-10] Similarly, an expression of opinion or forecast may amoun* @B

statement of fact where the representor possesses greater expertise ot ,
than the representee.

( Esso Petroleum Co Ltd v Mardon

Court of Appeal (England and Wales)
[1976] QB 801; [1976] 2 Al ER 5; [1976] 2 WA R 583

Mardon negotiated a tenancy agreement with Esso Petr
required a tenant to operate a petrol station to be bui
Mardon that they had calculated the new station would
gallons of petrol per annum by the third year of op
skeptical, but his doubts were allayed by Esso’s vas
The tenancy agreement was concluded for a period
April 1983, but in spite of Mardon’s best efforts ha wa
of substantially less than half of Esso’s forecast.
Esso agreed to a new lease at a lower rent in September 1964. The business
continued, however, 1o lose money and Mardon found himself unable to pay Esso
for rent and petrol supplies. Finally, in December 1966, Esso brought proceedings
against Mardon for possession of the premises, monies owed and mesne profits.

"Mﬁpf?semﬂﬁonk Ching Fung v Fulltin Investment Ltd,"” the plaintiff
i ma J a(: anesegrestaurant at certain premises in Happy Va}llelyii.f Tlﬁe
nfi(;rtls v(zfg?ihe la%dlord of the premises. Upon egquiry by thf?tp]ballf_:m;;or, tthrz
enfiant’s managing director said tha't the premises \wveurlf]:t 1:1; ?)ecause e
operation of a Japanese restaurant. Thl-S statement gasBuﬂding e
’ﬁﬁﬁmises did not comply with regulations under f[:l e s
é .]23) although the defendant was unaware_of this . g | obstacte ot
.ﬂiﬁpremis,es were already leased for use as a Thai restaurant. 'n a on 10
m‘i’er $284,000 in deposits paid under a provisional tenancy agreeme

cleun: Co Ltd (‘Esso’) who

It'on a new site. Esso told
see a throughput of 200,000
eration. Mardon was initially
t experience in such matters.
of three years commencing in
s able to generate a throughput
After discussions with Mardon,

laintiff
giling Esso Petroleum, the Hong Kong Court of Appeal found -foé t?:sgnﬁion
éﬁ the basis that the managing director’s statement was a misrep

Mardon counter-claimed for damages for breach of a collateral warranty as to the
throughput, or alternatively for negligent misrepresentation as to the throughput.

8

f 5.

10 [1964] AC 465, [1963] 2 All ER 57 ] .

11 [1951]2 KB 164 at 179-180, [195 13 1 All ER 426 at 433, 43

12 [1971] AC 793, [1971] L ALLER 150. "
13 %’12007% HKCU 1182 (nnreported, CACV 337/2006, 13 July 2007) (HKCA)

Bisset v Wilkinson [1927] AC 177 at 182, [1926] AILER Rep 343 at 346.
(1884) 28 Ch D 7.

Ibid, ac 15.
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because he had relied on “his own exp
a real estate administrator’ '

erience and professional qualificatiop ,

Future intentions

[14-12] A statement by a person as to his future intentions 15 also not usua
to be regarded as a false statement of existing fact. There 185 hOWever,
. important exception to this. Where the opinion is not actually held, the foree
is not actually believed in, or the declared future conduct is not actug
. intended at the time of the representation, the representation wil] be a
statement of existing fact. The existing fact is the true state of the representor’y
mind at the time of the representation. If the representor states that he has
opinion that he does not really possess, or that he has confidence in a foregy
in which he does not really believe, or that he intends a future course of ac

which he actually believes he will not pursue, he is saying something he knoys
to be untrue about his current set of beliefs. '

[14-13] In Edgington v Fitzmaurice,” the defendants were directors of 4
company that needed to raise money in order to pay off a number of pressing
debts. They sent a prospectus for an issue of debentures to the plaintiff. The A\
prospectus stated that the funds raised would be used to effect improvements \b
to the company’s buildings and to purchase needed capital equipment, and (o
further develop the company’s ability to transport goods in which it traded £x
the faith of the prospectus the plaintiff purchased £1,500 worth of deber s,
the proceeds of which the plaintiffs used to pay some of the company'a daits,
Subsequently, the company was wound up and the plaintiff was not repaid. He
brought proceedings against the defendants claiming damages (¢
misrepresentation (the tort of deceit) on the basis of false stataiments contained
in the prospectus. The defendants argued that there was no inisrepresentation
because the prospectus contained no false statemert ol fact, but merely
a statement of future intention. The English Court(¢*Appeal found for the
plaintiff on the basis that the defendants intended, at the time they provided
the prospectus to the plaintiff, to use the funds for purposes other than those
disclosed in the prospectus. In a celebrated passage, Bowen LJ observed:1

There must be a misstatement of existing fact: but the state of a man’s mind is as
much a fact as the state of his digestion. It is true that it is very difficult to prove
what the state of a man’s mind at a particular time is, but, if it can be ascertained,
it is as much a fact as anything else. A misrepresentation as to the state of a man's
! mind is, therefore, a misstatement of fact,

1

traudulent

14 The court alsa found that the managing director’s statement was a term of the contract.
15 (1885)29 Ch D 459, [1881-1885] All ER Rep 856.

16 (1885) 29 Ch D 459 at 483, [1881-1885] All ER Rep 856 at 861G.
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7'[Lau an

! i i : sister and
| d his de facto wife (Lau’s sister-in-law) to persuade her sis
procure :
to sign the agr
e execute t _ i
fgeluctafzt L(t)i“':! as Chiw’s agent) persuaded them to do so by saying th
in-law (acting .
; Yo, 4 mere : :

o 4;) Lau and his wife in terms of the ownership of th?uil ﬁa:Jl ‘k;e;;g
P » ; ! it be
' n? d“‘li risk. When Chiu subsequently demanded co;nplgﬂon Et :) rzceedingg
&, ‘ is wife refused. Chiu then broug :
reement, Lau and his wite fused. i ey
;ubhasceo?it of First Instance for specific performance agalr;bt Ld;lderation
:;ifmeThe claim was rejected primarily on groungsbof lack_do r :t?;? o Laun;
E . ili ight i e conside .
isi ssibilit t there might indee :

sing the possibility tha mi ' orlaus
gecﬁ:; to %ell Stone J also rested his judgment on the alternative g
PIO e
mi ntation; : be s
msreprzzf was a mere formality that did not threaten Lau’s qwnext‘_sgilptg e
. f fact, as it was always Chiu’s intenti _
it an untrue statement of fact, as ) take
gifn\:iship of the flat for himself. Because the ur}true staterfe(;lt gi fsa;e na
h i id i Lau and his wife to conclude > sale a
i to induce, and did induce, . e ‘ "
mﬁéf;i agreement, it constituted an operative misrepresentation justifying
purchas A

rescission of the contract.

Elements of Misrepresentation

i j i Shing v Lau
me principle can be seen at work in Chiu Wai Shing

14]' 17TE§USZ;nd his wife were a couple of limited means and education
i Wat.

i whi sed
d and lived in a small flat in Sheung Shui which they had purchase
who OWNE

m the H

ousing Authority. Fu was the de facto husband of Lau(;s slztzztltrll&;

debts to Chiu ameounting to some $700,000. In order e
o Owedhj and Fu came to an arrangement: Lau and his V\_nfe woul
. . (lilhiu for $900,000, of which $700,000 would be paid by .Chgu
the].rﬂﬂt 0 ment of Fus debts. The other $200,000 Would b'e paid &
R repa?i his wife so that they could pay the premium which W(E]- :
il anth Housing Authority for transferring the propetty to _C 11;1,
payabledt‘;is fvife would be expected to repay the $200,000 to Chiu. Fu
eement selling their flat to Chiu: The couple w}::re.vteerr)i
he agreement and part with the title deeds, but the sis

formality in order to secure Fu’s loans and that there was

Chiu’s statement that execution of the sale and purchase

(b) False statement of law

i ractual
[14-15] Sometimes, a false statement made during th.e_cm;ise_ of Z(t)gg a
ne;gotiations will be one of law, rather than fact. The tra(tilluo‘nan?:\z'ahﬁCamdmons
] i ber of ramified exceptions !
law was that, subject to a number ex o
misrepresentations of law gave no right to rescission or damag

[14-16] In 1998, the House of Lords decided to remove the bar p:;e;t;gi
restitution of mo;ljes paid under a mistake of law I(payments Wh mmade
'pﬁfsuant to certain arrangements that were void as being beyond the p

E . )
1825 (unreport d, H 3 3/ s . ‘
: eartie v L 0 d Ebu () (] 8 1-18 2) LR Ch AP P (pm'atl © H].lSIepIeSﬁll[:i‘.lOIl as 1o

powers of company directors).
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of a public authority).!?
expressed the view that
of contract’

Some six years later, the

i nd
the price of the subject to be sold would be sufficient grow
. g
English Court , ~h might influenc
the House of Lords decisio

ifi e of the agreement.
Baquity to refuse a decree for a specific performance of o
< i i :
0 now pennea ) B of Eq

Kong v Chui Ting Lin Teresa,” Shur}’i and gﬁusjta;i
- jhg}t?ui z? fillage house in Sai Kung tzf'}ll(;nggfg;oand ga;den
statement of lajf W. W:djacﬂﬂt garage and surr(')unlcll:ngn fige;;d e e b
lo taint a contract with misrepresentation, is E e same stoperty a5 ere e and e o o e, b
state that land he is offering for sal 0 r ing ‘ e e e v
terminable on three months’ notic L

[14-17] The traditional view against misrepresentations of
probably also been displaced so that an incorrect

: : ; agreement
iect 1o [ hase agreement on that basis. Chui r};ascmde:dﬂflsr l:%reach .-
nd purc ’ ] e truth. Shum su ¥
terminable on six months’ notice. S _ aﬂprisem;ation upon dlSCclV:ft]il:)i t?n finding that Chui’s counterclaim
London Borough Council, in which the court decided that the resulting ' [ nying any mistepresentation.
of sale was tainted by misrepresentation and remarked:?! ¥ :

3 1c]-26
P Y Muttrle Sald.
epre i Wi out Deput Judge
i sentation was madf: s
IlImSI‘

‘ 7 i ( telling him that it comprised the .house

- o mismp . o e fEhﬁc:l }11\1/-‘15;13;413( ?tﬁ:c;tlt;fe aggent] made a misrepresen.ti;[&oasi
s n G king at the'property it was entirely rea;onablg fo}ll e
- el mefe_ly 100ti0§s that what was being offered to him, an w.1 gw e was
R b'Oth mspe'cthe house, garden and garage bcgeath. Inmy v ew it was
. for‘dw?liis from the viewing alone. The various oral repr:&y aicy
R tOdC?;l iclz?ni%rce the impression given by the sight of the prop
rely serve

by side, there is a strong
a mistaken belief as

nstitutes a
111 In deciding whether conduct by the fepres;?;‘)croézxt i Shum
'1] ! ntatioﬂ context is critically important. It was osition to conclude
re?en ‘e,d a reasonable person in the defendant’s p jors ot Wi ATES
:WmChtcau;ent’s conduct amounted to a misrepresentation
the estate a
n both Enzlong:

garden were included in the property for sale.
any event, a wilful misstatement of aw will almios, cery d
amount to a misrepresentation. 2

; ina (Hong Kong)
221 An illustrative contrast is provided by Bank Q}lf C}]:;?ae( Qfouﬁljnqited
4 WailMan 27 The defendant executed a legal ¢ %le st & harik o
.I;eg:fr his residential property as z;cuﬁt{h?;;g ;3)6;1;1 a?gae thg defendant
he bank sought to enforce B
ik Whe}?ﬂty; of the bank had misrepresented the terms O;g; ” prigor
- t, at a dinner meeting (0 discuss the arrangemens paoy
i vicencs et 1d the employee that his financial capa.clty w

Campbell LC put it this way execution, the defendant to 1d be liability for $1 million. The
' i good and the most he could aff.ord e ame evidence, was to smile and
Simple reticence does not I ; - T loyee’s response (o this, according to the Sdmeh interpreted this conduct
Ssc Smg'le it indce - ‘ e his head. The defendant’s evidence was that he ]iipecided that even if
purchaser intended to ind : d his P i charge would be limited. Carlye Chu . e This Gt

o A ahli isrepresenta :
his evidence were true, it could not est<‘1bh5h e loyee| to mean that he

Council [1999) 2 AC 349, [1998] 4 AlLESE M ot infer the mere smiling and nodding by [the employ

(c) Misrepresentation by conduct

[14-19] A misrepresentation

may,
constituted by conduct as

in appraom:ate circumstances,

well as by words. In Walters v Morgan
24

Kleinwort Benson Led v I
[1998] 3 WLR 1095,
Brerinan v Boli Burdon

incoln City

[2004] EWCA Civ 1017, [2005] QB 303, [2004] All ER (D)
21, para 10 (Maurice Kay LJ, Sedley LJ and Bodey | sharing |
[2002] EWHC 2441, [2002] ALl ER (D) 22 (Aug), para 57 (Rex Tedd QC). 3 001) (HKCFI).
Eg, Edwin Peel, Treitel: 170 Law of Contract, 14" edn (Sweet & Maxwell, 2015) p 410. eported, HCA16227/1999, 6 June 2

Oudaille v Lawson [ false statement that rent could not be : [290” iKCU 531 (unrep |

increased on premises from which business wag conducted). ‘ Lo HKLRD 693, [2011] HKCU 2537 (HKCFI).

(1861) 3 De Gex, Fisher & Jones 718 a1 724, 45 ER 103¢ (2011] 4 :
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was agreeable to what the ... defe i
: . s ndant had sa
an implied representation’ 2 o norean the o8 .

Dishonest intention not required

[14-23] In determini
ming whether there has b i

] _ s been a mi :
o sre
o (ilelct, as w1th_parol misrepresentation, it is not necessary E);‘esenta
o reSpr:::selntor mtended to mislead the representee. It is eHQEStab'
asptD ;1? ation _by (?onduct was, in all the circumstances objectivelugh' -

act which induced the representee to conclude the contragt 3
Court of Appeal

[2000] 4 HKC 538; [2001] 1 HKLRD 139

u ket
t
DO k L d owned t\N(J ad}a(:e grou d “00 ShOpS Nat ar Road

: e market for sale. A
properties to a representative of Green Park I;:?

Green Park Properties Ltd v Dorku Ltd

. Kowloon w
al est_ate agent twice showe‘g
roperties Ltd (‘Green Pari’) |

¢S

sale (Portion A on the tenancy plan). Green
agreement with Dorku under which -Green
of $54m, including a deposit of $10.8m. A
payme_ntlof the deposit, Green Park.diséo
the building’s common area and that it wa
com_mepced proceedings claiming
rescission for misrepresentation. ’

Le Pichon JA:

Park concluded a sale an }
Park agreed to pay a purc%z:em?
fter conclusion of the agreemen‘:'
vered lthat the walled yard wss par:t-’
L1y aﬁanoetl included in the sale Green Park |

. a return of its depcsit because of |

Misrepresentatfon
|
|
|

Counsel for the vendor submitted that an
make any representation as to rights ove
any questions at the two inspections as t
The_general rule of caveat emptor appli
to disclose the fact that the yard was
[counsel for Dorku] submitted that to

conduct, there had to be an intention

ager!t showing premises does no |
I particular parts of the land. No or:;ﬁ?:% !
0 whether the yard was part of the properfy.‘
ed and the vendor was under no obligation |

not part of the property to be sald. Mr Mok |
hold a person guilty of misrepresentation by |

oifiar B , on the part of the represent i |
party to believe in a certain state of facts. As the agenij was n;r;ﬁnlgggzsvgxr: |

of th ; ;

insl:)t?cft?t(;}et hantathe property did not include the yard when he took the purchaser to

on Cont tp perty, the relevant intention was not present. The pa St chitty |
racts at para 6-014 to which Mr Mok referred reads: Passage '

|

|

il
i

Ibid at 720; ; -
if the bank ?mn;?éee?ndﬁmental problem with the defendant’s submission was that, even
vee's conduct could be reasonably interpreted as agreement with the

defeﬂda]]t S quue to limit the e tent o ]l s lia )Ill Y ul (lf] the lega] Chdlgﬂ, it dld no
st 1t Xten
constitute a state nent of pﬂbt or prescnt fact |
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| |he yard was part of the property

: yard, which was located at the back of the
|

|
| The contention was that even if there w
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=nded to convey information in precisely the same way as the
ken word. Thus a person who goes into a shop in a university town
d gown may (if such costume is still customary) be representing that
aduate, a person who sits down in a restaurant and orders a meal
as the means to pay, and more generally it has been
|-known dictum that ‘a nod or a wink or a shake of the head or a smile’
entation if it is intended to induce the other party to believe in
Emphasis added.)

quiring any subjective intent on the part of the
entor when making the representation. in my judgment, an objective testis fo
ascertaining whether or not, having regard to the conduct in guestion,
epresentation. See also Chitly on Contracts at para 6-042.

ing cap an

id in a wel
amount to 8 repres

, certain state of facts. (

not read that passage as re

wasar

{he present case, the purchaser
plainly to show the purchaser w
4 as a restaurant and was being renovated.
. During the inspection, the parties went into the yard which, though open in the
of not having a reof, was enclosed by a wall. In order o gain access fo the
ets af \he rear, one had to go through the swing doors into the yard. The natural

jary of the property was the end wall with the metal doors which separated the
oeriy from the lane. Given the physical characteristics and layout of the property,
overall impression conveyed was that the property included the yard. When
ssked why he thought the yard was included as part of the property to be sold, Mr
‘Leong [who represented Green Park at the inspections] replied:

me when | went to view the property as let by the agent | passed by the
that the door in the backyard leading out to the scavenger lane
to the backyard could only be gained from the shop premises
~ but not from other places, so when | was looking at it so it was in my mind that that
\ ~ certainly formed part of the shop premises. | would think that anyone who went there
~ {o see would not suspect that that was not part of the shop premises.

' The Judge was justified in conclu

was taken to view the property. The purpose
hat was for sale. Portion A had previously been
Work was being carried out at the

First, at the ti
backyard, and | saw
~ was closed. Entry in

ding that there was a representation by conduct that
to be sold. Turning now to the tenancy plan, as the
it showed the outline of the property and the area occupied by portion
d and the shaded part extended to the boundary with the lane.
the tenancy plan clearly gave the impression that the
property, was included in the property as well.

f‘ Judge observed,
‘l‘ A Portion A was shade
| The Judge came to the view that

as a misrepresentation, it did not matter
because it was not operative on the purchaser’s mind. Mr Leong's concern at the
fime was with the position of the columns. ...

d of Mr Leong was the shape of the property as
depicted on the ienancy plan. Since the back of the property was represented by
a straight line that coincided with his visual inspection ... it is hardly surprising that
there was no reason for him to pay special attention to the yard.

there was misrepresentation by

_J

29 An appeal to the Court of Final Appeal was dismissed on other grounds, after
deciding that there was no basis for interfering with the Court of Appeal’s findings on
misrepresentation: Green Park Properties Ltd v Dorlu Ltd [2002] 1 HKC 121, (2001) 4
HKCFAR 448, [2001] 3 HKLRD 760, para 25 (HKCFA).

... What was operative on the min

In my view, the Judge was correct in finding that
conduct which was actionable. ...

| Rogers VP and Stock JA agreed with Le Pichon JA®
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][Jtiilr-]?;ivelil: ;hgwmg Green Park the walled yard at the same time that 1
‘ | an 1nspect10n of the property for sale, Dorku’s agent r
reabonal?le mmpression that the yard was included in the sale. B il
was not included in Dorku’s title, it could not pass title over 'thaicausé e
property to Green_ Park. That Dorku’s agent did not, in showing thEOI‘tlon.Q
to mc.iuce any belief as to a state of facts in Green Park’s mind WaY%ﬁi, .
]El;h(;u Zﬁpressmn objectively and reasonably created by Dorku’s cfnllr(li-e}e'
ctually false, and therefore capable of constituting a misrepres;f;t?

Concealment

[14-25]  Anattempt to conceal a defect can also constitute a m
by conduct. If made with the intention to mislead, the
concealment will be fraudulent. In Schneider v Hea’rh
removed it from a dry dock and kept it afloat until’
thereby preventing potential buyers from discovering
and the hull was worm-eaten. The purchaser, u J
gle vessel’s condition, was successful in a cl;ﬂ'm t
it appears here that means were taken fraudule
the ship’s bottom’.' Similarly,
were found to have made a misre
market, they covered up dry rot.

(d)

[14-26] Generally speaking,

isrepresentaioy
misrepresentation by

presentation when, prior to putting it on the

Misrepresentation by silence

the common law places ‘no obligation on

negotiating parties to disclose facts material to the propnsad contract. Parties

are not gllowed to make a statement of fact which is 4! S
to remain silent. This is a reflection of the common l‘:w’s,
no general doctrine of good faith in contract

put they are entitled
position that there is

Contracts uberrimae fidei

[14-271 A n(_)tab_le exception to this principle is that parties may be under
a positive 0b]1gat10n to disclose material facts where they are negotiating
contracts. uberrimae ﬁd_ei (‘of utmost faith’). The main example of this class .
contract 1s contracts of insurance. The insured must disclose such facts, known

g(}) (1813) 3 Campbell 506, 170 ER 1462.
1 " :
g ;}3}1}3 ﬁa?;p‘gzl.l 306 at 509, per Mansfield CJ. Semble, Gordon v Selico Ltd [1986)
vhen punﬁ ' t'l:c Vt;}l;ldOTS cl:n{f a flat were found to have made a misrepresentation
. it on the mz .
e arket, they covered up dry rot.
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* the vendor of a vegse]
the sale was concludjs‘:@,l
that the keel wasg brokém
pon discovering the truth ag to
o have his deposit refundeg:
ntly to conceal the defect jy
in Gordon v Selico Ltd*® the vendoisdgife:tﬁﬁ

Elements of Misrepresentarion

the insurer, as a reasonable insurer would regard as material
5 decision to conclude the particular insurance contract; it is not enough
the insured honestly believed that the information was not material.”
other class of contracts which involve a duty to disclose relevant facts are
tracts where one party stands in a fiduciary relationship to the other, eg
wyer and client, medical practitioner and patient, guardian and ward, priest
.4 confessor: The party in whom trust and confidence is reposed may be

biect to a duty of disclosure of relevant facts, and silence about such facts

| may constitute misrepresentation.

g him but not

Changed circumstances

4-28] Anissue of misrepresentation by silence will also arise where a party
makes a statement of fact about a continuing state of affairs intended to induce
the represeniee O conclude the contract, but before the contract is concluded
cunistances change rendering the statement untrue. The representor is under

abligation to correct the earlier statement if he is aware of the changed
Court of Appeal (England and Wales)

[1936] Ch 575; [1936] 1 AllER 727

O'Flanagan was a medical practitioner who wished to sell his practice. In
January 1934 O'Flanagan’s agent told With, who was interested in purchasing
the practice, that it was bringing in £2,000 per annum. This was a substantially
true representation in so far as it related to the previous two-year period. In April,
With learned that the practice was being managed by a locum in O’'Flanagan’s
absence, but O'Flanagan’s solicitors assured him that the practice was in good
hands. On 1 May, With concluded an agreement to buy the practice for £4,000.
He took possession that evening, and discovered that the practice’s income for the
preceding three weeks had been only £15, of which £10 had come from a single
patient. No patients at all arrived the next day. With also learned that O'Flanagan
had been away from the practice since January because of illness, and that it had
in the meantime been managed by a number of different locums. On 4 May, With
issued a writ seeking rescission of the agreement on grounds of misrepresentation
and return of his purchase money. O’Flanagan took the point that there had been

no misrepresentation; the statement about the practice’s income was substantially ‘
true at the time it was made, and silence cannot constitute a misrepresentation.

O'Flanagan succeeded at trial, and With appealed. ‘

I

}*.ir sumstances.

With v O’Flanagan

Lord Wright MR:

The United Insurance Co Ltd v Chan Park Sang [1960] 3 HKLR 267, [1960] HKCU 52
(HKSC); Lai Chui Kar Poa Helen v American International Assurance Co (Bermuda)
Lid [1985] 2 HKC 689 (HKHC); Lam Charn Yung v AXA China Region Insurance Co
(Bermuda) Ltd [2007] 1 HKLRD 770, [2007] HKCU 355 (HKDC).

3
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Misrepresentation

with great respect to the learned judge, | think he ought to have

... | think that the change in circumstances ought to have been ¢ usion that the plaintiffs have established their case and there

jhese groundsy
to the plaintiffs before they were allowed to close the transaction. |

Ommy - to the concl

P i ences which
: Nstead of declaration rescinding the contract with the consequ
they were thrown off the scent and induced not to pursue, and dig ngy PUre nt to be 2 et
their doubts any further. That is not in a sense essential; the essentig| and m- ypon such a

representation remained unqualified and uncontradicted and in truth it wag.

upon eventually when the bargain was concluded on 1 May. ... il

| Th Hly rincip I |V0ked b the appe ants in this case 1S as D“OWS.
0 nciple y I
4 . e

) ) - epresentation as to
... A representation is not like a warranty; it is not necessary it should be « h a view to inducing B. to enter into a confiract::1 migﬁfr:ctr ig Sctiially-htoRee
construed or sirictly complied with: it is enough if itis substantially true; itis e terial fact, then if at a later date and before the

it is substantially complied with. If it is not substantially complied with then the
finds itself in the range of misrepresentation and must give effect to that positj
is satisfied that the plaintiffs acted upon the representation in concluding g ba
about which there can be no doubt in this case. ...

i ntation then made would
N i hange of circumstances, the represe . |
g rodaecof A? be untrue and B. subsequently enters into the cont;z‘t:ito :]n
1 knov;;‘ thgat change of circumstances and relying ll{lyp?n tt:Ztt ;etgtrgrsnzr; t and,
i i i le authority for ,
5 _to the bargain. There is amp for that :
aannﬂtdgﬁﬁ |l?ny'self whether any authority is necessary, it being, it seems to me,
E1]E;S'i'olu-s,ly consistent with the plainest principles of equity.
o
-+ arepresentation made as a matter of inducement to enter into a contract ig
treated as a continuing representation. That view of the position was put i

v Kay* by Lord Cranworth. He says of a representation made in negotiation sgr

ears to me that the plaintiffs are entitled to succeed in the action and that
time before the date of a contract: itapp

prieal should be allowed.
<~y J agreed with Lord Wright MR and Romer LJ. ),

Itis a continuing representation. The representation does not end for ever when {
representation is once made; it continues on. The pleader who drew the bill, or
young man himself, in stating his case, would say, Before | executed the bond | K

been led to believe, and | therefore continued to believe, that it was executed purs
to the arrangement.

; . . . f diz
4.20] Thus, a representation made with the mtent_mn of 1nduc.1r_1£gﬁves
‘entce to conclude a contract is a thing with an on-gomg ?X}St'emi}:d s
ond the moment it is uttered and continues to function until it is withdr

tered by the representor.

The underlying principle is also stated again in a slightly different application by

Lord Blackburn in Brownlie v Campbell * | need only quote a very short passag .I
Lord Blackburn says: X

[W]hen a statement or representation has been made in the bona fide belief thot v jy
true, and the party who has made it afterwards comes tofind out that it is untyue wad

discovers what he should have said, he can no longer honestly keep up et silence
i on the subject after that has come to his knowledge, thereby allowing tive ather

30] The impact of misrepresentation by silence ig amehrlarated by :n(irc’l
ght MR’s observation in With that a representation "1 not hkte a :Vuzrlrter 311
i contrac :
: trued in the same manner as a ¢ :
does not stand to be cons : o term
i i i s generally req \
y : ance with a contractual term 1
to go on, and still more, inducing him to go on, upon a statement which was honestly | nereas stnc.;t compli b L e
made at the time when it was made, but which he has not now relaci=d when he has ‘., is enough if a represcntat.lon , i e I ollows o o
become aware that it can be no longer honestly persevered in. B a1 ioocouracy n & Iepresentatmllll, e present at e tme
as a subsequent change oI circu s,
was uttered or produced by 1t chy .‘ e na
: representation.
that representation 1nto a mis _
operate to transform . . B e
i i tation does not, however,
ation to correct an earlier representation ¢ unless
fhanged circumstances defeat the continuing accuracy of an earlier p
contractual representation that was made.

The learned Lord goes on to say that would be fraud, thovigh nowadays the Court is
more reluctant to use the word ‘fraud’ and would not gensrally use the word ‘fraud'
in that connection because the failure to disclose, though wrong and a breach of |
duty, may be due to inadvertence or a failure to realize that the duty rests upon
the party who has made the representation not to leave the other party under an
error when the representation has become falsified by a change of circumstances.
This question only occurs when there is an interval of time between the time when
the representation is made and when it is acted upon by the party to whom it was Half-truths
made, who either concludes the contract or does some similar decisive act; but the “§

representation remains in effect and it is because that is 50, and because the Court
is satisfied in a proper case on the facts that it remained operative in the mind of the

representee, that the Court holds that under such circumstances the representee
should not be bound.

[14-31] Sometimes a statement of fact will be incomplete, ie 1tt .rilpr;;eﬁltz
y a part of the truth that a reasonable peron in the positio o e
epresentee would consider relevant in deciding wl}ether to ,concbl -
ntract. Such a statement is sometimes referred tol as a ‘half-truth’. Su Jiict o
: exception relating to contracts uberrir'nae. fidei, a_half—FruLk? car;ezgir;sn e
‘misrepresentation only if it gives an objectlvely m1sl§ad1Lng imp: e
sifies stated facts. In Peek v Gurney, Lord Cairns said: “There must, " 215
ion, be some active misstatement of fact, or, at all events, such a pa

34 (1839) 7 HLC 750 at 769.
35  (1880) 5 App Cas 925 at 950.
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and fragmentary statement of fact that the withholding of thyt W
stated makes that which is stated absolutely false.’3

That a half~tmth
amount to a misrepresentation unless it falsifies a stated fact

h&S Deen
recently affirmed in Hong Kong.

r Aktieselskabet Dansk Skibsfinansiering v Brothers

Court of Final Appeal
[2000] 1 HKC 511; (2000) 3 HKCFAR 70: [2000] 1 HKLRD 568
Lord Hoffmann NPJ:

1. Aliquidity crisis

In 1982 the Wheelock Marden group was one of the great commercig hou
Hong Kong. It was involved in shipping, insurance, transport, retailing angd pr
and had assets of over HK$6bn. But the shipping subsidiary, Wheelock Marit
International Ltd (WMI), was in trouble, At a time when freight rates were
had ordered 22 new ships. In 1982 rates fell sharply and the company had dj
in finding the cash o meet

its commitments. By February 1983 it was fai
liquidity crisis.

The director principally responsible for the conduct of the business of WM
Mr Robert Brothers. It fell to him to try to negotiate a moratorium with banks
had lent money for the purchase of existing vessels and to negotiate cancellatjg
deferral of deliveries or better financial terms with the yards from which new
had been ordered and the institutions that had agreed to finance them.

2. Danish ship finance

The crisis coincided with the imminent delivery of a ship which had been o dee
from a Danish yard. The financing was complicated because it included a a'wsian
subsidy from the Danish government structured in a way which was thaugsht
offend the prohibition on state aid under European law. Putting the 1natter b

a state owned corporation called Aktieselskabet Dansk Skibsfinansiering (AD:
which is now the plaintiff in this

action, agreed to lend WMI the fui purchase pi
at a concessionary rate of interest, repayable in half-

yearly instalments over
years. The loan was to be fully secured by a back to bac!- G=posit of a smaller sum
by WMI, which carried a commercial rate of interest...

In March 1983 Mr Brothers negotiated a revision of these terms. .

ounting to about
US$8m, would be left substantially unsecured and repayable in a single instalment
atthe end of the 81/2 year period. On these terms the vessel, called the ‘Sealock),
was delivered on 7 April 1983. A similar arrangement was made to allow the delivery
of a second vessal (‘Annalock’) on 22 March 1984 except that the amount of the -
loan which ADS left deferred and unsecured was about US$4m.

3. Insolvency and litigation |
In the event, WMI was unable to trade out of its difficulties. In February 1985 thera 1
was a take-over bid for the Wheelock Marden group by Wharf, a group contrdl!e:_di‘ |
by Sir YK Pao which had shipping interests of its own. WMI was allowed ‘to go
into creditors’ voluntary liquidation. Unsecured creditors like ADS were paid 16

36

cents in the dollar. In 1988 ADS commenced proceedings against the directOfS of |
WMI. ... It also claimed that Mr Brothers had induced ADS to enter into the revised

(1873) LR 6 HL 377 at 403, [1861-1873] ALl ER Rep 116 at 129.
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.- [accept] a smaller deposit as security. The rest of its loan, am i
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S i ! i i OS. iD
by Certa| ||8Udulent epresentatlo 1S abOU’[ WM‘ s 1na C|a| p Ion
er t

The mjsrepreseniaﬁon appeal

i tion
that Mr Brothers had been guilty of fraudulent rwsregrisair:aﬂow
o found_ tions in March 1983 by dishonestly concea ing e
the);'?%ﬂ—: Lo provide information is of course rtmot_ in gi?rlgecat;eg e
E is a duty of disclosure, such as exists In © . :
, i rise fo
N ther?ol\s:'iSe in¥0rmation, for whatever motlye, doe}s{ ??ﬁ; g:/w;ames “
g 5 pever as Lord Macnaghten rema_rked in GIuctﬁe . downrig‘ht
i Hows th’at sometimes a half truth is no bgtter X anim .
.bog}l :ns(z:iement that is literally true may ]glvi :Wn:z)slg: flglge 1Phose .
R i facts would s Se. _
ffairs that other : facts
oy ?tﬁ?:ﬁnzf; the statement, in which case t:_e t?ﬁ‘jl(:?yet?]t ;?—é;?g;entation
g ime iti de. Or the facts whic ¢
~tructi the time itis made. ! sentation
o falseis?ence |ater, but before the representation has be.{ejna :‘ed Inot aF|]|ow
i ti); representor is under a duty to correct what tlle sai
' [: r: 52&3 to rely upon a statement which has become false.
cthe

isclosed the
5 nt case, the Judge said that Mr I_3rothers sh?uld Sigr?nf?rs:ﬂaﬁon the
i rfect:';\ misleading impression given by the mag rotioen Bt
‘&h F to'Cgsly given ADS. The facts disclosed by the cash flow
: vio .l s
rﬂgtes about WMI's financial position false.

hers had done was to divide the cash f}ow prgjectlﬁ_n |nEroh?;N§h23’rtesd

B It only with liabilities secured on WMI's existing ships. S
| i torium, the relevant cash flow would be positive o i

ﬂhere e mc)riond déalt with payments to unsecu_red (:redltc;rlsJ sag7 for
e iy rs;gwed that US$4.5m would be required in 1983 an e ki
b_UIIdlng'S- b S'f othing further were done, increasingly large sumtj B
| L Thereaﬂ?‘ridng each year. On the footing that interest was payze ?ound -
7 h?ve tof'b('at ershowed that in 1992 some US$60m would h?_ve tc: 160 néw
l_ﬂﬁﬁ\n':rgg :)(;I "[r:e assumption that certain ‘remedial measures’ In reiatl

re
_d?ngg had been taken ...

i sent it to
first projection was ready at the beginning of March and Mr Brothers

i .
ﬁhe b anks (0] \WhO he was Seeki g a mo atorium a d 1o M Edel 12 [0} ADS
i R

t to set off
i iust as Mr Brothers was abou

‘ ot ready until 18 March, jus k : e
ﬁ%ﬁ?gggdl-\:f:ennt it to ﬂ:’e banks and took a copy to a meeting with Mr

in London on 24 March.

i ded a copy to Mr Edelmann
| Mr Brothers' evidence at the trial was th".:lt he r_\ad har} end O eeat
“I atthe meeting. But the Judge did not belle\ée r:;]m.rSHI?nng:r Srtepli et
 the ¢ - i s that Mr Brothe / ; t
l .‘me i dlsasnot%tions. So he decided to conceal it. Al_'\d this r_neanf
it, he would break off the negoti . A ot o
: hat the information he had previously supplied to ADS g

. WMTI's financial position.

e Court o Appea was ask d to reverse the Judge’s i 1d! t at Mr Broil
g
e Vi others
' r“had withheld the dOCument. But they Fe[used tO do so. hey said they 11g t W'el

o evidence
have come to a different conclusion but could not say that there was n

nd that,
| to support the Judge's finding. But they allowed the appeal on the grou

i i s had
even so, there had been no misrepresentation. Nothing that Mr Brother:

(19001 AC 240 at 250-251.
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previously told ADS was falsified by the later cash flow. The first

: cash fl
the accompanying correspondence made it absolutely clear that it relatedo.;\;:ﬂir;d
0

existing ships. It could not have conve i i
_ _ yed any impression about what t iti
in relation to unsecured creditors and new buildings was likely to be e Posiigy

... | ... agree with the Court of Ap intiff’
' peal that the plaintiff i i
failed and ought to have been dismissed. ¥ e

wJ, Ching PJ, Bokhary PJ, and Fuad NPJ agreed with Lord Hoffmann NPJ
T
[14-32]_ Both the Court of Appeal and the Court of Final Appeal acc
the finding of the trial judge that Brothers had concealed from ADS Oﬂpted
two cas}ll flow projections. Both appeal courts differed from the tria] _Hilof
on the issue as to whether this concealment constituted, on the faﬁtJ -
im_srepresentation. Whereas the trial judge found that the concealmen(t: o
objectively and fraudulently misleading as to WMT’s true financial 08i i
the appe.a] c_ourts found that no misrepresentation had occurred; the tE:wS)itlon,
flow projections related to separate aspects of WMTI’s business, E;ﬂd nothjrfg T};

the concealed projection objectively falsi + formatian |
; sified the inf ;
projection. Y information in the disclosed

[14-33] The question was, therefore, not the broader one of whether th
concealment created a false overall impression of WMUI’s financial positio j
Rath'er, the narrower question the appeal courts asked themselves was whelbzrl
the information contained in the concealed projection falsified the |arj
asserted labout the subject matter of the disclosed projecﬁon. This 1a: %W:
formulation of the question indicates the relatively high threshulff‘;ﬁ anr
argument that silence constitutes a misrepresentation by half-trith. : g

(e)  Inducement to conclude contract and fuilure
to verify

Inducement

_[14-34] A misrepresentation will not be material unless it was one of the
inducements causing a reasonable person in the position of the representee (o
concluclle the contract.” The test as to whether a misrepresentation is material
was articulated by Scott J in Museprime Properties Lid v Adhill Properties Ltd:*

i representation is rl?at.erial, in my opinion, if it is something that induces
¢ person to whom it is made, whether solely or in conjunction with other

38 AKMHESJY:M Ltc{ v H;Faon Yung Anesis [2013] 6 HKC 520, para 22 (Lam JA, Cheung and
wan agreeing, HKCA), emphasising that the test is i ation’
e, g st is not the misrepresentation’s effect
3 3 i i
9 59?91 22{1):]GLR 196 ‘at_ZO] =202, cited with approval in Master Yield Ltd v Ho Foon Yung
nesis [2013] 6 HKC 520, para 21 (Lam JA, Cheung and Kwan JJA agreeing, HKCA).
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inducements, to contract on the terms on which he does contract. T would
gratcfully adopt the view expressed in Goff & Jones on the Law of Restitution
3rd Ed, at p 168, which reads,

‘[ our view any misrepresentation which induces a person to enter into a contract
should be a ground for rescission of that contract. If the misrepresentation
would have induced a reasonable person to enter into the contract then the court
will, as we have seen, presume that the representee was so induced and the
onus will be on the representor to show that the representee did not rely on the
misrepresentation either wholly or in part. If, however, the misrepresentation
would not have induced a reasonable person to contract, the onus will be on the
representee to show that the misrepresentation induced him to act as he did. [...1"

[14-35] A misrepresentation will, therefore, be rebuttably presumed to have
induced the representee to enter into the contract if it would have so induced
a reasonable person in the position of the representee. In order to rebut such a
presumption; the representor must prove either that the representee knew the
statem=n’ to be false, or that he otherwise placed no reliance on it in concluding
the cositract (because eg., the misrepresentation had not come to his notice,* was
- e after the contract was concluded,* or he relied on his own information®).

Failure to verify

[14-36] A misrepresentation may, MOreover, be operative notwithstanding
that the representee could have checked its veracity but failed to do so.

e Redgrave v Hurd \

Court of Appeal (England and Wales)
(1881) LR 20 Ch D 1; [1881-1885] All ER Rep 77

Redgrave was a solicitor who placed an advertisement in the Law Times seeking a
partner for his practice who would not object to buying his residence. Hurd replied to
the advertisement. Redgrave told Hurd on two different occasions that the practice
was bringing in about £300 per annum or about £300 to £400 per annum. Redgrave
showed Hurd summaries of the practice’s business over the three previous years
which disclosed an annual income of slightly less than £200. He told Hurd that the
difference could be explained by the fact that the practice also generated additional
income not included in the summaries, but which he could verify for himself by
going through a bundle of papers shown 1o him. Hurd declined the invitation to
check the papers. Had he dane so, he would have discovered that they disclosed
virtually no additional income. Hurd concluded a contract under which he agreed

40 Ex parte Biggs (1859) 28 LI Ch 50.
41 Hunt v Optima (Cambridge) Ltd [2014] EWCA Civ 714, [2014] All ER (D) 70 (Aug),
[2015] 1 WLR 1346 (negligent misstatements in architects’ certificates of completion not

material because issued after contract of sale).

4 Amwood v Small [1835-1842] All ER Rep 258, (1838) 6 Clark & Finnelly 232, 7ER
684 (misrepresentations concerning capacity of mines and ironworks not material because
representee relied on his own inspections leading him to conclude the statements were

true).
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