2.019

2.020

2.021

2.022
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(b) the person against or in relation to whom the act is committed or took
place dies in Hong Kong as a result of the act; and

(c) the act would, if taking place in Hong Kong, constitute murder or
manslaughter or being accessory to murder or manslaughter,

whatever the citizenship or nationality of the person committing it or responsible
for it, the act shall constitute the crime of, as may be appropriate, murder or
manslaughter or so being accessory.

(2) In this section act ({E%%) means an act of commission or an act of emission
and includes a series of acts.

(Added 89 of 1990 5.3)
[cf 1849 €.96 5.3 UK]

9, Trial of homicide where cause of death only happens in Hong Kong(!5%22017

Where any person being unlawfully stricken, poisoned, or otherwise hurt at any
place in Hong Kong dies of such stroke, poisoning, or hurt upon the sea or at any
place out of Hong Kong, every offence committed in respect of any such case,
whether the same amounts to the offence of murder, or of manslaughter, or of
being accessory to murder or manslaughter, may be dealt with, inquired of, tried,
determined, and punished in Hong Kong in which such stroke, poisoning, or hurt
happens, in the same manner in all respects as if such offence had been wholly
committed in Hong Kong.

(Amended 50 of 1991 s.4; 13 of 1999 5.3)
[ef 1861 ¢.100 5.10 UK]
E. Specific sexual offences
Procuring a person for sexual purposes contrary to Crimes Ordinance ss.112¢1), 1200t

131-133 in Hong Kong or elsewhere is triable in Hong Kong,.

Certain sexual offences committed against children outside Hong ITenug are triable in
Hong Kong. See Crimes Ordinance ss.153F, 153Q, 153R and S<h.”.

See HKSAR v Lee Kwok Wah Francis'? for an illustration.

F. Unauthorized entrants

Where a person is in Hong Kong, he may be charged and convicted for offences under
the Immigration Ordinance Pt.VIIA on Unauthorized Entrants, irrespective of the
general territorial jurisdiction of Hong Kong courts.

Immigration Ordinance (Cap.115)
Part VITA
37J. Prosecution of acts outside Hong Kong@#042018)

Without prejudice to any law or enactment to the like or a similar effect as that
of this section, where any persen is in Hong Kong, he may be charged and
convicted in respect of anything which was done or which occurred wholly or

7 [2013] 2 HKLRD 1009 (CA).
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partly outside Hong Kong that would have been an offence under this Part if it
had been done or had occurred within Hong Kong.

G. Offences connected with Hong Kong aircraft

Where an offence occurs on board a Hong Kong-controlled aircraft, the Hong Kong
sourts have jurisdiction over such offences.

Aviation Security Ordinance (Cap.494)
Part IL

2 [nterpretati(m““””2”05)

{Adaptation amendments retroactively made - see 2 0f 2012 5.3)

(1) In this Ordinance, unless the context otherwise requires-

Hong Kong-controlled aireraft (EHEFEHI1€4E) means an aircrafi-
(a) . ‘'which is for the time being registered in Hong Kong; or

() which, being for the time being registered outside Hong Kong, is for the
time being chartered by demise to a person who, or to persons each of
whom-

(i) isaperson qualified to be the owner of a legal or beneficial interest
in an aircraft registered in Hong Kong; and

(i) resides or has his principal place of business in Hong Kong; or

(c) which is not for the time being registered in any place but in the case of
which either the operator of the aircraft or each person entitled as owner
to any legal or beneficial interest in it-

(i) isa person qualified to be the owner of a legal or beneficial interest
in an aircraft registered in Hong Kong; and

(ii) resides or has his principal place of business in Hong Kong;

[Note: other definitions are omitted]
3. Application of criminal law to aircraft!'%!"2009

(1) Any act or omission taking place on board a Hong Kong-controlled aircraft
while in flight elsewhere than in or over Hong Kong which, if taking place in
Hong Kong, would constitute an offence under the law of Hong Kong shall
constitute that offence.

(2) Subsection (1) shall not apply to any act or omission which is expressly or
impliedly authorized by or under the law of Hong Kong when taking place
outside Hong Kong.

(3) No proceedings for any offence under the law of Hong Kong committed on
board an aircraft while in flight elsewhere than in or over Hong Kong shall be
instituted except by or with the consent of the Secretary for Justice, but this
subsection shall not prevent the arrest, or the issue of a warrant for the arrest,
of any person in respect of any offence, or the remanding in custody or on
bail of any person charged with any offence. (Amended LN 362 of 1997)

[cf 1967 ¢.52 5.1 UK]

2.023
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Aviation Security Ordinance (Cap.494) gee Crimes Ordinance Pt.III on Piracy and Other Offences at Sea ss.23B and 23C. 2.027

Part TIT e o R v Hui Lan Chak.'¢ 2.028

- . - L (10/11/2005) ~ i . =
12, suels obwinlenee; theests; destrughmal property, stc.ln gencral (Certain criminal offences committed on board a Hong Kong ship are triable in Hong 2.029

(1) Without prejudice to section 3, 9(1)(b) or 12 but subject to section 12C, Kong courts. An example is found under the Dangerous Drugs Ordinance (Cap.134).
where a person does on board any aircraft (wherever registered) and while
outside Hong Kong any act which if done in Hong Kong would constitute Dangerous Drugs Ordinance (Cap.134)
an offence under section 17(a), 19, 39 or 40 of the Offences against the
Person Ordinance (Cap.212) or section 24, 60, 118, 1184, 122, 146 or 148 Part VB

of the Crimes Ordinance (Cap.200), the act shall constitute that offence. 38L. Offences on Hong Kong Ships©721#

(2) For the avoidance of doubt, the references to “public place” and “the
public” in section 148(1) of the Crimes Ordinance (Cap.200) shall, for
the purposes of subsection (1), be deemed to include an aircraft and the
passengers and crew of an aircraft, respectively.

Anything which would constitute an offence under this Ordinance if done on
land in any part of Hong Kong shall constitute that offence if done on a Hong
Kong ship.

(Added 63 of 1994 5.2)
(Added 14 of 2005 s.4)

. v - (06/07/2018)
12C. Request and undertaking!*!*2%3) 38P. Interprstutiun of Part VB

(1) Sections 12A and 12B do not apply to an act committed by any person on L\ Jndhis Pate
board a non-Hong Kong-controlled aircraft while in flight elsewhere than g Kong ship (B H5MEAH) means a ship registered or licensed in Hong Kong;
i Hong K less— AL s . S .
forover Hong Ong e ship (M5AN) includes any vessel used in navigation and includes a hovercraft;
(a) the next place of landing of the aircraft is in Hong Kong; and . )

[Note: other definitions are omitted]
(b) the commander of the aircraft, in the form set out in Schedule 3—

(i) makes a request to the Hong Kong Police Force to commence \ I. Unsolicited electronic messages
proceedings against the person; and ‘ Unsolicited Electronic Messages Ordinance (Cap.593) ss.15-19 and 22-26 prohibit 2.030
(i) gives an undertaking that he, and the operator of the aircraft. has commission of certain acts relating to electronic messages with a “Hong Kong link™.
not made and will not make a similar request to the authoriuas of
any place outside Hong Kong. Unsolicited Electronic Messages Ordinance (Cap.593)
¥
(2) A request and undertaking by a commander of an aircrafi in.the form set Part I

out in Schedule 3 shall— ‘
3. Meaning of Hong Kong link©>"#2019)
(a) be admissible in evidence in any proceedings before a court in Hong
Kong; and (1) For the purposes of this Ordinance, a commercial electronic message has a
Hong Kong link if, and only if—
(b) in the absence of evidence to the contrary, be sufficient evidence of

the matters stated in the form. (a) the message originates in Hong Kong;
(3) For the avoidance of doubt, a person in respect of whom a request is made (b) the individual or organization who sent the message or authorized the
in the form set out in Schedule 3 may be charged with or convicted of sending of the message is—

any offence under the law of Hong Kong for which he may be liable,
notwithstanding that the offence is not stated in that form to have been
suspected to have been committed.

(i) an individual who is physically present in Hong Kong when the
message is sent;

(i) anorganization (other than a Hong Kong company) that is carrying
on business or activities in Hong Kong when the message is
sent; or

(Added 14 of 2005 5.4)

2.024 See also Aviation Security Ordinance ss.5, 9, 10, 11, 12, 12B and 15.
gl (iii) aHong Kong company;
H. Offences committed within Hong Kong waters or on board Hong Kong ships
(c) the telecommunications device that is used to access the message is

2.025 Courts in Hong Kong have jurisdiction over offences committed within Hong Kong walets focated in Hetig Kong:

2.026 TFor definition of Hong Kong waters, see Interpretation and General Clauses Ordinaneé§
(Cap.1) 5.3 and Sch.2. " 11993] 2 HKCLR 230 (CA).
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(d) the registered user of the electronic address to which the message is sent
is—

(1) an individual who is physically present in Hong Kong when thg
message is accessed; or

(ii} an organization that is carrying on business or activities in Hong
Kong when the message is accessed ;or

(e) the message is sent to an electronic address that is allocated or assigned
by the Authority.

(2) Forthe purposes of subsection (1)(b), (c), (d) and (&), it is immaterial whether
the commercial electronic message originates in Hong Kong or elsewhere,

(3) For the purposes of subsection (D(b)(iii), it is immaterial whether the

commercial electronic message is sent, or is authorized to be sent, from Hong
Kong or elsewhere.

2.031
2.032

See also Unsolicited Electronic Messages Ordinance s.2.

For example, Unsolicited Electronic Messages Ordinance .18 prohibits the sending

of commercial electronic message that has a Hong Kong link to electronic address
obtained using automated means.

2. CrimiNAL Courts IN Hong Kong

(a) Overview » i

(i) Introduction
2.033  All criminal cases commence in the Magistrates’ Courts.

2.034  The four courts in Hong Kong that have jurisdiction to try and sentence crnninal cases
are the Magistrates’ Courts, Juvenile Court, District Court and CFI.

2.035 All criminal trials, except for jury trials before the CF1, are head before a single
presiding officer, ie, Magistrate (in the Magistrates’ Courts) or bzfore a single District
Judge (in the District Court).

2.036  Criminal trials in the CFI are heard before a single Judge of the CF1 and a jury.

2.037 To summarise, the modes of trial in the criminal courts are as follows:

Court Mode of trial ~Presiding court Procedural legislation
Magistrates’ Summarily Single Magistrate ~ Magistrates Ordinance and

Courts Criminal Procedure Ordinance |
District Court  On indictment Single District District Court Ordinance ss.74—88

Judge and Criminal Procedure Ordinance

via DCO 5.79
CFl judge and jury  Criminal Procedure Ordinance

Court of First
Instance

On indictment

4

2.038 Criminal cases commenced in the Magistrates’ Courts may be transferred to the Districl
Court or committed or transferred to the CFT for trial and/or sentence under Magistrates
Ordinance (Cap.227) (MO) Pts.IlI and TV 55.80-90.
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2.039

Diagram 1 Brief Overview of Criminal Proceedings

Commission of alleged offence by Defendant

{ Y

investigation by Authorities (without arrest) }
]

Investigalion by Authorities (with arrest)
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Instance

The maximum jurisdiction of the relevant courts to sentence defendants to.impﬂsounllent 2.040
upon conviction (upon guilty plea or conviction) of indictable offences is summarised
as follows:

Court Section Omne offence More than one offence
Magistrates’ Court —  Warrant of No jurisdiction to impose term of
Special Magistrate appointment imprisonment

Magistrates’ Court —  Magistrates Ordinance 2 years' 3 years where run

Permanent Magistrate  ss.57 and 92 consecutively®
District Judge District Court 7 years
Ordinance s.82
Court of First Instance High Court Ordinance Unlimited
Judge 5.3
-_—

Provided that nothing in CPO 5.92 shall affect any greater or less punishment specifically provided for in any other orc-lmanc'e‘
Provided that where two or more terms of imprisonment imposed by a magistrate are ordered to run cunsecutlv.ely in
whole or in part the apgregate of the said terms of imprisonment shall not, ... in the case of a permanent magistrate
exeeed three years.




28 CRIMINAL JURISDICTION OF COURTS IN HONG KONG

CRIMINAL COURTS IN HONG KONG 29

2.041 Criminal appeals and reviews of criminal conviction, order or determination (includjp,

sentence) may be heard in the Magistrates’ Courts, CFI, CA and Court of Final APPEal;

Conduct of Professional Work*

General Provisions
(CFA). ] ) . )
A practising barrister must not, in the course of practice, engage in conduct
: . . hich constitutes unlawful discrimination or harassment.
2.042 Diagram 2 Appeal Process of Criminal Proceedings 4
A practising barrister is at all times individually and personally responsible for
his own conduct and for his professional work both in Court and out of Court
Court of Final Appeal : . £ x i . DL PR
Criminal Appeal (FACC) and he must exercise his own personal judgment in all his professional activities.
10.3 A practising barrister must not:
e Appeal on (a) compromise his professional standards in order to please his professional
[ e Queslion of Law andfor 3 .
Grave and Substantial Injustice or lay client, the Court or a third party; or
High Court (b) permit his absolute independence, integrity and freedom from his personal
il hoper (oAGE) interests or external pressures to be compromised or do anything in such
circunistances as may lead to any inference that his absolute independence,
Appeal intzrity and freedom from his personal interests or external pressures
by D en Conviclion andiar Sentence, ar Case Stated LA i
by S.J by way of Case Stated or 111‘-‘; be compromlsed.
Ap;p?ral on Senlance
= 10.4 4 mactising barrister, while engaging in practice, must not give any undertaking
High Court High Court - " § & A
Court of First Instance Court of First Instance that cannot be fulfilled and must fulfil every undertaking that has been given by him.
Magistracy Appeal Jury Trial andfor Sentence
HCMA, HCCC i s . J s T
. S\ngie).]udga befcre&udge a}nd Jury 105 A practising barrister must in all his professional activities act promptly,
conscientiously and diligently and with reasonable competence and must take
! all reasonable and practicable steps to ensure that professional engagements are
Appeal District Court .
by D on Convicion andior Serience, or Case Stale Trial andjor Sentence (DCCC) \ fulfilled punctually. He should not undertake any tasks which:-
by Sd by way of Case Stated or before Single Judge .
i | ' \ (a) he knows or ought to know he is not competent or sufficiently experienced
- E to handle;
P
Magistrates' Court and Juvenile Court (b) he does not have adequate time and opportunity to prepare for, perform or
Trial andfor Sentence
before Single Magistrate complete; or
“
Bastem | S0 | ko Tong || M | st | Faring | Tuen ' (c) he cannot discharge within the time requested or otherwise within a
Magistrates' " | A am . _ .
Coun | Megsates! | Magamae | 4G e S reasonable time.
(ESCC) (chc) {KTEC) Wﬁ:‘é’m (s1ec) | (FLee) | (mee) . . . .
10.6 A practising barrister must in all his professional activities be courteous and
! civil, and must act in good faith with all those with whom he has professional
Wokteates Coureand dnwing ot dealings. He should not send correspondence to or otherwise communicate with
First Court appearance of Defendant v B y i 3 . & .
before Single Maglsirate any person in a manner that is abusive, offensive or otherwise inconsistent with
DOJ decldes venue of criminal preceedings . : .
the proper tone of a professional correspondence or communication.
: - . . . . e : 23
2.043  List of current judges in the respective courts is available at hitp://www.judiciary.got Duty to the Court and Conduct in Court

hk/en/organization/judges.htm. 10.29 A practising barrister has an overriding duty to the Court to act with candour

and independence in the interests of justice.
(ii) Professional conduct of barristers and solicitors

2.044 Barristers are bound by the Code of Conduct issued by the Hong Kong Bar Association ) . L
(Bar Code).2' Failure to comply with the tules contained in Bar Code may result in, 1031 A practising barrister must not devise facts to advance his client’s case.
inter alia, disciplinary proceedings against the barrister.

10.30 A practising barrister must not knowingly deceive or mislead the Court.

10.33 A practising barrister must not, when conducting his case, assert his personal
2.045 The general duties of a barrister are contained in Bar Code para.10. opinion of the facts or the law to the Court unless invited by the Court to do so.

R

*' Hong Kong Bar Association, Code of Conduct, http://www.hkba.org/content/code-conduct (1 June 2018).
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10.34 A practising barrister must at all times act with due courtesy fo the Court before

i Free Legal Service Scheme.? See Chapter 3: Section 2 on Acceptance
which he is appearing... LegalAld or Bar [rec L.eg P P

of Instructions by Solicitors and Barristers for further discussion.
10.36 A practising barrister must in every case use his best endeavours to avoid

unnecessary expeénse and wasts of the Court’s time The right to confidential legal advice enshrined in the Basic Law art.35” imposes an 2.047

obligation of confidentiality on legal advice. Furthermore, legal representatives have a duty

(2) Heshould, when asked, inform the Court of the probable length of his case. a0l to communicate, to any third person, information which has been entrusted to him in
(b) He should also at once inform the Court of any settlement, intention to confidence and not to use such_ mformatlon' to his client’s detriment or to h'ls persona_l or
apply for an adjournment or, provided he can do so without prejudice to another client’s advantage. This duty CO]’.tl'Il‘lllCS after the !egal representagve_: and cl1pnt
his client’s interests, other developments or matters which may affect the relationship has ceased. A legal representative’s duty not to divulge confidential information
estimated length of hearing already provided. without the consent of his lay client, express or implied, subsists unless he is compelled or

: 26 Thj ; sters 27
10.37 Subject to the provisions of this Code, a practising barrister should conduct pemll“ed i dloven iy e This duty Cxliidy o St st #id ppil barkisles

cases in such manner as in his discretion he thinks will be most to the advantage Legal representatives shall proceed with caution when making comments to the media. 2.048
of his client.

. 3
10.38 [S]ubject to the provisions of paragraph 10.60, in criminal cases, a practising Media comment’

barrister must ensure that the Court is informed of any relevant decision or 10.74 (a) Practising barristers are under no obligation to express a personal view to

legislative provision, of which he is aware, whether it be for or against his th=rnedia in relation to anticipated or on-going litigation. Expression of
Ranlestion, such views is not a legal service, nor is it part of the duties of a barrister to
10.39 In all cases, a practising barrister must bring any procedural irregularity of act in the best interests of.cllents. Accordingly, plractlsmg barrlste?l's do not
which he is or has become aware to the attention of the Court during the hearing have a duty to comply with a .relquest fr‘om a client to do so, without the

and not reserve such matter to be raised on appeal... express agreement of the practising barrister.
10.47 (a) A practising barrister must not knowingly make a false or misleading (b) When speaking to the media, aPractising barrister must be careful rfot to
statement to an opponent in relation to the case. ‘ breach his or her general professional duties (such as to keep the affairs of
\ clients and former clients confidential, and not to bring the administration

(b) A practising barrister must take all necessary steps torcorrect any false or ! of justice into disrepute).

misleading statement in relation to the case that has been made by him (s . .

an opponent as soon as possible after the barrister becomes aware thatthe () Practising barristers must ensure that any comment they make t-o .the

statement was false or misleading. media does not undermine, and is not reasonably seen as undermining,
their independence. Furthermore, any such comment must not bring the

(c) A practising barrister does not make a false or misleading statsnent to an profession, 1or any other barrister into disrepute,

opponent simply by failing to correct an error on any matter stated to the ) ) )
barrister by the opponent... (d) Practising barristers must act responsibly, and exercise professwn_al
judgment, and have regard to the full range of professional duties, in
deciding whether to make a personal comment or express a personal
opinion on the facts or issues arising in current or anticipated proceedings
in which they have seen, are, or expected to be involved. The same applies
when considering how far any personal comment or opinion can properly
go. This is especially important if the proceedings or the comments are
likely to attract high levels of media attention.

10.49 A practising barrister shall not disclose to anyone (inchuling his client, the
person instructing him and the Court) any communication that he has had with
the barrister for another party in connection with the matter in which they are
both involved that was made on the basis that it should remain between them
and not be disclosed unless and until otherwise agreed (which basis is often
conveyed by the use of the shorthand expression “Counsel to Counsel”), save
where disclosure of the communication between Counsel becomes necessary

for the proper discharge of the barrister’s professional duties. (e) A practising barrister should, before making a comment to the media,
consider:
10.59 A practising barrister may appear for more than one defendant in a criminal trial ) )
provided he satisfies himself there is no conflict of interest. () the nature and type of the proceedings;
10.60 Defence Counsel is not under any duty to draw matlers of fact or law to the (if)  the stage those proceedings have reached;
attention of the Court at the conclusion of the summing-up, but he may do so if —
he believes it would be to the advantage of his client, H

Code of Conduct (n 21 above) para.5,16.

See para,1.007.
2.046 Generally, a barrister may only represent an accused person in a criminal matter upol Code of Conduct (n 21 above) para. 10.18; Chapter 8 — Confidentiality, Polume 1, Professional Guide.
Code of Conduct, fhid, para.11.17(g).

receiving instructions from an instructing solicitor, Duty Lawyer Service, Director of B phid
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(iii) the nature of proposed comments;
(iv) what information is permitted to be conveyed;
(v)  whether he or she needs the consent of the client; and
(vi) the likelihood of prejudice arising from the comments.
(f) If a practising barrister expresses a personal opinion, it must be honestly
held.

See also Chapter 6: Section 1: Conduct of Defence Counsel in Criminal Proceedings,

Solicitors are bound by the Hong Kong Solicitors’ Guide to Professional Condyg
issued by the Law Society of Hong Kong (Professional Guide).?® Failure to comply
with rules contained in the Professional Guide may result in, inter alia, disciplinary
proceedings against the solicitor and/or his firm. See Hong Kong Solicitors’ Guide 1
Professional Conduct for details.

(iii) Courtroom attire

All persons are expected to dress appropriately in court. Failure to do so by a legl
representative, in particular, may result in the legal representative being requested
to change his attire before appearing before the court, causing delay to the coug
proceedings and/or resulting in possible cost consequences against the legl
representative personally.

General court attire: legal representatives appearing before the courts should dress\‘
appropriately, professionally and conservatively. Men should Wear a plain dark syt ¢
(black or dark blue) with white shirt. Men should also wear a waistcoat, exceni & Ting
summer months. When not robed, men’s tie should be dark in colour (blatk or dark
blue) and unobtrusive. Women should wear plain dark suits (black or.d=rk blue) with
white long-sleeved blouse, collar which is high to the neck. Shoes skouvld be black i
colour and closed-toe. No conspicuous jewellery or ornaments sheu!d be worn.®

Robes of legal representatives: when required, legal represet.tatives must be robed.
Barristers should wear wig, barrister’s gown, wing collar and bands.®' Solicitors should
wear solicitors’ gown, wing collar and bands.>

(iv) Courtroom etiguette
Court proceedings are formal proceedings. Those attending court proceedings should

follow good courtroom etiquette, which include the following:

(1) Be punctual;

(2) Show respect to the judge. All persons should stand up and bow towards the
Jjudge when the judge enters the courtroom and upon entering or leaving the
courtroom;

Law Society of Hong Kong, Hong Kong Selicitors’ Guide to Professional Conduct, hitp:/www.hklawsec.org.hk/pub &
protessionalguide/ (1 June 2018).

" Code of Conduct (n 21 above) Annex 11.

A Ibid., Annex 11,

o pp2tg.
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(3) When proceedings are in session, all persons, except those addressing the
court, are to remain quiet;

(4) Video and/or audio recording and photography are not allowed inside the
courtroom and the Court’s building at any time;

(5) Electronic and computer devices such as mobile telephones and laptop
computers may be brought inside the courtroom, but the device must be
switched to silent mode with the vibration function disabled; and

(6) Food and drink (except water) are not allowed in the courtroom.

As counsel appearing on behalf of the lay client, additional etiquette tips should be
followed:

(1) Be respectfuland courteous to all parties;

(2) Stand ur and take turns to address the judge. When finished addressing the
judge, cit’down;

(3) To make an objection, stand up to alert the judge and the opposing counsel.
Opposing counsel should then sit down; '

i4) Direct all submissions to the judge and not to the opposing counsel;
(5) Make submissions, do not offer your opinion or comment;
(6) Remain in attendance at the counsel’s bench until excused; and

(7) Advise lay client, witnesses and associates of the proper courtroom etiquette
before the proceedings.

In other words, not only®should the legal representative comply with the proper
courtroom etiquette and dress appropriately, the duty rests upon an accused’s legal
representatives to properly advise their lay client of such etiquette and rules prior to
attending court.

Unless there are highly exceptional circumstances, the legal representatives and lay
clients must arrive in court prior to the start of court proceedings or time set out as one
of the accused’s bail conditions and/or as stated on the summons (if so required). The
usual practice is to arrive at least 15-30 minutes prior to the start of court proceedings.
Traffic congestion is not considered an exceptional circumstance. Legal representatives
should also be aware of possible cost consequences against the legal representative
personally for his failure to appear in court where there Notice to Act® has been filed
and/or brief has been delivered.

Duty to the Court and Conduct in Court™

10.35 In the interests of the efficient administration of justice and respect for the
Court, a practising barrister must use his best endeavours always to be punctual.

——

"' See Rules of the High Court (Cap.4A, Sub.Leg.) 0.67 in relation to requirements of Notice to Act.

' Coce of Conduct (n 21 above).
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As additional security screenings® and house rules®® have been implemented iy the
High Court building, please ensure that all relevant parties arrive well in advance of the
time of the required attendance. '

For typhoon and rainstorm warning arrangements, see http://www.judiciary. gov.hkfey
crt_services/business_hours_typhoon.htm#typhoon_warning,.

For Judiciary’s notice as to use of technology in courtrooms, see http://www.judicj
gov.hl/en/ert_services/notice to court users.pdf.

ary,

(v) Language of proceedings

Official languages in court proceedings in Hong Kong are English and Chinege
(Cantonese/# %/ PuntiA H55).57

Official Languages Ordinance (Cap.5)
5. Judicial proceedings!'¥022017

(I) A judge, magistrate or other judicial officer may use either or both of the
official languages in any proceedings or a part of any proceedings before him
as he thinks fit. (dmended 21 of 1999 5.24)

@

The decision of a judge, magistrate or other judicial officer under subsection
(1) is final.

()

Notwithstanding subsection (1), a party to or a witness in any proceedings or
a part of any proceedings may-

(a) use either or both of the official languages; and
(b) address the court or testify in any language.

)

Netwithstanding subsection (1), a legal representative in any procscaings or
a part of any proceedings may use either or both of the official languages,
(Amended 21 of 1999 5.24)

&)

The Chief Justice may make rules and issue practice dire tions to regulate the
use of the official languages in the courts.

(Replaced 51 of 1995 s.3)

With a view to disposing of cases fairly and expeditiously, the majority of criminal
cases heard in the Magistrates’ Courts, Juvenile Courts and District Court are listed
before bilingual judges and are conducted in Chinese (Punii).

Accused persons may request that a case is to be conducted in English or Chinese, bul
the decision is a matter of discretion of the listing judge.

In FHERFHITEURSRRIZHE (Chu Tsun Wai),® counsel for the applicant was
criticised for proceeding with his submissions in English during a Chinese appeil

See http://www.judiciary.hk/en/security/he_security.pdf.
See http://www.judiciary.hk/en/security/house_rules.pdf.
Official Languages Ordinance s.3.

*  [2018] HKCFI 1259.
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ing, without leave of the court. The counsel sought to rely on Official Languages
he"(‘;luagr;ce 5.5(4) as basis for his conduct. In this case, the original trial was heard in
gtrli;GSE and the appeal in the CFI was listed as a Chinese appeal hearing. The judge
iterated that under Official Languages Ordinance s.5(1) and 5(2), the decision of the
” ris and/or listing officer as to language of a particular proceedings is final, unless

f:;,;e 15 obtained. Section 5(1) applies even where the presiding judge or Magistrate

is bilingual.

Basic Law art. 11 ensures that an accused has the free assistance of an interpreter if he
cannot understand or speak the language used in court.

Double interpretation is discouraged. For example, where the native language of an
accused person is for example Tagalog or Nepali and the interpreter is certified only in
English, the court proceedings would be conducted in English,

Where the accused iz deaf, dumb or both, the judge must see that proper means are
taken to communicate to him the case made against him and to enable him to answer

to it.”

[n the covrse of criminal proceedings, where necessary, documents shall be translated
and ceruitied 1 accordance with the legislation and Practice Direction 10.2: Chinese
Transtanons,”® which provides additional guidance for Chinese translations to be used
in “.ourt proceedings.

Official Languages (Translation) Rules (Cap.5B, Sub.Leg.)
1. Translation of documents in official languages@/71%9

(1) If a court indicates that it intends to conduct a trial, or a part of a trial, in the
Chinese language, any document that is written in the English language that
is to be admitted in evidence must be accompanied by a certified translation
in the Chinese I"Knguage.

(2) Ifacourt indicates that it intends to conduct a trial, or a part of a trial, in the
English language, any document that is written in the Chinese language that
is to be admitted in evidence must be accompanied by a certified translation

in the English language.
(3)

The court may at any time dispense with the need for a translation of a
document from one official language to the other official language.

4)

These Rules apply to both civil and criminal proceedings in all judicial
proceedings to which the Ordinance applies.

()

In these Rules court (¥4) includes a magistrate or other person conducting
judicial proceedings.

The translation and certification of documents, if necessary, to be relied on by the
Prosecution is prepared by the Prosecution before the trial begins.

Ee—

# Arehbold Hong Kong 2018, para.4-16.
' Appendix 23.
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For documents to be relied on by the Defence, translation and certification of documents;
if necessary, to be relied on by the Defence is to be prepared by the Defence befyy,
the trial begins. Thus, legal representatives should conduct necessary preparation ang
advise the accused of costs of translating and certifying documents to be relied on
the Defence, as the said costs are to be borne by the accused himself (subject to fhe
subsequent application for costs by the Defence after trial, if any).

See Appendix 39: Suggested Translations of Commonly Used Expressions.

(vi) Record of trial proceedings

The judiciary retains a record of all proceedings that take place in the courtrooms of

Hong Kong.

Criminal Procedure Ordinance (Cap.221)
Part ITT
79. Record of proceedings and inspection thereof"0420'®)

(1) Arecord (whether made by means of shorthand notes, by mechanical means
or otherwise) kept in accordance with rules made under section 9, or such
other record as the trial judge may direct, shall be taken of the proceedings
at the trial of any person on indictment who, if convicted, is entitled or may
be authorized to appeal to the Court of Appeal.

(Replaced 13 of 1995 5.43)

[Note: sub-ss.(2) to (6) are omitted]

Presently, to comply with the requirements under Criminal Procedure Q:dinance
(Cap.221) (CPO) s.79, audio recordings of court proceedings are kept by wey of Digital
Audio Recording Transcription Services (DARTS). Inside the courtreomns, the DARTS
system is switched on from about 9:00 am to 6:00 pm and is monitoied i real time. That
being the case, the legal representatives should take care and shou!d not conduct private
and/or confidential conversations inside the courtroom to guarantee confidentiality and
legal professional privilege.

Also, CCTV cameras are placed within the court buildings and courtrooms by the
judiciary.

Apart from the video and/or audio recording recorded by the judiciary, all other persons
including legal representatives are prohibited from making any video and/or audio
recording of court proceedings or within the court buildings.

In Secretary for Justice v Ng Wai Bing,"" defendants were convicted of contempt for
covertly placing an MP3 recorder in a witness room outside the courtroom where a vicé
trial was taking place to record the conversations of prosecution witnesses, despite the
recordings leading to the acquittal of the first defendant in the original vice trial.

40 [2012] 1 HKLRD 245 (CA).

N
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In Re Tang Lin Ling,** Andrew Chan J convicted the defendant of contempt of court for
taking three photographs of court proceedings from the public gallery, sentenced her to
seven days’ immediate imprisonment and made an order of cost against her for about

Subject to the provisions of CPO 5.79(2)-79(6), certain parties may inspect such
DARTS record of proceedings retained by the Judiciary.

Criminal Procedure Ordinance (Cap.221)
Part 1L
79, Record of proceedings and inspection thereof®"2"'9

(2) Arecord taken under subsection (1) shall be open for inspection without fee
or reward by-

(a) aiudge;

(£) ihe Registrar;

£3) the Secretary for Justice; (dmended LN 362 of 1997)
(d) ajudge or deputy judge of the District Court;

(e} the registrar of the District Court;

(D a party interested or his legal representative;

(g) any person, or his legal representative, who satisfies the Registrar that
such inspection is reasonably required in connection with actual or
potential civil or criminal proceedings by or against that person;

(h) any person who satisfies the Registrar that there is good and sufficient
reason forghat inspection.

(3) A decision by the Registrar to refuse permission to inspect shall be final.

{4) The right to inspect under subsection (2) shall include the right to a copy of
the record subject, in the case of applicants under subsection (2)(g) and (h),
to payment of the prescribed fee.

(5) Disclosure of the contents of a record under subsection (2) shall net amount
to a breach of the Rehabilitation of Offenders Ordinance (Cap.297).

(6) Tor the purposes of subsection (2) a party interested (B F|EB R FI—H)
means the prosecutor or the person convicted or any person named in, or
immediately affected by, any order made by the trial judge or any other
person authorized to act on behalf of any such person.

(Replaced 13 of 1995 5.43)

[Note: sub-s.(1) is omitted]

O

® (HCMP 2917/2017, 4 June 2018).
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(b) Magistrates’ Courts FH]E:%

(i) Generally

Procedure in the Magistrates” Courts is governed mainly by the MO and CPQ g
Practice Directions such as PD 9.6: Magistracy Appeals in the Court of First Instanggt
and PD 9.10: Use of Screens in Sexual Offence Cases in Magistrates’ Courts.*

Proceedings in the Magistrates’ courts are presided by a single Magistrate ang
proceedings are tried summarily. i

Two types of Magistrates can be appointed by warrant of the Chief Executive, namg
Special Magistrate and Permanent Magistrate.*

The Chief Executive may also by warrant appoint any person who is eligible to e
appointed as a Permanent Magistrate to be a Deputy Magistrate (or as a Specig|
Magistrate to be a Deputy Special Magistrate) for such period and on such terms ashe
thinks fit. A Deputy Magistrate shall, during the period for which he is appointed, have
all the jurisdiction, powers and privileges and perform all the duties of a Permaney
Magistrate, and any reference in any law to a Magistrate shall be construed accordingly#

The power of the Chief Executive to appoint Magistrates may be delegated to the Chief
Justice of the CFA.* In practice, the appointment of Magistrates is now exercised by
the Chief Justice of the CFA as delegated by the Chief Executive.

Deputy Magistrate, Deputy Special Magistrate or Deputy judge (District Court or CF)

is appointed on a non-permanent basis, who, during the specified period for which het
appointed, has all the jurisdiction, powers and privileges, and perform all the dutie:. of !
his permanently appointed counterparts.

Magistrates Ordinance ss.5AA and 5AB sets out the eligibility requircnients of
appointment as Permanent Magistrate and Special Magistrate, respectively,

As 0f 2018, Hong Kong has seven Magistrates’ Courts, namely, Eastorn (ES), Kowloon
City (KC), Kwun Tong (KT), West Kowloon (WK), Shatin (ST), Eoniing (FL) and Tuen
Mun (TM) Magistrates’ Courts.

In the Magistrates® Courts, each criminal case is assigned a distinct case number
depending on the location of the first court appearance, whether the case i
commenced by charge or summons and the year when the proceeding commenees.
For example, a case initiated by way of charge with the defendant’s first appearance
in KT Magistrates’ Court in 2017 would be assigned a distinct case number with
the prefix Kwun Tong Criminal Case (KTCC) with suffix “/2017”. A case initiated
by way of summons with the defendant’s first appearance in ST Magistrates” Coutt
in 2018 would be assigned a distinct case number with the prefix Shatin Summons
(STS) with suffix “/2018”.

Appendix 21.

#  Appendix 22.

5 MO s.5(1).

o Ihid., s.5A.

¥ Attorney-General v Chiu Tat Cheong David [1992] 2 HKLR 84 (CA).

v a8 1E:

CRIMINAL COURTS IN HONG KONG 39

Dia

Judge
Magistrate

Judge’s Bench

Judiciel Court

gram 3 Example of Courtroom Layout in the Magistrates’ Courts and District Court 2,088
Clerk Interprater

-
=
L -

{ Counsel's Bench ‘

o

Prosecution
Counsel

—

OU

Accused and
Gorreat’ “al

Defence
Counsel

Defence Accused

Salictor

fJ O | < \jj

Frosecution |
Personnel i

\
|
!
Mormal court hours in the Magistrates’ Courts are 9:30 am to 1:00 pm and 2:30 pm to  2.089

4:20 pm from Mondays to Fridays and 9:30 am to 1:00 pm on Saturdays, excluding
yublic holidays. Courts may also be opened outside normal hours to deal with cases.

(ii) Jurisdiction — Special Magistrate

Special magistrates are appointed by warrant under MO s.5(1) and 5(3). 2.090

Magistrates Ordinance (Cap.227)
Part 1

5. Chief Executive may by warrant appoint permanent and
magistrates(!'"07201%)

special

(1) The Chief Executive may by warrant from time to time appoint such number
of permanent and special magistrates as are in his opinion required for the
efficient administration of justice in Hong Kong and may in the case of special
magistrates by such warrant limit the jurisdiction and powers to be exercised
by the person so appointed. Such appointments together with the warrant of
appointment where such warrant limits jurisdiction or powers to be exercised
by the person appointed shall be notified in the Gazette. (Amended 48 of 1949
5.3, 30197452, 59011994 5.6, 25 of 1998 5.2)

(3) A special magistrate shall, subject to the provisions of his warrant of
appointment, exercise all the jurisdiction conferred on a magistrate by any
enactment in force in Hong Kong, but his powers of imposing imprisonment
and fine shall, in the case of any enactment in force on 20 May 1949, be
subject to the limitations as to the maximum term or terms of imprisonment
and the maximum fine which such magistrate may lawfully impose under this
Ordinance as amended from time to time and in the case of any enactment
coming into force after 20 May 1949, be so subject unless such enactment
expressly provides to the contrary. (Amended 59 of 1994 5.6)

[Note: sub-ss.(2), (4) to (6) are omitted]
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be followed as nearly as may be in criminal proceedings in the District Court g
upon indictment. ed
Be that as it may, as criminal proceedings in the Magistrates’ Courts and Distriet ¢
are heard without a jury, before a single presiding officer such as a Magistrate or Dist
Judge, the sequence of events within the trial is therefore, in practice, similar. 1
It is on this basis that trials in the Magistrates’ Courts and District Court are djSCusseq
together in this chapter. See Diagram 5 for a brief comparison of the varioys stages of
trial in the Magistrates’ Coutrts or District Court compared to the CFI.

Diagram 5 Comparison of General Stages in a Criminal Trial

A. Trial in the Magistrate’s Court or Vs B. Trial in the Court of Fipst
District Court before Single Judge Instance before Judge and Ju;
AISHICL LOUTt DELOTE SINZIe JUARE - ;E=1=4ﬁ

{ PLEA TAKEN FROM DEFENDANT | [ ArraiGnmunT OF D@
\ ProLiMINARY Issums (IF aNY) | | PRELIMINARY [SSUES (IF ANY)
EMPANELLING OF JURY

Putting Jury in Charge of Defendant

PROSECUTION’S CASE
Prosecution’s Opening, if any Prosecution’s Opening
Prosecution Witness Evidence Prosecution Witness Evidence

PWi PWi
Swearing in of Witness Swearing in of Witness
Examination in Chief of PW by Prosecution Examination in Chief of PW by Prosecution
Cross-Examination of PW by Defence Cross-Examination of PW by Defence
Re-examination, if any, by Prosecution Re-examination, if any, by Prosecution
PW2 (if any) PW2 (if any)

PROSECUTION’S CASE

Other Prosecution Evidence (if any)
Prosecution closes its case

Eubmissiuns on No Case by Defence (if any)

Ruling of Judge: D case to answer?

Other Prosecution Evidence (if any)
Prosecution closes its case o

Submissions on No Case by Defence (FaTy)

Ruling of Judge: D case to ap=wer'

DEFENCE’S CASE (I APXLICABLE)
Defence Witness Evideace (if any)
DW1 (if anp)

DEFENCE’S CASE (IF APPLICABLE)
Defence Witness Evidence (if any)
DWI (if any)

Other Defence Evidence (if any)

Other Defence Evidence (il any)
Defence closes its case

Defence closes its case

Prosecution’s Closing Submissions (if any)

Prosecution’s Closing Submissions
Defence’s Closing Submissions

Defence’s Closing Submissions
Judge’s Summing Up

Retirement of Jury
Verdict of the Jury

‘ Verdict of the Judge [

{ Mitigation and Sentence (if applicable) | |

Y - —U

Mitigation and Sentence (if applicable)

Outstanding Issues (if any)

\L Outstanding Issues (if any)

[I Before Single Judge

D

Before Judge and
Jury
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o the prelimillal’y court appearances are completed and the case is ready for trial, if
. Gde fendant pleads not guilty to the allegations against him, the proceedings should
:rf)ceed to trial, on the date fixed for the trial to commence.

The requirement of a defendant’s attendance at criminal proceedings is set out in his
hﬂﬂ conditions. In practice, a defendant is usually required to be present at all times at
irial, which ensures his right to be tried in his presence and fairness of the trial."

el

Ifa defendant has been granted bail by the court, he is given a copy of the Bail Form,"
which sets out the date and time at which the defendant is to surrender to thel court
and the location of the court. A defendant must gﬁend court in acc.ordance with the
bail conditions, otherwise his bail may be immediately revoked, bail money may be

forfeited and a warrant for his arrest may be issued."

On the day of each criminal court appearance, legal representatives of thfe defendant s}_lall
report promptly to the judicial clerk of the Magistrate or Jl‘Jdge‘5 of his r_epresentallon
by completing an Altendance Form for Criminal Prgceedmgs.“’ The said attendance
form must be signed by the barrister and/or solicitor instructed to appear on behalf of

the accused.

In the Magistraies’ Courts, there may be more than one trial fixed for a particular court
on a wiven day. The sequence of the hearings of the cases would depend on factors
& 25 whether the case is a part-heard case (ie, trial has already begun anld has been
avjuurned to this day), whether there is a court order for priority to be given to the

case (usually where the original trial date has already been rescheduled), whether the

defendant is remanded in custody, seniority of the counsel appearing on his behalf, etc.
If the original Magistrate is not available to hear a case, another Magistrate in the same
court building may offer assistance to deal with the case. This is commonly known
as “OA” and the original Magistrate orders that the case be heard before a different
Magistrate on the same day, Alternatively, an order may be made for the case to be
re-fixed to another date.

Unless otherwise stated, for the purposes of this chapter, the Magistrate, Deputy
Magistrate, Special Magistrate, Deputy Special Magistrate, District Judge and Deputy
District Judge who conduct the trial are collectively referred to as “Trial Judge”.

For the usual process of proceedings in a criminal trial before a Magistrate, see
Diagram 6.

See also MO s.18 at paras.2.103-2.104 and MO s5.18E and 19A at paras.5.091-5.092.
Appendix 6.

Sce also paras.5.062, 5.064-5.068.

Usually referred to as court clerk.

Appendix 33.
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Diagram 6 Trial in the Magistrates’ Courts ere interpretation service is required for the defendant during the trial, the interpreter 6,022

«o( first be sworn in before he provides any interpretation service to the defendant.

l Trial hearing in Magistrates' Court before Magistrate

1
P: Plea Taken ) P: Charge Withdrawn
¥ _ ¥ ¥
B Gulty D: Not Guilty Special Plea
Agreed Facts

Newton Inguiry? ,L

. =

P: Prosecution's Case

wording of the oath depends on the role of the person, ie, interpreter,!” witness,’® 6.023
119 or usher on retirement of jury®® and the religion of the person. See Qaths and
.clarations Ordinance (Cap.11).

he importance of the oath taken by an interpreter or a witness is reflected by the fact 6.024
one may be charged with perjury if one wilfully makes a statement under oath
Lnowing it to be false or does not believe it to be true.”!

o ensure the faimess of the trial, the interpreter provided to the defendant during 6.025
¥ trial by the Judiciary cannot be the same interpreter as used by him during the
vestigation process, if any, as the interpreter may be professionally embarrassed,

1 Joinder/Severance?
1

Prosecution’s Opening?

i Stay of Proceedings? Live Prosecution Evidence mely, he may become a witness in the case.
E Admissibility of Alleged Other Prosecution Evidence?
| Admission?

Prosecution closes case

(c) Taking of plea from the defendant

I
On the day of the trial before the Trial Judge, the information (ie, charge) is again put to  6.026
' defendan: ¢nd he is asked whether he pleads guilty or not guilty.

n the v agistrates’ Courts, where a defendant is tried summarily, plea is taken in 6.027
»ouncdance with MO PLITs.19(1).22

0]

'%zrcthe case is transferred to the District Court and defendant is tried upon indictment, 6.028

D: Defence's Case

Defence's Opening?
D as witness?

Sl D oVidengap —_—— o Criminal Procedure Ordinance (Cap.221)
Defence closes case : D is convictel
_— Ct:Dis P I
4 Mitigation Acquitted P art I
i 49. Arraignment of the accused®"®2"%

(1) The accused person shall be placed at the bar unfettered and not in prison

:' clothes, unless the court sees cause to direct otherwise.

Y --------------- (2) The indictment shall then be read over to him by the Registrar, and explained,

if necessary, by the Registrar or the interpreter of the court; and he shall
be required to plead instantly thereto, unless he objects to the want of due
service of the indictment and notice of trial, and the court finds that he has
not been duly served therewith.

! Self-Review in
i Magistrates’ Court

Instance

6.020 On the day of the trial before the Trial Judge, the first step is for the case to be called

by the court clerk, so as to notify parties, including staff at Digital Audio Recording
Transcription Services (DARTS), that a particular case is to begin.

1 Affirmation of an interpreter: “I (name in full), solemnly, sincerely and truly declare and affirm that [ am well acquainted with
the(...) dialect(s) of the Chinese language and the (...) language and that [ will well and truly interpret and make explanations
 tothe Court of all such matters and things as shall be required of me to the best of my skill, ability and understanding.”
Oath of Christian witness: “I, (name in full), swear by Almighty God that the evidence T shall give shall be the truth, the
~ whole truth, and nothing but the truth.” '
Oath of a Catholic jurar: “, (name in full}, swear by Almighty God that I will give a true verdict in this case according
1o the evidence.”
Affirmation of an usher on retirement of jury: “I, (name in full), solemnly, sincerely and truly declare and affirm that I
shall keep all members of this jury together, I will not allow any person to speak to them nor will I speak to them myself
about the trial without the leave of the CourL”
Crimes Ordinance 5,31 at para.2.014.
See para 5,087,
See para 2,146,

(b) Swearing in of interpreter (if applicable)

6.021 Hong Kong Bill of Rights art.11(2) ensures that a defendant has free assistance of an
interpreter if he cannot understand or speak the language used in court (namely, En

and/or Punti). This also ensures that the defendant understands the nature and cause
the charge against him.




6.029 Ifacharge sheet contains more than one charge, each charge must be put to the defendant

6.030

6.031
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(3) Where the accused person is a corporation, a plea in writing may be entered
by its representative, and if either the corporation does not appear by a
representative or, though it does so appear, fails to enter as aforesaid any
plea, the court shall order a plea of not guilty to be entered and the trial shal]
proceed as though the corporation had duly entered a plea of not guilty,
(Added 11 of 1962 5.2)

(4) Inthis section and in section 87 of the Magistrates Ordinance (Cap.227), the
expression representative (143%) in relation to a corporation means a person
duly appointed by the corporation to represent it for the purpose of doing
any act or thing which the representative of a corporation is by this section
or by section 87 of the Magistrates Ordinance (Cap.227) authorized to do,
but a person so appointed shall not, by virtue only of being so appointed, be
qualified to act on behalf of the corporation before any court for any other
purpose. A representative for the purposes of this section and section 87 of
the Magistrates Ordinance (Cap.227) need not be appointed under the seal
of the corporation, and a statement in writing purporting to be signed by a
managing director of the corporation, or by any person (by whatever name
called) having, or being one of the persons having, the management of the
affairs of the corporation, to the effect that the person named in the statement
has been appointed as the representative of the corporation for the purposes
of this section or of section 87 of the Magistrates Ordinance (Cap.227) shall
be admissible without further proof as prima facie evidence that that person
has been so appointed. (ddded 11 of 1962 5.2)

separately and the defendant must be asked to plead to each charge as it is read to him 2
If there are charges for alternative offences, unless the defendant pleads guilty to v
main charge, the alternative charge should also be put to the defendant and he should
be asked to plead to the alternative as well.

The pleas open to a defendant are as follows:

(1) Plea of not guilty;
(2) Plea of guilty;
(3) Plea to the jurisdiction of the court;
(4) Plea that the defendant has been pardoned;
(5) Plea of autrefois acquit; or
(6) Plea of qutrefois convict®
Under CPO 5.49, the defendant must be present in person during the arraignment in the

District Court, even if he resided abroad and the arraignment is only for the purpose of
his formal acquittal

% Ry Boyle [1954] 2 OB 292 (CA).

#  See also para.5.090 (see also footnotes).

HKSAR v Walsh Kent Andrew [2018] 1 HKLRD 558 (CF1}and [2018] 2 HKC 437 (CF1). The defendant’s application for
certificate to appeal to the CFA was dismissed by Zervos J, see ZIKSAR v Walsh Kent Andrew [2018] HKCFI 921

26
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it is incumbent upon the legal representatives to advise and explain the merits (legal 6.032

and factual) of the defendant’s case to him before the defendant decides on his plea.?’

[fthe defendant pleads not guilty to any of the charges, the case proceeds to trial before
{he Trial Judge.

50. Effect of plea of not guilty@21®

The accused person, on being arraigned, by pleading generally the plea of not
guilty, shall, by such plea, without further form, be deemed to have put himself
upon the country for trial,

gee also Chapter 7: Section 2(b): Pleading guilty to a lesser offence, which is also
applicab]e to trials upon indictment in the District Court.

If the defendant pleads guilty, the Brief Facts or Summary of Facts, which form the
factual basis of his guilty plea, are read to the defendant. If the defendant admits to the
Brief Facts or Suranary of Facts, the Trial Judge may convict the defendant and may
hear submission: ¢n mitigation made on his behalf.**

If the defendant pleads guilty but does not admit to the Brief Facts or Summary of
Facts, @ Newfon Inquiry may be necessary.”

(d) Possible reversal of plea by a defendant

“A guilty plea made under duress, inducement or misrepresentation is a nullity.”

In exceptional cases, a defendant who had previously pleaded guilty may wish to apply
to change his plea to that of not guilty and to proceed to trial.

The Court “has a discretion to allow a defendant to change a plea of guilty to one of not
guilty at any time prior to thg passing of sentence. This is the case even where the guilty
plea is unequivocal. The discretion must be exercised judicially.”"

“Where a defendant applies to change his plea from guilty to not guilty, it is incumbent
on [the Court] to make sufficient inquiries to ascertain the basis of the defendant’s wish
to reverse his plea and to decide if that basis is sound in fact and in law.”

Before a defendant applies io change his plea in court from guilty to not guilty, legal
representatives must consider and advise the defendant on the defendant’s change of
plea. Such change of instructions may cause embarrassment to the legal representatives
and the legal representatives may be under a duty to withdraw representation.

See also para.10.55 and Amnex 12, Bar Code: Confession of Guilt and para.10.05,
Professional Guide.”

See also Bar Code, para.]10.56 at para.5.011.

See Chapter 8: Mitigation and Sentencing.

See Chapter 8: Section 2(c): Newton inquiry,

HKSAR v Shum Wan Foon (2014) 17 HKCFAR 303, 308.
! Did,, 309,

B lbid,
* See para.6.005.
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Solicitors’ Guide to Professional Conduct
Chapter 10
Litigation Solicitors*

10.05 DUTY TO WITHDRAW

If during litigation a client desires or intends to take a course of action which
will involve a breach of the duties owed to the court and the opponent, hjg
solicitor must refuse to take or support that course of action. The solicitoy
must do all he can reasonably to prevent it. If that course cannot be prevented
then the solicitor should cease to act or seek leave to do so, subject howeyer
to the rules concerning ceasing to act.

6.043 Tor an illustration of the circumstances under which a defendant was permited

6.044

6.045

6.046

to withdraw a plea of guilty, see HKSAR v Zilinskas,” where Zervos I allowed the

defendant (a Lithuanian national) to reverse his previous guilty plea to trafficking

in Qangerous drugs afier accepting that despite he was legally represented with fhe
assistance of an interpreter, he was confused about the elements of the offence and
misunderstood the legal procedures on tendering his guilty plea.

3. DETERMINATION OF PRELIMINARY ISSUES BEFORE TRIAL JUDGE

(a) Introduction

In criminal proceedings (assuming there is no issue being taken that the defendant i+
unfit to plead),’ there are some preliminary issues which may be heard by the Tiiai
Judge, after plea is taken and before the Prosecution opens its case. Preliminary s:ues
may include, infer alia: »

(1) Application for severance of trial;
(2) Application by Defence for stay of proceedings;
(3) Admissibility of alleged confessions/admissions of the defendant; and

(4) Application by Secretary for Justice (SI) for transfer of proceedings.

(b) Severance of trial

Under Indictment Rules (Cap.221C, Sub.Leg.) r.7 and subject to CPO 5.18,%7 charges for
any offences may be joined in the same indictment if those charges are founded on the
same facts, or form or are a part of a series of offences of the same or a similar character.

ane charges are properly joined or where two or more persons are properly charged
in the same indictment, the court has the discretion to order severance of the charges

Professional Guide (n 9 above).

¥ [2016] 3 HKLRD 505 (CFL).

% See Chapter 5: Section 3(e)(ii): Fitness to be tried.
See para.4.146 for Indictment Rules .7 and CPO s.18.

a7
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order separaté trials for the defendants. This discretion of the court is provided

or to
under CPO 5.23(3).

Criminal Procedure Ordinance (Cap.221)
Part IT

23. Orders for amendment of indictment, separate trial and postponement of
l(ZGiUfM'ZO 18)

tria

(3) Where, before trial or at any stage of a trial, the court is of opinion that a
person accused may be prejudiced or embarrassed in his defence by reason
of being charged with more than one offence in the same indictment, or that
for any other reason it is desirable to direct that the person should be tried
separately for any one or more offences charged in an indictment, the court
may order a separate trial of any count or counts of such indictment.

(4) Where, bafore trial or at any stage of a trial, the court is of opinion that the
postponisment of the trial of a person accused is expedient as a consequence
of (he exercise of any power of the court under this Ordinance to amend an
indictment or to order a separate trial of a count, the court shall make such
ovder as to the postponement of the trial as appears necessary.

\5) Where an order of the court is made under this section for a separate trial or
for the postponement of a trial-

(a) if such an order is made during a trial the court may order that the jury
are to be discharged from giving a verdict on the count or counts the
trial of which is postponed or on the indictment, as the case may be; and

(b) the procedure on the separate trial of a count shall be the same in all
respects as ifthe count had been found in a separate indictment, and the
procedure on the postponed trial shall be the same in all respects (if the
jury has be€n discharged) as if the trial had not commenced; and

(¢) the court may make such order as to admitting the accused person to
bail and as to the enlargement of recognizances and otherwise as the
court thinks fit.

(6) Any power of the court under this section shall be in addition to and not in
derogation of any other power of the court for the same or similar purposes.

(17 of 1919 5.6 incorporated)
[ef 1915 ¢.90 5.5 UK]

For similar provisions of a Magistrate to order separate trials, see MO s.10(2).%

6.047

In particular, the House of Lords in Ludlow v Metropolitan Police Commissioner” 6.048

directed that:

The judge has no duty to direct separate trials under section [23(3)] unless in his
opinion there is some special feature of the case which would make a joint trial of

——

: See para.4.088,
[1971] AC 29, 41F,
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the several counts prejudicial or embarrassing to the accused and separate trig]

required in the interests of justice. In some cases the offences charged may bes o
numerous and complicated..., or too difficult to disentangle..., so that a joint Ut;m
of all the counts is likely to cause confusion and the defence may be embarrassed y
prejudiced. In other cases objection may be taken to the inclusion of a count 0 t[—(])r
ground that it is of a scandalous nature and likely to arouse in the minds of v

. - 1 j
hostile feelings against the accused. helil

include where, inter alia: = e
(1) Multiple defendants are jointly charged in a single charge;*
(2) Multiple defendants are charged in separate counts, with each involving 4

different defendant;*'

(3) Separate trials for conspiracy counts and substantive counts;* and

(4) Indictment has too many counts.*

“Severance of an indictment is a matter of discretion for the presiding judge in

applying the above principles to the facts and circumstances of the particular cg
before him.”** 3

In practice, such an application for severance is usuall :
) y made by the Defence and
be opposed by the Prosecution. i

Where the Trial Judge makes an order for severance, the separate trials are then

heard in accordance with the order of the Trial Judge, on separate dates as fixed ja
the order. i

f‘[I]-t is a matter for the discretion of the judge at the trial whether two peapie jointly
11'-1d10te.d should be tried together or separately. But the judge must exercise his
dlscr.etlon Judicially. If he has done so this [Appellate] Court wil' niot interfere. but
that is subject to this qualification. If it appeared to this [Appellaie] Court ﬂ;at a

miscarriage of justice had resulted from the prisoners being tried together it would
quash the conviction.”™*

(c) Stay of proceedings

As discussed in (?haptt_ar 4: Section 2(b) above, article 63, Basic Law® enshrines the
Secretary for Justice’s independence to control ¢riminal proceedings as he thinks best.

' Rv Moghal (1977) 65 Cr App R 56 (CA).

1 Ry Assim [1966] 2 QB 24 (CA),

PD 9.1: Conspiracy; Hui Shu Tam v R [1965] HKLR 341 (CA).

HESAR v Hui Rafael hunior (HCCC 98/2013, [2015] HKEC 21), [9] quoti i i isgi
e ), [9] quoting Ludlow v Metropolitan Police Commissioner
' HKSAR v Hui Rafael Junior; Ibid., [10].

R v Gibbins (1918) 13 Cr App R 134, 136 (CA), applied in R v Lee Shek Ching [1986] HKLR 304

% See para.2,193. .

F =

1 the other hand, the court also has the inherent power to stay criminal proceedings

prought by the SJ in exceptional cases.

HKSAR v Lee Ming Tee
(2001) 4 HKCFAR 133, 148

The decision whether or not to bring a prosecution falls entirely within the province of
the Secretary for Justice: Basic Law art.63. In general, if a prosecution is brought, the
court’s duty is to try the case. As Lord Morris (quoting with approval the ruling of the
Trial Judge in that case) stated in Connelly v DPP [1964] AC 1254 at p.1304:

... generally speaking a prosecutor has as much right as a defendant to demand a
verdict of a jury on an outstanding indictment, and where either demands a verdict
a judge has no jurisdiction to stand in the way of it.

The irial of course nroceeds in the vast majority of cases. However, the court also
unquestionably h2s juisdiction to stay criminal proceedings brought by the Secretary
in the exceptional cases where such a course is justified. That jurisdiction rests on the
court’s inhereat' power to prevent abuse of its own process: Commelly v DPP [1964]

AC 1254 at pp.1354, 1361.

circanstances.®?

¢ Ng Chun To Raymond* by Stock VP as follows:

“The circumstances in which, in the exercise of a court’s discretion, a stay of
proceedings will be justified are exceptional. Those circumstances are explained by
Ribeiro PJ in HKSAR v Lee Ming Tee & Anor But in exercise of its inherent power
to prevent an abuse of ity own process, the court has jurisdiction to stay criminal
proceedings in two circumstances:

(1) where, notwithstanding the remedial measures which are available to
a court to ensure a fair trial, the circumstances are such that ‘a fair trial
for the accused is found to be impossible and continuing the prosecution
would amount to an abuse of process.” (emphasis added) That is because
‘the continuation of processes which will culminate in an unfair trial can
be seen as a ‘misuse of the court process’ which will constitute an abuse
of process because the public interest in holding a trial does not warrant
the holding of an unfair trial.” The burden is on the accused to show on a
balance of probabilities that no fair trial can be held. The basis upon which
such applications tend to be mounted include delay, unfair methods of
investigation, and pre-trial publicity; and

(2) inrare cases where, even though a fair trial is available, the court is prepared
to grant a permanent stay because there has been an abuse of power of
a kind that renders the trial of the accused an affront to the court’s sense
of justice and propriety. An example is the refusal of a court to exercise

T Ibid,, 150.
*[2013] 5 HKC 390, 413, [84] (CA).
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The stoyiug of criminal proceedings would only be justified in highly exceptional 6.055

™ e circumstances upon which such discretion is exercised is summarised in HKSAR v 6.056
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Jjurisdiction over an accused who has been unlawfully abducted from
another jurisdiction.”

“The grant or refusal of a stay is a fact-sensitive question of discretion and the burden
is on the applicant for a stay to show, on a balance of probabilities, that the trial ig 5,
prejudiced by the matter of which he complains that it is beyond the power of the judge
to preside over and hold a fair trial.”®

See paras.5.313-5.315 and Practice Direction 9.7: Applications to Stay Criming|

Proceedings for requirement of the Defence to give proper notice prior to making sych
an application.

Where notice has been served, no less than 14 days before trial, Defence should Serve
its skeleton argument and list of authorities to all relevant parties.”

No less than seven days before trial, the Prosecution should serve its skeleton argumen;
and authorities to all relevant parties.’'

(d) Admissibility of alleged admission and/or confession
(voir dire/alternative procedure)

(i) Generally

Admissions or confessions made by a defendant outside Court against his own interest,

if relevant to proving the defendant’s guilt, may be admissible at trial as an exception
to the hearsay rule.

However, where the admissibility of any piece of evidence (which the Prosecution
seeks to rely on to prove the defendant’s guilt) depends on the existence of certain fasi,
the Trial Judge must first determine the existence of those facts in order to rule ¢a the
admissibility of the evidence.*

In the context of admissions or confessions allegedly made by a deferidani, where the
Prosecution seeks to rely on an alleged admission or confession to provea the defendant’s
guilt at trial, the facts that the Prosecution must first prove beyond reasonable doubt are
that the confession or admission was made voluntarily by the defendant: that is to say
not made as a product of threats, violence, inducements, oppression or deception by
persons-in-authority during the investigation process.

Person in authority is to be given its usual meaning and would include law enforcement
agencies. Other examples of person in authority include, infer alia:

(1) Employers;

(2) Prison officers;

* HKSAR v Hon Ming Kong (2014) 17 HKCFAR 727, 733.

PD 9.7: Applications to Stay Criminal Proceedings, para.3.

U Ibid., para.s.

R v Bonython (1984) 38 SASR 45 (Supreme Court of South Australia),
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(3) Teachers and principals;* and

(4) Person who arrested the accused (in addition to investigating officers, say
under CPO 5.101).

«The question as to who should be gonsidered as a person ir.: authority depended on
the extent to which the accused believed the person could influence or coptrol t-he
roceedings against him or her. The question is therefore approached ﬁ‘lom the wewpomt
pf the accused ‘...The important factor to note in all of these cases is that there_ls‘no
gata]ogue of persons, beyond a peace oﬁiger or prisgn guard, who are automa‘ucsﬂ]y
considered a person in authority solely by vutge of theq stgtus. Aparent, doctor, teacher
or employer all may be found to be a person in allnhonty if the c1rcumstancles warrant,
put their status, or the mere fact that they may wield some persongl ai.}thorlty over the
accused, is not sufficient to establish them as persons in authority for the purposes
of the confessions mie. As the intervener the Altomey General Capada observled‘, the
person in authority vaquirement has evolved in a manner t_hat avoids a fo.rmahspc or
Iégalistic approach to the interactions betweenlor\dmary C]tlz‘.al.ls' Instead, it requires a
case-by-case consideration of the accused’s behf:t as to the ablh‘(‘y of the receiver of the
statement o Ifluence the prosecution or investigation of the crm.ie. That is to s_ay, the
trial ju0ye must determine whether the accused reasonab-ly belleve.d. the receiver of
{he - atement was acting on behalf of the police or prosecuting authorities. This view of

PR

s 2 3 - 99954
i\.2 person in authority requirement remains unchanged.
; ; i ; v s
The accused must also perceive the person in question as a person in authority.

A preliminary hearing referred to as voir dire’ may be held before the Trial Judge
(before the Prosecution opens its case on the general issue) where:

(1) Voluntariness of an alleged admission or confession is disputed by the maker,
ie, the defendant;

(2) The defendant denies having made the alleged oral admission or confession,
but other circumstances may render it involuntary, if it was indeed made; or

(3) The prosecution evidence raises issue of voluntariness.

Secretary for Justice v Lam Tat Ming
(2000) 3 HKCFAR 168

[1]  In the criminal courts of Hong Kong, the prosecution in many cases relies as
part of its case on confessions by the accused. Where the accused challenges
the confession, the court usually holds a voir dire (ie, a trial within a trial)
to determine whether the prosecution has established that the confessi9n was
voluntary. Where the court is not so satisfied, the confession is inadmissible.

¥Ry M(MR) [1998] 3 SCR 393 (Supreme Court of Canada). . . N .

* R v Hodgson [1998] 2 SCR 449 (Supreme Court of Canada) [32], [36], as applied by Zervos I in Securities and Futures
Commission v Charn Shui Sheung vy [2015] 3 HKC 302 (CFI).

55 - -

* Secretary for Justice v Lam Tat Ming (2000) 3 HKCFAR 168, 177. o )

% Voir dire (ZEH %) is a preliminary inquiry and may be used to determine, inter alia, the admissibility of evidence such
4s an alleged admission/confession of the defendant.
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Where the court is so satisfied, the confession is admissible but the court retaing
a discretion to exclude it. This has been called the residual discretion since it
relates to evidence which is admissible.

[2] This appeal concerns the proper approach to the exercise of this residual
discretion in relation to a voluntary confession. Where a law enforcement
agency through an undercover operation obtained from a suspect a confession
which is held to be voluntary, how should the court approach the exercise of
this residual discretion? The same considerations would apply to confessions
and admissions and I shall simply refer to confessions. The Court is solely
concerned with the proper approach under the common law in Hong Kong,
Both parties to the appeal have not relied on or drawn attention to any provision
in the Basic Law or the Hong Kong Bill of Rights Ordinance (Cap.383).

[58] ... inexercising the residual discretion to exclude a voluntary confession, the
Judge has to consider whether it would be unfair to the accused to use the
confession against him at trial and unfairness is to be judged against what is
required to secure a fair trial for him. The protection of his right of silence is g
principle of a fair trial. In the context of an undercover operation, whether his
right of silence has been jeopardised is relevant.

In terms of terminology, the issue of admissibility of the alleged confession and/
or admission of the defendant is referred to as the “Special Issue”. The issue of the
defendant’s guilt at the trial proper is referred to as the “General Issue”.

Even where the defendant denies that he made the alleged oral admission, the Trial
Judge should conduct a voir dire to determine its voluntariness, ie, Special Issue,
notwithstanding that the defendant denied that he made it.5

The Privy Council in Thakoen Gwitsa Thaporn Thongjai v R® made it clear that whsn
a defendant denied that he not only made an oral admission to the law enfhioament
agency but also alleged conduct by the law enforcement agencies before or at the
time of the alleged admission which might render the admission iwv oluntary and
inadmissible if it had been made, the trial judge should conduct a veir cirz to determine

the voluntariness of the alleged admission notwithstanding that the defendant denied
that he made it.

*The first issue, which is for the judge to decide, is whether, on the assumption that the
alleged admission was made, it is inadmissible as being involuntary. The second issue,
which is for the jury to decide if the judge rules that the alleged admission is admissible
in evidence, is whether the admission was in fact made.”™®

“[T]here is no difference between situations where the defendant admits making the
admission (oral or in writing) but raises the issue that it was not voluntary, and where he
denies making the statement but claims that, if he did make it, he made it involuntarily.
In both situations, a voir dire should be held. Should the confessions be admitted by
the judge, they will go before the jury to decide on the weight, if any, to be accorded

1 Thakoen Gwitsa Thaporn Thongjai v R [1997] HKLRD 678 (PC).
% Ibid.
¥ Ibid., 684E.
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em. Although, in the case where an accused denied making the statement, the jury
2160

oth
:nust also decide whether he had made the statement.

\Where the Trial Judge finds that a confession or admission was voluntarily made but the
|aw enforcement agency acted in breach of rules or internal guidelines, ie, the Rules and
Directions, Trial Judge has a residual discretion to exclude the admission to preserve
{he faimess of the trial.”!

Thus, the Trial Judge “has a discretion to exclude evidence which, though technically
admissible, would probably have a prejudicial influence on the minds of the jury, which
would be out of proportion to its true evidential value”,” namely, where the prejudicial

offect of the admission outweighs its probative value.

Be that as it may, that residual discretion of the Trial Judge to exclude the admissible
evidence consisting of a voluntary confession should seldom be, and is seldom,
employed by Trial Judges.”

On the other hand, i7" the Trial Judge has any doubt whether the admission was made
yoluntarily, he roust exclude the admission and has no discretion to admit it.*

To summiirice. whether an alleged admission or confession (in whole or in part)
of the d=fendant is admissible as evidence to prove the defendant’s guilt at trial is
dep=dent on:

(1) Whether the alleged admission is relevant to any issue at trial;

(2) If so, whether the alleged admission was made voluntarily by the Defendant;
and

(3) If so, whether the Trial Judge exercises residual discretion to exclude the
admission.
g
(ii) Involuntariness of an alleged admission or confession

An admission or confession obtained as a result of any violence or threat of violence
by a person-in-authority, fear of prejudice, hope of advantage or by oppression® is
mvoluntary and inadmissible at trial.

Inducements may be by way of words or conduct by a person-in-authority, capable of
influencing the mind of the defendant so as to generate a fear of prejudice or hope of
advantage. If the Trial Judge finds that such inducement was present, he then has to
consider whether prosecution has proven that the inducement had not influenced the
defendant at the time he made the admission.® Otherwise, the confession is inadmissible.

" HKSAR v Pang Hiu San (2014) 17 HKCFAR 545, 557.

Secretary for Justice v Lam Tat Ming (2000) 3 HKCFAR 168; R v Sang [1980] AC 402 (HL).
Rv Sang, Ibid., 434.

Secretary for Justice v Lam Tat Ming (2000) 3 HKCFAR 168, 180.

Chau Ching Kay v HKSAR (2002) 5 HKCFAR 540, 552.

Director of Public Prosecution v Ping Lin [1976] AC 574 (HL).

Chau Ching Kay v HKSAR (2002) 5 HKCFAR 540, 553.
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Inducements generated by the defendant himself may render an admission Inadmissib|e
where the person-in-authority’s conduct, words or lack, therefore, is capable of being
reasonably understood to be either an acceptance of the offer or a promise of an
advantage made by the person-in-authority.®’

Oppression is conduct by a person-in-authority which tends to sap and does sap the yjj|
of the defendant so that he makes the statement.®

The manner in which an accused is questioned might amount to oppression provideg
that the questioning by its nature, duration or attendant circumstances excited hopeg
or fears or so affected the mind of the defendant that his will crumbled and he spoke
when otherwise he would have stayed silent. The issue is essentially a question of fag
in each case.®

Evidence, if accepted by the Trial Judge, that the effect of the threat, inducement,
oppression and/or deception may have been in the operation of the defendant’s ming
at the time he made the admission/confession would render the admission/confession
involuntary.

(iii) Procedure

Where the defendant’s instructions to his legal representatives are such that (1) any
alleged admission or confession made by him to the law enforcement agencies was
made involuntarily; (2) he did not make any such confession/admission; and/or (3)
there is evidence that the law enforcement agencies acted in breach of the Rules and
Directions and/or guidelines in their treatment and/or questioning of the defendant, the
defendant should be advised to challenge the admissibility of the alleged admission ex
confession before the Trial Judge.

To challenge admissibility of the alleged admission or confession, before the firt day
of trial, the Defence should first prepare Grounds of Objection based on the defendant’s
instructions.” It is the usual practice now for these Grounds of Obijsciicn to be in
writing. Copies of the Grounds of Objection should be provided to tha Trial Judge and
the Prosecution in the course of the voir dire.

Grounds of Objection should include the general particulars of the basis of the
Defence’s objection to the admissibility of the alleged confession or admission which
the Prosecution seeks to adduce. Depending on the circumstances and facts of the case,
Grounds of Objection may include the identity of those persons who had threatened,
promised, oppressed and/or deceived the defendant into providing an involuntary
confession or admission, the particulars of the acts performed by such persons and/or
particulars of the acts of the persons-in-authority” who acted in breach of the Rules and
Directions, if any.

5 Ibid., 555.

¥ Secretary for Justice v Lam Tat Ming (2000) 3 HKCFAR 168, 177.

% HKSAR v Leung Chiu Ming [2001] 1 HKLRD 272, 275 (CA), following R v Prager [1972] 1 WLR 260 (CA).
™ Appendix 36.

7 See paras.6.064-6,066,
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There is no formal requirement as to the format for the Grounds of Objection.” The
pefence should balance the need to provide sufficient particulars to the Trial Judge so
a5 to enable him to determine the issue at hand, and on the other hand not to disclose
excessive instructions which may stifle subsequent cross-examination by the Defence
of the relevant prosecution witness (PW).

On the first day of the trial (assuming there are no other preliminary issues which need
{0 be dealt with), after a defendant is arraigned and he pleads not guilty to the charges
against him, the parties may proceed to the voir dire.

Avoir dire is also known as a trial within a trial because the manner in which evidence
is heard and the procedures are similar to that of an actual trial. Like an actual criminal
irial, the stages in a criminal trial also apply to a voir dire. Be that as it may, voir dire
relates to the determination of Special Issue only.

To start, the Prosecution opens its case on Special Issue only and calls its PWs to give
evidence to prove the voluntariness of the confession or admission it seeks to rely on.”
After the Prosecuiion closes its case, the Defence may make submissions of No Case on
the issue of the admissibility of the confession or admission.” The Trial Judge rules on
whether thie Defence has a case to answer on the Special Issue, and if so, the Defence
proceeds with its case in relation to the Special Issue.” The Trial Judge then rules on
the £ dmissibility of the alleged confession or admission. It is upon the conclusion of
tae voir dire that the Prosecution then formally opens its case on General Issue, if any,
t;, determine the defendant’s guilt,

During the voir dire, the first PW to be called by the Prosecution should be the witness
who seeks to give evidence on alleged confession or admission and/or produce the
written admission and/or video record of interview of the defendant. The witness is
examined-in-chief by the Prosecution, and the witness testifies to the alleged admission,
which may be in the form of a verbal admission uttered by the defendant and heard by
the witness and/or contained in real exhibits such as a written statement and/or video
record of interview of the defendant.

If the alleged confession or admission is contained in a real exhibit, ie, written
statement or video tape, the exhibit is marked as a Provisional Prosecution exhibit, say
“PP1”.7 The original of the exhibit must be produced. For a written statement, there
must be evidence that the defendant adopted or assented to the document by signing
the document or by writing it himself. For a video record of interview, the Prosecution
would usually prepare a transcript of the entire video which is also produced and
marked as a provisional exhibit.”

Upon oral testimony or production of the alleged admission or confession, the witness
is asked to leave the courtroom temporarily. In the absence of the witness, the Defence
provides a copy of the Grounds of Objections to the Trial Judge and the Prosecution,

R

Appendix 36,

See Section 4(b): Procedure of calling a witness.

See Section 6: Determination of whether Defendant Flas Case to Answer.

See Section 7: Defence's Case.

See Section 5{a)(i): Real or documentary evidence.

See also Evidence Ordinance ss.27 and 29A for requirements in relation to translation and certification of transcripts,
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and the Defence reads the Grounds of Objection aloud for the court’s record. The
witness then returns to the witness box and continues to give evidence.

After the Prosecution completes its examination-in-chief of the said PW, the Defenge
is entitled to cross-examine the witness on the voluntariness (or lack thereof) of the
alleged confession or admission. The Defence should also put its case to the witnegg in
accordance with Browne v Dunn.™

In a voir dire to determine the admissibility of an alleged confession or admission, fje
evidence elicited is confined to the voluntariness of the alleged confession or admissigy
of the defendant only, ie, Special Issue only. Questioning should not extend to the
defendant’s guilt, ie, General Issue. Thus, the witnesses called by the Prosecution should
be confined to witnesses who handled the defendant during the investigation Procesy

and may give relevant evidence to prove the voluntariness of the alleged confession o
admission,

Likewise during the voir dire, should the defendant elect to give evidence, the
evidence is confined to the Special Issue only. In other words, during the voir dire, the
Prosecution may only cross-examine the defendant on the circumstances relating fo
the voluntariness of the alleged confession or admission of the defendant and cannot
cross-examine the defendant on the General Issue, namely, the allegations relating fo
his guilt and/or truth of the alleged admission or confession.”

At the conclusion of the voir dire, the Trial Judge gives his ruling on the admissibility
of the confession or admission the Prosecution seeks to rely on.

The Trial Judge “is not obliged to give reasons for making a ruling on the admissibility
of a confession statement. However, there may be occasions where good practee
requires a reasoned ruling, such as, where there is a question of law or there i< an
exercise of a discretion. See Wallace v R* and also Thakoen Gwitsa Thapory: Thongjai
v R* where it is considered “desirable to give brief reasons when ruling a confession
statement inadmissible since such reasons may assist in clarifying th¢ issues should
there be an appeal.”?

If a written statement and/or video record of interview is ruled admissible by the Trial
Judge, the Provisional Prosecution exhibit (say PP1) is then formally admitted as
evidence in the trial of the General Issue and marked as Prosecution exhibit (say P1) in
the court’s record.

Where a defendant’s statement is vague, ambiguous, contains irrelevant matters and/or
material where the prejudicial effect exceeds the probative value, a Trial Judge has the
discretion to permit the admission of the statement after it has been edited. For example,
a video record of interview of the defendant lasting three hours contains irrelevant
evidence from 2:00 hours to 2:20 hours. The Trial Judge has the residual discretion to
admit the video after the 2:00 hours to 2:20 hours portion has been edited out and only

™ See Section 4(b)(iv)D: Browne v Dunn.

™ Wong Kam Ming v R [1980] AC 247 (PC).

" [1997] | Cr App R 396.

4 [1997] HKLRD 678, [682] (PC).

8 Chau Ching Kay v HKSAR (2002) 5 HKCFAR 540, 552,
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onsidet the inculpatory portion from 0:00 hours to 1:59 hours and 2:21 hours to 3:00
o

hours when considering the General Issue.

[fan admission Or confession is ruled in, whether in part or in wh.ole, by the Trial Judge,
.« advisable that the legal representatives of a defendant advm? tl_le defendant as to
i Ismerjts of the case against him, taking into account the admission or confession,
gzuch advice has not already been considered. There rpay be circumsta.mc.es v_vhcre a
Jefendant elects to change his plea from not guilty to Igullty after an admission is ruled
in and before the Prosecution formally opens its case, in order to take advantage of the
usual sentencing discount for guilty pleas.®

It is worthy to note that, where a defendant’s statement is rluled inadmissible by the
Trial Judge at the conclusion of the voir dire, the Prosecutloq canngt at the trllal _of
the General Issue adduce evidence as to whgt the dgfen@m1t said du_lrmg the qur af;re
or cross-examine the defendant on the basis of h}s .ev1c?ence dunng. the voir dire.
However, where the datendant’s confession or admission is ruled admlss1bl?, aln'd the
defendant elects to give evidence in relation to the General Issye as to thej rehablhty. of
the confession, crogs-examination of the defendant on the basis of his evidence during
the voir direis 1 ermissible.®

(iv) Voir dire vs alternative procedure

The vrocedure of voir dire may be used in the Magistrates’ Courts before a single
M‘Lgistrate, in the District Court before a single District Judge or in the CFI before a
single Judge of the CFL, in the absence of the Jury.

In the Magistrates’ Courts and in the District Court, in order to de%ﬂ with cases
expeditiously and to prevent the calling of witnesses twice, an alternative procedure

may be adopted, which is referred to as “Alternative Procedure”.®

Where the Alternative Procgdure is elected, after the defendant pleads not guilty, the
Prosecution opens its case and calls all its evidence in relation to both the Special
Issue and General Issue. Before the Prosecution closes its case, the Defence may ma_ke
a submission of No Case on Special Issue. If there is a case to answer on Special
Issue, the Defence elects whether to give evidence on the Special Issue only. A Trial
Judge is required to give his ruling as to the admissibility of the confession before the
Prosecution closes its case.*

In other words, during the Alternative Procedure, the PWs need only tol gi.ve evidence
once. In any event, at the close of the Prosecution’s case, the DcFenlce 1s mformed ‘-by
the Trial Judge whether the admission or confession is ruled admissible, enabling him
to make an informed decision as to how to proceed with the Defence’s case on General
Issue.

See Chapter 8 for further details.
Wong Kam Ming v R [1979] HKLR 35(PC); HKSAR v Ma Yee Keung [2000] 4 HKC 713 (CA).
Rv Lam Yin Yung [1992] 2 HKCLR 53 {CA).

Rv Kwan Wai Hung [1973-1976] HKC 449 (CA).
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6.107 Diagram 7 Comparison of Voir Dire vs Alternative Procedure

Voir Dire

Alternative Procedure

(in the Magistrates® Courts, District in the Magistrates’ Courts or District
Court or CFI) Court only)
N
I PLEA TAKEN FROM DEFENDANT |

PRELIMINARY IssuE:

PW1 on SIonly
PW2 if any on S¥ only

Other Prosecution Evidence (if any on SI)

DWI on ST only

Other Defence Evidence (if any on SI)
v Defence closes its case on SI
L Judge’s Ruling on Special Issue

If in the Ifin the
Magistrates® Court Court of First
or District Court: Instance:

EMPANELLING OF
JURY
Putting Jury in
Charge of
Defendant
PROSECUTION’S PROSECUTION’S
CASE CASE
See Diagram 5A See Diagram 5B

A A A AT A A A
L\/\N\MNWW\N)

[ ProsEcuTIONsCasm:

SPECIAL ISSUE AND GENERAL Tssur, (GI)
Prosecution’s Opening
PW Evidence on ST and GI
PWI on ST and GI
PW1if any on 81 and Gf

Other Prosecution Evidence (if any on Sl ang
GI)
DEFENCE’S CASE (ON SI ONLY)
DW1I on SIonly

Other Defence Evidence (if any on SI)
Defence closes its case on SI
Prosecution closes its case on ST and GI

Submissions by Defence (if any)
Judge’s Ruling on Special Issue
Judge’s Ruling on D case to answer?

DEFENCE'S CASE (IF APPLICABLE ON GI)
Defence Witness Evidence (if any on GI)
DWI (if any on GI)

Other Defence Evidence (if any on GI) |
Defence closes its case on GI J

See Diagram 5A

6.108 The Defence may then make submission on No Case on the General Issue. The Trial
Judge rules on whether the Defence has a case to answer, and if so, the Defence proceeds
with its case on General Issue. The Defence cannot merely adopt the evidence given

during the determination of the Special Issue as his evidence in the General Issue.

(e) Transfer of proceedings from District Court

6.109
6.110

This section only applies to trials in the District Court before a single District Judge.

Chapter 5: Section 5: Transfer of Proceedings to the District Court, discusses the
procedure where proceedings are transferred from the Magistrates” Courts to the
District Court under MO s.88. It is noted that after a case is transferred {o the District

( PLEA TAKEN FROM DEFENDANT

PROSECUTION’S CASE 363

it the SJ may apply to have the case transferred back to the Magistrates’ Courts or
Cm}l e: CFLY albeit such applications are not often made. Such applications by the SJ
tolf;t be made belore the Prosecution opens its case under DCO s5.77A and 77B.

m

Under DCO 5.77A(4), the judge may allow or refuse the SJ’s application for transfer,
anr:i the order is not subject to appeal.

For the procedure following transter under DCO s.77A, see DCO Pt.V 5.77B.

gee relevant sections under Chapters 5 and 7 for Trial on Indictment in the CFI for
Pmcedure following order for transfer.

4, ProsEcUTION’S CASE

(a) Prosecution’s opening

In a criminal trisi, alter the defendant is arraigned and pleads not guilty to the charges
against him znd all the preliminary issues are dealt with, the Prosecution proceeds to
open its caisc

In the B1strict Court and CFIL, the Prosecution usually opens.its case b_y 11}akjrtg opening
suuneissions. The purpose of the opening submissions of th_e Prosecullgn is to inform the
'1ial Judge® and the defendant of the leading features of its case against the defendant
and to outline the evidence that the Prosecution is going to call.¥

To ensure a fair trial, it is vital that the court and the defendant are aware of th.e
allegations made by the Prosecution against the defendant and that the defendant_ is
aware of the case that he is to meet. The Prosecution should be bound by the.: bopndapes
set in its opening submissions and should not be permitted, without proper justification,
to shift its case during the t#al.*

Needless to say, opening submissions are submissions only and do not constitute
evidence that the Trial Judge or jury may rely on in reaching a verdict.

In the Magistrates’ Courts, Prosecution usually opens its case by calling the first PW,
without making opening submissions.

(b) Procedure of calling a witness

(i) Vulnerable witnesses

As stated in Chapter 5: Section 8(c): Vulnerable witness, special arrangements may be
made in relation to vulnerable witnesses who give evidence in criminal proceedings.

Parties should be aware that such measures, if allowed by the Trial Judge, are in _place
before the vulnerable witness begins to give evidence so as to protect that particular
Witness.

¥ Subject to the restrictions under MO 35.88, 91, 92 and Sch.2.
" And jury in a High Court trial.

" Arehbold Hong Kong 2018, para.4-123.

" Sce Hau Tung Ying v ITKSAR (2011 14 HKCFAR 453,
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(ii) Swearing in of witness
Other than the defendant, in general, all witnesses who may give evidence in 4
trial should not enter the courtroom, unless and until he is summone
enter. This rule applies to all PWs and Defence witnesses (DWs),

d by the coyy to

The Trial Judge retains the discretion to allow witnesses to remain ins;
and to listen to the testimony of other witnesses; however, this discreti
exercised in favour of expert witnesses.”!

de the Courtrogm
onis usually only

It is for the party calling the witnesses, such as the Prosecution, to decide the order
in which witnesses are called. In practice, the alleged victim of the alleged offence is
usually the first to be called, in order to provide the background and context to the trig]
especially where no opening speech is made, 1

If interpretation service is required for the particular witness
first be sworn in before the witness gives evidence, if the inter
done s0.*

, the interpreter must
preter has not already

After a witness is summoned into the courtroom to give evidence and goes into the
witness box, the witness stands as he is sworn in and is then seated to give his testimony,

Before swearing in, the identity document of the witness should be chec

ked by the court
clerk.

In common law, the testimony of a witness in a criminal trial is not admissible unlegs
the testimony is given under affirmation or oath that he is to speak the truth.

A witness may be charged for perjury if one wilfully makes a statement under oath
knowing it to be false or does not believe it to be true.”

As to the wording of the affirmation or oath to be taken by a witness, see para.6.0:3,

After a witness is sworn in to give evidence and until he completes his tesimony in
court, he must not discuss his evidence or the proceedings in any mainer with any
persons. During breaks and/or adjournments in the criminal proceedings, the Trial Judge
would give such warning to the witness who is in the course of giving his testimony,

This rule applies to all witnesses, including the defendant and expert witness, in the
course of giving evidence.

See also Bar Code, Witnesses para.10.25 and 10.26.%

Witnesses

10.26 Save with the consent of Counsel for the opposing side or of the Court, a
practising barrister may not communicate directly or indirectly with a witness,
whether or not the witness is his client, once that witness has begun to give
evidence until his evidence has been concluded.

*1 See Section 5(c).

See Section 2(b): Swearing in of interpreter (if applicable),
Crimes Ordinance 5.31 at para.2.014.

Cade of Conduct (n 1 above) and para.5.337.

~v
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(iii) Examination-in-chief of a witness (by the party calling him)

Generally . |
A‘ witniess is sworn in, he begins to testify and the counsel for the party who calls
3 aay the Prosecution, begins to examine the witness. This process is known as
hj]‘[l, 5ays

6.131

jnation-in—chief.

I proceedings, the general rule is that examination-in-chief .is done by the ©6.132
el for the party calling that witness orally asking open- ende.d quesnonsl, Whllch are

E . ding,” and allowing the witness to orally relay to the Trial Judge his evidence

nolt :;ag tlzyg’the jssues before the court. In other words, the counsel asks open-ended

rela

questions and the witness testifies by giving his answers orally.

In criminal

Under CPO 5.79, a record of the proceedings must be kept by the .Tud‘iciary. Atpresent, 6.133
- cordings of court proceedings are recorded by DARTS. This means that any

audlo‘ 3 d answers of a witness’s testimony must be given orally and any gestures,

s Eg:iin by “he witness to signify yes, must be described orally by the counsel

:Eiihciigx?med %*a{i y by the witness in order for the answer to be recorded by DARTS.

Itis generziiy accepted that leading questions may be used during examination-in-chief 6.134
under 112 Doilowing exceptions, infer alia:

. i "the witness;
(') Formal matters such as the name, address and occupation of th

(2) Matters which are not in dispute;

(3) To establish a negative, such as asking the alleged victim of an indecent assault
whether she consented to the acts of the defendant; and

(4) Witness who has been declared as a hostile witness.”

Subject to CPO s.65B, a PV% who has been sworn in in a criminal trial cannot }nerely 6.135
adopt his written statement which he gave to the law enforcement agency Elurmg the
investigation process (and disclosed to the Defence) as his evidence-in-chief.

B. Tendering witness statement in accordance with CPO 5.65B

In Hong Kong, the criminal courts adopt an adversarial system. Furth?rmo.re, unlescsl 6.136
otherwise stated, the burden rests on the Prosecution to prove a de.fendanlt s guilt beyon
reasonable doubt. As a result, witnesses are called to give live cv1denc_e in f:ourt so as to

fest the veracity of a witness and the accuracy and completeness of his evidence.

Be that as it may, under CPO s.65B, the Prosecution and Defenc_:e may agree to t§nd§r 6.137
a witness’s written statement as though the witness is giving his evidence-in-chief in
court.

.

i i ay be
¥ Leading questions are questions framed in such a way to suggest the answer to the witness. ]Z[elad]m%i'quest;::lsior: ’
allowed where the issues are not contentious and where the opposing party does not ebject to the leading q :

See para.2.072.
See Section 4(b)(iil)E: Hostile witness.
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Criminal Procedure Ordinance (Cap.221)
Part ITI

65B. Proof by written statement2/04201®)

()

2)

©)

(N

In any criminal proceedings, other than committal proceedings, a written
statement by any person shall, subject to the conditions contained in

subsection (2), be admissible as evidence to the like extent as oral evidence

to the like effect by that person.
A statement may be tendered in evidence under subsection (1) if-
(a) the statement purports to be signed by the person who made it;

(b) the statement contains a declaration by that person to the effect that it
is true to the best of his knowledge and belief:

(¢) before the hearing at which the statement is tendered in evidence, a
copy of the statement is served, by or on behalf of the parly proposing
to tender it, on each of the other parties to the proceedings; and

(d) none of the other parties or their solicitors, within 14 days from the
service of the copy of the statement, serves a notice on the party so
proposing objecting to the statement being tendered in evidence under
this section: ‘

Provided that paragraphs (c) and (d) shall not apply if the parties agree
before or during the hearing that the statement shall be so tendered.

I a statement tendered in evidence under subsection (- "
(8) is made by a person under the age of 21, it shall give his age;

(b) is made by a person who cannot read it, it shall be read to him beiare
he signs it and shall be accompanied by a declaration by the person
who so read the statement to the effect that it was so read:

(¢) subject to any directions of the court, is made in a langcage other than
an official language, it shall be accompanied by a trenslation in an
official language and, unless otherwise agreed by or on behalf of the
prosecutor and defendant (or, if more than one, all the defendants), the
translation shall be certified by the court translator; (Amended 20 of
1988 5.2; 51 ¢f 1995 5.13)

(d) refers to any other document as an exhibit, the copy served on
any other party to the proceedings under subsection (2)(c) shall be
accompanied by a copy of that document or by such information as
may be necessary in order to enable the party on whom it is served to
inspect that document or a copy thereof.

A document required by this section to be served on any person may be
served-

(a) by delivering it to him or to his solicitor: or

(b) in the case of a body corporate, by delivering it to the secretary or
clerk of the body at its registered or principal office or by sending it
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by registered post addressed to the secretary or clerk of that body at
that office.
(8) In this section, court (74:52) includes the District Court and a magistrate.
(Added 34 of 1972 5.11)

(Added 5 of 1971 5.6)
[ef 1967 ¢.80 5.9 UK]

[Note: sub-ss.(4) to (6) are omitted]

| practice, a statement tendered under CPO s.65B is read aloud in court, for the court’s  6.138

record, by the counsel tendering it.

65B. Proof by written statement

(5) So much of any statement as is admitted in evidence by virtue of this
section chall, unless the court otherwise directs, be read-aloud at the
heatinir and where the court so directs an account shall be given orally of

v ]

so-much of any stafement as is not read aloud.

Any dot:(mieiit or object referred to in the witness statement tendered u_ndcr QPO s.659]3 6.139
is ]:yro duced and marked as exhibit as if it had been produced by the witness in court.

65B. Proof by written statement®®>'®

(6) Any document or object referred to as an exhibit and identified in a wri?te.n
statement admitted in evidence under this section shall be treated as if it
had been produced as an exhibit and identified in court by the maker of the

statement.

Where a statement is tendergd under CPO s.65B, it has the sar_nel effect as the witness 6.140
giving the evidence in court and it does not conslitute any ?tdl’l‘ll-SS]Ol'_l by the other party

of the statements contained therein. The Trial Judge or jury is still undler a duty t_o
determine whether the evidence tendered under CPO 5.65B, in part or in whole, is
credible.” |

The Trial Judge, either on his own motion or on application by any party, may require 6.141
the witness whose statement has been admitted under CPO 5.65B to attend court to give

further evidence or be cross-examined by the opposing party.

65B. Proof by written statement®*/219

(4) Notwithstanding that a written statement made by any person may be
admissible as evidence by virtue of this section-

(a) the party by whom or on whose behalf a copy of the stat.ement was
served may call the person making the statement to give evidence; and

" Secalso Chapter 5: Section 6(a) — Real or documentary evidence.
" HKSAR v Liu Man Fai [2004] 2 HKLRD 346 (CFI).




6.142

6.143

6.144

6.145

6.146

6.147

6.148

6.149

368 TRIALS IN THE MAGISTRATES’ COURTS AND DISTRICT COURT

(b) the court may, of its own motion or on the application of any party to
the proceedings either before or during the hearing, require the person
making the statement to attend before the court and give evidence.

C. Memory refreshing documents

In criminal proceedings, a witness in the witness box is expected to recall from hig own
memory the events relevant to the issue at trial. On the other hand, the purpose of 3
witness giving evidence at trial is not to test his memory, but for the court to assess the
reliability of the evidence of the witness and the truth of the matter.

The effect of this general rule is that when a witness is giving evidence in court, he may,
with the leave of the Trial Judge, refresh his memory from any witness statements made
by him. In order for the Trial Judge to grant leave, sufficient foundation must be laid.

“A sufficient foundation for allowing a witness to refresh his memory in the witnegs
box is laid if the witness is shown the statement and is then asked, and states, that he
made the statement to a police officer on a specified date and that, when he made it, the
matters contained therein were fresh in his mind,”!'%

After the party calling the witness applies for leave for the witness to refresh his
memory from a specific contemporaneous document, if the Trial Judge grants leave, the
witness remains in the witness box and is shown that document and asked to refresh his
memory from it. After he is done refreshing his memory, the document is taken away
from him and his testimony continues.

Where a witness is permitted to refresh his memory from a contemporaneous document,
the document itself is not evidence, ™

In practice, applications for leave for the witness to refresh his memory from
contemporaneous documents are used sparingly. Among other considerations, i: day
affect the Trial Judge’s assessment of the reliability of that witness’s evidence as a
whole. Also, the witnesses would have been given their witness statements t=orehand
to refresh their memory.

D. Previous consistent statement of witness

Generally, when a witness is testifying in criminal proceedings, he is not permitted to
testify as to a previous oral or written statement made by him that is consistent with his
evidence in court, as evidence of the facts stated therein. This applies to examination-
in-chief, cross-examination and re-examination of a defendant.

In R v Coll,'* Holmes LJ summarised the applicable rule excluding previous consistent
statements (whether oral or written) as follows:

Authority is scanty upon this as well as upon many other branches of the law of
evidence, and goes little beyond furnishing us with a few principles, the application of
which must depend upon the circumstances of the individual case, It is, I think, clear
that the evidence of a witness cannot be corroborated by providing statements to the

"™ RvLai Chi Ping [1982] HKC 592, 595A (CA), followed in HKSAR v Ma Tik Lun Dicky [2015] 1 HKLRD 380 (CA).

" HKSAR v Hon Ming Kong [2014] 3 HKC 160, 215 (CA).
92 (1889) LR 24 Ir 522, 541.
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ne effect previously made by him; nor will the fact that his‘ testir.nony is impeached
4 -oss-examination render such evidence admissible. Even if the u"npeachmegt takes
$emform of showing a contradiction or inconsistency between' the ‘evidence gx;ezll} at
the trial and something said by the witness on a former oceasion, it -docs nof 0 0“1,3
that the way is open for proof of other sta.teme%lts m.ade by him fg} the‘ pulpolsi ot
sustaining his credit. There must be something either in the nature of the lnc%n51s ertl
statement, or in the use made of it by the cross-examiner, to enable such evidence to

be given.

The rationale of that rule on inadmissibly of previous conslisten‘ltojtatelnent of a w;glec?s

1d be found in Jones v South-Eastern and Ch.athan.f Railway'® where Swinfen Eady
cml‘ .d. “If a statement of that kind were admitted it would be easy to manufacture
;{iszlc’e by telling your various friends, and then calling them as witnesses to prove

what you had told them.”

Four exceptions to thi¢ general rule that a previous statement wl_xich is consistent \fvith
a witness’s testimoy. is inadmissible to confirm such testimony include the following:

(1) Recent somplaints in sexual case;
(2) ~Ctaiements of an identifying witness at the identification parade;
0 ~Statements which form part of the res gestae; and

(4) To rebut an allegation of recent invention.'®
See also Archbold Hong Kong 2018, paras.8-108-8-112.

E. Hostile witness .
During the examination-in-chief (and re-examination) ofa witqess by the party cglhng
him, it may become evident’{hat the witness is adverse or hostile, 11a1?r10},y:0§he witness
“has no wish to tell the truth on behalf of the party who has call_ed him”.'® The pa}rlt_y
calling this witness, say the Prosecution, may apply to the Trlal_ Judge to tu;n t }:s
witness hostile. The burden is on the party making such an application to prove that the

witness giving testimony is hostile.

On such an application, the Trial Judge must make an adju(.iicatiop on whe.ther th.e‘
witness is hostile.'® If the Trial Judge finds that the witness is hostile, the witness 15
then declared as hostile.

If an order is made, the party calling him, say the Prosecution, may cross-examine the
hostile witness.

01

04 g;lSi)RSz Isiﬁ».r;—l:’((ifcc 145/2003, [2005] HKEC 105) citing weli-established principles glf:ax;ﬂél frmr; ?;r;r:(r}r]ial.’
Defendant v Clements (1960) 104 CLR 476, 485, 495; Jones, Ibid., 778-779; Fox v General Medica (;1;};;! e
WLR 1017; R v Feekes [1988] Crim LR 244; R v Beattie (1989) 89 Cr App R 302, 306-307; R v P(GR) [1998] Cr
663; White v R [1999] | AC 210, 217G—H; HKSAR v Fun Tsz Yin Benny [2002] 2 HKC 406 (CF1).

" HKSAR v Tang Wai Leung (HCCC 50/2014, [2014] HKEC 1918).

" HKSAR v Chang Kin Man Tvan [2002] T HKC 518 (CA).
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