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themselves to lawyers in light of tactical objectives — which preferences
are, moreovet, likely to be attenuated when adjustments are made for
the different origins of the patticipants? There is certainly something
to be said for this startling proposition. Nearly three decades of
successive editions of the IBA Rules on the Taking of Evidence in
International Commercial Arbitration have led to the emergence of a
remarkable series of effective compromises with respect to important
issues of due process which had once seemed intractable. Similarly,
successive editions of rules of leading arbitral institutions have
incorporated refinements that reflect steady comvergence. And of course,
the UNCITRAL Model Law on International Commercial
Arbitration has been embraced by legislatures in countres of all
stages of development in all regions of the world—impressive
tesimony to the emergence of Jarmonious conceptions of the
international arbitral process.

Yet to conclude that we can cease to wortry about clashes of
culture would be premature and exaggerated. In relation to the theme
of this book, it would be perilous for the advocate to ignore the
potential for misunderstanding, and indeed occasionally mistrust, that
still lies under the surface of cosmopolitan good manners. To get-a
proper sense of the prevalence of such disaffection, one would Bave
to know what parties say internally, behind closed doors, reacing to a
disappointing ruling; and what arbitrators whisper to each ‘other in
deliberations as they reflect on the behavior of the pardes and their
counsel.

The effect of cultural differences on perceptions of the legitimacy
of the international arbitral process as 2 whole is, of course, a matter
of fundamental importance. In these pages, however, the focus is
narrower. In secking to master the art of advocacy, we need to
consider the value 1o advocates of sensitivity to the attitudes of both their
opponents and the arbitrators.

That skilled advocates need to be attuned to the culture of the
arbitrators they face is self-evident; it is an obvious and essential

element of the internationally active advocate’s credibility and
persuasiveness.
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But it is also of capital importance to unjdersmnd the opp}(l)nent;
Jest one malse false assessments of the latter’s degree gf attac 112_16:11
to given features of the proce.ss.‘Why_expend pr‘ec1.ous‘ politica

ital, fighting tooth and nail in written submissions for an
'Capjt rt’ant point which in all likelihood the opponent would reaﬁjhly
]s:)lr}fede anyway? Why waste ammgnition to secure fleetmgt
satisfaction with respect to a sccqﬂdaty issue to which the opphonen
furns out to be attached with passionate intensity? ‘Abc_we. all, why runf
the risk of creating needless resentment by operating in 1%n(lf?nce c])l
opposing counsel’s conception.s of fairness and ethics: ; ter tlz;ai
loyalty betwiebn opponents 1s ’Fhe first  step ‘towdz;; fr;uthat
respect—tae precondition for the kind of constructive u (Lgli hac
may leaco amicable settlement. It needs haifdly be safi ht1 a e
gocid edvocacy aims to contribute to the attainment of this cl tflnt s
concrete objectives, so much the better if it is achieved without
fohti end.

Jgh;:tg ttJC; t‘:)lzgin with the consequences of misrcading‘the c.uﬂlltuﬁl
predispositions of arbilrators. We ate here naturally d(?ahng w1d t 61
types of tension which are likely lt() be latent; \Wll:ten.ana1 ;rat
exchanges with the tribunal are unh}'gely to ’t?e conlfromation : ed
situations may emerge that raise the tribunal’s ire, as indeed happen;a

in one case when a traditionalist European arbitrator entered tl’t‘,
room on the firs day of witness hearings to sce that one party’s
American counsel had already invaded the? scene to display an
elaborate panoply of screens and demonstrative exElb1ts, ot when 2
sole arbitrator from the Middle Fast was handed a “draft ;udgn?entd
by another American lawyer. In the first gxample, the lawy‘eji had
innocently but ignorantly assumed that it was understood an

expected that his expert witnesses would be able to put on a forensic
show of the kind routinely seen in U.S. courtrooms. The Euxclopean
arbitrator, on the other hand, considered that it was for the tribunal
to direct the course of the testimony, and therefore presumptuous—
if not suggestive of an untoward degree of coﬂgsmn between
advocate and expert— for counsel to set the stage wlthou‘t as much
as a by-your-leave. In the second examPle, the lawyer had n‘mocenlv:ly
but ignorantly assumed that the sole arbitrator would be assisted by 2




18 ART OF ADVOCACY IN INTERNATIONAL ARBITRATION

formal statement of the relief requested as matters stood at the end
of the case, quite normal in his home courts, whereas the arbitrator,
perhaps a fortiori because he was sitting alone and because the
respondent had refused to participate in the proceedings and to
contribute to his fees, rejected the text with distaste, as an
unacceptable attempt to excise undue ex parfe influence.

Not all advocates will go so far as to procure and study the
available prior ruling of every arbitrator. But surely it is irresponsible
for an advocate who comes from a different legal environment not to
seek to determine the procedural do’s and don’ts that are likely to be
part of the tribunal’s expectations, if not requirements. (It is not
impermissible simply to ask the tribunall) This consideration
permeates the pages of this volume, in the many different ways
reflected in the titles of the contributions of various authors.

Before shifting our focus away from the arbitrators, we may well
ask whether in some environments arbitrators do not in fact perceive
and adhere to a higher standard in international cases than in
domestic ones. This may seem an odd and somewhat disturbing
supposition, because arbitral propriety should not be variable. Yet
one may well perceive in some countries that the community of
prominent lawyers is quite small, and characterized by a density ot
interrelations which in turn gives rise to a rather singular cultaie of
influence and tacit expectation. It seems humanly impossible\in such
an environment to constitute a collegium whose members are
unaffected by the identity of their fellows and of theSe who appear
before them, and all that goes with it: personality and status, past
encounters and future prospects, reputation and influence in the
community. In such a context an unadulterated objective assessment
of the merits of the case may seem unattainable. Understanding this
to be so, arbitrators in the local setting may make adjust their
behavior, consciously and subconsciously, to account or compensate
for myriad contextual factors. The result may be deemed fair, or at

least tolerable but the path less than straight-forward in the view of
outsiders, and therefore unacceptable to them. Yet when individuals
ventures forth to act in a transnational setting, unencumbered by the
density of local factors and thus free to concentrate on doing the
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and fairest job possible in the particular case, they may well
aPIESt far better account of themselves. To bring the point home
<o t?;f consider the more extreme but still analogous situation of
e ea};le arbitrators who live under oppressive political_ regimgs; it
;:g (;)afwholly unrealistic to expect ther:p to deal imp}z:xulallly mthl;
dispute between 2 national and a forelgr_ler although they wou
perform very well in a dispute between foreigners only. ‘

We turn now to issues that may troub.le relations bet\yegn
advocates. They are not limited to matters of arbitral pr(?ced;;re stric y
speaking, but also extend to more ge_neral behaviora pg;terg;.
Indeed, true cultural clashes are more likely to occur outside Ef
arbitral headings, and relate to such important matters of culture as
relations(anong members of the bar; or betweep lawyers, on the one
hand{and clients, witnesses, and judges or arbitrators on the other.
Mesabers of different bars may, for exm"nple, llla‘ve a clea_r
understanding of the rules pertaining to professional privilege; yet fahil
to understand that the accuracy of that understanding 18

ically limited.

geogstiir?il;ify,ym some places the conﬁdegtiality of 1awyer—to—lawye.r
communications is presumed; in others, it depends on an e.xphmt
notice of confidentiality. In some places, the' confidendality of
attorney-client communications may .be walv.ed; in otl“‘lers n_ot—flc;r
fear that the powgtful would otherwise routinely obtain waivers by
coercion. In some places, advocates can act on the assumption that
clients will understand that their lawyer may have a (?lu_ty to the court
to bring relevant information to its attention cven if itis gnfavorable;
in others, an advocate who expresses such ideas is likely to be
summarily fired. In some places, a lawyer who calls witnesses to the
stand without attempting to determine the tenor Of, thelr testimony
would be guilty of professional negligence; in others it 1s said that no
advocate may even meel with a witness beforehand. _

Incidentally, in France the members of the bar seem to be in
unison in believing that it is improper for an ad_z)omt to ghscuss 'the
case with a fémoin in advance of the hearing. Yet it seems impossible
to find such a rule in any code of deontology. It is likely that French
advocates, unused to the appearance of witnesses in any court case,
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and alarmed at the comprehensive and well-written witness
statements put forth by Anglo-American lawyers, have transformed
the proscription of suborning witnesses into an illusory blanket tule
against even making the effort to determine what a witness may
know. This example illustrates one of the paradoxes of international
arbitration; in a domain characterized by much sophistication about
many things—e.g. the law of treaties; rules pertaining to conflicts of
laws and conflicts of jurisdiction; and the mechanics of trans-border
finance and industry it is often possible to get away with all manner
of shaky approximations when making allegations about the way
things are done under one’s own national regime, because others in
the room are not able or inclined to verify them.

Those who would deny the persistence of cultural differences in
international arbitration must bear the burden of explaining why the
hearing of the same case, if it took place in Paris, would
notwithstanding the applicability of the same international rules likely
require but a fraction of the time one would expect to be devoted to
it if it conducted just across the Channel in London (on the
assumption that that the affair in each place is conducted under the
direction of French and English presidents, respectively.) This does
not, of course, denote different objectives: fairness, efficiency,and
reliable awards are equally prized by all good arbitrators. Andwie can
certainly observe that the international arbitral process hags\ gone a
long way toward evolving something of a culture of its oW when we
consider that although these hearings will be condected in quite
different ways, each of them will also look very ditferent, and more
like each other, than cases before the High Court or the Tribunal de
grande instance. Stll, it is obvious that there is a French conception of
ptiorities in the proper presentation of a case that is different from
the English one. The essence of this difference simply cannot be
distilled into a single sentence. Fven at the level of detail, it remains
elusive to anyone who would want to impart the lessons of
experience to a neophyte anxious to get his or her hands on a reliable
instruction manual. We are of course talking about culture.

Knowing that what is sought under all decent methodologies is
insight, does 1t help to refer to the French admiration for synthesis and
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the English desire to get to the bottom of things? T11at one approach
is that of the surgeon, interested only in what is decisive for tl:ua
particulat problem that has arisen, seeing no need to learn .?zwgqjh:fbm(g
about the anatomy and history of the patient indeed would view it as
noise and distraction? That the other believes that the ability to
determine what is truly relevant, if not decisive, tequires a C(?mplete
understanding of the facts? That the French broadly view Wltnesse_s
as unreliable and are rather certain that it is pointless to hear their
self-serving statements? That the Hnglish advocgte, without ha*?rlng
any particular llusions about human nature, believes thz_tt a skilled
professional can derive much evidence of value from witnesses _by
confronting them with facts and propositions that reveal self-serving
declarations to be significant indicators of untruth? Of course, the
premiise of this belief is that the skilled professional is given' all the
time'he needs to build the foundation for his cross-examination. To
aiis the French reply might be that their courts have never been
given the luxury of such limitless investigations, that the ]1:u:gants
want a quicker answer, that at any rate there are other litigants
awaiting their turn, and finally that the Ministry of Justice does n(?t
have a budget adequate to fill the courtrooms that would be needed if
one were to give advocates carle blanche—and why should we assume
anyway, that justice is served by a contest between the forensic
“development” of facts after the dispute has arisen rather t_han the
intelligent application of legal analysis to a written record as it stood,
frozen (as it were) in the hands of the parties at the moment they
began to fight? _

Of course, there is no way to answer these questions with any
degree of certainty or finality. We cannot even be sure that we leamn
all that much from expetience. No culture is a mechanical “system™;
the variables are infinite; experiments are not reproducible. Even if
they were monolithic, cultures evolve. International arbitration
involves innumerable constellations of different cultures, as reflected
in the assumptions of behavior of all participants. We go to work not
knowing exactly what to expect. This is part of the exhilaration of the
metier. Who is complainingy
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More specifically, what triggers which decision-making processes in
the mind of international arbitrators? What persuades an internationg]
tribunal and why? Thus we stepped into the ‘twilight zone’ of the
human dimension of arbitration.

We initiated a pilot study based tirstly on guakitative evaluatioy
research, a method designed to improve professional qualificationg in
vatious areas.’” We explain our approach below. We ate now seeking
to refine this method by applying research findings in modern
neuroscience and cognitive psychology concerning the decision.
making process generally. Our aim is to find out whether thege
findings can be applied to arbitration in practice and if so, how they
assist arbitrators and counsel engaged in the process. At the time of
writing, this is a work in progress,’ with a view to eliciting furthey
scholarship, as well as a series of practical workshops on hoy
psychological insight assists the international arbitration process on
both sides of the ‘bench’. Although this project presents undeniable
academic interest, we feél that it is important to emphasise its
practical perspective, and to stress that its primary purpose is to
provide a set of tools for the use of arbitration practitioners.

This chapter therefore looks at the art of persuasion. i,
international arbitration from the psychological angle, on the hatis of

Psychologists: Insights for Interviewing and Counseling Clients’ (2808) Obio State
Journal - on Dispute Resolution, Vol23:3, 437, available at betp:/ /ssen.com/
abstract=1127724; David | Arkush, ‘Sitnating Emotion: A Cilitical Realist View of
Emotion and Nonconscious Cognitive Processes for the Law’, available at
htip://ssrn.com/ abstract=1003562; C R Drahozal, ‘A Behavioral Analysis of
Private Judging’ (2004) 67 Law and Contensporary  Problems 105, available at
http:// transnati()nalkd.isputc—mmagement.com.

> House, E.R./Howe, K.R. (1999): Values in evaluation and social research, Sage
Communications Inc.: “We mant 19 sast the core fact-valie distinction [fact as objective,
value as subjective] anozher way. We want to contend that fact and value statements are nol
dichotorous; rather, the fwo biend logether. Evaluative siatements consist of fact and value claims
intertwined, melded together, and so do most caims in evalnation. Furthermore, we want o
contend that evaluators can draw objective value conslusions by collecting and analyzing evidence
and following the procedure of their professional discipline. (...) The coneept of 10 is a good
example: it bas both fact and valwe eloments 1o 317

* On which the authors welcome feedback and comments.
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CHOLOGICAL FACTORS IN THE ARBITRAL PROCESS

N . . . h

What are We Hoping to Achieve? Why does this
Matter?

¢ is the value of a better awareness of the psychologc':si
Whaat ﬁrlﬁy in the arbitral process? What can be a_f(:}llnev;:d 871 "
i be achieved without?r On
al self-awareness that cannot i .
psyf:hf 10511 C()nc might posit that self-awareness through DSy chological
*'DaSlICh e‘irs ;n jicelf valuable to make international arbitration alénore
mSl.ght neduorocess overall. These authots, however? would gol
eﬂ]li 9 We s;rgue that some of the very core features of mte,maum']l;i
ﬁl‘:' err.ian are such as to make psychological insight ebs-senltlal to tsse
A “qual i ity of the arbitral process.
s e of the quality and integrity ot e
f;lmcl};il)jllggiial insight also has the potential to provide arbitration
)

Ccerns
pi'

i ision-makin
bout and criticisms of the process, and of arbitral .dec151on 1’1; ,ff;
4 ddress them.” Psychological research findings on huma 6
- i rcsk' as an everyday occurrence, based on neuroscience,
decision-making

provide the following helpful elements.

factors

i i : e of
5 An area whete calls are incre:asmgly llaemsg mad;) %Ila tf:};neﬁff:a}s{x(i; o
itative evaluation: see, by way of example, usan T ek, B
?uahmug(fnzlvﬂii?t?iors’ (205(()6) 1LSA Journal of infernational f:’? Caf}?{zfli;i‘:ﬁe Luz»i_
ar\;zlj{:le at  http://ssen.com/ abstract=885381; . Franck, Thc1 fc;ia Q l’gh =
Iny tional Arbitrators: A Comparative Analysis and. Pr()posaﬁ e
ternat :((2060) New York Law School Journal of International and Caffzpm:z{,{ aem,
Vol ;5‘1 Izly()‘l available at http://sstn.com/abstract=821104; f;ﬂa}gn:]ju . ed:bﬁ,;
‘Tht; Ethics ,of Internadonal Arbitratots’ in F W Nex:;mzn a.nﬁs 1)11bh51]ing kz’oog;
Leading A rbitrators’ Gadde to International A rbzz‘m{zm, 2 , ed., Ju o ffm-f,m@
R rf “The Vocation of International Arbitrators’ (2005) Ameri }t—6914.70-
Iﬁ(;egr:mz‘;'ana/ Taw Review, Vol20, avai]ab]..e at http;k i ?Zisggﬁbszt;; lgaCh to,
Re, i Tnternational Arbitrators: Appt
%2%?}&?%&%%@ 1;)f Conduct’ (2004) Stanford Journal of Internalional Law,
VEID r 2 -
i =(22482.
: ailable at htip:/ /sstn.com/absttact . . -
e 4;0,127;;1113(1;99). q;om:m of Power. How Peaple Matke Decisions, Cambridge,
MIT Press.
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A. The Autopilot

The limbic system (the centre of emotion) in the human brajy
continuously classifies incoming information as ‘important’ op
‘unimportant’. The same information is then evaluated again as being
‘positive’ or ‘negative’, on the basis of past experienice ang
connection with pleasant or unpleasant emotions. The limbic system
thus stores and evaluates a large amount of information, s
associated with memories of emotion. It sifts through and co
this information unconsciously, using heuristics

trongly

mputes

(initial impressions,

educated guesses or intuitive judgments based on past experience), to
find its way through the complexity of impressions and information,
We will call this process the ‘autopilot’.

The autopilot works like an automatic system of information
management and control of attendant activities. Its primary use is to
‘unburden’ the brain. A good everyday example is the routine of
driving a car. Once the routine is mastered, the driver need not
concentrate constantly on  drdving technique, perception of
information and traffic rules. 'These are managed automatically so
that the driver’s mind is, so to speak, ‘free’ to do something else;
speaking to a passenger, say, or thinking about the day ahead.

The autopilot is particularly well-developed in . _trained
professionals, whereas beginners use the different strategy of
‘switching on’ conscious analytical thinking more freqicnily when
presented with information they need to process. 'Theltoexistence of
these two separate systems of reasoning in the humai brain is well-
recognised, and in the context of other research on decision-making
the ‘autopilot’ is referred to as “intuitive’ judgment and conscious
analytical thinking as ‘cognitive reflection’ or ‘the ability or
disposition to resist reporting the response that first comes to mind’.?

Let us take an example connected with the environment of alaw
firm: that of junior lawyers following a training seminar aimed at

" Chds Guthrie, Jeffrey ] Rachlinski and Andrew | Wistrich, ‘Blinking on the

Bench: How Judges Decide Cases’ (2007) 93 Cormell Law Review 101, 109, at
footnote 49,
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hing them client interviewing techniqus. The purpose is t'ltlc:)
E mmunication skills that will elicit from the. client the
g Cof information necessary to identify the applicable legal
filemmt'slﬂlza ‘unior lawyers learn that they cannot simply rely on t.he
. h ~a]ctc11'sati0n of the problem. As a further step, the']umor
- Chmuld also be taught that it is not sufficient to identify the
R (; In addition, vatious possible solutions s'hould be
lega} lfisu;;( erienced lawyers know that this further step 1s 2 crucial
ouﬂlﬂﬁh: thfust be practised early and honed on, so that (?hegts are
On:,ojlylcgiven a statement of their problem, but ways in which it may
no
1 S(Ij,levteiﬁs wOw assume that a junior lawyer who, improperly o?
insufficiently supervised, fails pr-opej‘cly to ags1m1£:1t§ le 1‘lalzt SZP v;)ﬂ
offeing solutions. After some time in practice, the t:ut o :rzonﬁng
intae to master the client interviewing tcfcfhmquc, u1 < pt Ay
short of outlining proper solutions. .l heT incomple eraiy
becomes the autopilot, without the juntor lawyer g
Shorl?;inﬁlis-ﬂle problem: the autopilot lets us down. It prov1desha
false sense of familiarity an(c}:h secltiu'itz,’ Tvgsr ﬂﬁi{zﬁ ;;mtzeoji nioerz
information presented to us (the clients” in ¢ )
in the above example; evidence, in the case of arbitra
i‘;’gﬁ; rji)t be classified in the same way as the Tz‘i;togﬂo;xzi(l);e;;
suggests were it analysed by conscious Ithgugl}t. ‘ Ujj;’l b —
important information ab initio, ot Flasmfyigg it as u iq};)halmpémd
underrating its complexity, the decision-making process 1s ha
start. -
fronlljt:lfh:tga this to the task of persuasion, cthe adx:o;late facjﬁgtit;
international arbitration tribunal will want to plfty to’ the lautog °
advance the best arguments of his or her case. For comp i:x §1ezo;fm
issues, the advocate will ensure that the tribunal collecuve‘y ((i)in ol
underrate or dismiss certain important elttements that _mayvstan o the
way of a neat, simple outcome. T}.le arbitrz:tor who 151 .a\.xfa;e En' nkjl;g
psychological processes will ‘switch on the ana yncaof s
process morte systematically, and. compare t%le outcome e
analytical thinking with his/her initial impressions (the autopilot).
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I11. Relevant Elements of International Arbitration

The arbitral process, with its specific components and features,
presents several clements which lend themselves to psychological
probing. The following areas are just a sample.

A, Choice of Decision-makers

One distinguishing feature of arbitration as a means of dispute
tesolution is that the parties can choose to have a say in the
composition of the tribunal. This feature comprises several built-in
‘ psychological elements.

First, in a privately paid-for process where party appointments

‘ are valued or seen as a ‘fundamental right® parties may feel
empowered with an element of control over, if not the entire
tribunal, at least their nominee. The fine line walked by the party-

‘ appointed arbitrator in terms of impartiality, integrity and loyalty has
long been the subject.of criticism and comment? In ensuring that
their appointing party’s case is properly understood by the tribunal

| (to use the oft-heard description of the role of the party-appointed
atbitrator),!® the party-appointed arbitrators may tend to discount-fie
more complex, or weaker, aspects of the nominating party’s case,

‘ Second, arbitrators are free agents. Unlike judges, they have no
tenure, and operate in a competitive market for servicez, “The quest
for future appointments may colour the arbitrators’behaviour, and
impact on their decision-making. They may be reticent to render
difficult, or unpopular, decisions and prefer to split cases down the

| middle. In a three-member tribunal, they may tend to rely on dissents

rather than look for consensus in deliberations, which could imply a

degree of compromise that they consider would affect their eligibility

for reappointment. They may have a perception of their own

| B Jan Paulsson, ‘Ate Unilateral Appointments Defensible?” 2 Aptil 2009, at
http:/ /Kluweratbitrationblog.com.
? Nigel Blackaby, Constantine Partasides, Alan Redfern, Martin Hunter,
Redfern & Hunter on Lnternational A rbitration, OUP, 5th ed. 2009,
10 Thid,
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impartiality and independence in a given case, of their abmg tot ke(zfl
hermetically separate their role as coiunscl in one case, ardltra ord
another, that is at odds with that which an outsider would consider
acce%)gidr)é{: arbitrators operate within a (resMcFed) peer grou;; C:f
fellow atbitrators and counsel, whose ovlera]l view ofdeiach ot ersf
performance essentially dictates the potelnnzd success afn ongelzlty OT
an arbitrator’s career. At the same time, therg are few, 1 Hag,
instances in which arbitrators individually .Obtal.ﬂ spec‘lﬁc,‘ 1; a .e;
feedback on their skills and performance. Likewise there aiedigv, ullt
any, fora wiiere arbitrators can freely ey_ichzmgc views En r:am
ethical guéstions or disclose their uncertainty of _appiga? in Cftl °
situatiens-without being concerned about affecting their te&m a od
and Fumre appointments. Arbitrators therefore need to 'deve op, an_»
msintain, a strong internal compass of values, \ﬂuch they atic
prepared to defend and stand by, whilst at the same time constan (3;
auto-evaluate the accuracy and soundx_less of their performance an
measure it in terms of their ‘marketability’.

B. Impartiality (and Contrast with Personal Preferences)

Impartiality 18 a sine qua non feature oi; the funt_:ﬁon of- an
arbiteator. Individdal arbitrators may “trans.late this requirement into
different attitudes. Some will stick to a regimegtcd, de‘.cached mlz’llnne.:r‘
before the parties, giving no indication of their reacton to what 15
unfolding before them. It is very difficult for these arbitiatags :o
engage with the case, and relianc:f_: on the agtopﬂot becomes har erth(z
gauge. Also, lack of communication with counsel ‘pr?vcn_ts c
clarification of the more difficult points, and thus the sw%tchmg on
of the analytical thought process occurs less systematically than
perhaps it should be.

Yet these same atbitrators inevitably have personal preferenc'es as
to a style of case or presentation. This jats with the detached atU‘FudC
they adopt, creating a tension that remains unresolved. Hence in a
sense they may be more prone to be persuaded b}f the 'gdvoc;}t}(i
whose style or approach they happen to favour. In deliberations wit
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their fellow arbitrators they may adopt the same detached, apparently
inscrutable manner, giving off the impression that their mind hgg
been made up from an early stage, without being willing consciously
to verify the premises on which their decision rests, relying, they say,
on their judgment and experience,
Other arbitrators, unfettered by the

control, are more readily prepared to en
sides in equal measure. Thereafter in deliberation they reflect upon

the experience and consciously assess the elements of the case on
each side before making their decision.

outward attitude of perfect
gage with counsel on both

C. Privacy Versus Public Scrutin y and Precedent

The international commerci
been private. Only the part
behaviour, exercise of judgme
issuing an award in a given ca

al arbitration process has historically
es were privy to the arbitrators
nt, values and thought process. In
se, arbitrators did not look to make
pronouncements beyond the four corners of that particular case. In
a system in which awards were not publicly disseminated, they did
not look to make legal history. Similarly, the desirability o
marketability of a given arbitrator was not primarily measured by ke
contents of his/her awards. Rather it may have been His/her
contribution to a process perceived by the parties as inherenily fair as
a whole, and where they had an opportunity to air their,g5évances to
a tribunal willing to listen.1? O his/her standing as. & Scholar in the
community, or retited judge, or business person of high repute.

Lack of precedent, historically a staple of arbitration, is less
prevalent in the current age of corporate governance and
transparency of process. In certain areas of international arbitration
dealing with issues of public interest (namely investor-to-State
arbitration), many disputes are in the public domain from the start.

The vulnerability of arbitrators is cotrespondingly exacerbated, for

1 Donna Shestowsky, Misjudging: Implications for Dispute Resolution’
(2007) Nevada T.aw Journal 487 (arguing that disputants are not primarily guided by

outcome accutacy considerations when evaluating dispute resoluton procedures,
and that they focus more on how they were treated).

]) ( L 4 ] f (_1 ..JSL ) 2)
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Yo i nd odition. 2006.
and Enforving, Klawer Law International, 27 edition, 20
13 Schaner, supra, note 1.
4 Simon, supra, note 1.
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E. Global Aspects of Internz tional Arbitration

To the practitioners of international arbitration, both counsel and
arbitrators, the multi-cultural nature of the process is a reality they
encounter under many guises in their daily practice. Many
experienced international arbitration practitioners do not give it g
second thought. In order to reflect this practical reality, internationg]
atbitration practice has developed guidelines on procedure and
arbitrators’ conflicts of interest,’s to name but two, that seek tq
provide a common ground between common law and civil lay
traditions, with a view to accommodating practitioners hailing from
different legal cultures. Such is the truly international character of the
international arbitration process that there are proponents of the
application of a self-standing transnational ‘arbiteal legal order’ ag
overarching applicable law in internationa] arbitration.16

A closer look at some of the ramifications of the global nature of
international arbitration highlights the specific challenge that it
presents to arbitrators and counsel, which offers fertile ground for
psychological insight. This challenge can be summed up as one of
communication which arises not only between counsel ard
arbitrators from different legal and cultural backgrounds, butcalso
between arbitrators on the same panel, and the perceptian” by
arbitrators of the witness evidence presented to them. Because the
processes involved in communication have deep roote idl culture,
emotion and education, the autopilot may prove espet aily influential.

The multi-layered process of putting across a message in the
international arbitration procedure,

and ensuring it is understood,
calls for the development of particular skills. Reliance on ‘instinct

and one’s own perceived ‘open-mindedness’ is likely to prove

5 The TBA Rules on the Takin
Arbitration; the IBA Guidelines
Atbitration, both available at http:

g of Evidence in Intetnational Commercial
onn Conflicts of Interest in International
/7 www.ibanet.org/Publications /publications_

IBA _guides%and_free_matcr_ials.a.spx.
' Most recently, and vigorously, defended by Prof Emmanuel Gaillard, A spects

Dhilosophigues du droir de ] arbitrage international, (2008) Les Livres de Poche de

PAcadémie de droit international de Ia Haye, Martinus Nijhoff Publishets,
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is an uncertainty on my side on issue XY. Pleage help me get a bettes
understanding of this issue’ ‘This scenario, however, may he
perceived as incompatible with the permanent outward attitude of
perfect control, or mastery of the evidence or issues. Therefore the
‘perfect control’ demeanour may be considered unhelpful to the
performance of the arbitrator’s tole, as it prevents the arbitrator from
communicating frankly the reality of uncertainty.

For arbitration counsel, knowledge of these likely reactions wil]
provide insight into the most effective persuasion strategy for a given
tribunal, and in developing criteria for choosing arbitrators in the first
place. It places a few objective points of analysis on that trigger point
that makes one think, “This is the right arbitrator for us”, or “This
tribunal will follow our argument on this”,

The multi-cultural nature of international arbitration in turn
provokes the following thoughts.  Advocates (and parties) hailing
from countries with a strongly-established litigious culture tend to
perceive arbitration as a competition to be won. The evidence and
legal atguments presented to the tribunal are determined by the
question: will it help me to win the case? ,

With this basic criterion of evaluation, these advocates and
parties have a deeply- embedded tradition of competition amongst
individuals. This is true of many fields of human activity: sehotts,
politics, and business. (We call this a “value-based attitude’ \a concept
further explained below). In the international arbitration(tontext, the
advocate holding this value-based attitude may well mistesd -the impact
of 2 certain style of presentation of evidence on arbitrators holding
different value-based attitudes — 2 well-known occ

urrence is the
reluctance of arbitrators hailing from a civil law background towards

the aggressive, or prolonged, cross-examination of itnesses. Similar
situations occur in cases where one party and its advocate come from a
less litigious legal tradition, or a country with litde or no tradition of
atbitration. Arbitrators may misread the advocate’s presentation as
lacking a certain conviction or ‘fighting spirit’. The advocate may view
the attitude of strong individual competition as superficial. Our project
aims at examining ways in which arbitrators and counsel in these
situations can be aware of the influence of the autopilot and find
workable, and effective, channels of communication,

LOGICAL FACTORS IN THE ARBITRAL PROCESS

PSYCHO
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17 Donald Wittman, ‘Arbitration in }:he 15111;151?&}703& z;]’]uli]yo;l g?}i)s(j;r;lpgggi
i 7 icts’, Dispute Resolu _ : .
f:zfl?lt: i ﬁf;f Jmth:)t:;h/ ﬁndarticrl’es.com/ p/atticles/ nnugag‘)% /is_200311/ai_n
9463732/ tas=content;coll.> See also Drahozal, sv:pra n£)4 1.0 Comll 100 17 22,
18 John ?'chey, ‘Logical Method and the Law’, (19 ) o o o
cited in Dan Simon, ‘A Third View of the Black Box: (;(;g;nlt; e
Decision Making’, (2004) 71 Unév. of Chicage Law Rev. 511, 514.
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less developed in the statistical approach used in other studies: what
petsuades and triggers decision-making in international arbitratorg
who operatein a process characterised by several unique features,
each cartying psychological components (we do not single out only;
few pgrametcrs). In Dewey’s words, we seck to focus on the
‘operation’ of decision-making. In order meaningfully to focus on
the ‘operative’ part of decision-making, we need a methodology that
provi_des heightened ‘explanatory strength’, by which we mean that jt
cxplmns possible motivations, rather than stop at observing thege
motivations. The ‘explanatory strength’ of the statistical methodology
18 comparatively low.

. _Consider, again, Professor Wittman’s study on arbitrators and
juries as an example. Arbitrators and juries are likely to make higher
awards where the respondent has deep pockets. This leaves
unanswered the queston why this is the case. Why are these

arbitta'tors and juries guided in the decisions by the Respondents’
Fmanqall means? In the terms of our study: what underlying values
are guiding — as an unstated, implicit knowledge of this professional
group — their decision-making with regard to the financial means of
the Respondents?

_Our first step is to identify the psychological issues facedt by
arbitrators, and to find the appropriate categories for them \T» this
end, qualitative evaluation research is more effective than other
research methods, statistical or experimental, because it proceeds, not
Ifrorn an outcome-orientated, statistical mode of reseiech (where data
is slotted into pre-determined parameters and categories), but ‘from

b Gy . . .
the‘ inside’, using anecdotal information from a cross-section of the
arbitrators themselves.

A o —
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A. Gathering Data: Getting Arbitrators to Open Up

The first challenge is that the applicaﬂon_of a Psychological angle
1o international arbitration is uncharte(:l territory in many respef:t_s,19
aot least of which the fact that there 1s no representative empirical
data regarding international arbitratorsl and practitioners of
international arbitration. In addition, unlike court tﬂf}ls, thc vast
majority of arbitration hearings are not open to t%le public, ruling out
field work. So we set about finding a way to obt@n relevant dam.. .

We started with the arbitrators, a fairly contained group which 1s
well-suited to@ur methodology. Qualitative evalnation methodology, rati'rler
than placini@) statistical emphasis on a large nufrnber of. case Stl;ldles,
proceeds Fom the basis of a limited sample of ‘information-rich’, and
ilunsnative, participants. Qualitative data is especially' useful where
aifferent participants are expected to manifest vatrying outcomes
hased on their own individual experience and circumstanccs.l For Qur
target group of arbitrators, this da.ta is obtained by circulating
questionnaires® and conducting interviews.?! -

The data documents the existing practical knowledge of
arbitrators about the arbitral process. There are vatious components
to this knowledge. Some of the components are explicit, and easily
reflected on. Others are implicit, and never reflected on. Yet all these
components of pofessional knowledge are used by arbitta‘Fors to
guide the way in which they conduct themselves and communicate 10
professional situations.

19 With the exception of studies carried out comparing arbitral decision-
making to decision-making by jurors in the domestic American context. Sfee., e.g.
Drahozal, supra note 2; also Wittman, supra note 17. The methodology in ‘rhv:ase
studies is, as we explain above, the polar opposite of that which we are adopting
for this project.

2 An initial round of questionnaites was circulated on the OGEMID and
Atbitral Women online discussion groups, between July and September 2009.
OGEMID: http:// www. ttansnational-dispute-management.com. Arbitral Women:
http:/ /www. arbitralwomen.com.

2! Forthcoming.
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of the counsel and arbitral tribunal concerned. I
and English court proceedings, the customary role of the Openin
statement is to tell the judge / jury what the trial lawyer expecy
prove during the course of the trial, and many US and
practitioners automatically assume that
international arbitration. But this
foundation. For example, in US / K
parties may not have produced or dep
of the opening statement, whereas in an international arbitratip
parties would typically already have submitted |
supporting documents, witness statements, and ex
tribunal, and would have already “made” their basic cases in advance
of the hearing, so the opening statement would serve ne usefy]
purpose if it is merely an introduction to the case.

Ultimate]y, in international arbitration there are no set rules on
this issue, and so there should be no set preconceptions.
deciding how to deploy an opening statement, the potential v
this component of the process in the overall presentation o
case should not be underestimated. This is so for arnumber of
reasons.

Oral v Written Adpocacy: 'The opening statement is often the first

opportunity for the advocate orally and directly to . 4ddcess the
tribunal, face-to-face; to make a direct impression; and’ to gauge the
tribunal’s reaction. As such, it can be an extremelyvataa
to clarify the facts and the law by correcting any misund
created by the written pleadings; to answer questions from the
arbitrators; to understand and dispel particular concerns; and, overall,
to persuade the tribunal. To this, one may add that the opening
statement allows the advocate to emphasize the “equities™ of the
case. The equities of the case refer to the key facts that implicate our
human sense of right and wrong, of fairness and unfairness, and of
suffering and injury. The “equities” go to the very heart of our sense

Eng]

assumption is withoyt

engthy memorialg,

But in
alue of
f one’s
relatad

ble chance
erstandings

of justice. By propetly organizing and highlighting the key evidence
the advocate can communicate what is most
This is more than just an intellectual
it can also convey a feeling that the client’s case

and arguments,
important about the facts.
exercise in reasoning;

Of example, jn Us is right —

the same will apply iu

nglish court Proceedings, the
loyed any evidence at the time
0, the

anyo

Pett reports to the P
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that the equities of the case strongly support the clien't’s
«:+n. When supported by the advocate’s body language and voice
Hon.

P message of conviction and credibility can be conveyed,_and
E Z be breathed into otherwise sterile (and often dense) written
ﬁ".. ca

s bijSionS'

Cleatly, the valuc of this opportunity increases in proportion to

the volume of written material that may also be filed. Trbunals, like
the v

ne else, have a finite capacity to absorb and distill leﬂgﬂlY_ﬂﬂd
! - .
' detailed written submissions and evidence, and whilst written

advocacy obviously has its place, it can often be the face-to-face oral
adv

resentatiofnthat provides the essential path through the mass of
ﬂ?iten material. Once a theory and structure of the case has been
@ ered, this may well guide the way in which the.tﬂbunal then
Cog; ‘: : es,a]l other materials. Further, an oral presentation £reqluently
?ﬁov;: Sa “connection” to be made between coul"lsel anc(iﬁ arbitrator
that simply has no equivalent .in terms of unsupervised .r;cia : ng.ﬁcance
Timing: Second, the opening statement has a speci Sigm. ance
in terms of its timing in the overall arbitral process. F:l(jlnccgl on.I
about cases are often formed eatly on, and once 2 particular 6(2}11'3
has taken shape in the minds of the l:nbupal, it may weu last,L\ ordat e
very least “anchor” the tribunal in a-parﬂcula.r perspc.cmveﬂ; nb o;lé:s
a party has “anchored” a tribunal m a part.icular view, the bur
passes to the othcr side to persuade it otherWl?.e. ‘ 1 N
In this regard, one must consider th!s: way in which peop e tend to
receive and compute information. At this early stage of an aiblttau?n,
the tribunal is usvally trying to understand the facts and organize
them in their own minds into a narrative story-that reconciles and
makes sense of the evidence. Studies (desctibed in oﬂ}er (;hapters oiiz
this work) have demonstrated that people natura]ly think in terms o
a natrative story, because this allows them an efficient mechams;n ﬂttlo
arrange, connect, store and remember facts — and because o ?:
difficulty for most people to organize, Femember or make sense o
random information, or even a long list of conﬂectecll facts. The
opening statement provides the first in-petson opportunity .toksu’tl)aply
the narrative story, and to structure how the arbitrators think about
the case. This can be vital. Once the arbitrators have developed a
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strong first impression, and a mental structure of the evig

becqmes more difficult later to change their minds (giveg
sigmﬁcant mental effort of discarding an entire structure e
evidence and constructing a new one). It is nOtﬂWOrtho.
psychologists who study US juries have found that }'urorz |
forming impres_sions of cases right after opening statement,
concluded, and in 80% of the cases those impressions never ]
Similarly, as observed by Waites and Lawrence in their stud : . :
psychology of oral advocacy in international arbitratior}lr .

Psyehological Dynamics in International Arbitration A dvocacy” '
this work): ", Chapter4 of

LMING STATEMENTS

red “recall” by witnesses of fact has long been lost. Witness
efimony NOwW depends upon a complex process of “production” by
party calling the witness, and “unraveling” by the opposing party,
1 cross-examination. The two procedures are closely aligned,
as witness preparation becomes more sophisticated, so the
ocess Of cross-examination must be correspondingly more
cous. The result, in many cases, is increased costs; a relatively
bersome process of limited evidential value, an increasing
kepticism on the part of arbitrators, and a greater reliance upon
contemporaneous documentary evidence. As one well-known

Jctioner (At it in an opening statement in a recent international

“A irypical arbitrator concludes the initial stage of the decision
making process with a single dominant story in mind. In facg,
researchers have determined that a sizable percentage of arbitrators
and other legal decision makers have established a clear leaning in
the case by the end of the opening statement (prior to gan‘y
exposure to witnesses or evidence). ...”.1

‘ And 50 the opening statement may” in fact have

disproportionately important place in the overall task of persuusion,

Documentary v Witness Evidence: Third, the opening statefiont may
well be the best and most direct means to take the teBinal throug]é
contemporaneous documentary evidence, which in trn may well be
of far more probative value than the statements*of witnesses, We
have all become accustomed to highly polished witness statements
_drafted by lawyers on behalf of witnesses, often long after the events
in qucstion. The huge investment by lawyers in the process of witness
testimony has, sadly, converted most witnesses of fact into advocates,
and most witness statements into submissions. The notion of actuﬁll,

! Muc_h of the advice discussed in this chapter is premised on some
understanding of the psychology of persuasion. The reader is referred genetally o
the chapters addressing this topic by Dr. Richard Waites, James Lawrence, Sophie
ngpert, and Prof. Dicter Flader. In those chapters the reader will ﬁnd’ a basic
primer ‘addresgmg some of the psychological principles underlying the ast of
persuasion, This chapter applies those principles to the practice of advgcacy.

/
a

¢ | 'What we’re going to do is look at the documentary record and
100k at it in detail, look at it document by document, and there’s a
reason for that. ... Contemporaneous documents give us a real view
of what happened at the time. Documents cannot be coordinated
and prepared the way that we know witnesses can be. Documents
can’t change their stores the way we know witnesses can. Instead,
documents take us back to the question that people really
understood at the time. They take us back to what the parties’
intentions were, their subjective intentions were at the dme. It’s
easy for people today to remember things the way they’d like them
to have been. Bocuments don’t let them do that.”

If in any given case special reliance is to be placed upon
contemporaneous documentary evidence, the opening statement can
be the prime opportunity for this. Indeed, it can be much more
effective than the common process of taking witnesses through
documents in cross-examination. Many advocates wish to show their
tribunal the contemporaneous record, but do so by putting
documents to witnesses. But this invatiably ends up in a fruitless
exercise by which the witness is asked to “confirm” what one can
teadily glean in any event from the document itself. The simpler
approach is to take the tribunal directly to the documents, and to
explain the relevance of each. This is effectively done in the course
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of an opening statement — and indeed this may be the only chance
do so. In many cases, thete is no closing argument or the clogip, A
effectively consigned to post-heating written briefs or memoﬁifs'
which may be served many weeks later, without the benefit of Ora]‘
exposition, and at a time when hearts and minds may no longer be g
open to persuasion.

In the end, the precise deployment of an opening statement isg
question of strategy in each instance. Certain considerationg
however, apply throughout, in terms of preparation, style an(i_
delivery, and it is these issues to which this chapter is devoted.

II. Preparation and Materials

Contrary to the impression seasoned advocates may seek tg
convey, a good opening statement is not the product of
extemporaneous brilliance, but rather of meticulous and carefyl
pla?mmg_, preparation and organization. In the words of Thomas
Edison, “Genius is one percent inspiration, and ninety-nine percent
perspiration.” The more thought, planning and (figurative) sweat, fie
better the opening statement is likely to be. '

Written Notes: Most advocates prepare some form of weittel 1iotes
to assist them in presenting the opening statement, and thcreby to
ensure a structured and well-ordered presentation. This‘oroduct can
take the form of an outline (from the very simuie,'to the vety
detailed), notes, or even a script. ‘The more inccm.‘:icte the outline,
the greater the danger of drifing “off-piste” mid-submission, of
missing key points. The mote detailed the outline, the greater the
danger of reading aloud, and thereby losing all the benefits of oral
advocacy (and most likely the tribunal’s attention). A happy medium
must be struck, which allows the advocate some flexibility, and in
particular the ability to look away from his® notes, to secure eye-
contact with the arbitrators, and to “connect” with his audience.
One tip in this regard is to prepare one’s notes with an extra-large

3 5 73 2 ceyl: [T ¥ :
I'h.e terms “he,” “him” and “his” are used in this chapter for economy of
style, and in the gender neuntral sense, meaning any advocate of either gender.
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font size and over-generous line spacing. The larger the font, the
more the advocate will be able to keep a distance between himself
and his script, and to look up, and then down, and find his place on
the page- A 12pt font and single line spacing will deter the best of
advocates from leaving his script.

Written Outlines: In addition to one’s own written notes, another
useful approach is to hand out to the tribunal at the beginning of the
oral prcsentau'on a skeletal outline of the argument (or in the case of
PowerPoint presentation, a print-out of slides). This serves several
important purposes. Firstly, it can be the organizational vehicle for
the oral presentation. It allows the tribunal to see the overall structure
of the subtaission; where every point that is being made fits in terms
of the fcheéme of the case; and where the advocate is in the argument,
at any particular time. The ability to place each point in context in
tis way, and to follow the precise structure of the presentation, is
essential for any audience’s purposes. Second, the outline can be a
pseful means to provide citations to the tribunal, whether to
documentary evidence, statements, or authorities, as well as
quotations, excerpts, and diagrams, maps or schematics. Third,
depending upon its length and detail, the outline can obviate the need
for the tribunal to take extensive written notes. Fourth, a piece of
paper in front of a tribunal allows it to look elsewhere than just at the
advocate during ghe presentation itself, which may well improve the
tribunal’s concentration, and ease its overall task of listening.

Some advocates need only the barest of outlines of one or two
pages, while others prefer a very detailed outline that can run in some
cases to 20 pages or more. What is best for a particular advocate will
depend upon his experience, skill and level of comfort. An advocate
should use the vehicle that allows the presentation to be the most
effective and persuasive — which invariably means the vehicle that
allows the advocate to be the most comfortable while making the
presentation. One word of warning, however: There is a tendency to
over-burden written outlines, skeleton arguments, or PowerPoint
slides, for fear of omitting important points. Once an outline starts to
teplicate a written submission, however, its utility has been lost, and
one might as well simply refer to a full written brief. In so far as
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possible, the outline should be restricted to key points only, ¢,

haav%ng the detail for oral elaboration and exposition. The t’:uﬂ:: ;.
outline itself, the less need there is for any oral elaboration. Alg y
ﬁ;‘;ller the outline, the greater the burden that may be placed y 00, th.&
tﬂbuna_l. In this regard, one might bear in mind a Veryp ;: o
admomtiofn Eof c]:iognsel by the English Court of Appeal (albeit inc;?:
context of Finglish litigation, in parti g jurisdicting
in an arbitratioi matteS: R Rl -

“71. It \.vould not be right to end this judgment without €xpressin

strong disapproval of the volume of papers with which the Cour%
was presented by Midgulf. There were 15 lever arch files. These
mcludcﬁ 5 volumes of authorities (totalling well over 10p
authorities) and 3 files of documents (to which almost no reference
was made) in addition to the core bundle. Midgulfs first ‘skeleton
arggment’ ran to 132 pages. Longmore 1], as the supervising Lord
Justice, ordered Midgulf to produce a proper summary of it
argument. It produced a 15 page summary in which it complained
that it was unable to develop its argument in proper detail and
refer_rcd the court instead to the detailed argument contained in it
previous document. The tespondent’s skeleton ran to 23 pagee

about which T make no complaint in the circumstances. Mldi.t;f
seryed a supplementary skeleton argument tunning to 30 pavc: in
which it repeated many of its previous atguments and oo nli;iair,led
that GCT had failed to address in its skeleton atgumeant a number
of the arguments advanced by Midgulf in its giigital skeleton
argument. In that respect Mr Nolan had shovn gbod judgment

bec_ause the matters either did not arise on the appeal or were of
peripheral relevance.

72. 1 am afraid that the case is a grotesque example of a tendency
to burden the court with documents of grossly disproportionate
quantity and length. It is a practice which must stop. Tar from
assisting the court, it makes the work of the court infinitely harder.
Hours had to be spent reading through Midgulf's voluminous
skeleton arguments, and they were latgely wasted hours. It will no

doubat1 also have added greatly and unnecessarily to the costs of the
appeal.

OPE

73, The central issue in this case was a very short one. As I said at
the outset of the judgment, it turned on the effect of a small
aumber of communications between the parties. All that the court
needed in relation to that issue was to have the documents and a
summary of each party’s argument, which could have been
provided in far less than 10 pages. The ordinary principles of
contract law in this area are so well known there was no need for
reference to authorities, let alone well over 100 authorities.

74. In Tombstone Limited v Raja [2008] EWCA Civ 1444; [2009]
1 WLR 1143 Mummery L] said:

“i25. Practiioners who ignore practice directions on skeleton
asguments (see CPR 52PD paras 5.10 “Each point should be
stated as concisely as the nature of the case allows”) and do so
without the imposition of any formal penalty are well advised
to note the risk of the court’s negative reaction to unnecessarily
long written submissions. The skeleton argument procedure
was introduced to assist the court, as well as the pattes, by
improving preparations for, and the efficiency of, adversarial

oral hearings, which remain central to this court’s public role.

126. We remind practitioners that skeleton arguments should
not be prepared as verbatim scripts to be read out in public or
as footnoged theses to be read in private. Good skeleton
arguments are tools with practical uses: an agenda for the
hearing, a summary of the main points, propositions and
arguments to be developed orally, a useful way of noting
citations and references, a convenient place for making cross
references, a time-saving means of avoiding unnecessary
dictation to the court and laborious and pointless note-taking
by the court.

127. Skeleton arguments are aids to oral advocacy. They are
not written briefs which are used in some jurisdictions as
substitutes for oral advocacy. An unintended and unfortunate
side effect of the growth in written advocacy (written opening
and closing submissions and “speaking notes”, as well as
skeleton arguments) has been that too many practiioners, at
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increased cost to their clients and diminishing assistance to the
court, burden their opponents and the court with writteq
briefs. They are anything but brief. The result is that there ig
no real saving of legal costs, or of precious hearing, reading
and writing time. As has happened in this case, the opponents
skeleton argument becomes longer and the judgment reflectin

the lengthy written submissions tends to be longer than is

really necessary to explain to the parties why they have won of
lost an appeal.

128. The skeletal nature of written advocacy is in danger of
being overlooked. In some cases we are weighed down by the
skeleton atguments and when we dare to complain about the
time they take up, we are sometimes told that we can tead
them “in our own time” after the hearing. In our judgment,

this is not what appellate advocacy is about, or ought to be
about, in this court.”

75. The problem has not lessened, and the present is a particulatly
egregious example. When [Counsel] was asked to explain why the
court had been burdened with so many documents and such lono
skeleton arguments, he explained that it was his intention ‘o
provide it with all the written materials which might bear ofi Ay
point which might arise during the appeal and to provide\a full
statemnent of his argument in order that his oral argument.could be
brief. That may accord with the practice in othes ukisdictions,
where it is customary for appellate courts to limit/the time allowed
for oral argument to a short period, but it is emphatically not the
proper practice in this jurisdiction.”?

The lessons for international arbitration, it is suggested, are clear.
Other Materials: In addition to a written outline or skeleton,
opening statements are often effective when made by teference to
documentary exhibits. This may entail cross-references to a main
hearing bundle, and asking the tribunal to take up volumes at the

* Per Toulson L] in Midenff » GCT [2010] EWCA Civ 66 (10 February 2010).
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OPEN

actual hearing, as eacb cr:oss—rt::fcrence is made. This has the betllleﬁt
of familiarizing the trlbu_nal with the documentary rec_:o-rd (as \ge. ba,s
encouraging some physical movement by (.Z‘aCh a?rbiuator, t mih y
reducing chances of sleep, assisting blood circulation, Ct(.:)' Onb e
other hand, if there are many r‘efereﬂces to be made, this can be a
sow, cumbersome and disruptive process, as each member of the
ﬁibuﬂﬂl tries to locate the correct volume,'tab, page and paragraph.
One way around this is to produce a ‘sPeqﬂc' bupdlc of documents-
for the opening presentation, comprising h_1gh]1g}.1ted excerpts of
select pages only, tabbed, and in the ordfzr in }ﬂnch the advocate
intends to address them in the presentation. ’1}_113 can save rnqch
time, and-4llow for a more streamlined presentation. The downmde
to this @s jthat it entails giving the tj:ibunelll more tlllan one version of
the ‘elevant documents (the other being in the main hearing bundle).
T can be intensely irritating to tribunal mcmbersl who _h?,ve @arked
up or intend to mark up their copies. The .answerlls to halse.wlth the
wibunal in advance, and ascertain their particular desires and
idiosyncrasies in this regard.

Dry-Rauns: One way to increase an advocate’s ﬂucnc;y and Corpfolrt,
and to test the utility of a planned opening statement, 1s to practice 1ts
delivery. This can be done alone; before other lawyers working on Fhe
case; in front of the client; or all of the above as the presentation
evolves. Among gther benefits, practice can hglp the advocate t.aﬂ(.)r
and prioritize the presentation to ensure that it can be made \mthm
the allotted time, while covering all of the key points. Indeed, it is
time allocation that is often the most significant issue, and time is
easily misjudged. Advocates who have inadequately prepa.red will
often be cut-off midstream by a tribunal, when allotted time has
expited, or face a high speed (and often unproducdve) “ga119p”
through sections of their notes in order to cover important points
within the allowed time. o

Perspective: As the advocate prepares the presentatiqn, it is
essential to think of it at all times from the listener’s perspective. The
statement may have its own therapeutic or cathartic effects for the
client, and may be intended to have intimidating effc:ct§ for the
opponent, but none of these points matter: all that matters 1s that the
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tribunal is actually persuaded. And so the only criteria must alwayg
be: what does the tribunal actually need to hear, how, and in whag
order? The advocate must put himself in the position of arbitratog,
and determine what facts, evidence and atguments would grab ang
hold his attention, and how the intended “story” is best conveyed. Jp
many situations, the most important element will be structure,
Unstructured presentations are guaranteed to be of little persuasive
effect, especially for a tribunal that may have relatively liple
understanding (as yet) about the case. Equally, much sound and
about the opponent’s bad faith may be nothing but an unhelpfi
distraction for a tribunal that needs to find an answer to the case, and
to draft an award. To this end, and by way of example, the
presentation might begin with a list of the issues to be decided by the
tribunal, followed by an overview of the presentation’s own structuge
and organization; a statement clearly and simply defining what the
casc is about; and then an explication of the legal principles to be
applied. Such a background sets up the discussion of the facts by
letting the tribunal know at the outset what is important to look for
in the evidence. The better you anticipate the gudience’s specific
needs and concerns, the more persuasive the presentation will' b,
And for most tribunals, their immediate need will be a man‘ef the
issues, a clear, precise and concise summaty of each parties™case on
each issue, and a solution to the case.

Anticipating Weak Points: A very important part of preparation is
to anticipate the weak points of one’s own case/and the opposing
side’s likely responses. With this in mind, the advocate should then
search for ways — both factually and legally — to bolster his case.
This may require legal research into other claims, defenses, or
exceptions to legal doctrines. It may require identification of other
fields of law, codes or provisions to argue as alternatives. The
advocate may identify areas of further factual investigation that are
needed, such as additional document review and witness interviews.
When done properly and aggressively, further factual and legal
research can sometimes turn a weak point into a strong one, or at
least neutralize likely opposing arguments. As with any other
suggestion, however, there are dangers in excess. A common error in

1
OPENING STATEMENTS .

cal advocacy is to spend too long focused upon T_.he case _of one’s
3 onent, rather than that of one’s own. Whilst it is essential to be
?EiiMEd, the opening statement is the opportunity to present a
coherent and compelling position to the tfibpnal, and it 1s mf?:equent
that one’s own position can be relayed effectively and persuasively by
simply hammering and discrediting' that of the opponent. B
Responsiveness: A further essential aspect -of oral argurpgn 115 i
ability, and willingness, to answet the questions of the ted unaé th:
international arbitrations, arbitrators may we]l. ask guestlons Llj .
advocates at any time. Some tribunal_s will wait unFﬂ tl_le conc usz)ln
of the ptepared presentation, while otherg will interrupt - (;
presentatiGi: as and when a query arises. P-xccor_dmg}y, a crlttcalfpait h?
the nrcpuration for any oral presemfatton 18 t_o prepare \ or this
evenaality. This has several aspects. Fusﬂy,. and 1dea]}y, tlr}e structure
and mode of presentation should be sufficiently flexible in order to
allow the advocate to be interrupted, af_ld to depart from his scﬂptl, or
change his order of issues if need be, in order tp address a qyesuon.
Deferring all questions until the end of a set piece presentation cian
be irritating to the arbitrator who has raised the_ issue. It can ﬁ SO
appear evasive. Secondly, a list of the most likely and. toufg ;st
questions concerning the case can .usefu]ly form part o hie
advocate’s preparatdon, together with model answers. T S
preparation is créfcial, and may itself shzllpe th_c overall presentation.
The authors have often modified their basic presentations after
anticipating the hardest quesﬁons_ and prepaﬁgg answers. e
Language: Finally, in international arbitration, there is the adde
complication of language. In some cases, more than one language
may be used, with simultaneous or coﬂSCCgtNe_ttanslatllon. In other
cases, one language may be used whj.ch is forelg‘n to rnafny
participants in the arbitration. Hach scenario raises 9m51a1 issues for
the advocate, of which due account must b_e taken in preparing the
opening statement. Consideration must be given as to how terrrtts and
phrases might be translated; what nuances may be lost or
misunderstood in the process; and the pace of delivery that may be
tequired. By way of general guidance in_ such cases, the advocate
should use concrete words that translate into the other language as
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precisely as possible. Slang or culturally specific expressions ghoyl
be avoided.* Sentences should be short. Where there are translatg
they should be extended every reasonable assistance. This
include meeting with them in advance or providing them with 5
of any technical terms to be used. In some cases, the translators
be given in advance a copy of the advocate’s script, ou
PowetPoint, or skeletal outline to help them provide the m
accurate translation. At times, the advocate may even provide
own advance translation. All of this assistance is the product
careful preparation, with due regard to the peculiarities and spe

needs of the international arbitral process. -

by themes. In addition, the factual discussion can often be
.-ed into a narrative story. ‘These methods of organization are
M exclusive of one another, but may substantially overlap.
A topical organization might order the presentation based on the
sic elements of the case: (1) introduction, (2) factual background,
3) the relevant law, (4) liability, and (5) damages. At times, the legal
"1 factual topics may be reversed. Of course, there are many
' pssible variants of this, and the advocate may need to emphasize
'bﬂe of the topics in much more detail than the others.
. A presentation organized around the points sought to be made by
the advocate, may begin with a list of the propositions to be
@mblished ifv the presentation: “Mr. Chairman, I will cover [or
establisli] five points in my presentation, and they are, first, ... second
_» ! fier initially listing them all, each point is taken up in turn and
ieussed in detail before moving to the next.
* A thematic presentation may be facially similar, but the themes
that provide the organizing structure may not necessarily be the same
45 the points or conclusions sought to be established. One definition
of the term “theme” is “an idea, ideal or orenting principle that is
dominant or persistent in a popular or tribal culture and often
effective in controlling and activating belief and conduct in a specific
ditection.” Tn this sense, themes state the “principles for which the
‘case stands,”® sometimes transcending the facts of the case, evoking
powerful images, and establishing a greater significance for the case.’
In effect, they link the parties’ case to the values of the arbitrators.
Of course, themes can also be more modest, characterizing
* “particular pieces of evidence.™
The facts of the case are more than just a collection of discrete or

or (3)

IIT. Stfucture and Content

_ The Golden Rule — Simplicity: A fundamental principle of advocacy
is to simplify the case and the presentation. The most persuasive
_presentation is often the most elegant and simplest one. Ifa positiéﬁj
is difficult to follow, or lacks clarity, it is much less likely to stick mi OO
the arbitrators’ minds. Only the subject matter that needs to o
discussed should be addressed, and however complex the facts ¢t the
law, the story that is told must be easily and readily compre}x;‘sib}éﬁ
As the advocate prepares the case, and inevitably gets envéloped (and
worse still, enthralled) by the minutiae, this fundamental ptinciple must
always be borne in mind.The authors have, at times, substaniially:
changed a prepared presentation the night before & hearing, in order to
simplify it. The process of simplifying usually brings clarity by clea::iﬂg
away unnecessary underbrush, and forcing the advocate to select and.
distill the points that, in the end, really matter.

Structure: The opent Bl £ : . : .
e e plenlijng itatement can be? organized in any o @f disconnected pieces of evidence. Properly conceived, the facts form
b V< { ) 3y THETOPIES T0 ’t.)e dlSCUSS_EdB (2) by the points a mosaic pattern that fits together neatly into a narrative story. In
to be made or propositions to be established during the presentation;
~*In tl‘lis regard, 1o assumptions_ should be made as to the familiatity of othets 5 Websters Third New International Dictionary (1966).
with technical expressions that are in common usage in one’s own legal system. ¢ Richard C. Waites, Cowrtroom Psychology and Trial Advocacy (ALM Publishing,
an of the authors wlﬂ. take cate in future before using the term “full and frank 2003), p. 328.
disclosute” where there is simultaneous translation, after its use in one instance led’ T Id at 329.

to the query: “Who is Frank?”.

8 J4 a0 328.
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construct their own story of the case. That story might be somewyjy

different for each of the atbitrators. In presenting the facts

3

providing a Story into which to fit the facts, the advocatef"g"
sttucturing how the tribung] should think about the Case, and thy
structure is greater psychologically than the sum of its parts.

Whichever ofganizing principle is used, the advocate should
organize it methodically and systematically so that the Ppresentatigy
can be easily followed by the listen

comprehension, The presentation  should

evidence. The issue under discussion at

generally be exhausted before moving to the next issue, T hrough this
issue-by-issue discussion, the case should be slewly buile, block by
block, as a symphony building to a crescendo,

Concrete  Submiissions- In terms of Substance, the authorg’
experiences suggest that what persuades are concrete facts and logical
arguments, not broad generalizations, sound-bites, Pparaphrasing,
platitudes or conclusory statements, The authors have often seen
arbitrators with their pens on the table when the advocates wete
speaking more abstractly about the case, only to pick up their pens
and make detailed notes when a concrete fact of a new principle i
addressed. When tested from the perspective of the tribunal, a
submission is of use if it advances ones’ understanding of an 1ssue,
and could be included in an Award. This immediately disqualifies
broad, unspecific, and unsupported propositions. It also disqualifies
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countetproductive, inflammatory for the opposing party. s . Oral Presentation Style
singularly unhelpful for the tribunal, barty, g V.
Logical Flow: A compelling opening statement is also one that b

Thete is then the all-important question of style.

a logical flow to it — the presentation flows smoothly from pohﬁ. Tone, Pace, Posture, Demeanor: Ultimately, the only consideration is
point, like a story, with each point giving rise to the next, and o adopt the approach that is most likely to persuade in the instant
next potnt building on the ones preceding it. This involves fhe There ate any number of tones, paces, postures and demeanors
advance preparation of smooth transitions when moving from | which to choose. Some advocates are aggressive; some are
conclusion of one point to the commencement of the next srstated; some ate indignant; others appear quietly wounded. In
Even an argument involving contract or statutory interpretation ine this selection, it is obviously of enormous value to det.errmne
be presented with a logical flow to it. Achieving this flow ! dvc€ (if possible) the expectations and foibles of the arbitrators
meticulous preparation, and often practice. But a submission with respectto oral advocacy; the style of oral advocacy, if any, to
flows well is generally far more compelling than one with disruntie Uhich thei inay be accustomed in their own legal system; and
stops and starts, whether in terms of presentation or internal logic. . eﬂm‘ there are styles of argument that will strike a discordant tone,
Points to Avoid: While in most cases there is much to be addres o =veit offend. .
in the opening statement, there are certain points that, as a geﬂ J " uurther, even if the advocate can ascertain this information, a

rule, should be avoided. \ l L esentation must be crafted that will appeal to all of the arbitrators,
Hirst, at this stage — before the witnesses have been CLOSS. O ‘who may be from different legal systems, with different expectations

ex?Lmined — the advocate should generally avoid relying Upﬂ. s to advocacy. Clearly, a single style of advocacy may not be
evidence that could change once tested. Fot example, a point (ha,) appropriate when tribunal members are from different legal systems.
relies solely on the statement of a witness and that % nof This problem can perhaps best be addressed by a style of advocacy
corroborated by other evidence may be an unsafe foundation for the that reduces the subject to a universal common denominator: a
case. The advocate may not want to emphasize such, evidence until #csentation that is simple, clear and methodical.

the danger of cross-examination has passed. Similarly, thete w " As a guiding principle, the advocate should adopt a posture and

attitude that is dignified, disciplined and sincere. But consistent with

obvious danger in opening one’s case “too higit”) ‘or overstating
) this attitude, the presentaton should also demonstrate a reasonable

points that have yet to be proven, and may not-ulimately be shown!

to the threshold one is expecting. Further, the advocate should measure of encrgy and enthusiasm in order to capture and maintain
generally avoid discussing the credibility of the witnesses and experts the attention of the tribunal. Arbitrators, like any other person, have
until they have concluded their oral testimony. Misjudging a witness’ limits to their attention span. In a long presentation, the atblttaltors’
credibility may well infect the credibility of the advocate himself, attention may wax and wane. The arbitrators can “tune out” at times

Finally, the opening statement is the time for the advocate to for many different reasons (e.g. because they have the parties’ written
discuss his client’s affirmative case. While the opposing counsel will ‘submissions, and feel that nothing is being added; because they have
necessarily be responding to many of the arguments, at this stage the 4 transcript of the oral presentations, which they can read later;
advocate will generally not want to appear too defensive, so at times because they have had a heavy lunch; etc). The advocate must be
he may not wish to answer certain arguments put against him: aware of these dynamics and must address them. A long, dry, and

Ultimately, which of the opposing side’s arguments are to be unenergetic presentation will likely ensure that the arbitrators “tune
addressed in the opening statement is a matter of fine judgment. out” at some point. ‘The same is true for a presentation that slowly
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country present special difficulties. Facts which arise abroad may }
more difficult to understand and to prove than facts which agise ine.
purely domestic context. International cases tend to be larger thﬁ
purely domestic cases. Law tends to become more difficult wh 5
different countties are involved. Problems of choice of law ad::
Foreign or international law may be more difficult to identify .
apply than local law. Enforcement may be required abroad.

Although always dependent upon the circumstances, effectiye
advocacy in England lies generally in providing the court or tribung
with a clear, simple, and reliable path to a solution which is right (and
is sought by one’s client). Everything should be made as simple v
can be. The court or tribunal should be told what happened, what it
must decide, what the relevant legal principles atre, and how the
apply. A path through the complexity should be provided. The path
should be consistent with the contemporaneous documents: ora
evidence is less likely to be believed if it is inconsistent with the
documentary record. Problems should be addressed; inconsistencies
should be explained; irrelevant matters should be ignored. What s
said should instil in the court or tribunal the confidence to deriay
that the proposed solution is, indeed, the right solution.

Effective advocacy is not limited to the final hearing) but is
required from the outset of the dispute. The parties’ legal feams must
understand the facts and evidence, and must decide thei: strategy and
case which they must advance and adjust as everity ‘unfold. Every
contact with, or document prepared for, the Court or tribunal is
important, from the first statements of case,“through procedural
hearings, disclosure, evidence, submissions and trial. Every statement
made or document put forward involves advocacy: it should all, in its
own way, be calculated to instil confidence in the solution that is
proposed.

Although litigation or arbitration may be accompanied by
negotation with the other side, it is not itself negotiation. One does
not negotiate with a court or tribunal: one tries to persuade it. This
requires honesty and candour. This does not preclude novel legal
arguments or fall-back positions, but it does mean that, in general, it
is unlikely to be advantageous to take factual or legal positions which

and

are cleatly wrong, The adverse consequences of taking bad points
may SO0 well beyond the loss of the point itself. It gives the. other
pasty something to attack; wastes the time of the court or tribunal;
distracts from one’s other positions; and most problematic of all,
reduces the credibility of the person taking the bad point, be that the
party, its advocate or its factual or expert witness. The saying goes,
ighen in a hole, stop digging”; better still, do not get in the hole at
Jl. Once taken, positions can be difficult or impossible to retract.
Clients accustomed to commercial negotiation sometimes requite
ime to understand this.

Bffective.advocacy, and effective dispute resolution, is the same
whether the international commercial dispute is being resolved in the
English_ Hligh Court or in international arbitradon. It is therefore
unsuiprising that recent years have brought convergence in best
sectices in the resolution of international commercial disputes in
Juigation and arbitration in England.

By a seties of reforms over the past thitty years, the English High
Court has abandoned what was once a primarily oral procedure. The
High Court now pursues a mixed written and oral procedure which
seeks to be responsive to the size and nature of the case (and, within
limits, the wishes of the parties); which involves written evidence and
submissions; and in which the function of oral hearings, culminating
in the final trial, i3 to enable the court to hear oral argument and to
test the written evidence by cross-examination.

International commercial arbitration now follows much the same
approach. A written procedure is supplemented (even in continental
Europe) by an oral hearing in which written evidence and
submissions are tested by cross-examination and oral argument.

Increasingly, therefore, the choice between litigation and
arbitration in Fngland is finely balanced. This convergence is
something to be welcomed, whether one calls it the ‘udicialisation of
atbitration’ or the ‘arbitralisation of litigadon’. Litigators and
arbitrators have much to learn from each other, as they strive to
provide the commercial community with first class dispute
tesolution. For their part, those responsible for forum selection
agreements should ensure that such agreements record, as precisely
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as possible, the kind of dispute resolution that the commercial Dattieg
they represent want.

I1. English lawyers, courts and arbitrators

A. English lawyers

For historical reasons, Hnglish lawyers are divided into battisters
and solicitors. Until recently only barristers could appear as advocates
in the English High Court. However, clients could not ingtruet
barristers directly. Only solicitors could instruct batristers. Barristess
could not practise in partnership, and therefore formed ‘chamberg’
with othet barristers with whom they shared costs but not profits
Solicitors formed law firms with other solicitors with whom they;
shared profits.

The result was a split profession. Large commercial litigation in
England has traditionally been conducted by a unified team
combining barristers and solicitors. Although regulatory-driven, this
arrangement was largely non-prejudicial to clients. All members a0
the team contributed, and the teams became well used to workiys
together efficiently and effectively. i

The difference in arbitration was that there wete ®ever any
restrictions upon who could appear as counsel. (Howevér; clients st
could not instruct barristers directly.) Accordingly,~many solicitots
and foreign lawyers have long conducted arbitrations in England to
great effect without using barristers. Others have fong used barristers
for arbitrations, or have alternated on a case by case basis. Many
English commercial barristers and solicitors, therefore, have
extensive experience in arbitration.

We are now in a period of regulatory change. Since 1990,
sp]icltors have been able to qualify to appear as advocates in English
litigation. Poreign or in-house lawyers may now instruct barristets
directly, whether for litigation or arbitration. Accordingly, those
tesponsible for the conduct of dispute resolution in England now

have wide choice. They can use just solicitors, or just barristers, ot
both, or neither.

[HE B
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B. English judges

Commercial litigation worth more than £50,000 is generally heard
in the High Court, which is based in London at the Royal Courts of
Justice on the Strand. It is heard by a single High Court judge without
ajory” | | |

There are about 100 High Court judges. They are assigned to
Specialised divisions, one of which is the Commercial Court. The
Commercial Court comprises about 20 judges, who resolve cases
without wigs, gowns, or excessive formality. The great majority of
ases in the Commercial Court are international commercial disputes:
only a small proportion involves domestic commercial disputes. The
Commetcial Court judges, therefore, have very extensive experience
in thé resolution of international commercial disputes. They are well
cowsed- in dealing with jurisdiction, choice of law, foreign facts,
i reign witnesses, foreign languages, and foreign law.

High Court judges are generally appointed at about the age of 40
to 55. The appointment is professional rather than political, and is
generally made from the ranks of successful bartisters. Most
Commercial Court judges are successful former commercial
bartisters. A few High Court Judges are successful former academics
ot solicitors.”

International commercial litigation in England 1s, therefore,
usually resolved gy an experienced and successful lawyer who has

! This has been a gradual development in tandem with the gradual
abandonment of the jury trial. Until 1846, all civil cases in England wete heard by a
juty. Between 1846 and 1980, jury trals steadily declined. Since 1981, the rule has
been that a party may apply for a juty trial where the claim concerns fraud, libel,
slander, malicious prosecution or false imprisonment, save where the trial requires a
prolonged examination of documents or accounts or any sciendfic or local
investigation which cannot conveniently be made with a juty (section 69 of the
Supreme Court Act 1981). The effective result is that many large commercial
disputes cannot be resolved by a jury even if fraud is alleged.

2 Lord Collins, 2 member of the Supreme Coutt (the highest Fnglish court),
was formerly 2 successful commercial solicitot, and was (and remains) the author of
Dicey, Mortis & Collins on the Conflict of Laws, the leading English book on the
subject.




478 ART OF ADVOCACY IN INTERNATIONAL ARBITRATIQ 3

spent 20 years or more practising as a commercial bartister,
has very extensive experience in resolving international co
disputes. Most High Court judges are English, but g
successful English judges have come from other co
countries.’

C. The composition of an English arbitral tribunal

The parties have first choice how the tribunal 1s to be constityg
who it is to comprise, and how it is to reach its decision. In so far a8
the parties do not agree, the Jex arbitr will supply default ryles, A
typical result is that each party may select one arbitrator, and thyg the
party-nominated arbitrators, or a third party, may select a thirg
arbitrator who will preside or chair, will not share the nationality of
any party," and will have the deciding vote if the party-appointed
arbitrators disagree.”

Parties often select as arbitrator a professional, neutral lawyer
who is experienced in the resolution of international commersg
disputes, and whose general approach they feel may suit them, They
hope that such an arbitrator will not only decide in their fayeur, but
will be persuasive to the other arbitrators on the tribunal. Se?ect'mg-a‘
partisan arbitrator may secure one vote, but cede influente, within the
tribunal. A party may find that an arbitrator from the\/ex arbitri hag
mote influence on the tribunal than an arbitrato? irom the party’s
home tegion, if different. In any case, it is obvielsly sensible to select
an arbitrator fluent in the language of the /i arbirr. The parties
should also take account of the fact that the governing law, or the
language of witnesses or documents, may be foreign to the lex arbiin,
and should try to anticipate how the other party may choose.’

* Lord Steyn and Lord Hoffmann, former members of the House of Lotds
(now the Supreme Coutt), are from South A frica.

* LCIA Rules Article 6.

® English Arbitration Act section 20(4); LCIA Rules Article 26.3; 1CC Rules
Article 25.1.

6 For example, if the governing law is foreign to the /e arbifri, an atbitrator
trained in that law may have significant influence within the tdbunal. Fach patty
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It is also common for the chairman to be a professional, neutral

over who is experenced in the resolution of il'.l‘[erﬂ‘;-l’[.iOﬂi.ll
E ercial disputes. The chairman’s view will often be disposlpve if
wmmr —appointed arbitrators do not agree; moreover, the chairman
’gﬁig]}y take the lead in running the case and drafting the award.

Generally therefore, the view of the chairman is crucial to the
i 3

spute.
‘ﬁutcgﬁzr? ft}izjl }zlétors, the composition of an English arbiFraI
iibunal will often resemble closely the composit?on of the High
;Couft in deciding an international comerc1al chsput'e, save that
(1) the arbitfators may often come from different countries, while the
judge willyusually be English, and (2) there Willl often be .three
.;Ibirfatas rather than one judge, although the view of the chairman
ot tive.
-vm"}};tsny]):;it?::zp(;;iould investigate their arbitrators, both before
making their selection, and once the tribunal as a whole is known.
Arbitrators who are or have been judges or ad‘vocates, or who he}ve
published or spoken, may have a publicly avzu}.able‘ record sho}:mng
their approach. This should influence how the parties approac the
case. A number of (but by no means all) former Commercial Court
judges become successful arbitrators.

D. Commudication

Once the tribunal is selected, it becomes the object of persuasion,
and its identity should influence the parties” every step. A style of
presentation which English and European ' lawyers . often finf
persuasive is a measured and neutral tone which e).(ple}ms a party’s
case in a clear, concise, accurate, reasoned and authoﬂtagvc way. This
style can sometimes appear underdone or unpersuasive to some
lawyers, particularly American Iawyersl. Conlversely, an argumentative
or overdone presentation can seem distractive and less persuasive to

‘must consider whether this is desirable, and how its opponent may choose. Otie
may wish to avoid the sitwation in which one’s opponent has appointed the only
arbitrator trained in the governing law.




480 ART OF ADVOCACY IN INTERNATIONAL ARBITR_E\TIQ&

many English and Furopean lawyers. In England, the key point is
that one must explain one’s case in a reasoned way.
more than tending simply to state one’s position or ¢
habit of some Buropean courts which many FEnglish
unpersuasive. It is always necessary to consider one’s
members of the tribunal, and in particular the chairman.
A good style of presentation is tequired not only for legy]
submissions (written and oral), but also for fact and expert evidenee
(written and oral). Everything that is said by or on behalf of a party to
the tribunal should meet the central requirement of advocacy: jt
should be persuasive to the tribunal. A party whose evidence g
submissions are confusing, too short (providing insufficient
explanation or ignoring relevant issues), too long (repetitive o
containing too much irrelevant detail), or argumentative ang
overdone, is not giving its case the best possible exposition.

Additional care is required when communicating with arbitratos,

counsel, witnesses or experts whose native language is not English, If
the /ex arbitri is English, the arbitrators and counsel will usually speag
some English. However, dispute resolution places special demands
on language, and it should never be assumed that those whose native
language is not English will feel wholly comfortable Swith this,
Moreover, important witnesses and experts may speakiho or little
English (or any other language common to the tribunal'and counsel),
so that communication to or by them may nead 16 be translated,
Translated communication must be clear if it jc @ succeed.

The advocates and the tribunal should therefore ensure that their
written and spoken communication will be understood by all
involved: the tribunal, advocates, witnesses and experts. This means
speaking in a clear voice and not too fast. It also means speaking and
writing using clear and simple language which is not colloquial and
which the audience has the best chance of understanding. The
overriding goal is that language should be clear, simple and concise,
and neither overstated nor understated. Rhetorical flourishes are to
be avoided, not only because elaborate language tends to be
unpersuasive, but also because such flourishes tend to be difficult fot
non-native speakers of English to follow. For the same feason,

This requige
onclusions, ,
lawyers fing
audience: the
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age should not be understated, but should clearly state one’s
mélﬁudon. Excessive subtlety can be missed altogether.
p

[1. Jurisdiction and arbitration agreements

The parties’ first opportunity to con‘trol the rc?,oluﬁgn of their
dispute is the inclusion of a forum selection clause in t-he1r contract.
Thi is an opportunity to set the resolution of any dispute on the
desﬁgdiiﬂgnghsh law, commercial parties have great freedom to
agree upon the kind of dispute resolution they Wan’t. They. can chooser
liggation ~hy making a furisdiction agreement’), f}rbmrafu(()i? (l?
making{ ai ‘arbitration agreement’), or some oﬂm.r kind o : sp:ile_

samtion. They can choose in what court or tribunal, and un er
re‘:“ rules, any dispute should be resolved. They can makelz their
?A(:itze excfusivc (so as to preclude alternatives) or non-exclusive (so
;s to permit them). They can agree what laW or rules the COUil‘t or
tribunal should apply, or that the court ot tr{bunal _should apply n(j;
law ot rules at all, but decide the case as it thinks fair (e.g..eﬁf a;qzm ef
bono) o in its absolute discretion. They can agree that thc;ﬁ ]lildglf 0
arbitrator should not be impartial, or that one of them s OE Lﬂda;?
no legal or procedural rights. They can agree whether Fhere s czﬁ tc
disclosure or deposidons. They can agree whether .l'he]I spute
should be decided on paper or following an orzq hearing. Th]e}j[‘;an
agree whether the decision should be final orvsub]ect to appea : e;_r
can agree who will pay the costs of the dispute. They_ca;l a%:tlec
whether any judgment or award may (or may not) be enforced, either
generally, or in particular countries or against particular assets. t

In general, English law will seek to give ef'feclt to the_ agree:inen
that commercial parties have made. There are limits to this free ()r:[::i
Some rules of procedure are mandatory, and may not be depaizet
from by private agreement. Other rules may not be ma,ndz‘xtoiy,’ u
one may find that they form part of a deﬁmﬂon of a ‘court 0;
‘tribunal’, so that their removal may rob IaI]udgrncn.t or award o
enforceability. However, many rules of judicial or arbﬁral proF:edure
can be modified by private agreement, often without risk to
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enforceability. Even where they cannot, a well-formulated agreem,
may nonetheless entitle one party to recover from the other G
loss caused by the resolution of the dispute in a manner which W
not agreed. ]

The scope for party autonomy makes it too simplistic to descrily
the choice between litigation and arbitration as a choice between ng
competing sets of procedure. It also means that it is not entirely Faie
to blame the dispute resolution community for the “udicialisation of
af'bitran'on’ or for the ‘arbitralisation of litigation’. Nor is it enti:e}‘
fair for Americans to complain about a lack of deposition rights 0{
for Huropeans to complain about document disclosure., If
commercial parties are not satisfied, the solution is straight-forward:
they should rewrite their forum selection agreements. Commercig|
parties are their own best judges of the dispute resolution th
require. Many have sophisticated internal or external counsel quite
capable of selecting what is wanted. If commercial parties do not
agree, this may of course be because they cannot agree: but still Jess
should the arbitrators or judges then be blamed.

A. Finality

The parties may agree a precise balance between the finiality of an
award or judgment, and rights of appeal. Jurisdiction. ot arbitration
agreements may seck to secure finality by ousting the right of appeal,
or by providing a contractual right of enforzement anywhere ot
against any assets. Conversely, jurisdiction or atbitration agreements
may seek to restrict finality. This may be done by agreeing a
contractual right of appeal to another tribunal or to a court, or by
agreeing to support (or not oppose) permission to appeal. Tt may also
be done by contractually limiting enforcement, either generally, of in
particular countties or against particular assets.

The parties may seek to enhance the right of appeal in more
subtle ways. For example, Fnglish litigation and arbitration is often

20977 Shell Egypr West Manzala CawbTT v, Dana Car Egypt Limized [2009] EWHC
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conducted under foreign law. In some legal systems, foreign law is
app]ied as a question of fact of a special kind, and is, therefore,
subject to more limited rights of appeal than the application of the /ex
4ri, in part because of the practical difficulty of recalling expert
witnesses on appeal. This is the position in England, where the effect
of section 82(1)(a) of the Arbitration Act 1996 is that the (already
highly limited) right under section 69 to appeal an award on a
question of law is restricted to a question of English law. This can,
powever, be departed from by agreement. The result is that an
agreement to arbitrate in England a dispute which is governed by
foreign law should expressly permit an appeal on a question of
foreign last if that is a desired possibility. A further possibility, in
litigatiof s well as arbitration, is to agree that foreign law is to be
decided on the basis of submissions of counsel. This may bring
fveign lawyers into the legal team, reduce the expense and risk of
xpert evidence, and further enhance the prospect of appeal on

foreign law.
B. Confidentiality

Confidentiality is more difficult to secure. It is widely supposed
that commercial parties may agree to conduct arbitration in private,
but may not agree to conduct lidigation in private. This is traditionally
said to result from Seozt v Scorz [1913] AC 417, 436, where Viscount
Haldane L.C said:

«.. where all that is at stake is the individual rights of the parties,
which they are free to waive, a judge can exclude the public if he
demits his capacity as a judge and sits as an arbitrator. The right to
invoke the assistance of a Court of Appeal may be thereby affected,
but the parties are at liberty to do what they please with their
private rights. In proceedings, however, which, like those in the
Matrimonial Court, affect status, the public has a general interest
which the parties cannot exclude, and I am unable to see how their
consent can justify the taking of an exceptional course.”
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Viscount Haldane did not clearly address the question of wheg,
commercial parties could agree that their private rights shoLﬂd?.
resolved in private by a judge as judge. The problem is not the righe
of the parties to a public hearing, from which commercial parties !
contract out by agrecing to arbitrate in private,® and therefore -
also contract out by agreeing to litigate in private. The problem j
rather the public interest in maintaining confidence in the couts
jAl.though it remains unclear to what precise extent this public iﬂte:e:;t
is }ncgﬂsistent with protecting the confidentiality of what goes on i
litigation, and requires public access to confidential documents and
statements produced in commercial litigation, it remains easier to
protect the confidentiality of what goes on in arbitration thag in
liigation. This has been a significant reason for the growth of
arbitration in England.

It must be emphasised, however, that full confidentiality can be
difficult or impossible to secure even in arbitration. Regulatory or
other disclosure obligations may require the disclosure of information
relating to the arbitration, or the publication of all or part of ap
award. For example, a confidential arbitration award may have o be
disclosed in related litigation (lest injustice there be done), and may
thereby become public knowledge. Moreover, the conteat of an
arbitration award may become public knowledge if the award is
appealed to a court or enforcement is contested.

Commercial parties who want what goes on.in'the resolution of
their dispute to be confidential should agred\this in their foram
selection agreement. They should also select arbitration rather than
litigation. Ousting the right to appeal to or resist enforcement in 4
court may also help secure confidentiality. (If the parties want the
right to appeal or resist enforcement, they could agree to do so one
or more arbitral tribunals.) However, the parties should understand
that these measures may not ensure complete confidentiality.

® Suovaniemi v. Finland, 23 February 1999; City of Moscow v. Bankers Trust G
[2005] QB 205, 2261,

? Werner v. Austria 26 EHRR 310, 330, [62]; Ciry of Mascow v. Bankers Trust Co
[2005] QB 205, 225G.
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Judges and arbitrators should write any judgment or award that
may become public in 2 manner which intrudes upon confidentiality
{0 the minimum extent necessary. Where the parties have agreed that
their dispute is to be resolved in a confidential manner, judges should
consider whether and how they can give effect to this agreement. At
the same time, it must be acknowledged that it is in the best English
Jegal tradidon for a persuasive judgment or award to explain the
relevant facts and law openly and clearly.

C. Other differences between litigation and arbitration

Confidetitiality aside, the scope for party autonomy, and the
commeétcial expertise of English judges and arbitrators, makes the
cheice between liigation and arbitration in England finely balanced.
1nowever, there remain important practical differences.

Some points favour litigation. The High Court is a free public
institution: commercial parties pay relatively nominal court costs. In
arbitration, however, the parties must pay the costs of the arbitrators
and of the accommodation used for hearings. Further, the High
Court is a standing tribunal in which hearings can be readily
scheduled, while an arbitral tribunal takes time to create, and can be
difficult to bring together, at all or for any length of time. Moreover,
the High Court Bas greater powers than an arbitrator to compel the
production of evidence, consolidate related litigation, and restrain
parallel lidgatdon. These powers can greatly assist in the effective
tesolution of many types of dispute, particularly those involving
multiple parties or serious allegations of fraud. These powers can
sometimes be made available in support of arbitration, but are more
naturally available in support of litigation.

Other points favour arbitration. In particular, the High Court has
less ability to accommodate the wishes of the parties than an arbitral
tribunal. Confidentiality is a traditional example, but there are others.
For example, an arbitral tribunal can more readily sit in a foreign
country or conduct litigation in a language other than English than a
court can. (However, the High Court regularly hears translated
evidence, and videoconferencing is available). Further, although High
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Court judgments are widely enforceable throughout Europe,
indeed outside Furope, particulatly where the parties agreed
Linglish jurisdiction agreement, nonetheless an arbitral award m
more teadily be enforced outside Hurope under the New Yoﬂ;
Convention, which has not been matched by any parallel globg]
convention for coutt judgments (and indeed may never be).

It is by reference to factors such as these that commercial Patties
should choose between English litigation and arbitration. Whicheyer
they select, they should seek to agree the procedural rules that they
want as precisely as they consider appropriate.

ang

IV.  Case management

Justice delayed is justice denied. Yet a ‘kangaroo court’ (that is,
one which denies due process in the name of expediency) is no better
for being a ‘kangaroo arbitral tribunal’. Moreover, no two cases age
the same: each requires-its own balance between speed and care. All
this makes effective case management critical. It is the responsibilify
of the tribunal as a whole to ensure that the case is resolved 4y
speedily as is consistent with due process in light of its specific
features.

The parties play a leading role in case management, ‘arnd their
agreement is one of the surest signs of due process. Orice the dispute
has arisen, the parties should consider how they wish the case to be
conducted, and when the tribunal is constituted, it should convene 2
procedural meeting or hearing to decide this: in the High Court, this
is called a ‘Case Management Conference’. Procedural meetings of
case management conferences can be reconvened as necessary. A not
insignificant task is to decide when the substantive hearing will be
held. Finding a time that suits the court or tribunal and the parties
can be difficult; the temptation to agree too short a time period
should be resisted.

The tribunal should ensure that the parties are aware of the
available flexibility. The parties may not appreciate that the tribunal
may be willing to sit, not in London, but on the other side of the
wortld, if that is more convenient (as it often may be, e.g. for parties
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pased in the Pacific). The parties may not apPreciate the ﬁnanci?.l‘ of
Jegal significance of appeal, confidentiality, disclosure, or deposmor:
lrights- They may not appreciate that they can reduce the arbitrators
costs by permitting the chairman to engage a c}_leaper, younget,
Jawyet tO help administer the case and to research issues Whl(‘:h w.ﬂl
be dealt with in the award. Now is the time for ﬂ1@1n to _con§1der in
detail how they want their dispute decided, in hght of its size apd
complexity, and the position they find t‘nemselves. in. Do the parties
want a cheap, quick procedure? Or somfet}ung 'rnoderatc yet
reasonably rigorous? Or the full treatment? The parties are f?‘ee to
supplement, Of to agree to revise, the content of their jurisdiction or
arbitration agreement. -

If the parties can agree, their agreement can be recorde_d ina
procedural otder which will govern the arbitration or liigation. A
vocedure which is agreed by commercial parties should largely be
;aje from procedural irregularity. If the parties cannot agrec, the
wribunal or court will have to decide. It will record its dleclsmn in the
procedural order. The suggestions that follow are premised upon the
parties not agreeing to the contrary. |

Much will depend upon the size, nature and complexity of the
case. 1f the arbitration is for a small amount, and does not invglve
allegations of fraud, a cheap and quick progedur.e may be appropriate.
Often, howevet, }nternational commercial dlSp}.ltCS are fgr very
substantial amounts indeed, or involve very serious allegations of
fraud. One can understand that commercial parties may not wish to
entrust the power to decide important questions to a ‘rough and
teady’ procedure. A finding of fraud by an arbitrator may have the
same damaging effect as a finding of fraud by a judge.

A. Arbitration documents

The purpose of documents which are produced in the course of
the arbitration, such as statements of case, witness statements and
expert reports, is to set out a party’s case, to provide the othelr party
with notice of the issues to be decided, and to permit an effective and
efficient hearing in which the court or tribunal can decide the issues.




