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2017/18 income thresholds and shading-in ranges

Category of taxpayer | No levy payable if | Reduced levy payable Ordinary rate of
taxable income (or if taxable income (or levy payable where
family income) family income) is taxable income (or
does not exceed . . . within the range family income) is or
(inclusive) . . . above. ..
(col 1) (col 2) (col 3) (col 4)
3 $47,307 $47,308-859,133 $59,134
4 $50,713 $50,714-863,391 863,392
5 $54,119 $54,120-%67,048 $67,649
6 $57.5258" $57,526"-871,906' $71,907"

* These figures also apply to taxpayers who are entitled to a dependant (invalid and carer) tax offset and those
who are notionally entitled to a rebate for a dependant child or student (including sole parents).

# Where there are more than six dependent children and/or students, add $3,406 for each extra child or student.
+ Where there are more than six dependent children and/or students, add $4,257 each extra child or student.

Shading-in rules

The following rules apply where the family income falls within the relevant shading-
in range (column 3 of the table), thereby attracting a reduced levy.

(1) Where one spouse only derives taxable income, the amount of levy payable by that

spouse is 10% of the excess of the taxable income over the relevant threshold
shown in column 2 of the table.

P Example 2

Tanya is married with two children. Her taxable income in 2017/18 is $45,000. Her husband has no

income. The relevant family income threshold is $43,901 and the levy payable by Tanya is limited to
10% x (845,000 — $43,901) = $109.90,

(2) Where each spouse has a taxable income in excess of $27,476 and the Mily
income falls within the shading-in range, the levy payable by each represents his/
her proportion of 10% of the excess of the family income over the relevant

threshold. The proportion is calculated by dividing the spouse’s taxaki= income by
the family income.

P> Example 3

For 2017/18, Adrian has a taxable income of $29,000 and his wife Jill has a taxable income of $27,000,
giving a total family income of $56,000. They have four children, so the family income falls within the
relevant shading-in range (850,714 to $63,391).

The amount of levy payable by Adrian is calculated as;

iiéggg x 10% x ($56,000—$50,713)

= $273.79

The amount of levy payable by Jill is calculated as:

BILON X 10% x (856,000 — $50,713)

= 525491
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(€)

(4)

Where one spouse has a taxable income in excess of $21,980 and the other spouse
does not, the lower earner is not liable for any levy. The higher earner pays a levy
calculated by subtracting a “‘reduction amount™ from the levy otherwise payabloe.
The reduction amount equals 2% of the relevant family income threshold minus 8%
of the excess of the family income over the threshold.

p- Example 4

Frida has a 2017/18 taxable income of $30,000 and her husband Benny has a _taxz_able income 0f$1?,000,
giving a total family income of $47,000. They have one child, so the family income falls within the
relevant shading-in range (840,496 to $50,618).

Since Benny earns less than $21,980, he pays no levy. The levy othemiise_payablf: by Frida is $600 (ie
2% x $30,000). This amount is reduced by the *‘reduction amount’, which is calculated as:

(2% x $40,495) — (8% x ($47,000 — $40,495))
= $289.50

The amount of levy payable by Frida is therefore $310.50, ie $600 — $289.50.

i i d the other has a
Where one spouse has a taxable income in excess of $27,476 an ot :
taxable income in excess of $21,980 but not in excess of $27,476, Ehe re(liuct}on
amount’” (see (3) above) is apportioned on the basis of each spouse’s contribution
to the fataily income. However, if the reduction amount as.apportloped exceeds the
levy ofherwise payable by one spouse, the excess goes in reduction of the levy
nayable by the other (s 8(4)).

» Example 5

Bill has a taxable income of $28,000 in 2017/18 and his wife Honey has a ta_xal?le income of $2},000,
giving a total family income of $51,000. They have three children, so the family income falls within the
relevant shading-in range (347,308 to $59,133).

The reduction amount is calculated as follows:

(2% x $47,307) — (8% x ($51,000 — $47,307))
= $650.70

The reduction amount is apportioned between Bill and Honey as follows:

$28,000 $23,000

i ‘ . 70
Bill: $51.000 $650.70 Honey: $51.000 $650.7
=$357.25 =$293.45
Levy liability of Honey

The amount of levy payable by Honey equals the amount of levy otherwise payable (ic 10% x ($23,000
— $21,980) = $102.00) minus her share of the reduction amount.

ic $102.00 -3$293.45
=-§191.45

In other words, no levy is payable by Honey and the excess goes to reduce the amount of levy payable
by Bill.

Levy liability of Bill

The amount of levy payable by Bill equals the amount of levy otherwise payable (ie 2% x 528,000 =
$560) minus his share of the reduction amount and minus the excess from Honey.

ie  $560.00 — $357.25-8191.45
=5$11.30

For the thresholds relevant to trust income, see 6-250.
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Liability for Medicare levy surcharge

The income test for determining whether a taxpayer is liable for the Medicare levy
surcharge is the taxpayer’s “‘income for surcharge purposes’”. This is the sum of the
taxpayer’s taxable income (including the net amount on which family trust distribution
tax has been paid), reportable fringe benefits, reportable superannuation contributions and
total net investment loss (including both net financial investment losses and net rental
property losses) less any taxed component of a superannuation lump sum received, other
than a death benefit, which does not exceed the taxpayer’s low rate cap (414-220).

Liability to the Medicare levy surcharge is also based on whether a taxpayer is a
single person without dependants, is a single person with dependants or is married (two
persons, whether of the same or different sex, are treated as being married if they are in a
registered relationship under a prescribed state or territory law with another individual or
are living together as a couple; if either individual was legally married to another person
then that relationship is disregarded). A single taxpayer’s surcharge liability is measured
only against the taxpayer’s own income for surcharge purposes. For a couple, the
combined income for surcharge purposes is generally applied against the family
surcharge threshold, with each member of the couple being liable if the threshold is
exceeded (see below). Note that the Commissioner has no power to remit the Medicare
levy surcharge imposed on a taxpayer (McCarthy).

The Medicare levy definition of dependant (2-310) is modified for levy surcharge
purposes as follows (ITAA36 s 251V):

® a child in receipt of full-time education who is 21 or more but less than 25 will be a
dependant regardless of the level of the dependant’s adjusted taxable income
(72-133), and

® a child whose parents are separated is potentially a dependant of each parent (ie the
child may also be a dependant of the parent not in receipt of family assistance for
the child).

The definitions of ‘‘dependant’” and ‘‘prescribed person’ (92-340) are also
modified for levy surcharge purposes during a period where the taxpayer is: (a) a Defence
Force member, or a relative or person associated with a Defence Force member, who ‘iz
entitled to full free medical treatment; (b) a repatriation beneficiary entitled to full 1ree
medical treatment; or (c) a blind pensioner or a sickness allowance recipient n this
situation:

@ the special rules which treat a taxpayer who would otherwise be taken to have
dependants as not having dependants (§2-340) do not apply, ie the taxpayer is taken
to have dependants during the period (s 251V), and

@ the special rule which treats a taxpayer as a prescribed person for one-half of the
period where the taxpayer has a dependant who is not a prescribed person does not
apply, ie the taxpayer is taken not to be a prescribed person during the whole of the
period (ITAA36 s 251VA).

A single taxpayer with no dependants is liable to the surcharge if the taxpayer’s
income for surcharge purposes for the 2017/18 year totals more than $90,000. A taxpayer
who is a member of a couple is liable to surcharge if their combined income for surcharge
purposes exceeds the family surcharge threshold for 2017/18 of $180,000. If a taxpayer
has dependants, the threshold above which the surcharge applies is the same for single
taxpayers and members of a couple. For only one dependant, the threshold remains at
$180,000. For two or more dependants, the threshold is increased by $1,500 for each
dependant after the first.

Imposition of Medicare levy surcharge

Having determined whether a taxpayer is liable for the Medicare levy surcharge, the
surcharge is then imposed on a taxpayer’s taxable income (MLA s 8B to 8D) and
reportable fringe benefits. The surcharge is also imposed on amounts derived by a
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taxpayer on which family trust distribution tax has been paid (MLA s 3(2A)). However, if
the combined income for surcharge purposes of a couple exceeds the family surcharge
threshold, but the taxable income (including the net amount on which family trust
distribution tax has been paid) and reportable fringe benefits of one member of the c_ouple
does not exceed the Medicare levy low income threshold (§2-330), that member is not
liable for the surcharge.

Surcharge is calculated on a per day basis, according to the 11uml_:)er of days in an
income year that there is insufficient private health insurance. Calculations on a per day
basis may also be required if a taxpayer’s circumstances change during a year, eg from
single to married, or from not having a dependant to having a dependant.

Where the period during which the taxpayer qualifies for levy surcharge is the whole
of the income year, the amount of levy surcharge is 1% to 1.5% of _th; taxpa)_fer’s_ taxable
income and reportable fringe benefits for the year. Where th‘.: qualifying period is a part
only of the income year, the amount of levy surcharge attributable to that period is as
follows:

days in period
days in income year

(1% to 1.5% x taxable income and reportable fringe benefits for year) x

P Examoie

Rod a:id Tsubelle are married and reside together. Neither Rod nor Tsabelle are prescribed persons or
have private patient hospital cover in 2017/18. Rod’s taxable income is $90,000 and repori_able
eiimernnuation contributions of $25,000. Isabelle has taxable income of $50,000, reportable fringe
bC‘l&ﬁtS of $10,000 and reportable superannuation contributions of $10,000.

Because Rod and Isabelle live together, each is treated as a dependant of the other unless the contrary is
established. The applicable family surcharge threshold is $180,000 and Rod and Isabelle’s combined
income for surcharge purposes for 2017/18 is $185,000.

Rod is liable for a levy surcharge of $900 (ie 1% x $90,000) and Isabelle is liable for levy surcharge of
$600 (ie 1% x $60,000),

Where a taxpayer marries or separates during the year, the relevant threshold (ie the
single surcharge threshold or the family surcharge threshold, as appropriate) applies
separately for each period, but is applied only against the taxpayer’s own taxable income
(s 8D(4)).

Trustees liability for Medicare levy surcharge

A trustee assessed under ITAA36 s 98 in respect of a beneficiary may be liable to
pay the Medicare levy surcharge (under MLA s 8E, 8F and 8G) on the beneficiary’s trust
income. Essentially, a trustee will be liable for the Medicare levy surcharge if the
beneficiary is a high income earner without adequate private patient hospital insurance.

Specifically, Medicare levy surcharge is payable by a trustee in respect of the n:ct
income of the trust estate to which the beneficiary is presently entitled (“‘beneficiary’s
trust income’”) if}

® the beneficiary on behalf of whom the trustee is assessed is not covered by an
insurance policy that provides private patient hospital cover, and

@ if the beneficiary is single, the amount of the beneficiary’s trust income exceeds the
beneficiary’s singles Tier 1, Tier 2 or Tier 3 threshold for the year of income, or

® if the beneficiary is married, the sum of the beneficiary’s trust income an.d the
beneficiary’s spouse’s income for surcharge purposes exceeds the beneficiary’s
family Tier 1, Tier 2 or Tier 3 threshold for the year of income and the amount of
the beneficiary’s trust income exceeds $21,980 (for 2017/18).

The rate of the Medicare levy surcharge will be 1%, 1.25% or 1.5%, depending on
whether the Tier 1, Tier 2 or Tier 3 threshold applies. Where the relevant provisions do
not apply to the beneficiary for the whole year, for example if the beneficiary is married
for only part of the year, the Medicare levy surcharge is apportioned.
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92-370 Collection of Medicare levy and surcharge

The levy and surcharge are collected in conjunction with, and in the same way as,
income tax (ITAA36 s 251R(7)). Taxpayers can elect to pay Medicare levy and surcharge
through the PAYG system by giving notice to the employer to vary the PAYG amounts
withheld from salary or wages (TAA Sch | s 15-50) (]26-350).

[FTR 9778-300]

Higher Education Support

92-380 Higher Education Loan Programme

Most students who enrol to study in award courses in higher education institutions
are required to pay a contribution towards the cost of their study under the Higher
Education Contribution Scheme (HECS) and the Higher Education Loan Programme
(HELP). Debts deferred through the Open Learning Deferred Payment Scheme,
Postgraduate Education Loan Scheme and Bridging for Overseas Trained Professionals
Loan Scheme were included in an accumulated HECS debt and subject to the same
repayment arrangements. The HECS-HELP program allows eligible students to defer
their student contribution and repay it later through the taxation system.

Vocational education and training student loan debts (VET debts) have been
separated from other forms of HELP debts and VET student loans have been established
as a separate income-contingent loan, from 1 July 2019.

Students who elect to pay through the tax system will not have to make any
repayments until their ‘‘repayment income’” reaches a minimum level. Repayment
income is the sum of the taxpayer’s taxable income, total net investment loss, ie from
financial investments (shares, interests in managed investment schemes (including
forestry schemes), rights and options, and like investments), and from rental properties,
reportable fringe benefits, exempt foreign employment income for the year, and
reportable superannuation contributions (HESA s 154-5).

Once the minimum level of repayment income is reached, the amount of the
repayment is set so that the higher the repayment income, the higher the level ¢f
repayments. From 1 January 2018, the index for amounts that are indexed annually under
the Higher Education Support Act 2003 has changed from the Higher Education {nunts
Index (HEGI) to the Consumer Price Index (CPI).

The government has proposed replacing the current repayment tlreshold and
repayment rates with new ones, including a new minimum repaymer’ thieshold and
repayment rate plus additional repayment thresholds and rates. The enacting Bill sets a
new minimum repayment income for the 2018/19 income year of $41,999, with a
subsequent announcement stating that this amount will instead be $45,000. A new table
listing repayment income thresholds and the applicable rates for the compulsory
repayment of HELP debts is proposed to start from 1% where the person’s repayment
income is more than the minimum repayment income, and range up to 10%. The Bill
provides for a maximum threshold of $119,882 for the 2018/19 income year, with the
subsequent announcement adjusting this amount to $131,989 with a 10% repayment rate.

From 1 July 2019, it is proposed that repayment thresholds including minimum
repayment income will be indexed using the CPI rather than average weekly earnings.

Australians who have moved overseas for more than six months are required to pay
back the same amount of their HELP debt as they would if they were residing in
Australia. For these debtors, an obligation has been created to make repayments on their
HELP debts based on their total Australian and foreign-sourced income, known as their
worldwide income. From 1 January 2016, debtors going overseas for more than six
months (183 days) are required to register with the ATO, while those already living
overseas had until 1 July 2017 to register. Repayment obligations commenced from 1
July 2017, for income eamed in the 2016/17 year.
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Students may also be entitled to an income-contingent loan, the student start-up
loan. There is a limit of two loans a year of $1,025 each (indexed from 2017). The loans
are available on a voluntary basis, and are repayable under similar arrangements to HELP
debts. Repayments of loans do not form part of deductible self-education expenses
(916-450). -

2018/19 HELP repayment thresholds and rates

The HELP repayment income thresholds and repayment rates for the 2018/19

income year are as follows:

2018/19 repayment income Rate of repayment*
Below §51,957 Nil
$51,957-$57,729 2%
$57,730-864,306 4%
$64,307-%70,881 4.5%
$70,882-574,607 5%
$74,608-$80,197 5.5%
$20,198-$86.855 6%
£56,856-$91,425 6.5%
$91,426-$100,613 T%
$100,614-$107,213 7.5%
o $107,214 and above 8%

* The repayment rate is applied to the repayment income.

A person with a spouse and/or dependant(s) is not liable to make repayments if no
Medicare levy is payable on their taxable income for that income year or if the amount of
levy payable on their taxable income is reduced (HESA s 154-1(2)). The Commissioner
(or the AAT) has the discretion to amend a HELP assessment so as to reduce or defer an
amount payable if he is of the opinion that payment of the assessed amount has or would
cause serious hardship to the person, or there are other special reasons that make it fair
and reasonable to amend the assessment (HESA s 154-50; Case 12/2004).

Higher education contributions cannot be claimed as a tax deduction, regardless of
whether they are paid by the student, a parent, an employer or some other person, unless
incurred in providing a fringe benefit (ITAA97 s 26-20).

A checklist summarising other tax measures relevant to students is at J44-140.
[FTR 9865-050]

92-385 Tertiary Student Financial Supplement Scheme

Some tertiary students were eligible to receive a voluntary financial supplement (FS)
under the Student Assistance Act 1973 or the Social Security Act 1991. The FS was in the
form of an interest-free private sector loan paid under the former Student Financial
Supplement Scheme which closed on 31 December 2003. Five years after an FS contract
was entered into, the Commonwealth purchased the relevant FS debt, and the borrower
became liable to repay the indexed amount of the accumulated debt through the taxation
system. Existing FS debts continue to be collected through the tax system. Annual
repayments calculated as a percentage of the borrower’s taxable income are required once
a minimum level of taxable income is reached, the repayment rate increasing as taxable
income increases.

Where a person owes both a HELP debt (92-380) and an FS debt, the required FS
debt repayment is in addition to any required HELP repayment. FS debt repayments
cannot be claimed as a tax deduction unless incurred in providing a fringe benefit
(ITAA97 s 26-20).
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Taxation of Companies Generally

93-000 What is a company? ;
A any”” i ther unincorporate
tax 0ses, a  company " 15 a bo_dy corporate or any o porals
~0c€§trion OF L1;l;)pdy of persons, but does not include a partnership or a non-entity }om('i
i ture (ITAA97 s 995-1(1)). Although the deﬁmtlor_ls of ‘“‘company’ an
yﬁen rtnership’’ are mutually exclusive, most limited parinerships are taxed as cc:nlfﬂ_pu?1111esl;C
3%475) Most unincorporated clubs and association; fall outside the definition lc))
(ﬂ artnar.ship” as they are not being conducted with a view to proflt,_ and would thus be
pm anies for,tax purposes (13-800). Incorporated clubs anq associations are compar}llles
&?jthli)n the usual concept of that term. Also, some public unit trusts are treated as if they
were companies for tax purposes (46-280, 16-310). -
i i istinct from its shareholders (Salomon).

A company is a separate legal entity, distinct . T8 ( )
companc;'ocfmez into existence when it is registered and is taxable in its own right
ITAA97 s 4-1).

( [FITR 4763-000, 4766-750]

93-010 Australian resident and foreign resident companies

As in thé case of individuals, it must be determined whether a company is a resident
of Australia for tax purposes (§21-040). This is important because:

® sencrally, Australian resident companies are liable to tax on total income ﬁ(‘t))lln
sources both in and out of Australia, whereas foreign resident companies are lia 116
:)nly on Australian source income and other income that the Act specifically

includes in their assessable income (ITAA97 s 6-5; 6-10)

@ the imputation system (§4-400) applies to dividends paid by Australian resident
companies

® the consolidation regime (§8-000) is available only to Australian resident entities

@ various CGT roll-over provisions require the companies involved to be Australian
residents (f12-040)

@ various anti-avoidance provisions app}y depending on the residency status of the
companies involved, eg thin capitalisation (122-700)

® special rules apply in determining income derived from foreign resident companies
(921-110).
Australian branches of foreign resident companies
Under general law, a branch of a company is not a separate entity from the company

itself and has the same residence status. However, a special tax regime proyide?' lumtg(%
separate entity treatment to Australian branches of foreign banks and foreign financia

entities (ITAA36 Pt I1IB). i
i istributi ived by the Australian
The tax treatment of an Australian company.dlsmbutlon receive
branch gf a non-resident company may also be different from the treatment accorded to
such a distribution paid directly to the overseas company (Y4-840).
[FITR 918-200, 923-000]

93-015 Public and private companies -
The public or private status of a company for tax purposes does not depend on dl;[;

status for company law purposes. Many companies that are not private comp’a‘mf[:s tﬁg et

the corporations law are private companies for tax law purposes. A company’s sta

tax purposes is determined for each separate income year.

3-015
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A public officer must be appointed within three months of the company
commencing to carry on business in Australia or first deriving income in Australia. The
public officer’s name and address for service of notices must be given to the
Commissioner at the place where the company’s returns are lodged (924-080).

The public officer must be a natural person of at least 18 years of age who is capable
of understanding the nature of the appointment. In addition, he/she must be “‘ordinarily
resident” in Australia. If the company has its principal place of business or income-
producing activity in a prescribed territory (ie Norfolk Island, Cocos (Keeling) Islands or
Christmas Island), the public officer must be ordinarily resident either in that territory or
Australia. This will also be the case if at least 50% of the company’s income from
Australia and its territories comes from a prescribed territory.

The public officer of a company is answerable for everything that is required to be
done by the company for tax-related purposes and, if in default, is liable to the same
penalties (ITAA36 s 252(1)(f)). The public officer is not, however, personally liable for
payment of tax due by the company. Everything done by the public officer which he is
required to do in his or her capacity is deemed to have been done by the company
(ITAA36 s 252(1)(g)). For a decision in which this provision was considered, see G E
Capital Finance Australasia Pty Ltd. The Commissioner has released an impact
statement on this decision.

[FTR 9781-420]
93-040 Liability of directors, etc

Although there must be a public officer, a notice or process may if the
Commissioner thinks fit be given to, or served on, a company by giving the notice to, or
serving the process on, a director, the secretary, another officer or an attorney or agent of
the company (ITAA36 s 253). Note that there are special provisions that enable the
Commissioner to recover from the directors of companies unpaid amounts under, foi
example, the PAYG withholding system (25-560). See also 29-710.

[FTR 978i-520]

Company Returns

13-045 Company return required

The requirements for lodging returns are specified annually by Legislative
Instrument (ITAA36 s 161: 924-010, §24-030).

Every Australian resident company that derives Australian source income or foreign
income and every foreign resident company that derives Australian source income is
required to lodge a return (an Australian resident non-profit company only has to lodge a
return if its taxable income is more than $416) (44-020). Under the group consolidation
regime, corporate groups may be allowed to consolidate their tax position and lodge a
single tax return (§8-010).

Where both a receiver/manager and a liquidator of a company have been appointed,
the ATO will generally look to the liquidator to lodge the return (TD 94/68). A strata title
body corporate is not required to lodge a return if all its income is mutual income, but a

return is required if any of its income is derived from non-mutual sources, eg bank
interest.

93-040
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Although companies self-assess their liability for income tax (25-100), they are still
uired to lodge returns specifying the taxable income and the amoynt of tax payable on
rﬁqt income (ITAA36 s 161). Companies (including corporate limited pgrtnershlps
:15-475) and trustees of corporate unit trusts and public trading trusts) are required to use
the company return form. Records, statements and notices are generally not required to
be lodged with the return, although they must be retained by taxpayers (24-030), and
most written elections only have to be lodged when requested (724-040).

Companies (and partnerships and trusts) with international dealings that exceed
certain thresholds must lodge additional documentation with theu_ annual returns. Tbls
must be in the form of an International Dealings Schedule. Slg_mﬁcant global entities
(430-200) must also lodge annual statements of their global operations under the country-
by-country (CbC) regime (Y22-630).

Reportable tax position schedule

If a company has been notified by the ATO to do_ so, it must lodge a rep_ortab]e tax
position (RTP) schedule unless: they have already_apph(::d to the ATO for a private ruling
that covers the RTP, they have reported the RTP in their company tax return or the RTP
is covered by an advance pricing arrangement (APA) or an application for an APA that
has been accepted into the APA program.

An RTP iswposition that is about as likely to be correct as incorrect (or is less likely
to be correlt ilian incorrect), a position in respect of yvlnch uncertam,ty ab0u1— taxps
payable ©r recoverable is recognised and/or disclosed in the taxpayer’s or a related
party’d Tifidncial statements or a reportable transaction or event.

Drie dates for lodgment of returns

For the due dates for lodgment of returns, see f24-060. A company that fails to
lodge a return or otherwise fails to comply with a taxation law is liable for a fine or

penalty tax (§29-000).

Assessments

The Commissioner does not normally issue any formal notice of assessment to the
company after lodgment of the return. Instead, the Commissioner is deemed to have made
the assessment on the date the return is lodged, irrespective of whether the return 1s
lodged on time, late or early (ITAA36 s 166A(2)).

[FTR 979-300, 79-310, §79-550]

93-048 Reconciliation statement

The net profit shown in a company’s accounts does not necessarily correspor}d with
its profit for tax purposes (ie its taxable income). An explanatory dlqgram showing the
reconciliation of the net profit as per the profit and loss account with the net taxable
income is given below.

13-048
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LCR 2018/D7 also considers the way the definition of base rate entity passive
income operates where income passes through one or more partnerships or trusts,

Because of the uncertainty created by the delayed legislative clarification of the base
rate entity concept, PCG 2018/8 explains the ATO’s compliance and administrative
approaches for corporate tax entities that have faced practical difficulties
their corporate tax rate in the 2015/1 6,2016/17 and 2017/18 income years.

Special company rates

Special tax rates apply to PDFs (3-555) and to certain classes of taxable income of

life insurance companies (3-490), credit unions (3-435), non-profit companies (]3-470)
and RSA providers (13-530).

in determining

For a table of company tax rates, see §42-025.
Payment of tax

Companies generally pay their tax under the PAYG system in either a single lump
sum or in quarterly instalments (27-100 and following).

[FTR 9976-700 - 9976-825]

Company Loss Deductions
13-060 Deductibility of prior year losses

A company, like any other taxpayer, is entitled to carry forward losses incurred in
one income year for deduction against its assessable income in subsequent years, subject
to certain limitations (§16-880). Prior year losses are deductible under ITAA97 Div 36 (s
36-1 to 36-45). The loss company and the claiming company must be the same entity
(except in limited circumstances where the loss transfer rules (13-090) can be
For example, in Case 52/96, a golf club with prj i
social club and the new club continued the businesses of both

To claim a deduction for prior year losses, a company must satisfy either a
continuity of ownership test (13-105) or a same business test (13-120). The need for these
additional tests arises because a company is a legal entity distinct and separate 1-om its
shareholders. Without statutory safeguards, a company with unrecouped pricic year losses
could be sold by its sharcholders to a purchaser who could use thege accwnuiated losses
to shelter income so as to reduce its exposure to tax. See also TD 2005/34, which deals
with profit washing schemes that seek to utilise tax losses of an unrelated entity,

Company can limit its loss deduction

The rules governing the amount to be deducted are as follows:

(1) if the entity has no ““net exempt income”’ (Y16-880), it may choose the amount (if

any) of the tax loss that it wishes to deduct from its (otherwise) taxable income (s
36-17(2))

(2) if the entity has net exempt income and also has taxable income (before tax loss
deductions), available tax losses must be offset against net exempt income. The
entity may then choose the amount (if any) of the remaining tax loss that it wishes
to deduct from its (otherwise) taxable income (s 36-17(3))

13-060
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. . . ) et b
if the entity has net exempt income and its assessable income is .1_110|e(tilcans uol;f,ttf;cteﬁ
2 1’{ t;]:]c>wable deductions (except tax losses), ttllf gxcessddpdgfgfise (?fr()m e
e inc loss brought forward is de
et exernpt income and the loss brought for rd is d
ﬁmggtleilltbome thag remains. There is no choice in this situation (s 36-17(4))
EXE

: ss franking offsets
i nder (1) or (2) above must not create excebs‘ ng of
&Y & ?(,: %(?gi i[]c’)lra Ctlkeleuentity,( a)nd must be nil if the entity has excess frankéﬁbfgrff;sﬁgz
giti;out deducting any tax loss (s 36-17_(5);bID“ i(f)ii;’feSdS) b"l;,hgerrleea:zting o s
iction is that old losses could otherwise be *'r b :
;f;;ﬁfl?g’r}t"ssetsathat in turn would be converted to new tax losses (§3-075).

The entity must state its choice under (1) or (2) above in its 1ﬁco?figixiae$?aﬁi)i}£

i ar (s 36-17(6)). However, where there 1s a recalcula o

s l'l'lc?n';:e yel:osses assessable income, allowable deduCltlons or net exeml?\ here

e ih: )::ntity w!ill generally be able to change its chmc{; {or make a_chou,e tvivceeto

s year'z iginally available). The change must be cqmmumcated by wmte;sn;oo) 0

o Gorni O'H%ler and is subject to the time limits in ITAA36 s 170 (ﬂh - ) &
ghﬁe 1(7:(()]%1085(1?3)) Corporate tax losses brought forward must be deducted in the orde

which they were incurred (s 36-17(7)).
rd retention | —
ReCOA taxpayer who has incurred a tax loss should retain records supporting that loss

mnt1 i Iy i d fOI‘
Vl Wl |g a;SeSSIHEIItS fOI‘ the mcome yeal‘ 1]1 Wthh the lOSS 18 fllﬂy deduCted, W]llcheVeI
revie

is latet (170 2007/2).
Rel: ted matters |
The carry forward of capital losses is discussed at q11-080.

i lying to PDFs, see 93-555.
For the special rules applying TR A85-000 585230

13-065 Deductibility of current year losses

Current year losses

The current year loss rules (ITAA97 Subdiv 165-B: s 1(.55-3131‘1 6to GLESV;%(QI ?l_rlz
designed to stop income derived by a company in one part of an 1{1(: . jgcurred il
cgm%)nany is owned by one set of shareholders from being of’}flset by oszc; g g

i ther part of the income year when the compa j
g(i)frgggﬁgsgtu f)lt{lsgh;rl::(l)mliirerg. This restricts the exploitation of current year loss companies

for tax minimisation purposes.
Application of the current year loss rules
3 lied if:
The current year loss rules are app
i inui hip test (13-105, 43-130) or
s not satisfy the continuity of owners :
2 :}ﬁz ggggaﬁgsiizzs test or proposed similar business test (Y3-120, §3-125) for the
whole income year, or i | .
i ting pow
trol, or becomes able to control,_ the vo
¥ iolr);;sa(;r;f t\):‘fcla?es f)?lecﬁar:lr;ose of obtaining that control is to get a tax benefit or
advantage for any person (s 165-40).

Effect of the current year loss rules

i i i t

If these rules apply, current year losses are nof taken into a}clcount gnsew{?gliggk;)#g

taxable income for an income year. Instead, s 165-65 applies for t te pllgfs POt Working
out the taxable income of the company for the income year and a tax

by applying s 165-90. . .
The company calculates its taxable income in the following way.

13-065
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Step 1: The income year is divided into periods (s 165-45), with each change in
ownership or control a dividing point between periods.

Step 2: Each period is treated as if it were an income year, and the notional loss or
taxable income is worked out for that period (s 165-50).

Step 3: The taxable income for the year of change is worked out by adding up: (a)
cach notional taxable income; and (b) any full year amounts (ie amounts of assessable
income not taken into account at Step 2), then subtracting any full year deductions (ie
deductions not taken into account at Step 2) (s 165-65). A notional loss is not taken into
account when calculating taxable income, but counts towards the company’s tax loss.

A company’s tax loss is the total of each notional loss and excess full year
deductions of particular kinds (s 165-70).

The effect of the current year loss rules is that a company may be treated as having
both a taxable income and a tax loss for the same income year. In some circumstances,
the tax loss may be offset against the company’s taxable income in later income years,

Current year deductions

Special anti-avoidance rules relating to current year deductions aim to prevent the
manipulation of deductions and income to produce a favourable tax result, while denying

the benefit to continuing shareholders. ITAA97 Subdiv 175-B (s 175-20 to 175-35)
covers three situations. These are:

(1) where income (called ““injected income’’) is channelled into a company to get the
benefit of a deduction incurred in the same income year

(2) where deductions are channelled through a company to shelter income derived by
the company in the same income year

(3) where the company has entered into a scheme under which the company shelters
mcome (because it has an “‘available expense”’) or takes the benefit of a deduction
(because it has “‘available income’’) and, as a result, a person (other than he
company) obtains a tax benefit.

Similar rules apply if capital gains are channelled into a company or if it has capital
gains available for offset against deductions (11-090).

Current year deductions may be disallowed in any of the above situazions. However,
the deductions cannot be disallowed if the sharcholders of the company obtain a tax
benefit that is fair and reasonable, having regard to their shareholdings in the company.

Disallowed deductions may give rise to a tax loss that can be carried forward to
offset against taxable income in later income years,

[FITR §180-500 — 180-680, 1190-200 — 190-240]
93-075  Converting excess franking offsets to tax loss

A corporate tax entity’s ‘‘excess franking offsets”” are treated as a tax loss for the
mcome year (ITAA97 s 36-55). As franking tax offsets are generally not refundable to
corporate tax entities, these excess franking offsets could otherwise be lost,

Excess franking offsets

An entity that is a corporate tax entity at any time during an income year has
“‘excess franking offsets™” if the total non-refundable tax offsets to which it is entitled for
the year under ITAA97 Div 207 (Y4-800) and Subdiv 210-H (13-555) exceeds the income
tax that it would have to pay for that year if:

93-075
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@ it did not have those tax offsets, and |
e it did not have any tax offsets that were subject to the tax offset carry forward rules
E]TAA97 Div 65) or the refundable tax offset rules (§15-010), but
@ it had all its other tax offsets.
P Example 1

i : ich i a base rate entity) has assessable income of
7/18 income year, ABC Company (which is not a . _
gga(;h?:{)zégrisedlgf% a full);-franked distribution of $210 and a (non-refundable) franking credit of $90. It
has a,llowablc deductions of $120, leaving taxable income of $§180.

Its tax payable (ignoring the franking tax offsct of $90) is $54 (ie $180 x 30%). Therefore, it has excess
franking offsets of $36 (ie $90 — $54) for that year.

Amount of deemed tax loss |
Excess franking offsets for the year are converted to a deemed tax loss using the
method statement in s 36-55(2), as follows:

(1) work out the amount (if any) that would have been the entity’s tax loss for that year,
disregarding any net exempt income of the entity

(2) divide the, entity’s excess franking offsets for the income year by the entity’s
corpefaie tax rate for imputation purposes for that year

(3) add the results of steps (1) and (2)

ity’ i S . If the result is positive, the
i subtract the entity’s net exempt income for the year T the
¢ leitt)ity has a tax loss for the year of that amount. Otherwise, it has no tax loss for the

year.
P Example 2

Following on from Example 1, assume that ABC Company has net exempt income of $20.

The result in step 1 is nil. The result in step 2 is $120 (ie $36 < 0.30). The result in step 3 is also $120 (ie
$0 + $120). The result is step 4 is $100 (ie $120 — 520).

ABC Company is therefore taken to have a tax loss of 8100 for the income year.

[FITR 985-250]

93-090 Transfer of losses within a company group

As part of the introduction of the consolidation regime (8-000), the gr03u0p Jloss
transfer rules generally ceased to apply for income years that commence after uni
2003. However, group loss transfers continue to be available Wghl?r clpmpsnl;a{l Cghr()OL;:p;i

. j i i ian

ided either the loss company or the income company 1s an Austra Al
gg(r);ig: baer}k or non-bank foreign financial entity. For information on the provisions, see
the 2010 edition of the Australian Master Tax Guide.

Deductibility Tests for Losses and Bad Debts

93-105 Continuity of ownership test
A company cannot deduct a tax loss (ITAA97 s 165-10) unless either:

® it meets the conditions in ITAA97 s 165-12 (which is about the company
maintaining the same owners), or

® it meets the conditions in ITAA97 s 165-13 (which is about the company carrying
on the same business) (]3-120).

13-105
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The tax free component cannot exceed the amount of the benefit. The b
superannuation benefit is the taxable component of the benefit.

If a fund member’s benefits are transferred from the accumulation sub-fund tg the
pension sub-fund to facilitate the commencement of an account-based DENSIon ty fhe
member, the transfer is not considered the payment of a superannuation lump

Sum ang g
307-145 cannot be applied to increase the tax free component of that superannuaii‘):
lump sum (ID 2009/125). ;

Modification for lump sums with an element untaxed in the fund

Where a taxpayer receives a superannuation lump sum benefit with an elemen
untaxed in the fund, s 307-150(4) applies to the calculation of the tax free component gf
the superannuation lump sum to the extent that it is attributable to a superannuatioy
interest that existed before 1 July 2007 if:

® it is not a roll-over superannuation benefit (]14-450), or

® it is a roll-over superannuation benefit that includes an element untaxed in the fum
all or part of which will be included in the assessable income of th

€ superannuatiop
fund into which the benefit is paid.

Where the superannuation lump sum includes an element untaxed in the fund, g
307-150(3) increases the tax free component and decreases the element untaxed in the

fund of the superannuation lump sum by the amount determined under s 307-150(4) (for
an example, see ID 2011/64).

[AMSG 98-160; FITR §290-000; SLP 938-070f}]

f14-140 Tax free component of a superannuation benefit

The tax free component of a *‘superannuation interest’’ (Y14-130) is so much of the
value of the interest consisting of the contributions segment and the crystallised segment

(ITAA97 s 307-210(1)). If a superannuation benefit is paid from the superannuation
interest:

® the crystallised segment of the interest is reduced (but not below Zero} vy an
amount equal to the tax free component of the benefit, and

® the contributions segment is reduced (but not below zera) by that Temaining

amount, thereby reducing tax free component of the interest by t=e -ainount of the
benefit’s tax free component (s 307-210(2)).

From 1 July 2015, the amount of the contributions segment and crystallised segment
of an individual’s superannuation interest is not limited to the overall value of the
individual’s superannuation interest at any particular time (see °‘Determining
components under involuntary roll-over superannuation benefit’*)

Contributions segment

The ““contributions segment’” is made up of contributions made from 1 Tuly 2007
that have not been included in the assessable income of the superannuation fund in which

the superannuation interest is held (s 307-220(1)). These are generally non-concessional
contributions (13-780).

In determining whether contributions are included in the contributions segment
under s 307-220(1):

® disregard the taxable component of a roll-over superannuation benefit paid into the
interest (any excess untaxed roll-over amount of the roll-over superannuation
benefit is treated as part of the tax free component instead of the taxable component

N Z z E . ; )
— see “‘Roll-over superannuation benefit paid into a superannuation interest
below)

914-140

alance of the

; : 3
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suP . .
erannuation plan that is a constitutionally protected superannuation fund is
4 fres;tléd as if it were not such a fund

i i efit
disregard the tax free component of an mvoluntar}i _rou-i)ver ts)upf;;z?rrgﬁztrlloz?nl:);r;uer
e i her interest (the earlier interest), ©

id 1 he interest from another 1 the e 0 . o

aid ;Isl:ot}tlat was supporting a superannuation 1ncome S’F;eal_n 1mmefl;1%t:t]gﬂg?§fng
- i included as a contribution, see _

t was paid (for the amount 1nc | . :

e bgnglits unger i(nvoluntary roll-over superannuation benefit’” below) (

com

307-220(2)(2))-
Certain non-assessable contributions

The contributions segment does not include cont}:rlibutionst.that (';Atio;ilg ;;?fé\glsgebz
‘butions but are excluded due to the operation : :
.assessabl_e C?gtgb;uﬁic sector fund where the trustee has exercised a choul:g ?qthg_)ﬂ(l;
cgntnbutl;)l(l)f the contributor to exclude the contribution from assi:fssabcllet coan‘glS "F :]?na_ Lo
o i ssable contributions are transferred to
i - where the assessable ¢ : ) & :

-l %:2?115&11(11; or are covered by pre-1 July 1988 funding credits; 713-125) (s
{psurance

307-2202)(b)

307- : _ .

?:2 ll-over superannuation benefit paid into a superannuation interest
oll-

i nnuation fund (other than those from
ROH-OVGYIEEZ?S nantl::eoé] sbtgézigrtl?l;zt?oiusfggme) are not in«glud.ed_ in the ISC]‘pl;l‘lt
o u{]taxed SO:if: income (913-125) and are disregarded when determining whetherltde);
i aSiegrlsa'L Jthe contributions segment, However, if the rpll-over benefit mgu ed
;{floﬁc'l? :vknc;?exceed the untaxed plan cap amoun‘[1 El%s?)%()?ﬁ mf((:)e];i/lﬁi[ ﬂ(l;l—%;lu)oa;ré .
B, subi 1l-over tax - ,the e ) -
hav:’“bt. znf iﬁ?foc]tlfgvz);fesie%??ﬁi;?ed as patt oﬂhe tax free component, instead of the
i component, of the benefit (s 307-2202)(2)(, (3))

Roll-over benefit is a departing Australia superannuation payment

i t

The rule in s 307-220(2)(a)(i) does not apply to a rollfoveg supzrglr_lll(lggitlzoél}lbéﬁ)

that is a departing Australia superannuation payment (DASP) under r;w . ,) pgh

o 2A) of the Superannuation (Unclaimed Money and Lost Members, L2

i 2OH(O %nthi% case. the whole DASP is included in the contributions segment o i

GIM_iin?iaﬁon iilteresi (ie as part of the tax free component) as the pz_iymle;tl ]21251§ n%\]i 4

ille}é;r included as assessable contributions (ITAA97 s 295_19}2(1A)§£‘ec—t o Mo

treatment ensures that the amount of the payment Wth]]Z[Ll has b Cele:S ; S]u oo vl
withholding tax (914-340) is not subject to further tax when pal

benefit from the superannuation interest (s 307-220(4)).

KiwiSaver scheme transfers

An amount transferred from a KiwiSaver ;sche_me to an Austr;thtelllré C&?ﬁgﬁ%
superannuation fund is included in the contributions segmdent Oced B e
superannuation interest in the fund if the amount is a New Zealarg 1_20}16(6)) 13350,
tax free component of an Australian-sourced amount (ITAA97 s 312-

i i nefit
Determining components under involuntary roll-over superannuation be

. . o "
The proportioning rule discussed in 114-130 is designed to remol';etigﬁ Ig?\&iuilax

capacity to reduce his/her potential tax .11ab111ty, through rnampuy o orortion of

components of the individual’s superannuation beneﬁts_, by detetmm}]flg bgneﬁt e

the tax free and taxable components of a superannuation benefit 1‘: er;_ ta

from a superannuation plan, including by way of a roll-over of the benefit.

) i DF or
Certain transfers between superannuation plans (a SupBTa_mgfaFlém lle}}s;vﬁ‘luntary

RSA) are made without a specific request from or consent of an indivi ug plhigne]

transfer’”). These transfers are payments of s‘uperannuatlon ben_eﬁts_q an i ol

over superannuation benefits” if the transfer is between complying supera

(§14-450).

114-140
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A roll-over superannuation benefit is an “‘in

voluntary roll-over superannuatioy
benefit”” if it is an involuntary transfer of an individual’s benefit under a successor fupg

arrangement, or where there is a compulsory transfer of the individual’s accrued defauly
amount to a MySuper product in another complying superannuation plan, or where 5
transfer is made to an eligible rollover fund (ITAA97 s 306-12). :

So as not to disadvantage taxpayers when the proportioning rule applies g
involuntary roll-overs, the amount of the contributions segment and crystallised segmen
of an individual’s superannuation interest is no longer limited to the value of the
individual’s interest at any particular time from 1 July 2015. This means that where an
individual’s superannuation benefits are involuntarily transferred to a ney
superannuation plan, the individual will remain in the same taxation position as if the
transter had not occurred. In summary, if an involuntary roll-over superannuation benefit
is paid from a superannuation interest in the original plan and:

® the interest in the original plan was not supporting an income stream, the
contributions segment in the new plan will include an amount equal to the sum of
the contributions and crystallised segments of the interest in the original plan (or 3
proportion thereof for the transfer of an accrued default amount that is only part of

the value of the interest in the original plan) immediately before the mnvoluntary
roll-over superannuation benefit payment

the interest in the original plan was supporting an income stream that began to be
paid on or after 1 July 2007, the proportions of the tax free and taxable components
of the income stream commenced in the new plan will be the same as the income
stream in the original plan, and

the interest in the original plan was supporting an income stream that began to be
paid before 1 July 2007, the income stream commenced in the new plan will be
treated in the same way as the income stream in the original plan (s 307-220(5);
ITTPA s 307-125; 307-127).

Crystallised segment

The “crystallised segment’” of a superannuation interest is calculated by assuming
that an eligible termination payment (ETP) representing the full value of the
superannuation interest is paid just before 1 July 2007 (s 307-225). This crysta'lised
segment is a fixed amount which does not change when a superannuation benefit 15 paid
after 1 July 2007, ie it will form a fixed part of the tax free component of tie he

enefit at
that time,
Calculation of crystallised segment

The crystallised segment of the superannuation interest is the total amount of the
following components (within the meaning in ITAA36 former s 27A(1)) of the ETP:

® the concessional component
® the post-June 1994 invalidity component

® the undeducted contributions component (former ID 2008/100: recalculation for
contribution deduction) '

® the CGT exempt component, and
® the pre-July 83 component.

Briefly, the concessional component of an ETP means so much of the ETP that
congists of, or is attributable to, a bona fide redundancy payment, an approved early
retirement scheme payment or an invalidity payment made before 1 July 1994,

The post-June 1994 invalidity component is the part of the ETP that consists of, or is
attributable to, an invalidity payment made on or after 1 July 1994.

114-140
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ibuti ‘ f an ETP is that part of the ETP
ndeducted contributions component o TP
i = L:;’E contributions paid by the taxpayer, or by a person other than an emgl?yeltl?i
wnstlsiglagyer to a superannuation fund where no deduction has been allowed for
the ta )

cOﬂtfibmiDnS' t amount which was
t onent of an ETP refers to the exempt a 1 W2
tl{ghieg?{;r t‘r?g i;tlrllger;{?;?lr;tion fund under the small business retirement exemption in
?%iu;‘?g Qubdiv 152-D. The amount of the CGT exempt component 1

for a 5 27A(1) para (a) ETP where the whole or a part of the ETP is taken to consist
i sggeiy of a CGT exempt component — the amount of that component, or

e foras27A(1) para (jaa) ETP — the amount of the ETP.

fe i where the eligible service period

‘Thet pi;-ejmgyr??eniogﬁloliiitce%f bdgfol;:: [l’ ?£1;681983._ This com%)lonent is calculated

{Sj?fgtgheoformuﬁ’a in ITTAA36 former s 27AA(1)(d)(i) or (ii). t

The value of these components is crystallised on 30 June 2ODZhb?s§§t§n Tﬂ}fa a;n_?g?s

f the superannuation intcre_st attribqtable”t(_) the ;compolnent on : al aﬁ/calculators-
E)‘S erannuation crystallisation calculator” is available at www.ato.gov.

andlfltjools/Superanm:ation—crysta]lisation—ca]culator. ni S e Tt ol

lecti -1 Ju ax

Sepal:i't'e 1?;li;:%igl\ir?ltiihrﬁ£:§ t:;% bgéfl siﬁect to cyontributions tax within the fund

O 150) 1? ‘w‘h a case, the pre-July 83 segment for an element unta‘txed in the fund is

L 307-1’59\"—’;511;1}1% a : lump sum superannuation benefit is withdrawn from a

gﬁ;{x ;ﬁf";;l{:;on plan or rolled over into a taxed superannuation scheme.

fa free component of pre-1 July 2007 superannuation income streams

i - i for the recipients of
i ¢ exceptions, ITTPA s 307-125 provides fo
er\?ﬁllrtlllllat?(?:l income 1:s)‘rrefslms. existing as at 30 June 2007 to retain the pre—]} Jl?y Zgr(éz
?;lp-free deductible amount of their superannuation income stream a}zs the _euii s
c;(mponent of the benefit from 1 July 2007. The taxgbleI ’%injl%%nené ,}; Ezi E%Eagnlo) n
i i s - .
fit. The deductible amount is calculated under

?;(e;alf;rlllztlion of the tax free and taxable components will need to be made only when a

trigger event happens (14-130). |
[AMSG §8-170; FITR 9290-000; SLP §38-15 Offf

914-150 Taxable component of a superannuation benefit

The taxable component of a ‘‘superannuation interest’ (714-130) is the tot_alt x:;lgﬁ
of the interest less the tax free component (8 307-215_). The coglponent may Consis
element taxed in the fund and/or an element untaxed in the fund.

i i lement taxed in the fund except
taxable component will consist wholly _of an e & :
whergl;;egixf?ed by a Erovision in ITAA97 Subdiv 307-E (see ‘‘Element untaxed in the
fund’’ below) (s 307-275).

Element taxed in the fund

For a taxed superannuation fund (generally private sector superannuation _fundsg,rtii
element taxed in the fund would normally be the total value of the superannuation mte

less the tax free component.

The New Zealand-sourced amount and any tax-free A}Lstralian—sl()l_‘lrcée;iu;r:r(;?;; g;fi 211111
iwi : iz n
transferred from a KiwiSaver scheme to an Australian comply _
ET;%UF;H;EI ;Zr?;r)i' the tax free component of a superannuation interest vv.hﬂle}ﬂ;gohsalance
of the amount is included in the taxable component (ITAA97 s 312-10(6): 13- ;

i i 1881 der s 17(2ZAB), (2AC),

If as annuation benefit paid by the Commissioner un / AC)

24G(3AE; s(l§1>]:'l)l’ae)r()1' (3C) of the Superannuation (Unclaimed Money and Los_tMembe?) A;‘
1999, or under s 20H(2AA) of that Act in respect of a person who is not a form

q14-150
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" ;
36(;]7?1()3% é‘;:m((fgnt, til;: taxable component of a superannuation benefit is nil (T
benefit is p’aid )ugder_gsoé()Tth El;ment taxed in the fund is nil, if the SuperanAA97 :
8 ie i sk :
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5 307-290, it is not necessary for a deduction to have been made

for the life insurance linked to the member’s superannuation
been, claimed for the particular

sufficient that a deduction for insurance
lation to the benefit in any year of income

For the purposes o

ear that the death benefit is payable. It is
has been, or is to be claimed, in re

emiums
E()]r[) 2010/76). Also, a deduction claimed under ITAA36 former s 279 or 279B is treated
ag a deduction under ITAA97 s 295-465 or 295-470 respectively (ITTPA s 307-290).

miums under these provisions are discussed in 13-150.

Interest on unclaimed money

Interest paid by the Commonwealth in respect of unclaimed superannuation is a tax
jon benefit (except in relation to the unclaimed money of
7 s 307-142(2), (3B); 307-300(2), (3A)). As a

a former temporary resident) (ITAA9
non-assessable non-exempt income (ITAA97 s

consequence, the interest payment is
301-30).

Departing Australia superannuation payments (DASPs) are taxed under special
withholding tax arrangements which effectively recover the tax concessions that applied
while the money was held in the Australian superannuation system (914-340). Any
interest payable weuld have been calculated based on the pre-DASP tax amount without
adjustment to reinove the benefit of the superannuation tax concessions.

Erom 1(Juiy 2013, interest on the unclaimed money of former temporary residents is
a taxable component of a superannuation benefit that is untaxed in the fund (ITAA97 s
307-142(3C); 307-300(2), (3A)). This ensures that the interest payment is subject to
DALP withholding tax as part of the clement untaxed in the fund (f14-340).

[AMSG 98-170; FITR §290-000; SLP §38-080f1]

Taxation of Superannuation Member Benefits

14-200 Payments from a complying plan
nnuation member benefit paid from a complying

The taxation treatment of a superal
superannuation plan (other than those paid after the death of the member) is based on:

e the age of the benefit recipient
e whether the benefit is a lump sum or an income stream

@ whether the benefit comprises a tax free component and/or a taxable component
(f14-140, 14-150), and

® whether the taxable component of the benefit includes an “‘element taxed in the
fund’® and/or an “‘element untaxed in the fund™ (f14-150).

The general rule is that a superannuation benefit paid to a person aged 60 and over
as a superannuation lump sum or income stream benefit is not assessable income and not
exempt income if the payer is a taxed source, ie the benefit does not have any element

untaxed in the fund (714-220).
If the person is under 60 years of age, all of the above factors will be relevant to
of the benefit. Superannuation lump sums are subject to an

determine the tax treatment
effective tax rate cap. This is given effect through a tax offset mechanism which reduces
hat the applicable effective

the ordinary tax rates as they are applied to that income so t
marginal rate does not exceed a specified fixed tax rate (14-220, §14-240).

A ““complying superannuation plan’” means a complying superannuation fund, a
public sector superannuation scheme that is a “‘regulated superannuation fund’” or ‘‘an
exempt public secior superannuation scheme’’ (as defined in the SISA), a complying

ADF, or an RSA (ITAA97 s 995-1(1)).

914-200
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Separate tax rules apply to superannuation death benefits paid from a comp
plan (Y14-270), and to payments from non-complying plans (14-400, T14-420).

Under the constructive receipt rule, a superannuation benefit is treated as bej
made to, or received by, a person if it is made for the person’s benefit, or is made to
another person or entity at the person’s direction or request (s 307-15).

lying

Excess transfer balance tax and additional tax consequences for certain income
streams

A transfer balance cap applies to limit the amount of an individual’s total income
stream benefits in the retirement phase (Y13-140). An excess transfer balance tax jg
payable for exceeding the cap (14-360). Income streams that are capped defined benefit
income are not subject to the excess transfer balance tax, but if they exceed the defined
benefit income cap for the year, additional tax consequences apply (]14-370).

Interaction with CGT and other tax rules

A payment from a superannuation fund (or an ADF or RSA) is the disposal of a
right to an allowance, annuity or capital amount, or a right to an asset. Any capital gain or
capital loss arising is disregarded, ie there are no CGT consequences for the member or
RSA holder (ITAA97 s 118-305; 118-310: 911-880). For example, a superannuation
lump sum payment is made to a taxpayer from his employer superannuation fund (CGT
event C2 happening and the taxpayer’s right to receive the payment ending). In this case,
there are no CGT consequences for the taxpayer.

The CGT exemption is not available to a non-member who had previously paid to
acquire the right or the payer superannuation fund, ADF or RSA, but is available to a
legal personal representative of a deceased member or if a payment split under the family
law happens to the member’s benefit and a payment is made to the non-member spouse
as a result (11-880).

A taxpayer is not entitled to a deduction under ITAA97 s 8-1(1) if an amount paid
on withdrawal from a superannuation fund is less than the amount invested or contributed
as the loss is capital in nature (ID 2003/194).

A non-resident who receives a payment from an Australian superannuation fing is
assessable in Australia on that income (ITAA97 s 6-10(5): 921-000).

Medicare levy is levied and payable by an individual who is a resident ¢f Australia
at any time during the income year based on the individual’s taxable incoine for the year,
but no levy is payable on any portion of a superannuation benefit that is included in the
individual’s assessable income in respect of which a tax offset has reduced the primary
rate of tax to 0% (ITAA36 s 251S(1A)).

[AMSG Y8-200f FITR §290-000f; SLP 38-150{f]

914-220 Taxation of benefits from a taxed source

The tax treatment of a superannuation benefit paid from a taxed source (ie where the
benefit is an element taxed in the fund) depends on the age of the recipient (member), the
amount of the payment (see ‘‘Low rate cap amount’’), whether the benefit is paid as a
lump sum or as an income stream, and whether the benefit contains a tax free and/or a
taxable component (14-140, §14-150).

Medicare levy is added to whichever rate of tax (other than 0%) is applicable
(ITAA36 5 251S(1A)).

Low rate cap amount

A benefit payment is compared to a low rate cap amount to determine its fax
treatment.

The low rate cap amount is $205,000 in 2018/19 (ITAA97 s 307-345: see 742-250
for the cap amount in earlier years).

914-220
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A member’s low rate cap amount is a lifetime cap which is reduced for all
su erannuation lump sum payments received by the member (but not below zero) and is
3 greased annually by the indexation amount (in increments of $5,000 rounded down) at
$€ start of each income year (ITAA97 s 960-265 to 960-285).

Member aged 60 or over

If the member is 60 years or over when the superannuation benefit is received, the
penefit is not assessable income and not exempt income (s 301-10). This applies to both
syperannuation lump sums and income streams.

Member over preservation age and under 60

[f the member is under age 60 but has reached his/her “‘preservation age’’ (see
pelow) when the benefit (whether a lump sum or an income stream) is received, the tax
free component of the benefit is not assessable income and not exempt income (s

301-15).
Superannuation lump sum

The taxable component of a superannuation lump sum is assessable income (s
301-20(1))-

The membicr 15 entitled to a tax offset which ensures that the tax rate on the taxable
component of Uie lump sum which is included in assessable income up to the low rate cap

amount do=s not exceed 0%, and the tax rate on the amount exceeding the low rate cap

amount does not exceed 15% (s 301-20(2) to (5)).
Supcreanuation income stream

The taxable component of a superannuation income stream benefit is assessable
income and is taxed at marginal tax rates.

The member is entitled to a tax offset equal to 15% of the taxable component of the
benefit (s 301-25).

Member below preservation age

If the member is under preservation age when the superannuation benefit is
received, the tax free component of the benefit, whether a lump sum or an income stream,
is not assessable income and not exempt income (s 301-30).

Superannuation lump sum
The taxable component of a superannuation lump sum is assessable income.

The member is entitled to a tax offset which ensures that the tax rate on the taxable
component of the lump sum included in assessable income does not exceed 20% (s
301-35).

Superannuation income stream

The taxable component of a superannuation income stream is assessable income and
15 taxed at marginal tax rates.

If an income stream is also a disability superannuation benefit, the member is
entitled to a tax offset equal to 15% of the taxable component (s 301-40).

Disability superannuation benefits
A superannuation benefit is a *“disability superannuation benefit’’ if:

(a) the benefit is paid to a person because he/she suffers from ill-health (whether
physical or mental), and

(b) two legally qualified medical practitioners have certified that, because of the ill-
health, it is unlikely that the person can ever be gainfully employed in a capacity for
which he/she is reasonably qualified because of education, experience or training (s
995-1(1)).

114-220
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The term “‘legally qualified medical practitioners™ in the definition of disabifjpy
superannuation benefit is not a defined term. The Commissioner relies on its ordipse,
meaning and takes the view that legally qualified medical practitioners are persons Whm
have general or specialist registration with the Medical Board of Australia (ID 2015/ 1')"',‘

A medical certificate supplied by a person for a particular superannuation lump 5
can satisfy the requirements of paragraph (b) of the definition (see above) and be used for.
later lump sums paid to the person by the same superannuation fund provided the
superannuation lump sums are paid over a short period of time and there is no evidence tg

suggest that the person’s circumstances have changed in some relevant way (ID
2015/19). N

The tax free component of a disability superannuation benefit received as a | ;
sum may be increased to reflect the period where the member could have been expected
to have been gainfully employed (s 307-145). [

Excess transfer balance tax and additional tax consequences for certain income
streams

A transfer balance cap applies to limit the amount of an individual’s total income
stream benefits in the retirement phase (13-140). An excess transfer balance tax i
payable for exceeding the cap (]14-360). Income streams that are capped defined benefit
income are not subject to the transfer balance tax, but if they exceed a defined benefit
income cap in a year, additional tax consequences apply (f14-370). '

Preservation age

A person’s preservation age (as defined in the SISR) is based on the person’s date of
birth — see {42-250.

Other rules affecting superannuation benefits

Special rules apply where a superannuation member benefit is paid in breach of
rules or is less than $200, or it arises from the commutation of an income stream bya
dependant, or the recipient has a terminal medical condition, or the benefit is paid unde:
an ATO release authority (§14-300, §14-310).

914-240 Taxation of benefits from an untaxed source

The tax treatment of a superannuation benefit paid from an untaxed source (eg a
public sector fund where the benefit includes an element taxed in the fund).depends on
the age of the recipient (member), the payment amount (see “‘Titaxed plan cap
amount’’), whether the benefit is paid as a lump sum or as an income sircam and whether
the benefit contains a tax free or taxable component (]14-140, §14-150).

Medicare levy is added to whichever rate of tax (other than 0%) is applicable
(ITAA36 s 251S(1A)).

If a member receives a superannuation benefit that includes an element untaxed in
the fund, the tax free component (if any) of the benefit is not assessable income and not
exempt income (s 301-90). The element taxed in the fund (if any) of the benefit is taxed
as discussed in §14-220 and the element untaxed in the fund is taxed as discussed below.

Untaxed plan cap amount

A benefit payment is compared to an untaxed plan cap amount to determine its tax
treatment. *

The untaxed plan cap amount is $1.480m in 2018/19 (ITAA97 s 307-350: see
942-250 for the cap amount in earlier years).

A member’s untaxed plan cap amount is a lifetime cap which is reduced for previous
superannuation lump sum payments received by the member (but not below zero) and
increased annually by the indexation amount (in increments of $5,000 rounded down) at
the start of each income year (ITAA97 s 960-265 to 960-285).

914-240

imember a lump Sum

,@cived
ﬁefu tgat time as follows:
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ed plan cap amount applies for each superannuation plan that pays a
benefit that includes an element untaxed in the fund. If a member
s one or more superannuation member benefit that includes an element pntaxed in
from a superannuation plan at a time, the untaxed plan cap amount 1s reduced

A separ ate untax

iy by the untaxed element amount of the lump sum benefit or benefits — if the total of
f‘(l) t};?g:: elements untaxed in the fund is below the member’s untaxed plan cap amount at

that time, Or
(i) to nil — in other cases (s 307-350(2)).

Member aged 60 or over — lump sum benefit

If the member is 60 years or over when receiving a superannuation lump sum benefit
that contains an element untaxed in the fund, that amount is assessable income (s

301-95)- _
The member is entitled to a tax offset which ensures that the tax rate applicable to

the element untaxed in the fund, up to the untaxed plan cap amount, does not exceed
"15% The remainder of the element untaxed in the fund is taxed at the top marginal rate

(45%).
p- Exaripie 1
Janat wiwo is a member of a public sector superannuation fund, receives a superannuation lump sum of

©500.(00 from the fund when she is 60 years old. The lump sum comprises a tax free component of
‘Ei( 0,000 and a taxable component made up of an element taxed in the fund of $100,000 and an e¢lement

untaxed in the fund of $300,000.
The tax free component and the element taxed in the fund of the lump sum benefit are not subject to tax
(as Janet is 60 years of age: 914-220).

The element untaxed in the fund of the benefit is included in Janet’s assessable i1_1come. As the untaxed
plan cap amount is not exceeded, the untaxed element is taxed at her marginal tax rates up to a
maximum rate of 15% (plus the Medicare levy).

Member aged 60 or over — income stream benefit

If a member is 60 years or over when receiving a superanm_lation income stream
benefit, the element untaxed in the fund of the benefit is assessable income and subject to
marginal tax rates. The member is entitled to a tax offset equal to 10% of the element
untaxed in the fund of the benefit (s 301-100).

P Example 2
Tina, who is 62 years of age, receives a superannuation income stream of $56,000 a year.

The income stream, which had commenced before 1 July 2007, comprised a deductible (tax-free)
amount of $6,000 for contributions made from post-tax income and a taxable component made up of an
element untaxed in the fund of $50,000.

Tina will continue to receive the deductible amount of $6,000 as the tax free f:nmponent, but is assessed
on the remaining taxable component of $50,000 at marginal rates (plus Medicare levy). A tax offset of
10% of $50,000 (ie $5,000) is available to Tina.

Member over preservation age and under 60 — lump sum

If a member has reached his/her *‘preservation age’ (§14-220) but is below age 60
when receiving a superannuation lump sum benefit, the element untaxed in the fund is
assessable income and is subject to tax at the following rates (s 301-105):

® on the amount up to the low rate cap amount ($205,000 in 2018/19: §14-220) — up
to a maximum rate of 15%

~® on the amount up to the untaxed plan cap amount for each superannuation plan
(excluding any low rate cap amount) — up to a maximum rate of 30%, and

q14-240
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® a relationship as a couple between two adults who meet the eligibility criteria
mentioned in s 5 of the Relationships Act 2011 (QId) for entry into a registered
relationship

® 2 relationship as a couple between two adults who meet the eligibility criteria
mentioned in s 5 of the Relationships Register Act 2016 (SA) (Acts Interpretation
(Registered Relationships) Regulations 2008, reg 3).

Child

A death benefits dependant of a person who has died includes a child who is aged
less than 18 of the deceased person (s 302-195(1)(b)). Each of the following is a ““child™
of an individual:

@ the individual’s adopted child, stepchild or ex-nuptial child
® a child of the individual’s spouse, and

® 2 child of the individual within the meaning of the Family Law Act 1975 (FLA)
(ITAA97 s 995-1(1); SISA s 10(1)).

A person ceases to be a “‘stepchild’” for the purposes of being a ““‘dependant’” of a
superannuation fund member under SISR reg 6.22 when the legal marriage of their
natural parent to the member ends (ID 2011/77: meaning of “‘stepchild’”).

A ““child’’ under the Family Law Act has its ordinary meaning and includes:

® a person born to a woman as the result of an artificial conception procedure while
that woman was married to or was a de facto partner of another person (whether of
the same or opposite sex) (FLA s 60HB), and

@ a person who is a child of a person because of a state or territory court order made
under a state or territory law prescribed for the purposes of s 60HB giving effect to
a surrogacy agreement.

The above definitions mean that a same-sex partner of an individual and the children
of a same-sex couple can be a death benefits dependant, regardless of whether hersiie
satisfies the interdependency criteria (see below). For example, this will enabls the
surviving member of the couple to receive the deceased member’s superanuuation
benefits as a reversionary pension, or alternatively receive a superannuation lump sum
death benefit tax-free. Similarly, when an individual in a same-sex relationship dies, a
child of that relationship who is under 18 years of age can be a death Lareiits dependant
and will be taxed concessionally on any superannuation death. benefits received
(f14-280).

Two principles are set out in ITAA97 Subdiv 960-J to clarify family relationships.
The first ensures that the same tax consequences, as from a marriage, flow from the
relationship between two people who are an unmarried couple (whether of the same or
different sex), provided their relationship is registered under particular state or territory
laws (see above) or they live together on a genuine domestic basis in a relationship as a
couple. The second ensures that anyone who is an individual’s child (as defined for tax
purposes) is treated in the same way as if he/she were the individual’s natural child
(ITAA97 s 960-252). Both principles extend to tracing other family relationships beyond
the couple, their children and parents, eg to determine if a person is a relative (ITAA97 s
960-255). ’

P Example

George and Mandy are not legally married, but live together on a genuine domestic basis in a
relationship as a couple. The income tax Acts treat them as part of each other’s family.

Mandy’s stepfather Frank has a sister Angela. The income tax Acts apply as if Angela were Mandy’s
aunt because Mandy is defined to be Frank’s child. That is, Mandy’s relationship to Angela is
determined on the basis that Mandy is Frank’s natural child.

114-270
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|nterdependency relationship

Two persons (whether or not related by family) have an ‘‘interdependency
relationship’ if they have a close personal relationship, live together, and one or each of
them provides the other with financial support and domestic support and personal care
(ITAA97 s 302-200(1)). Examples of these relationships are where two elderly sisters
reside together and provide financial and other support for each other, an adult child who
resides with and cares for an elderly parent, and same-sex couples who reside together
(ID 2005/ 143: mother of deceased taxpayet).

Two petsons who have a close personal relationship (whether or not related by
family), but do not satisfy the other requirements above because either or both of them
suffer from a physical, intellectual or psychiatric disability (eg a person with a disability
who lives in an institution), also have an interdependency relationship (s 302-200(2)).

[TR97 teg 302-200.02 specifies the matters that are, or are not, to be taken into
account in determining under s 302-200(1) or (2) whether two persons have an
interdependency relationship or had an interdependency relationship immediately before
the death of one of them.

Two people-do not have an interdependency relationship if one of them provides
domestic suppsri.and personal care to the other under an employment contract or a
contract for services, or on behalf of another person or organisation such as a government
agency, a bady corporate or a benevolent or charitable organisation (reg 302-200.02(5)).
This dues)hot affect people who otherwise meet the definition of “interdependency
relasionship’” but who receive a carer’s allowance or similar payment from a government
oc nther organisation.

cinancial dependant of the deceased person

A person who is financially dependent on a deceased person is a death benefits
dependant (s 302-195(1)(d)).

The determination of financial support is a question of fact. The AAT has stated that
the financial contribution by the deceased must be examined to determine whether it is
“necessary and relied on’’ to maintain a person’s normal standard of living, and that the
financial contribution does not necessarily have to be more than 50% before it can be said
that there is substantial support by the deceased (Malek). In that case, it was shown that
the financial support which a mother had received from her deceased son had been
significant (mortgage repayments, maintenance and other expenses of the unit in which
the mother lived) and she was a financial dependant of her deceased son (see also Case
2/2016: a parent and deceased child and interdependency relationship).

A taxpayer over the age of 18 who was living at home with his parent and was
receiving Youth Allowance payments from Centrelink at the time of the parent’s death
was considered a death benefits dependant. The Youth Allowance payments received
were calculated at a lower “‘at home™” rate as opposed to the higher ‘‘independent’” rate,
which indicated that the taxpayer was substantially financially dependent. A comparison
of the level of financial support provided by the parent with that provided by the Youth
Allowance payments also indicated financial dependence on the parent (ID 2014/6).

Other death benefits dependants

An individual who receives a superannuation lump sum because of the death of
another person who “‘died in the line of duty’’ as a Defence Force member, an Australian
federal, state or territory police force member or a protective service officer is treated as a
death benefits dependant of the deceased person (ITAA97 s 302-195(2)). The
circumstances in which a person has ““died in the line of duty’” are set out in ITR97 reg
302-195 and 302-195A.

[AMSG §8-300ff: FITR §291-000; SLP 938-260ff]

914-270
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114-280 Taxation of superannuation death benefits

The taxation treatment of a superannuation death benefit (714-120) depends on

whether it is a lump sum or an income stream i
and wheth
benefits dependant (14-270) of the deceased. AT payment Is made to a defl8

Payments to a dependant — lump sum

A superannuation lump sum death benefit pai
] . aid to a death b
deceased is not assessable income and not exem;I)Jt income (s 302-21(1)§.ﬁts “ependant il

- aﬁ:]sig, ]eltostugeranmﬁtio.n lump sum from the commutation of a superannuation Income

ssessable income and not exempt i i in ci
St pt income in certain circumstances (s
Payments to a dependant — income stream

A superannuation income stream b i
‘ ¢ enefit (114-120) paid to a dependant i
assessable income and not exempt income if either or both the deceased \Iifas ;gedlzongﬁ

more at the time of death and the d i i
e beBaE (s 300 65 e dependant was aged 60 or more at the time of receiving

A superannuation income stream benefit i i
s taxed as foll
and the deceased are under age 60 at the time of the death: P 1K bl e depori

® the tax flef: Compone[lt ( 14"140 Uf the mcome StIEﬂlIl 18 not HSSBSS&blB 1 e

@ the element taxed in the fund of the taxable component (14-150) is assessable

income, but the dependant is entitled t
sty o R 0 a tax offset equal to 15% of the element

. . ;
when the recipient turns 60, the income stream becomes not assessable income and

not exempt income (s 302-65).
Element untaxed in the fund

Where the taxable component of a su ion i i
e e S ot Ll perannuation mcome stream benefit includes

o ; .
the tax free component is not assessable income and not exempt income

. : ; .
g}e element taxed in the fund is treated in the same way as the taxable coripuoiient
(Zii superannuation income stream benefit under s 302-65 (ie not assessalle.ncome -
and not exempt income if either the deceased or the dependant is aged 60 6r more

see above), or under s 302-75 (ie as assessable in i
> come b
15% of the taxable component, see above), and e Dt a tax ofiSet eqS

the element untaxed in the fund is treated, d i
e I ed, depending on the age of the deceased and

(i) if either the deceased was aged at least 60 at the time of death or the dependant
was aged at least 60 at the time of receiving the benefit, the dependant is
entitled to a tax offset of 10% of the element untaxed in the fund, or

(ii) if neither was age 60, the element untaxed i is i
: y ed in the fund is included in th
degendant s assessable income, and the dependant will receive a tax off];let o?’
10% only when he/she attains age 60 (s 302-80; 302-85; 302-90).

Payments to a non-dependant — lump sum

The tax free component of a superannuation lump sum paid to a n i
?ot assessable income and not exempt income (s 302—150). Thg taxable cglrxll;:r}::l?tdg? tthls
'umP sum is included in assessable income and taxed at marginal rates. A tax offset
applies to ensure that the tax rate on the element taxed in the fund does not exc dOISS‘;
and the tax rate on the element untaxed in the fund does not exceed 30% (s 302—]316’:5) :

114-280
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From 1 July 2007, a person who is not a dependant of the deceased can only receive
a superannuation lump sum, not a superannuation income stream benefit (SISR reg

6.21(2A)).
A recipient of a death benefit income stream which commenced before 1 July 2007
is taxed in the same way as payments made to dependants (see above).

payments to the trustee of deceased estate

A superannuation death benefit paid to the trustee of a deceased estate in that
capacity is subject to tax in the following manner:

e to the extent that one or more beneficiaries of the estate who were death benefits
dependants of the deceased have benefited, or may be expected to benefit, from the
superannuation death benefit — the benefit is treated as if it were paid to a death
benefits dependant of the deceased

e to the extent that one or more beneficiaries of the estate who were not death
benefits dependants of the deceased have benefited, or may be expected to benefit,
from the superannuation death benefit — the benefit is treated as if it were paid to a
non-dependant of the deceased, and

e the benefit is(taken to be income to which no beneficiary is presently entitled (s
302-10).

The trusize of the deceased estate may, therefore, be liable to tax on the above basis
and will be tequired to withhold any tax payable from the superannuation death benefit
receivad (ITAA36 s 101A(3); Fyffe v Fyffe).

A% income stream, arising from a family law payment split, that is paid to a
/csased estate from an exempt public sector superannuation scheme (EPSSS) is treated
23 a superannuation lump sum death benefit under ITAA97 s 307-65, and a family law
superannuation payment under ITAA97 s 307-5(7) (]14-120). As an EPSSS is not a
regulated superannuation fund, the income stream payments from the EPSSS cannot be
superannuation income stream benefits because the SISR pension standards as discussed
in §14-125 are not met. An EPSSS is nevertheless a complying superannuation plan for
income tax purposes (ITAA97 s 995-1(1): definition of ‘‘complying superannuation
plan’) and the income stream payments to the deceased estate are subject to tax in the
hands of the trust estate under s 302-10 as noted above (1D 2014/2).

Excess transfer balance tax and additional tax consequences for certain income
streams

A transfer balance cap applies to limit the amount of an individual’s total income
stream benefits in the retirement phase (§13-140). An excess transfer balance tax is
payable for exceeding the cap (714-360). Income streams that are capped defined benefit
income are not subject to the excess transfer balance tax, but additional tax consequences
apply if the income streams exceed the defined benefit income cap for the year (§14-370).

[AMSG 98-300ff: FITR 9291-000; SLP 138-2 70417

Other Superannuation Benefits

414-300 Benefits paid in breach of rules

The rules for the taxation of superannuation member benefits and death benefits in
Div 301 and 302 (§14-200, §14-280) do not apply to the receipt of superannuation
benefits in breach of certain legislative requirements. These cases arise where a person
receives a benefit from a complying superannuation fund or previously complying fund,
an ADF or an RSA and:

® the fund has not complied with the sole purpose test in s 62 of the SISA, or

114-300
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Sharing economy

Defining the sharing economy is di
. y 1s difficult because the term 3
EingberfOf modeg of operation. The sharing economy can be deﬁnede*tf]g DHgJasses . la"ﬂ
ki s g_ economic and social interactions facilitated by the internet Alt?m oLy as ney,
cribing the same or similar concepts include: the’ collab-orativeatgleVe terms f

collaborative consumption, the access economy and the on- Conomy

of businesses participating i : demand economy, B %
Airtasker, — Doicipating in the sharing economy arc: eBay, Uber, Airbnb, E)t{sa;ni:

The ATO describes the sharin )

t g economy as buyers (users) a -

;ggl&:catﬁg ;l;ropgh a fac]:;htalfor who usually operates an zgpp or) an\se?)?iltzrs]%mwdﬂq
rvices via the sharing or collaborative economy i i i Sala.gﬁ

e - S : :

rate, raising cha]l?nges for collection of tax revenues Taxyissu%:rso?mg Wi
sharing economy include; - ot participants g the

® if a business is being carried on, whether an ABN is needed (733-105) and h
wh

the person should register fi A
(924-240) gister for GST (f34-100) and lodge activity statemeny

whether the price of the goods or services provided includes GST (34-1 10)
® if tax invoices are needed for sales (934-140)
® if assessable income has been earned (f2-135)

® whether GST credits and i i i
T nd income tax deductions can be claimed for eXpenses

® how sharing econom iviti .
y activities added .
(10-105) obligations, ed together impact GST and income fa

Black economy

Whiclplies black ecgnomy (or cash economy) is the patt of a country’s economic actiyi
acceleratinunrtecﬁg Pid and untaxed by its government. It is not a new pr\.‘;‘;r‘r;.%ty

h g technological change presents governments and revenue authonii -
new challenges and opportunities for dealing with it. N

In December 2016, the governm i
Taskorcn aog e L0, the lg;rmb]em slsl:t announced the formation of e Black Economy

““... people who operate entirely outside the tax ‘
! system or who are kn j
tax system but deliberately understate their income or overstate their()::}retﬁsg

Black economy partici
pants evade taxes and st
other government benefits.”’ may also be over-claiming welfare and

Measures that have been implemented include:

® increased funding in 2018 for ATO audit activity i i i
, .
a Black Economy Hotline (Tel 1800 807 875) meluding mebile strike toaly

Islsw rgg?gcets tlo deter the production., use and distribution of electronic sales
: l}j}p n tools to manipulate or falsify electronic point of sale records. A new
obacco offence regime for illicit tobacco (929-700) ' |

the taxable payment reporti ng system (TPRS) has been extended to include the toad

freight, s it i i
andg ecurity and information technology sectors from 1 TJuly 2019 (933-200),

° .
after 1 July 2019, businesses are not able to claim deductions for payments (0

employees or certain payment é
o pay § 1o contractors where they have not met PAYG

930-005
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Measures in Bill form or that have been proposed include:

o 2 NGV, strengthened regulatory framework for the Australian Business Number
(ABN) system (933-100) in 2018/19 (consultation paper, July 2018)

ayment limit of $10,000 would apply to payments made to businesses for
goods and services from 1 July 2020 (2018/19 Federal Budget). The government
issued a consultation paper on the proposal in May 2018

draft legislation containing measures to combat illegal phoenix activity (§41-900),
including:
_ new phoenix company offences to prohibit creditor-defeating dispositions of
company property, penalise participants or facilitators, and allow liquidators
and ASIC to recover property

preventing directors from improperly backdating resignations or ceasing to be a
director, leaving the company with no directors

making company directors personally liable for their company’s GST liabilities
and greater ATO data gathering powers

withhalding ATO tax refunds when a taxpayer fails to lodge a return or provide
cther information affecting the refund.

e diaft legislation released in October 2018 to establish the legal framework for
Director Identification Numbers (DIN). The draft measures set out who will be
required to obtain a DIN, the obligations associated with a DIN and the
consequences of not meeting the obligations

® an announcement by government in November 2018 of consultation on a range of
tougher measures targeting black economy activity including:

— new black economy offences and penalties

_ designating the ATO as a criminal law enforcement agency and giving it access
to telecommunications metadata, and

— new ATO powers to compel information from third parties, such as bank
information.

Cryptocurrencies

Revenue authorities are concerned that cryptocurrencies like Bitcoin present
opportunities for tax evasion, money laundering and other undesirable activities.

Bitcoin allows users to transfer money on the internet without using a bank, credit
card issuer or other third party. The network is controlled by those using it, on a platform
of encrypted software, ensuring security and anonymity. Bitcoin transactions are recorded
publicly and permanently on a register called the Blockchain, which means anyone can
see the balance and transactions of any bitcoin address. However, the identity of the user
behind a transaction is not easily revealed.

The ATO and other agencies like AUSTRAC and ASIC are concerned by the ability
of participants to conduct transactions anonymously. It is possible to use Bitcoin and
other cryptocurrencies in a similar way to using foreign bank accounts to facilitate tax
evasion. Transactions using cryptocurrencies present difficult tax compliance and record-
!‘eeping challenges. In March 2018, the ATO launched a community consultation to help
Itunderstand practical issues.

For information about current tax rules for recognising cryptocurrency transactions,
see §10-030 and §23-070.

[FTR 979-560, §958-010; FITR §19-545, 9620-220, 9620-223]
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General Anti-avoidance Provisions
730-110 Introduction to Pt IVA

The general income tax anti-avoid isi
5 lance provisions appear in ITAA
zg%ﬂleglrsntt the _umerous  anti-avoidance rules djrgged at ]:.arti:),c(?ﬂl)t R
e g eé s which appear e_lsewhere in the Act. Part IVA is also refi ard es of
nyms GAAP (general anti-avoidance provision) and GAAR (generalegfti oyt
-av

rule). Oidangg

Pal‘t I i 1<1 L 29 .

Sibdis ot Dtlxl/e?wliss : pﬁ'owsmn of ““last resort”’, so it does not apply unless the tg
ellowablesinsnye ‘flenotwal(aile. tI;;or example, it will not apply if a claimed cleclucti())(rpigyer,E
; under the general deduction provisi - 13 not

aside by some other speci . . provisions, or if the transactign
: pecific anti-avoidance measure. N ; -
- - . Nor need

commercially unrealistic transaction is entered into solely to generate talitx gggg:t'Where :
ion

is not effective for tax purposes in any event (Fletcher: 916-010). i

and Igieil(l;t(;?;:cllsigoier alio will not need to rely on Pt IVA if the transactio

Tiiiues: Hoaok Rfcni;e Zgal effect, as that transaction will be inherently ineffectjye

apparen;:Iy ance déculc ard Walter). However, when a transaction is evideucegtwe

court Ahat Sicxs docuEgﬁtz i:f ;Vé’lilllgt E’s ?;Ciegzzggg to establish, to the satisfaction of tl];i
: upon or were a

g(;;tic;n:ie other transaction before the court c?ould conclude that the t?;fg:afﬁzide or cloak

ocuments was a sham (Normandy Finance) evidenced

Part IVA strengthened

T rnm :
beneﬁt};? iogg 177?)1t amended Pt IVA in 2013 to remedy deficiencies in § 177C (
RCTin 2011 (430-1 , as revealed .by a number of Full Federal Court decisions, inc] (.a.x
e 130-160) and Futuris in 2012 (30-160). Part IVA was amended ¢ cluding
transagtigrclsw;hzgamm éit; avoidance schemes carried out as part of broader cogjrﬁak o

- I'ne amendments apply in relation t - CHg
started to be carried out, on or after 16 Noxembe fzsoclhf,mes that were entered into, or tha,

Multinational tax avoidance measures

The government h
| C as enacted a number AN
avoidance, including: of measures to address muliinational tax

& i . L ;
he doubling of administrative penalties that can be applied to laice multinational

companies entering tax avoidance or profit shifting schemes (§29-180)

@ the inati i i
usml;l;itﬂl_}&ﬁ:}t;;ngi g.grtll‘[jzgclid:;;(;i égw (I\I/U:AL) which targets multinational entities
! ments to avoid the attributi i
to a taxable permanent establishment in Australia (ﬂ30_2001;u:];)(11’1 i

® the diverted profits tax (DPT: 130-205).

' These measures apply to “‘significant global entities’* (430-200)
Fiscal nullity doctrine |

COUH;[‘I:;: ;Illﬁ{lz Cdg“uﬁ l;;siélceiﬁ :l;z:t the &iaoctrine of fiscal nullity, developed by the UK
. tax avoidance arrangement ' i
because of the general anti-avoidance provisions congtainzrcll 1S£1 (Ii’(t)fﬁfiozfzgzlﬁ)y o Ane

Criminal sanctions for tax fraud or evasjon

Th ] [
of Cﬁm?ngf‘zrg% Ig" axan(fn _Oﬁ”ences) Act 1980 (Taxation Offences Act) creates a number
el mcomeesta;e ?}tléITg tci tthg: tfraudulent evasion of various federal taxes —
: 1 -related taxes, FBT, petroleum resourc
f::l}ﬁiﬁimuztmp guarantee charge. The Act is directed against stri ei;ent e thé
are designed to render a company or trust incapable of paying tls)lg ¢ e

g30-110

Australian Master Tay Guide TAX AVO!
dide T

6,.9-000) or botl_l. T
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the other taxes within its scope.
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ation to income tax, the Act makes it an offence to enter into an arrangement

In rel : )
of securing that a company or trust will be, or will be likely to be, unable

yith 8 puIPOSe : . .
© paY income tax that is then payable (Taxation Offences Act s 5), or that will or may

masol'lably
gouns

be expected to become payable in the future. It is also an offence to aid, abet,
¢] or procure another person to enter such an arrangement (Taxation Offences Act s
The maximum penalty is 10 years’ gaol, a fine of $210,000 (1,000 penalty units:
he person convicted may also be ordered to pay some or all of the tax
Offences Act s 9; 12). The Act operates in a similar way in relation to

Note that the directors of a company may be personally liable to pay compensation
ies arising from participation in tax avoidance schemes or tax evasion. In
Pty Ltd (in lig) v Bineiter (No 4), the Federal Court found that directors of
lved in tax evasion schemes had sufficient knowledge of and involvement
to support a finding that they had breached their statutory and common
ctors of the companies. The liquidators of the companies succeeded in

t directors, based on rights to equitable compensation.
[FTR §81-150, 9942-003]

ompanies invo

130-120 Scoue of Pt IVA

ITAA3A FUTVA (s 177A to 177F) applies to schemes entered into with the sole or
Jominan purpose of obtaining a tax benefit. The operation of Pt IVA is not limited by
any other provision of ITAA36, ITAA97 or by any provision of the International Tax
Az cements Act 1953,

When Pt TVA was enacted, the then Treasurer said that:

e ‘“‘arrangements of a normal business or family kind, including those of a tax
planning nature”’, would be beyond its scope

® PtIVA is designed to operate against ‘‘blatant, artificial, or contrived arrangements,
but not cast unnecessary inhibitions on normal commercial transactions by which
taxpayers legitimately take advantage of opportunities available for the arrangement

of their affairs’’.

Despite these statements, the language used in the provisions is extremely wide.
However, since the practical application of Pt IVA depends on the Commissioner making
a determination in accordance with the powers conferred under s 177F, it is reasonable to
expect that the ATO will only exercise these powers where it considers that a scheme is
blatant, artificial or contrived, although it is somewhat uncertain which schemes would be
treated as falling within that description. It is also worth noting that in recent years the
original function of Pt IVA as a general anti-avoidance regime has been significantly
expanded by the enactment of provisions designed to combat more specific arrangements,
such as those involving withholding tax (§30-160) and franking credit trading (§30-195).

Part TVA specifically does not affect tax benefits under the income equalisation

deposit or farm management deposit schemes.

~ Part IVA is intended to apply to trusts and trustees even though in certain
citcumstances they may not technically be “‘taxpayers’’ (Grollo Nominees). It may also
apply to some schemes involving the group consolidation provisions (§8-950).

Part TVA may also apply to treaty shopping schemes (TD 2010/20). Treaty shopping
tefers to the structuring of an arrangement in a manner that attracts the operation of a tax
lreaty between Australia and another country to obtain a particular benefit or advantage.

Guidelines for ATO staff in dealing with the application of Pt IVA are contained in

PS LA 2005/24. In addition, PS LA 2008/6 provides guidelines for dealing with
taxpayers who have committed fraud or evasion. See also 30-170.

130-120
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The ATO has published a practical guide outlining the basic principles of hoy,
when Pt IVA applies to tax schemes. The guide, Part IVA: the &eneral anti-avoidy
rule for income tax — basic principles about how and when it applies (2005), is avajjg
on the ATO website. A fact sheet entitled Recognising, rejecting and reporting t@
avoidance schemes (2013) is also available on the ATO website

Effect of applying Pt IVA

Where Pt IVA applies, the Commissioner may cancel the relevant tax benéﬁ;
(30-180) and, in addition, impose penalty tax (129-180).

[FTR 1]81-19_9'}
130-130 Does PtIVA apply?

Section 177D determines when Pt IVA applies to a scheme. Separate rules apply

some other specific schemes or benefits (eg franking credit schemes: 130-195). The
conditions for the application of s 177D are as follows: '

® there is a scheme (130-140)
® there is a tax benefit (130-160)

® it must be possible to conclude that a participant in the scheme did so for the
purpose (determined objectively) of enabling one or more taxpayers to obtain a fay
benefit in connection with the scheme (130-170).

Part IVA applies if the conditions of s 177D are met. However, consequences floy
from the application of Pt IVA only if and when the Commissioner makes a
determination under s 177F to cancel tax benefits (Y30-180).

[FTR 981-195)
930-140 Is there a scheme?

To work out if Pt TVA applies, it is necessary to identify a “‘scheme’” ag definag ip
ITAA36 s 177A. A “‘scheme” means any agreement, arrangement, underiending,
promise or undertaking — whether express or implied and whether legally enforceable or
ot — and any scheme, plan, proposal, course of action or course of conduci (ITAA36s

177A). Anything done either alone or in association with another or others may constitute
a scheme.

Schemes involving franking credit trading and dividend sireaming, or franking
credits and consolidation, are separately defined in s 177EA (930-195) and 177EB,

respectively. The Pt IVA consequences of those kinds of schemes are set out in those
sections.

The role of artificial entities and their controllers may call for particular
consideration. Where a company is concerned, the company itself will probably be a
party, its purpose being determined by the collective purpose of its directors (or
sometimes the shareholders). However, the directors individually may also be parties, if
not otherwise than as a result of their mnvolvement as directors. The role played by
directors in discussions of the arrangement should be carefully considered.

A similar question may arise in relation to advisers, particularly when the client of
the adviser is relatively unsophisticated and relies heavily on'the skill and comprehension
of the adviser. In such circumstances, the adviser may well be a party to the scheme.

The simple disposition of an income-producing asset by a natural person to a
wholly-owned private company is not an arrangement to which ITAA36 Pt IVA will be
applied. However, where there are other associated transactions, transfers or

arrangements (whether antecedent or subsequent), the application of Pt IVA may need to
be considered in that broader context (TD 95/4).

130-130
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tuation, it is likely that there will be a nu]mber of s%l;?n;?fst:]}éa;tzzz
’ 3 involving a large num
le, there may be a s,cl_leme invo feps
1lv taken, and another scheme involving a fevyer numbert(_)tfu igo;e; csli?:n -
a.cmiliyh Cou;“t said that a set of circumstances w1_11 not %%112 1 u anL e
Peab()dy’ 312&133%16 of standing on their own without 1tbe}fn§1 er;Jb Sequam- Ly
they 7 h whether this is still the case as a result o g ot
ing, 200" 50, i i tely, there was no clear prece
g -170) is uncertain. Unfortunately, as ea o
o [fggrﬂgjsg sez)a)rate judgments in Hart as to the definition of “‘scheme’’, as
isi m - . .
mﬁ!ﬁgbfrglil] ] at first instance in Macquarie Finance. N oy
. | to a court against a Pt IVA determination, the (_,ommls]ilone_r (;:net oo
Qn agg ?ﬁ alternative ways. If, within a wider scherntf_: WI:E:5151123?1 ir:i?e; e fVA
b ‘ -scheme as meeting the r re s :
C};tnmissi(mer A e the wider scheme. The ability to isolate sub-

i8S ay rely on it as well as . _ : el
- Conmtnsiglrils;rlgtylVAycan apply may make it easier to assert that a sc
schemes L0

od into for the sole or dominant purpose of obtaining a tax benefi S
enter tish American Tobacco Australia Services Limited, the F\lﬂ]t ;iedce;; paﬁ?cs o
i EtS scheme included the transfer of assets betweenl e i'fithe ol outsizle of
thel Fde:;?; CGT roll-over election by the first compa_rpz and Szpfitgl losses 16, HPFSGE e
making . hich used significant capit: |
he-second company w e cofit into a related
the group by thesecond . ras to reduce tax by shifting a p :

; : ~ffect of the scheme was _ : ) eiected 4f
g g}falgl-a?ctiuléegffset tax losses against it on u]tl;‘[lic;te (S*fj]r% g)?lllco‘if;‘;fzé?t:gf P
fompart ’ : as limited to the making of the CG ] 3
argument thiat the scheme was t1y that Pt IVA did not apply by virtue of s 177C(2A).

wonld bave opened the possibili [FTR 981-200, 981-303]

[n any particular si

{hat were

benefit obtained?
- E:omx tax benefit”” in connection with a scheme for Pt IVA to apply (st
oo iry (s irst er mus
Th(gsetg)]ﬁzilinegaa tax benefit is a two-step enquiry (s 177(;). Fl:}it Sacgla:;;;l)?
21177Dz)1lchieved :oit least one of the following beneficial outcomes from
ave s

® an amount is not included in assessable income (s 177C(1)(a))

® a deduction is allowable (s 177C(1)(b))
a capital loss is incurred by the taxpayer (s 177C(1)(ba))

a foreign income tax offset is allowable (s 177C(1)(bb)), or

withholding tax is not payable on an amount (s L77C(1)(be)).

i have
S d. it must be established that the beneficial tax outcon&e il:\;ﬁ:l;ic }?:r; ! ‘iad
happel‘l:ecgno; it is reasonable to expect that it Wouldlnot lzavebl;i?f)i?ﬁ a,y e
ﬂ into or carried out. So, for example, ? ax ) ; ki
?aopzpl;eyg ?tl"l ::rfefrrigu(;to is not included in the taﬁcpaye];r S asszﬁz‘t;? :tpflfemsi }:}éﬁllce: | would
i ted to have been in
have been or might reasonably be expec
bEZn entered into or carried out (ITAA36 s 177C(1)(a)).

i g t scheme
icti 5 whi have taken place if the relevan
bout events which would e { chero
had T}ieb]z:rei? 122’331:63 into or carried out is known as the al_t;ma_ttw; pbc?tgéag P
Cgunl‘seorfactual The prediction must be sufficiently reliable for 1

reasonable (Peabody). ) . ber 2012

Before the amendments to Pt TVA that ajpply on _and if?’,r’% (116)3 ggyzmtair e
B |10}, i uomts bad dRGpIRe {[)he requlfeélg ’elztlgs }}Ev: happened, as a composite
e ave’” or “‘might reasonably be expec R - te.
}\]muld s en?irn rglg;fange of certainty or likelihood of the altema‘f[lgnede];éotsguﬁve
glrase rep;les mengdments applying on and from 16 Haneniber 2003 28 1r111 e’ limbs in
th?z?’}[eecr{ Ehztathe “would have’’ and ‘‘might reasonably be expected to hav
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the paragraphs of s 177C(1) are alternative bases upon which the existence of 4
benefit can be established. Further, there are rules for working out when and how 4+,
benefit is established under the two limbs (s 177CB). tay

The “would have’ limb )

A decision, for example, that an amount *“would have’’
income if the scheme had not been entered into or carried out,
basis of a postulate comprising all of the events
or existed, other than those that form part of the is descripeg
in the relevant explanatory memorandum (EM) as the “‘annihilation approach’’ Whey
postulating what would have occurred in the absence of the scheme, the scheme mugth‘

assumed not to have happened, ie it must be *‘annihilated’’ or extinguished. Cageg that
appear to have been decided on the basis of this approach to the first limb include the Full
Federal Court decisions Puzey (2003) and Sleight (2004),

been included in assessable
must be made solely gy the
or circumstances that actually happenaa.
scheme (s 177CB(2)). This

The “might reasonably be expected to have’ limb

A decision, for example, that a deduction “*
have been allowable”” if the scheme had not bee
made on the basis of a postulate that is a re
177CB(3)). Whether a postulate is a reasonable alternative to a scheme must be worked
out having particular regard to the substance of the scheme and its results ang
consequences for the taxpayer, and disregarding any potential tax results and
consequences.

might reasonably be expected not to
n entered into or carried out, myst be
asonable alternative to the scheme (g

This 1s referred to in the relevant EM as the “‘reconstruction approach”. The Bl
states that a reconstruction approach is a way to identify a tax benefit in relation to a
scheme that also achieves substantive non

-tax results and consequences. In these cases,
simply annihilating the scheme would be inconsistent

with the non-tax results ang
consequences sought by the participants in the scheme.

P> Example 1 (based on the EM to the amending Bill)

Mr and Mrs H want to borrow money to acquire both a family home and a holiday house that ti'e; plan
to rent to holidaymakers. They borrow the mongy under an arrangement in which the TEPAV TS are
applied exclusively to the borrowing in relation to the family home. The result is that {h= deductible
interest payments are increased for the

holiday home borrowing and the non-decuctible interest
payments for the family home borrowing are minimised.

Merely annihilating the scheme would not leave a sensible result because therz yvould be no borrowing
at all, so some reconstruction is necessary. 1t is therefore necessary to consider vhat might reasonably be
expected to have happened if the scheme had not been entered info, A reasonable alternative in this case
might be that Mr and Mrs H took out two loans, one for cach of the homes they wished to acquire, each
of which was entered into on normal commercial terms,

Examining the substance of a scheme requires a consideration of its commercial and
economic substance as distinct from its legal form or shape. Where a scheme forms part
of a broader commercial transaction, a postulate would be a reasonable alternative to the
scheme if it performed the same role in relation to the broader transaction as the scheme
itself performs, disregarding its tax effects. If a scheme is integral to a broader transaction
in the sense that it is intertwined with it and facilitates it in some way, then it would be

reasonable for an alternative postulate to involve a reconstruction of the broader
transaction, so long as that produces the same non-tax results and consequences as were
in fact achieved by the broader transaction.

P> Example 2 (based on the EM to the amending Bill)

Assume that in order for Kerry to secure a tax deduction for borrowing money to invest in an offshore
company (Offshore Co) it is necessary for her to interpose a resident Australian company. She does this
by using the borrowed funds to buy shares in an Australian

shelf company (Oz Ca). In turn, Oz Co buys
ordinary shares in Offshore Co. Oz Co performs no other role,
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o [VA applied to deny deductions for payments made to an ‘‘employee welfare

3 established by an employer for the benefit of employees (Trail Bros Steel &
td). An employer stopped making contributions to a self managed

fund on behalf of the employees and instead made payments to the fund,
the law limiting the amount of deductible contributions that could be
n fund. The Full Federal Court affirmed the Commissioner’s Pt
ion, disallowing deductions for the substituted payments. The court did
ntention that if the scheme had not been entered into and the

pt the taxpayer’s co
de to the fund, the taxpayer would have made deductible

- ments had not been ma

pﬁy‘mﬂﬂts to its employees in some other way.

However, the court considered that, if the scheme had not been carried out, it was
able to conclude the employer would have made deductible payments up to the
of deductible contributions that could have been made to a superannuation fund.
the amount of the tax benefit was not the full amount of the deduction

the difference between it and the deductible superannuation contributions.

In Grollo Nominees, the Full Federal Court ruled that Pt IVA can apply to a trustee
though the relevant tax benefit accrued to beneficiaries of the trust.
[FTR 481-210, §81-330]

30-170 What'was the dominant purpose?
[n oider for the general anti-avoidance provisions to apply, it must be able to be

concluaad tuat at least one person who entered into or carried out the scheme did so for
the so'e or dominant purpose of obtaining a tax benefit (ITAA36 s 177A(5); 177D). In
{szrmining this, the Commissioner must take into account the following eight matters

1sted in s 177D(2):

(a) the manner in which the scheme was entered into or carried out

(b) the form and substance of the scheme

(c) the time at which the scheme was entered into and the length of the period during
which it was carried out

(d) the income tax result that, but for Pt IVA, would be achieved by the scheme

(¢) any change in the financial position of the relevant taxpayer that has resulted, will
result, or may reasonably be expected to result, from the scheme

ancial position of any person who has, ot has had, any

f a business, family or other nature) with the relevant
r may reasonably be

(f) any change in the fin
connection (whether o
taxpayer, being a change that has resulted, will result, o

expected to result, from the scheme

(g) any other consequence for the relevant taxpayer, or for any person referred to in (f),
of the scheme having been entered into or carried out

(h) the nature of any connection (whether of a business, family or other nature)
between the relevant taxpayer and any person referred to in ().

Relevant cases

Each of the eight matters involves an objective finding of fact (Spotless). The
parties’ subjective intentions are certainly not decisive. In fact, it may well be that they

are irrelevant (CC (NSW) Pty Ltd (in liq); Eastern Nitrogen; Vincent).

Although each of the eight matters must be considered, it is not necessary that they
be unbundled from a global consideration of purpose and ““glavishly ticked off”’
(Consolidated Press Holdings).
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There was no “‘objectively ascertainable business purpose’’
fee. The court was in no doubt that the function of the fe
deduction for an expense that appeared genuine but was ac

served by the pa
€ was 10 generate
tually a contrivance,

Part I[VA applied to a complex set of cross-border financin
in the cancellation of foreign tax credits claimed by the taxpayer
Court). Citigroup, in partnership with a subsidiary company,
in Hong Kong and immediately sold the interest and pring

a Staty

g transactions, resylfin.
(Citigroup, Full Pegait
subscribed for bongs 155und
ipal entitlements yp

_ under thy
bonds. Hong Kong tax was paid on the gross proceeds on the sale of the coﬂp(;;*- i

: ; ; . pmché.;@,
as assessable income and claimed foreign tax credits for the Hong Kong tax paid, Tﬁe"

Australia, Citigroup returned the Hong Kong profit in the year the bonds were

court held Citigroup’s dominant purpose was to obtain the foreign tax
Australia.

Splitting personal exertion income

Part IVA has been applied to various arrangements mvolving the g
personal exertion income. Although specific statutory limitations have appli
July 2000 (Y30-600), Pt TVA continues to have potential application (Y30-690).

Application of Pt IVA: Commissioner’s view

piitting of
ed since |

The Commissioner has issued extensive guidance and o
Pt IVA to specific transactions. The following information
categories of schemes benefiting individuals, loans,
transactions and companies, shares and other securities.

Schemes benefiting individuals

pinion on the application of
is organised under the broad
leasing and other financig|

Part IVA may be applied to schemes involving the creation of tax benefits for
employees, including: fringe benefits such as cars provided by service or servicel
administration companies for the private use of employees (IT 2494); an emp1eyeé
benefit trust arrangement, where bonus units are issued to employees and neither ITAA97.
§ 6-5 mor s 15-2 apply (TR 2010/6); an employee savings plan, where an employ:s
contributes what would otherwise be salary or wages to a benefits trust and the erxnloyee

receives bonus units (TD 2010/10); and a salary deferral arrangement as describsd in TD
2010/11.

Schemes involving professionals and their legal structures include: service
arrangements with unusual features (eg the service fees are excessive ‘IR 2006/2)); a
professional person’s practice company makes no attempt to distrihai= income or it holds
unacceptable investments (IT 2503); schemes involving professional services providers
eaming personal services income who enter into a partnership with unrelated taxpayers,
Income is re-characterised as partnership income to enable the taxpayer to split the
income with a spouse or related party (TD 2002/24); schemes to claim deductions for
purported partnership losses claimed to have been incurred as a result of entering into
prepaid service warrant arrangements (TD 2003/9). The ATO has published a guide on its

website Your service entity arrangements to assist professional firms in determining
whether fees paid under their service arrangements are tax deductible.

Schemes involving individuals in business include: incentives given to enter into a
lease of business premises (IT 2631: §10-116, ]16-650); large deductions claimed for
internet marketing expenses paid to tax-haven based marketers (TD 2002/23; §16-725);
and deductions claimed by a retailer for volume allowances contributed to a mutual
association (TR 2004/5).

Trusts may be used as a vehicle for delivering tax benefits of the following kinds: a
deduction for interest claimed as part of an uncommercial trust arrangement (1D
2009/17); capital gains streamed to a beneficiary where there is a deliberate mismateh
between trust income entitlements and amounts actually taxable (TA 2013/1); and
deductions claimed under certain home loan unit trust arrangements (TR 2002/18). The
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Dovzmber 2017 are invited to contact the ATO.
Loans, leasing and other financial transactions

i d financing schemes including: margin 1end1ng

e I?Fa%SﬁeB?%glLZ(itta?nl%iizing unit trt;gst arrangements (IT 2512 1110—4?536
arrangementS({Ii iened to provide a non-resident beneficiary with an ?ntnl;‘r‘rréeﬁn. o
?I:anegsinillfgsme ?afned by a resident trust estate fromil asso:;lmtes é};t%gjtugose iS),“m
oy i " where the subj _
“investmel;lt 102111(1)12111‘[16?2;1]{:;?}11??]3aarélilzg/elrieggd schemes under which an Auit;?clléﬁ
II]aydOffszek(sm:o convert otherwise assessable interest income from a non-rt
;:Hgiver ‘nto non-assessable non-exempt dividends (TD 2011/22).

Leasing schemes that may be attacked by Pt gf)A include{) giﬁnefgﬁr;n (::1; ltexic;zgiﬁg
i r equity leasing (IT 2169); cross ; irg
o égtszs(t,rsic)tu?ed tg a\?;id withholding tax on royalty or interest Eﬁﬁlﬁse{g K
?)ggn lg)ﬁ') and sale and leaseback arrangements where appropriate .\(fialules alfe o a;set n
respec;: of the sale price of the asset, the lease payments, the residual value
any balancing adjustments (TR 2006/13: 923-240).

i licy premiums are paid by an
ly to arrangements where h_fe po : ] 2
emy 113211; {)\11%31}:11’1;}] oafp a?n{:mployee with the expectation that the emplogez k‘;\;g ogetfunli]umz
amgur?;s paid as premiums shortly after they are paid (TD 9_2/ 164); an ‘zmd ‘[?f'mancial
are paid under arrangements known as ‘‘financial insurance

reinsurance’” (TR 96/2).

i i A may apply

i i ctions that have tax-driven features to which 'Pt.IV ply

mcltlgg?asglzgyt;ﬁiric swap scheme — typically two swap tragsditzoifn;?';e;fg aﬂ -

between an Australian resident company and an qn;elated non-resi enn e

2010/12); a non-arm’s length disposal of a traditional sec.urﬁc)if Eeg n?inimise ek
related pjarty) (TR 96/14); and wash sale arrangements used to

2008/1: §11-250).
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930-190 Dividend stripping .

ITAA36 Pt TVA contains a provision which is specifically directed at ““divide
stripping’’ schemes. This provision applies where: nd

(1) as aresult of a dividend stripping scheme, any property of the company is dispog o
of

(2) the Commissioner is of the opinion that the disposal of the
wholly or in part, a distribution of profits (whether of the curre

property Tepresenjs.
accounting period) of the company, and

nt, a past or a future

(3) if the profits represented by the disposal of the property had been paid as a divideng
immediately before the scheme was entered into, it would be reasonable to expect
that this would result in an amount being included in a taxpayer’s assessable

income (ITAA36 s 177E).

Where these conditions are satisfied, the scheme is tak
IVA applies. The taxpayer who would have been asses
notional dividend referred to in (3) above is taken to have obtained a tax benefit i
connection with the scheme that is referable to the notional amount not being included i
assessable income. The amount of the tax benefit is the notional amount.

The Commissioner may then make a determination to cancel the tax benefit iy
whole or in part and also, if the circumstances are appropriate, a determination to effec
any compensating adjustment or adjustments that may be necessary (130-180).

Section 177E applies only to schemes that have the dominant purpose of tay
avoidance. Ordinarily, this purpose is to enable the vendor shareholders to receive profits
of the company in a substantially (if not entirely) tax-free fi

orm, thus avoiding tax that
could be payable if the company’s profits were paid as dividends to shareholders

Therefore, it did not apply where the dominant purpose was to carty out a commisx
corporate reorganisation, the sale of the shares was only incidental, and sign’Scant
assessable capital gains were received (Consolidated Press Holdings).

en to be a scheme to which py
sable on the payment of the

The section applies not only to schemes “‘by way of or in the nature o dividend
stripping, but also to schemes that have “‘substantially the effect’” of dividend stripping
(see Lawrence and the article in CCH Tax Week 935_2_2009 (2009))..This 1s intended to
catch schemes where the distribution by the company is not in the fommi-of dividends, eg

where an irrecoverable loan is made to associates of the purchaser.

An example of a dividend stripping scheme for the purposes of s 177E is given in
TD 2014/1. Broadly, the arrangement involves accessing the tax-paid profits of a private
company using dividend access shares, in a way that transfers the economic benefit of the
company’s profits to the original shareholder and his/her associates in a tax-free or

substantially tax-free form.
[FTR 981-360]
930-195 Franking credit schemes

ITAA36 Pt IVA is also attracted where a scheme involving a disposition of shares s
entered into with a purpose of enabling the taxpayer to obtain a franking credit benefit
(ITAA36 s 177EA). Unlike the general provisions of Pt IVA, this provision does not

depend on the formal identification of a ““tax benefit in connection with®’ a scheme. It
applies where:

@ there is a disposal of shares or an interest in shares

® a franked dividend is paid

130-190
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i fat
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- ic to obtain a franking cte it. ne
f the participants was 2
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otel'l. 14.

(TR 200973).

i i 3 -incidental purpose of enabling
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e ommerci i i long-term comumercial objectives al
s commercial basis and to achieve ; ‘ ; ‘
1'-131? S 1§$EA could not apply (Electricity Supply Industry Superannuation (Qld))

i i Iy to a dividend washing
issioner believes that s 177EA will geqer_ally apply to
Theocfort]]]:icm?;f:i] edescribed in TD 2014/10. Dividend v_vashmgdloccursw\;\lfhzr; :
slib:er:rkl;lder who places a relatively high value on franking cre lttsrs(zt oh. 7% 2
:u;erannuation fund or an income tax exempt not-folr—proﬁtﬁentllt_}rrl)g ecl:'e‘i] A
ing :
ions with a shareholder who places a lower value on trank

tr:g;l?f;stilg:r?t)mresulting in a transfer of the value of franking credits from the latter to the

former.

i i in the imputation provisions lir_nits, irom 1 Jul_y 2013, an enfity’s
bﬂjt?]]tc:n(gi%;ijly tﬁebeneﬁts oi? any additional franking credits reci\{?(c)l ats;1 te;dr?]sln;itﬂ?:
gividend washing (ITAA97 s 207-157: 4-975). In March 2016, the t dsto stk
lication of s 207-157 to distributions on or after 1 July 2013 is expecte I
Eg)%':missioner from making determinations under s 177EA to target dcllv*:he‘? dividen(gi
(A?TO statement o Norman Superannuation Fund). The AAT cogﬁt;mg ! 3 Oz’i;' Avgsiy
washirig scheme that took place after 1 July 2013 was caught both by

\TTEA (Lynton).

The ATO has warned that s 177EA may apply to a scheme in wlélecllt} erln E;gga;z
company with accumulated profits channels franked dividends to a il AT
superannuation fund (TA 2015/1). Section 177EA may also apply to c';lrrz%lﬁ )

a company raises new capital to fund the payment of franked dividends ( .

Franking credit schemes and consolidated groups

On the introduction of the consolidation regime (8-000), a s.peciiﬁc njz;ti'l't;—a;/r?;dcli?;u;g
rule was targeted at schemes entered into with a purpose of ;nal_olmg {%7EB§
be transferred from a subsidiary to a head company on consolidation (s ;

i i after 1 July 2002. It
i 177EB applies to schemes en_tered into on or .
Suppl?eing;; the generslp franking credit trading rules in s 177'EA by ‘appg;rtleg ;(T)O:lk;a.
specific circumstances of the consolidation of a compapy_wfthl’rylE'}l3 LOTFTTEB(z))
Section 177EB does not limit s 177EA, nor does s 177EA limit s 17 (s :

930-195
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® Direct . ; ;
rectors must ensure that, where the company has made PAYG deducﬁons : Where capital works are destroyed, there may be a balancing deduction based on

from employees’ wages), or become liable for superannuation

company remits the instalments or SGC to the /[XJTO within thg;l;r:tlf];z?bcz 0y
make alternative arrangements. In default, each director becomes persone e
for a penalty equal to the unpaid amount (§25-560).  Directors should ala
payments are made for PAYG withholding to the ATO to ensure tax ded,

available for the company’s salary and wages (726-620). A

or
11y Jighje
S0 en
Ccliong are

A director may be personally liable for a special “PAYG withhold;
compliance tax”’ where the company has withheld PAYG amounts from il
made to the director, but failed to pay its total A
Commissioner. Corresponding rules may also apply to associates of d

withheld amountg to (he
certain circumstances (%25-560). TR

Where an offence is committed by the com i i

_ pany, the directors may also b
a range of associated offences, including aiding and abetting, inc)i(ting oreu]r]a‘ble 5
commission of an offence, or conspiracy to defraud (929-700). b

Where a “‘taxation offence’ is committed b i i
: ) y the company, directors will als
treated as having committed the offence unless they can show that they wzlrion%i

involved with it. The court may also mak i i i
iy y also make reparation orders against the direciors

A director who is appointed as the public officer of the company is respons;

the performance by the company of its tax obligations, al?d 231/50 bez?r(;n;:t;ie fog
hablhty In certam circumstances. Even if the director is not the public (Jﬁicerofl;l
Commissioner may serve a notice on the director requiring him/her to ens-ure‘th’3
the relevant company obligations are carried out (Y3-030). .

In the absence of a tax sharing arrangement, directors of a ¢ ich i

: ] ompany which is par* ¢f
a consolidated group may find that the company may be liable for the tax Iiagilitir:
of other companies in the group (Y8-000). :

Directors may be liable under the ‘“*bottom of the harbour’’ legislati

r’’ legislation and for a
range of other offences such as making false and misleadi it
hindering taxation officers (§29-700). K\&#

The state of mind of a company will normally be taken to be the state of mind of its
directors and managers. In the case of taxation offences) tic intentions of the

employces who commit the relevant acts may be attribe -
s y abuted to the company

For the purpose of assessing penalty tax, a disclosure mad i

) ; e by a director of a
private company after the ATO has already made contact with the company will not
be regarded as a voluntary disclosure (§29-710).

944-130 Natural disasters tax checklist
Loss or damage: general

Premiums paid for insurance cover for business lo ;
(f16-550). sses are normally deductible

Insurance payouts for loss of profits are assessable ('ﬂl 0-170).

Destroyed trading stock can be valued at nil. Payouts fi :
assessable (9-240, 710-170). youts for loss of trading stock are

Payouts for loss of deprec_iating assets normally give rise to balancing adjustments.
but a roll-over may be available where a replacement asset is acquired (17-720).

Special depreciation rules apply on the loss of business cars (117-665).

4-130

arge, (he

\
)

the amount of undeducted construction expenditure. Payouts for loss of capital
improvements reduce the balancing deduction otherwise arising (420-530).

{055 O damage: CGT

" ¢ CGT exclusions apply to the loss of trading stock and depreciating assets (11-700).

s Capital losses on collectibles acquired for $500 or less are disregarded (§11-390,

q11-640).

s Capital losses on personal use assets are disregarded (711-400, 711-640).

e Capital losses on cars or motor cycles are disregarded (911-640).

o The loss or destruction of an individual’s main residence does not give rise to a

capital loss. Special rules apply where there is a subsequent sale of the property
(f11-730).

e Ifan asset or part of an asset is totally lost or destroyed, and an exemption does not

apply, CGT may apply but certain gains may be rolled-over (11-250, §12-260).

e If an asseiws permanently damaged, CGT does not apply but insurance proceeds

may recuct the cost base (]11-550).

Repairs{:-evention and other costs

(4

The cost of repairs to business property is deductible (716-700). If the expenditure
is on capital improvements, it will instead be taken into account for the purpose of
determining the cost under the depreciation (17-105), capital works (20-510) or
CGT rules (11-550).

Demolition costs would normally be capital (16-060).

A three-year write-off applies for capital expenditure on a wide range of water
facilities for the purpose of conserving or conveying water. This would include the
cost of installing an extra pump for an in-ground swimming pool where the pump is
to be used solely for fire fighting purposes (J18-080).

Rural businesses can claim an outright deduction for capital expenditure on
landcare operations (§18-100).

Rural businesses can claim an outright deduction on construction and installation of
fodder storage assets for their own business livestock. To get the outright
deduction, the fodder storage asset must be installed ready for use on or after 19
August 2018 (918-085).

An outright deduction can be claimed for expenditure on business-related
environmental protection activity (§19-110).

An outright deduction is allowable for expenditure on rehabilitation of mining sites
(919-100).

The cost of replacing plants in an existing plantation because of storm damage
would normally be deductible outright (§18-070).

A deduction is allowed for capital business expenditure on the establishment of
trees in ‘“carbon sink’> forests established for the purpose of sequestering carbon
from the atmosphere (19-120).

Expenses of closing down a business would normally not be deductible, but may
qualify for a write-off over five years ({16-156).

144-130
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Other special rules for primary producers

® A concessional rule applies where drought, fire or flood causes there tg

bEan

advanced shearing by a primary producer carrying on a sheep grazing busin
[

(Y]18-140).

}f the taxpayer’s assessable income would otherwise include a disaste

insurance recovery for the loss of livestock, the taxpayer can elect to g o
gmount of the recovery in equal instalments over five years. The same f re?‘d i
insurance recoveries for the loss of trees by fire (18-150). e

Special concessions apply if there has been a forced sale or d i
! eath of |
to destruction of pasture or fodder due to drought, fire or flood (Y1 813 16(%/.68‘[00;{ %

Averaging rules may apply where there are fluctuations of pri ;
income from year to year (18-200). o PrImAY DI

Withdrawals of Farm Management Deposits may be made without tax penalty eyep

though they occur within [2 months, provided th io
circumstances (418-290). P T UEE B Rt

Grants and assistance

One-off governmental grants to assist with livin 3
_ g expenses may be ta
some grants made to businesses may be assessable (§10-195, 1{10-}{97).  fres e

Gifts to charitable funds to assist persons in necessitous circumstances are

deductible, and payments from such funds would
10070316950, ould not normally be assessable

Donations to disaster relief funds may be deductible (§16-950).

Gifts of goods and services by businesses to victims of dis i
( astl g
as marketing expenses (16-152). sters may be < N

Income earned from employment in the operations of a de i i
from 1 veloping country relief

fund or a public disaster relief fund qualifies under the GXEIE]”‘J[%Or. fo:r)fforziw

employment income (10-860). ) =

Records and substantiation

Concessional rules apply where substantiation records of work and travel claims
have been lost as a result of circumstances outside the taxpayer’s control (16-340).

Bank fees for replacing business records are deductible (]16-152).

The ATO may be able to assist in reconstructing destroyed tax records (§9-045).

Other hardship concessions

An exception to the non-commercial loss rules may apply where there are special
circumstances, including natural disasters (16-020).

Early release of superannuation benefits may be possible i
financial hardship (f13-025). v be possiule in cascs of S

Hardship resulting from natural disasters may be a factor in obtaining an extension
of time to pay tax or lodge returns, a release from payment, relief from interestor
penalties, and fast tracking of refunds (§25-450, 929-400, 929-530).

The financial effects of a natural disaster may be taken into account in determinitg

whether an entity satisfies the “‘small business entity”’ i ini
; income tests fi il
tax concessions (7-050). v or bl

44-130
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ST aspects
e A natural disaster may mean that a business is no longer a ‘‘going concern’’ that is

044-1 40

eligible for GST-free status on sale (934-240).
Charities can elect to have fundraising events treated as input taxed (§34-170).

The prospect of factors such as drought or fire may be taken into account in
determining whether a business satisfies the income test for the “‘small business
entity’” GST concessions (f34-270).

An input tax credit on business items that you have acquired is not affected if the
items are subsequently destroyed (§34-100).

If the business is reimbursed for its losses under an insurance policy, the settlement
will not be subject to GST, provided that the insurance company was notified of the
input tax credit entitlement for the premium (34-210).

GST does not apply where unconditional gifts are made to victims of natural
disasters (§34-160).

The Commissioiier can waive or modify the formal requirements for tax invoices or
adjustment ijtes in special circumstances such as natural disasters (q34-140).

Students’ tax checklist

gemuriczation and benefits

Commonwealth government education or training payments made for students aged
16 or over, such as Austudy, ABSTUDY or youth allowance, are generally
assessable, though exemptions apply to certain supplementary payments (f10-195,
110-700).

Payments for students under Commonwealth assistance schemes for secondary
education, or for education of isolated children, are exempt (910-700).

A Commonwealth Trade Learning Scholarship is exempt (1 0-700).
Certain apprenticeship bonus payments are wholly or partly exempt (110-700).

Other scholarships, bursaries or other educational allowances derived by a student
of any age receiving full-time education at a school, college or university are
exempt, unless otherwise specified (710-740).

Concessional tax treatment may apply to certain educational scholarship plans
offered by friendly societies (13-470).

A university does not have an obligation to make superannuation guarantee
contributions in relation to scholarship payments made to students where the
scholarship is funded by an industry-based organisation (f39-024).

An ordinary allowance received by a student from his or her parents would not
normally be assessable unless it is a distribution from a family trust or is a wage
received as a salaried employee (§10-010).

Payments received by visiting students from overseas for their maintenance,
education or training are typically exempt from Australian tax where they’re
visiting solely for educational or training purposes and a Double Tax Agreement is
in force (22-150).

Certain international scholarships are exempt (Y10-700).

Benefits relating to placement in an approved student exchange program may be
exempt from FBT (Y35-645).

944-140
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@ A death benefit termination payment or superannuation death benefit paidr
financially dependant student may be eligible for concessional tax treq t”' i
(914-270, 14-680). tmeng

HELP and Financial Supplement repayments ) -

® The Higher Education Loan Programme (HELP) offers loans to assist Studen:;‘ L

pay their higher education fees and to study overseas. The obligation to

repayments of HELP debt apply once repayment income reaches a minimum 1 '
This is extended to debtors living overseas from 1 July 2017 (%2-380). w%

e The PAYG rules apply to debts due under HELP and debts still due under fhe
former Financial Supplement (FS) scheme. Variation of PAYG instalments mﬁ'ybe
appropriate once the debt is repaid (Y27-100, 27-280). ®

@ Certain superannuation contributions may be treated as income for the purpose of
determining liability to make HELP or FS repayments (Y13-730). E

Deductions and offsets

® FEducation expenses may be deductible where they have the required connectigy
with the production of assessable income. The expenses may include tuition fees,
textbooks, student union fees, student services and amenities fees and travel and
living expenses incurred in attending conferences, seminars and educationa
institutions. However, self-education expenses are no longer deductible againgt
government assistance payments (16-450).

Liability, rates and thresholds

® An international student who is a non-resident of Australia is not eligible for the
tax-free threshold, and must lodge an Australian tax return if they derive any
Australian assessable income in the income year. However, students who ar
studying a course in Australia of a greater duration than six months may be trezind
as residents for tax purposes. In years in which they are residents for only an of
the income year, the tax-free threshold will be apportioned. A short term vea ‘ional
experience student would not normally be a resident (f2-130, §21-010).

® Students under 18 years may be subject to the special tax rates appiviag under the
minors’ income rules (§2-170).

® A person who is in full-time education at a school, college.or university and is
under 25 years can qualify as a dependant for the purpose of calculating &
taxpayer’s liability or exemption from the Medicare levy or the Medicare levy

surcharge (92-310). )

Other aspects

.- . 3 . .
® Quotation of a TFN may be a precondition to enrolling in a higher educafion
institution or in an Open Learning course (933-000). |

i

@ Secondary school students may use a simplified method of obtaining a TaxFllﬁ |
Number by applying under the ATO’s Secondary Schools TFN program (1[33105;%

Overseas students whose course of study is six months or longer can apply online.

® Most educational services are GST-free (34-165).

944-145 Indigenous taxpayers tax checklist

This checklist sets out those tax-related measures that speciﬁcally apply 10
indigenous taxpayers or that may be particularly relevant to them.

s 4
e Aboriginal housing associations and land councils may qualify as public benevol
institutions, so gifts to them may be tax deductible (f16-950) and payroll
exemptions may apply (§36-060).

944-145
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‘_ o Mining payments made to Aboriginal people and distributing groups relating to the

use of Aboriginal land for mining and exploration are subject to mining
withholding tax, but are otherwise tax-exempt (Y10-893, 19-006).

o PAYG withholding may be required when making payments to indigenous artists
where that artist is in business and does not quote an ABN. However, rates may be
varied to nil where there is a payment for artistic works where the artist qualifies for
a special Zone A rebate and does not quote an ABN (§26-220).

¢ PAYG withholding may apply to payments for tutorial services provided for the
Indigenous Tutorial Assistance Scheme and specified interpretation and translation
services (J26-150).

o Retrospective tax exemption may apply to native title benefits accruing to
indigenous people and associated bodies (719-006).

¢ Payments under the ABSTUDY scheme are assessable if made to students aged 16
~ or over (]10-700), but may qualify for the beneficiary rebate ({15-315).
Supplementary amounts are exempt (f10-700, 10-885).

' A special ““Application for TFN"* form (f3-000) is available for Aboriginal or

Torres Strait Tsianders, with an expanded range of persons able to provide proof of
identity.

8 A beneficiary tax rebate applies to a range of assessable social security benefits and
allowances, including ABSTUDY, the Assistance for Isolated Children Scheme and
Cowmunity Development Employment Projects (15-315).

a Specified payments made to students awarded an Indigenous Training and
Recruitment Initiatives (INTRAIN) Scholarship are tax exempt (CR 2011/37).

'® A tax offset applies to investors providing low cost housing under the National
Rental Affordability Scheme (120-605).

® Resale royalty payments received by an artist under the Resale Royalty Right for
Visual Artists scheme are normally assessable (§10-510).

- ® Assistance in preparation of tax returns may be available under the ATO’s Tax

_ Help program or from the ATO Indigenous Helpline (phone: 13 10 30).

® Tax offsets (‘‘zone rebates’”) are available for individuals who are residents of
specified isolated areas (§15-160).

'8 Various FBT concessions apply for fringe benefits provided to employees working
in remote areas (§35-650).

144-150 Sickness, injury and disability tax checklist

edical expenses

® Medical expenses are normally not tax deductible (or depreciable) unless there is
something peculiar to the taxpayer’s income-earning activities that requires the
expenditure to be incurred (§16-175, §16-190, 917-010).

® A deduction is available for the cost of protective clothing. Sun protection
~ equipment may also be deductible for outdoor workers (416-180).

The cost of repairs made to control health risks may be deductible as environmental
protection expenditure (§19-110).

An employer may be able to claim a deduction for medical expenses incurred in
connection with its employees, provided that the necessary connection with the
nferests of the business can be shown (¥16-520).

944-150
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® Providing benefits to employees by paying or reimbursing their eXpenses -
expose the employer to fringe benefits tax (FBT). However, there are g o SES may
medical and health-related FBT exemptions (]35-645). umber of

® In certain very limited circumstances, a resident taxpayer whose net .
expenses exceed a certain threshold may claim a tax offset of the excesg N sn;}e F
the expenses are also tax deductible, it may be that both the deduction and th‘ 20.1f
could be claimed (15-325, 416-100). © offse

® Most supplies of health and medical services are GST-free (34-165).

® Supplies of cars to disabled veterans and other disabled persons may be GST.

(734-220). “free
Insurance, compensation and social security

® Lump sum compensation payments for personal injuries are assessable if they g
solely for loss of earnings, but not if they are for loss of earning capacity q 10-185")‘

® (Certain annuities and lump sums provided to personal inj ictims unde
‘6 £X) Jury VlCtlIn_s 1d
structured settlements’” are tax exempt (10-185).

® Periodical payments for loss of wages, such as workers com :
assessable (]10-180). pensation, are

® A capital gains tax exemption applies to various personal injury co |
awards (711-650). jury compensation

® Periodical payments under a personal accident, income protection or disahili
insurance policy would normally be assessable, and premiums deductible, where
the payments take the place of lost earnings (]10-210, 416-560). ’ '

® Ordinary health insurance contributions would normally not be deductible, but a i,
offset may be available in some situations (§15-330). ' '

® Various social security and related benefits may be payable where a perse .
or disabled (Y10-195). pay person 1s sick

® Tax and CGT exemptions apply to certain foreign wounds and disebiliy pensions,
persecution compensation and military injury payments (12200 — 910-204
910-780, §11-650). .

Superannuation and termination payments

e In cgrtain cases, people can get early access to their superannuation benefits on
medical grounds (f13-025).

® Cf:rt:ain carers or care recipients qualify as ‘‘dependants’ who may be eligible to
receive superannuation death benefits (114-270).

® Where a superannuation lump sum payment includes a disability benefit, a portion
of the payment may be tax-free (14-130, 914-220).

® Where a lump sum employment termination payment includes a disability benefit, 8
portion of the payment may be tax-free (114-640). '

@ (Certain personal injury contributions are excluded from the non-concessional
contributions cap (13-780).

® A person entitled to a disability pension from a superannuation fund may qllallfY i
for a tax offset (]14-220).

® The legal personal representative of a mentally incapacitated member of 3-_9-315 1
managed superannuation fund may take the member’s place as a trustee (]13-060)

-
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i or exemptions, concessions and special rules

¢ Exemptions from the penal ““minors’ tax’’ apply where the minor is disabled

(12-170).

periods of sick leave do not affect a person’s continuity of foreign employment for
the purpose of determining eligibility for the limited exemption on the foreign
earnings (710-860).

Full or partial exemption from the Medicare levy may apply to people entitled to
concessional medical treatment (§2-340).

An individual who is permanently incapacitated may qualify for the small business
15-year asset CGT exemption (7-165).

[ll-health may sometimes be taken into account in applying for deferment of
payment or relief from various tax penalties (929-400).

The illness of a director may constitute a defence against personal liability for the
company’s failure to account for PAYG instalments (§25-560).

The illness oi.a taxpayer may constitute special circumstances that enable the
taxpayer to/aveid the application of the non-commercial business rules (16-020).

The Comiiissioner may release a taxpayer from tax liabilities where collection of
the iax will cause serious hardship (§25-450).

A taxpayer may be able to claim a dependant (invalid and carer) offset in certain
aircumstances (15-100).

Gifts to public funds established for the relief of persons in necessitous
circumstances are tax deductible. So are gifts to certain bodies for public health
purposes (716-950).

Where the only source of income of a presently entitled but mentally incapacitated
trust beneficiary is a distribution from that trust, the beneficiary is not required to
lodge a tax return (§6-120).

44-155 Marriage breakdown tax checklist

Disposals and transactions
L

® CGT consequences may arise where there is a division of assets or property
between the spouses as a result of a marriage breakdown (11-000).

" ® Amounts paid as part of a seftlement on the breakdown of a marriage or

relationship may be exempt (§11-670).

® In certain circumstances, a CGT roll-over applies where assets are transferred
between spouses as a result of the breakdown of a marriage or relationship
(§12-460).

® The roll-over also applies where the assets are transferred by a company or trust.
Special rules apply where the roll-over involves a CFC or certain non-resident

" trusts (12-470).

® Where the roll-over applies, balancing adjustment relief is also allowed for
depreciation purposes (7-250, Y17-710).

® Where the roll-over applies, eligibility for the main residence exemption is based on
the way in which both spouses used the dwelling during their combined period of
ownership (11-750).

q44-155
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Maintenance
® Maintenance payments may be tax exempt (10-855).

® Maintenance payments would normally not be tax deductible as no connecti

; The higher rates applicable to the unearned income of minors do not apply to
-[.:mcome derived by the minor from the investment of property transferred to the
. minor as a result of a family breakdown (2-180).

® Where the roll-over applies, the 12-month period for determining
discounted capital gains is based on the combined period of owne
spouse (]11-033).

In determining eligibility for the CGT exemption applying to the disposal
residence, special attention should be paid to: (1) the rule requiring tha |
be a natural person; (2) the rules governing the situation where spot
different residences at the same time; and (3) the rules applying where g
leaves the former residence to live elsewhere (11-730, 11-740, §11-750)

- The Commissioner may elect not to impose tax at punitive rates on trusts consigting
1 of property received in certain family breakdown situations, even though there is no
peneficiary presently entitled (§6-230).

s and other matters

CGT roll-over relief is available where as a result of a marriage breakdown b
an “‘in specie’” transfer of assets from a small superannuation fund tg
complying superannuation fund (12-480).

s Legal and accounting fees relating to a divorce or property _settlement woluld
" generally not be tax deductible, except insofar as they are paid for tax advice.
" E1.-1'0we:ver, the fees relating to property matters, whether those matters are disputed

* or not, may form part of the costs of acquisition and disposal for CGT purposes

A marriage breakdown roll-over need not prevent compliance with the (q11-550, 916-840)

continuous ownership test for the purpose of the small business CGT
(47-165).

The CGT provisions do not apply if the original beneficial owner of a [j
disposes of it. Similarly, a transferee who receives it as part of a settlem
who provides no consideration, will be exempt from CGT on a subsequent g
(§11-880). '

Concessions apply to certain divisions of superannuation on a marriage br
(11-880).

Special CGT consequences may arise where a debt is forgiven (11-270).

s Non-capital expenses relating to the management of a taxpayer’s tax affairs or
compliance with tax obligations may be tax deductible (]16-850).

Admissions made in affidavits as to a taxpayer’s assets and income given in Family
Court proceedings may be open to inspection by the ATO. They may therefore be
' used as the Dasis for a default tax assessment and can be presented as evidence in
. court prociedings involving that assessment (§25-220).

. Marriaps breakdown may alter a spouse’s treatment as an affiliate in determ_ining
whettier the small business concessions turnover or asset tests have been satisfied

If a loan to a spouse is forgiven by a family company, the Commissioner e (1/-050).

to treat it as a deemed dividend. Failing that, if the spouse is an employee
company, the forgiveness could potentially be treated as a debt waiver
benefit under the FBT rules (Y4-200, 435-310).

A person required to attend and give evidence to the Commissioner cannot refuse to
answer questions about their partner on the grounds of a claimed ‘‘spousal
privilege’ (125-240).

® GST considerations would not normally arise on asset disposals as a result of
marriage breakdown as the vendor will not normally be registered, and the disposal
will not normally be in the course of carrying on an enterprise (434-100).

(T17-710).

Trading stock is not normally subject to the CGT rules. However, if tha
spouse is in business and an item of trading stock is transferred as pat vlap
settlement, the value of that asset must be included in the transveror’s ass
income. Correspondingly, the transferee spouse is taken to havs pnichased
for the same value (19-290, §11-700).

Special considerations may apply where the asset is trading stock of a
partnership (§9-295).

® General professional fees for work done in relation to family court proceedings are
~ subject to GST (]34-105).

) Various duty exemptions or concessions apply to transactions associated with
marriage breakdown (§37-020).

14-160 Age thresholds tax checklist

* This checklist sets out, in chronological order, the respective ages at which various
ax concessions, restrictions or other rules start or cease to apply.
1

A capital loss may arise if assets are sold or misappropriated by an es
spouse without the taxpayer’s consent (11-270).

‘Where there is a change in the ownership of shares in a private company,
affect the ability of the company to recoup prior year tax losses un
*‘continuity of ownership’” test. [t may also result in the value of the shares b
treated as an assessable dividend (§4-200, 911-350, §12-870).

Trust distributions to former spouses, and to widows or widowers of £
members with new spouses, may be exempt from family trust distrib
(f6-266).

When 2 person is born:
® the person becomes a potential taxpayer (or dependant)

the birth may entitle the eligible care giver to claim the tax-free Family Tax Benefit
and/or the assessable parental leave payment (2-133)

if the person is a dependant of the taxpayer, expenses for disability aids in relation
to the person may be taken into account in calculating the taxpayer’s medical
- expenses offset (15-320, §15-325)

® the person may qualify as a dependant for the purposes of calculating the taxpayer’s

income earning activities could be shown (f16-520). entitlement to specified concessional offsets (Y15-327)

944-155
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