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Por more see Stuart Hargreaves, “Gtrinding Down the Edges of the Free
Expression Right in Hong Kong” Brooklyn Journal of International Law
(forthcoming, 2019).

Judicial application of Article 1

Arbitral awards. Article 1 initially produced the peculiar result that arbitral
awards from the Mainland (Mainland awards) could no longer be enforced
in Hong Kong, as they were no longer an award made in a state or tettitory
ourside of Hong Kong that was a patty to the Convention on the Recognition
and Enforcement of Foreign Arbitral Awatrds (New York Convention), for the
purposes of Pt IV of the Arbitration Ordinance (Cap.341). Accordingly, with
effect from February 2000, PtIIIA of the Arbitration Ordinance was enacted
to provide for the enforcement of Mainland awards: Shandong Texiiles Import
and Export Corp v Da Hua Non-Ferrous Metals Co Ltd [2002] 2 HKLRD 844,
855-858 (Ma ] (as he then was) “Prior to the resumption of sovereignty over
Hong Kong on 1 July 1997, the enforcement of awards from the Mainland
was possible on the basis of such awatds being Convention awards [the PRC
being of course a party to the New Yotk Convention]. The problem was that
after 1 July 1997, Hong Kong became an inalienable part of the PRC: see art.1
of the Basic Law. The consequence of this was that the said definition of
Convention awards did not fit in with this new state of affairs. Hong Kong,
which prior to 1 July 1997 was a territory of the United Kingdom [also a patty
to the New York Convention|, became, after that date, a part of the PRC.”).

Soveregon smmunry. Article 1 has also meant that sovereign immunity undzt
public international law cannot be directly applied between Hong Kong wnd
the CPG: The Hua Tian Long (No 3) [2010] 3 HKC 557, 558 (Stone ], that
“the situation with which this court now is faced is the arrest of « vessel
ultimately owned by the Central People’s Government of the FRC, which
after 1 July 1997 exercises sovereign power over the Special Administrative
Region of Hong Kong, so that this case involves the purported impleading
of Hong Kong’s own sovereign undet the ‘one country, two systems’
principle, and not that of a foreign state.”).

Tmnegoration. In relation to immigration matters, a distinction is to be maintained
between Hong Kong and other places within the PRC, and the Immigration
Ordinance (Cap.115) is to be construed accordingly: HKSAR » Lo Shui Ji
[2007] HIKCLRT 137, [27] (Cheung JA, “A fundamental axiom of statutory
interpretation is that a statute cannot be interpteted in such a way as to render the
statute absurd. If the principle of Hong Kong being an inalienable part of China
is forced upon 8.37D(1) of the Immigration Ordinance merely because Hong
Kong is indeed an inalienable part of China, s.37D(1) will be given this absurd
meaning: as Hong Kong is part of China, persons who have not been granted
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approval by China for leaving China would still have not left China even if they
arrived in the territory of Hong Kong. Such an interpretation would render
537D(1) meaningless. Nor does Hong Kong need such a provision because it
would not have any legal effect on those defendants who have assisted the entry
into Hong Kong of unauthorized entrants from China.”).

Drafting history

Article 1 of the Basic Law cotresponds with arts.1 and 2 of the Sino-British
Joint Declaration, that the “Government of the People’s Republic of China ...
has decided to resume the exetcise of sovereignty over Hong Kong with effect
from 1 July 19977 and the “Government of the United Kingdom declares
that it will restore Hong Kong to the People’s Republic of China with effect
from 1 July 1997 That said, the word “inalienable” does not appear in the
Sino British Joiat Declaration. The December 1987 version of the Basic Law
(Atticle 142 1987) used the word “inseparable” instead. One of the suggestions
noted by the consultative committee, which was not adopted, was to amend
the piease “an inalienable part” to “an inalienable territory” on the basis that
the word “teritory” is much clearet, more positive and less ambiguous than
sne word “part.” Another suggestion, with the aim of making the definition
of the “HIKSAR” clearer, was to include a map of Hong Kong as an annex
to the Basic Law: The Basic Law of the Hong Kong Special Administrative Region of
the Pegple’s Republic of China (Draft): Consultation Report (1988 October) Vol.5,
pp-31-32. This suggestion was eventually adopted and a map of the HKSAR
was included in the Appendix of the Basic Law: Order of the State Connail of the
People’s Republic of China No. 221. g

ARTICLE 2

The National People’s Congress authorises the Hong Kong Special Ad-
ministrative Region to exercise a high degree of autonomy and enjoy ex-
ecutive, legislative and independent judicial power, including that of final
adjudication, in accordance with the provisions of this Law.

COMMENTARY

Meaning of “high degree of autonomy”

Alongside att.1, this provision has purposive and, thus, interpretative
significance: Ng Ka Ling v Director of Inmigration (1999) 2 HKCTAR 4, 28-29
(14 CJ, “As to purpose, the putpose of the Basic Law is to establish the Hong
IKong Special Administrative Region being an inalienable part of the People’s
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Republic of China under the principle of ‘one countty, two systems’ with 2 high
degree of autonomy in accordance with China’s basic policies regarding Hong
Kong as set out and elaborated in the Joint Declaration. The purpose of a
particular provision may be ascertainable from its natute or other provisions of
the Basic Taw or relevant extrinsic matetials including the Joint Declaration.”).

The CPG restated in 2014 the nature of Hong Kong’s autonomy to
include a wide range of fields: 2014 White Paper, Chapter II, 8.2, para.l
(“[a]fter the establishment of the HKSAR, the previous capitalist system
and way of life remain unchanged in Hong Kong, and existing laws temain
basically unchanged. Adhering to the law, the HKSAR protects the right
of ownership of private propetty, maintains the starus of Hong Kong as a
free port and a separate customs tettitory, maintains independent finances,
practices an independent taxation system, and formulates its own policies
regarding trade, finance, education, science, culture, public health and sports.
In accordance with the Basic Law of the HKSAR and the decision of the
NPCSC on handling the laws previously practiced in Hong Kong, the laws
previously in force in Hong Kong, that is, the common law, rules of equity,
ordinances, subordinate legislation and customary law are maintained, cxcept
for any that contravene the Basic Law and are subject to any amendment by
the legislature of the HKSAR. On this basis, the HKSAR exercises a high
degree of autonomy, and fully exercises its administrative, legislative and
independent judicial power, including that of final adjudication.”).

Meaning of “independent judicial power”

Article 2 forms patt of a scheme of provisions reflecting a purpose ol the
Basic Law to establish a judicial system: Szock Exchange of Hong Keng Ltd v
New World Development Co Ltd (2006) 9 HKCFAR 234, 254-255 (Ribeiro PJ,
“Tt is therefore entirely clear that when, in such articles, the Basic iaw refers
to ‘the coutts’ itis referring to the courts of judicature: the n:sttutions which
constitute the judicial system, entrusted with the exercise of the judicial
power in the HKSAR...The purpose of the Basic Law provisions referred
to is to establish the constitutional architecture of that system revolving
around the coutts of law, catering fot the system’s separation from that of
the Mainland, its continuity with what went before and safeguarding the
independence of the judiciaty.”).

See also arts.80-96 on the judicial system; art. 19 on independent judicial power.

Qualifications on “autonomy”

The autonomy stipulated by art.2 is qualified by other provisions in the Basic
Law providing for Mainland functions in the HKSAR Government. See in
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parﬁcular art.158: Lau Kong Yung v Director of Immigration (1999) 2 HKCFAR
300, 322-324 (Li CJ, “The Standing Committee of the National People’s
Congtess shall authorise the coutts of the Hong Kong Special Administrative
Region to interpret on their own, in adjudicating cases, the provisions of this
Law which are within the limits of the autonomy of the Region.”).

Drafting history

Article 2 begins with the NPC’s authotisation for the HKSAR’s existence
and its associated “high degree of autonomy.” These principles were fitst
providcd for in art3 of the Sino-British Joint Declaration, Basic Policies
Number 2, though with reference to the “Central People’s Government of
the People’s Republic of China” (rather than the NPC) and the word “enjoy”
(rather than “exercise”): (“The Hong Kong Special Administrative Region
will be directly nder the authority of the Central People’s Government of
the Peoric’s Republic of China. The Hong Kong Special Administrative
Regica will enjoy a high degtee of autonomy, except in foreign and defence
af7atis which are the responsibilities of the Central People’s Government.”).

. ome drafting committee members held the view that the Basic Law itself
was legislation authorised by the NPC, and so suggested the deletion of
reference to the NPC as the source of authorisation of the HIKSAR and
suggested the addition of the phrase “in accordance with the provisions
of this Law” in art.2: Opinions on the preanble and provisions of chs 2, 3,7,9
of the Basic Law expressed at the forth plenary session of the Drafting Commitiee for
the Basic Law, W3 N RILFEFEEGITHEEREEEEZE @58
DYk A e ST B B EAEFENES, =, -8 ARG ERAY
& FEE, (1987 May), p3 (Chinese version). The suggested deletion was
never included in the drafts of Basic Law. The phrase “in accordance with
the provisions of this Taw” was eventually added to the Basic Law in the
February 1989 version (Article 2 in 1989), despite not being included in the
1988 April vetsion or other previous drafts of the Basic Law.

The second half of art.2, which specifies the executive, legislative and
independent judicial power enjoyed by the HKSAR, was provided forin art.3
of the Sino-British Joint Declaration, Basic Policies Numbet 3 (“The Hong
Kong Special Administrative Region will be vested with cxecutive, legislative
and independent judicial power, including that of final adjudication.. .
This phrasing was not otiginally included in the 1987 December version of
the Basic Law. Howevet, some drafting committee members commented
that the phrase “high degree of autonomy” was too vague and suggested the
addition of more specifics: Opinions on the preamble and provisions of ¢hs 2,3,7,9
of the Basic Law escpressed at the forth plenary session of the Drafling Committee for
the Basic Law, 13 \RILAHF ISR TR EAZEEZ A FHDT
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WA EHE A MEEREFENES, =, 6 A ERIFERNE
FLEEE, (1987 May), p.3 (Chinese version).

ARTICLE 3

The executive authorities and legislature of the Hong Kong Special Ad-
ministrative Region shall be composed of permanent residents of Hong
Kong in accordance with the relevant provisions of this Law.

COMMENTARY

Vesting executive and legislative power in permanent residents of the
Region gives effect to a “high degree of autonomy”

This provision is underpinned by Hong Kong’s high degree of autonomy from
the PRC, vesting executive and legislative power exclusively in permanent
residents, thus limiting outside interference: Xiao Weiyun, One Country, Two
systems: An acconnt of the drafting of the Hong Kong Basic Law (Peking University
Press, 2001) 103 (“in accordance with the ptinciple of ‘one countty, two
systems,” the HKSAR shall enjoy a high degree of autonomy. The local
people shall manage theit own affairs within the limits of the high degree
of autonomy of the Region.”); see also Deng Xiaoping, Consirstcling Socialisn:
with Chinese Characteristics (People’s Press, revised version 1987) 46 (Fexcept
for the military troops, the Central Government will not send officials to the
government of the Hong Kong Special Administrative Region. This wili 230
not change.”).

Meaning of “permanent residents®
g

As to the concept of permanent tesidence, including the status of dual
nationality, sec art.24 and the authotities cited there.

Drafting histotry

Article 3 of the Basic Law is largely the same as the wording in Annex I
Section IT1 para.3 of the Sino-British Joint Declaration, save for the
reference to the “executive authorities” instead of the “government” and the
“permanent tesidents of Hong Kong” instead of “local habitants” (“The
government and legislature of the Hong Kong Special Administrative Region
shall be composed of local inhabitants.”). Further, the phtase “in accordance
with the relevant provisions of the Law” was also added to art.3.
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Ardicle 4

ARTICLE 4

The Hong Kong Special Administrative Region shall safeguard the rights
and freedoms of the residents of the Hong Kong Special Administrative
Region and of other persons in the Region in accordance with law.

COMMENTARY

Reinforcement of “fundamental rights” as critical to Basic Law

On the surface, it appears that art.4 is unnecessary, given that Chapter 111
already provides specific guarantees of fundamental rights. Howevet, its
inclusion serves to treinforce the importance of such rights to the overall
scheme of the Basic Law: Xiao Weiyun, One Country, Two Systenis: An acconnt
of the drcjimg of the Hong Kong Basic Law (Peking University Press, 2001) 107
(noting that the inclusion of this Article as a general principle of the Basic Law
weuld make “Hong Kong residents feel more assured that their fundamental
1iohts after 1997 would be valued and safeguarded by the Basic Law”).

Article 4 is not a freestanding provision but falls to be interpreted in light
of the other provisions in the Basic Law, including those which limit the
rights of non-Hong Kong residents: Comilang Milagros Teecson v Direcior of
Immigration [2018] 2 HKLRD 534, [92] (Poon JA, “BL art4 is not a free-
standing provision. Contained in Chapter I on General Principles, it is a
genetal provision and must be read together with BL art.39 and BL art.41 in
Chapter 111, which prescribes the Government’s duty to safeguard rights and
freedoms of Hong Kong residents and non-Hong KKong residents in a more
specific manner. For the reasons articulated by Ribetro P] in Ubamaka, by
virtue of BL att.39, Section 11 [of the Hong Kong Bill of Rights Ordinance]
operates at the constitutional level to qualify the scope and effect of BL
art.41. Applying the same logic in those reasons, Section 11 must have the
same qualifying effect on BL art.4, too.”).

Distinction drawn between “residents” and “other persons” is
matetial

The distinction between “residents” and “other persons” refers to the
different legal protection afforded to these different categories under the
Basic Law, with the former enjoying fundamental rights under Chapter ITT and
the latter only receiving protection “in accordance with law’: Wang Shuwen
(ed), Iniraduction to the Basic Law of the Hong Kong Special Adninistrative Region
(Law Press China and Joint Publishing (HK) Co Ltd, 2nd ed 2009) 162
(“The words ‘safeguard in accordance with law’ are used because according
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to the provisions of the Basic Law the rights and freedoms enjoyed by the
permanent residents, non-permanent residents and the other persons in the
Region are not quite the same, hence the need of these words.”). In this
respect, this provision should be read along with art.41, which extends the
rights and freedoms prescribed by Chapter 111 to persons in the HEKSAR
“other than Hong Kong residents.”

Meaning of “residents”

As to the meaning of residents of the HKSAR, whether permanent or non-
permanent, see art.24.

Meaning of “...in the Region”

Any “other person” is not “in” the HKSAR, for the putposes of arts.4 or 41
until the person has passed through immigration clearance in Hong Kong: Cha
Woan Chyi v Director of Tmmigration [2007] 3 HIKC 168, 190-193 (Hartmann J,
“Article 4 does not seek to have extra-territorial effect. It safeguards only the
rights and freedoms of those persons who are ‘in’ the Special Administrative
Region not those who are outside it but would like to enter. In this regard art.4
is a reflection of art41...even on a purposive constructon, I do not sce that
art.4 or art.41 are intended to apply to persons who are not in Hong Kong
but who are merely seeking permission to enter. To use a simple analogy, such
petsons atre only at the front door asking to come in. The fact that, in some
physical sense, they have a foot on Hong Kong seil is no more than a practical
consequence of modern travel. To employ the language of the Immigration
Ordinance, they are however sdll seeking the ‘right to land.”).

Although att4 only applies to a person “in” the HIKSAR, aay such
immigration decision would stll be subject to judicial review based on classic
administrative law principles: Cha Woan Chyi v Director of Imprigrarian (CACV
119/2007, [2009] HKEC 1477), [85] (Ma CJHC, “if the Applicants were
tight in their contenton that the reason for their being denied entry into
Hong Kong was no mote than the mere fact of their Falun Gong association
ot that no proper reason existed, they were entitled to succeed in the judicial
review proceedings. Even if fundamental freedoms under the Basic Law
or Bill of Rights were not engaged, the decision of the Respondent would
be liable to be impugned on the basis of irrationality or perverseness.
Correspondingly, if the Respondent’s case that the Applicants posed security
risks was made out, then even if rights under the Basic Law or Bill of Rights
were applicable, [his| decision to exclude would have been a legitimate one.”).

Although the Director of Immigration enjoys a wide margin of discretion in
making immigration decisions, this is subject to some supervisory review by
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the courts: Epoch Grozp Litd v Director of Immsigration (HCAL 43/2010, [2011]
HKEC 331), [38] (Cheung J, “...[I|n making a decision, the Director [of
Immigration] has to take into account all relevant considerations and disregard
all those that are not relevant. His decision must not be unteasonable (in the
public law sense), perverse, irrational, arbitrary or unlawful, nor can it be
motivated by bad faith.”); [39] (“Moreover, the decision-making process must
be fait. In its classic formulation, unreasonableness in the public law sense,
or Wednesbury unreasonableness, refers to a decision that is so unreasonable
that no reasonable authority could ever come to it: Assosated Provincial Picture
Houses Lid v Wednesbury Corp [1948] 1 KB 223, 229-230. There have been
recent atempts to reformulate the Wednesbury unreasonableness test which
it is not hecessary in this judgment to go into: sce de Smith’s Judicial Review
(6th ed) paras.11-018 to 11-024 and in particular, para.11-024.”); [40] (“There
is no objecticix to a decision-malker, who is enfrusted with wide discretions,
to formulafe and apply guidclines in relation to how he would exercise his
discretions: Wise Union Industries 1td v Hong Kong Sciense and Technology Parks Corp
2009} 5 HKIL.RD 620, [31]-[33] and the authorities cited therein. Howevet, the
d=ciion-maker must not fetter his discretion. Desctibing the last point from
2 different petspective, when a decision-malker allows his guidelines to blind
him from matters and circumstances which he ought to have regard to before
deciding how to exercise his discretion, he fails to take into account all relevant
considerations. Guidelines are what they are. They constitute ‘guidance and
not tramlines™ R v Wakefield Metropolitan District Council, ex p Pearl Assurance
Ple [1997] EWHC (Admin) 228, [9] (Jowitt J). They must not be allowed to
preclude the decision-maket from departing from them or from taking into
account relevant circumstances and merits of the case in question.”). '

Scope of fundamental rights for those persons not formally “in the
Region”

It does not necessatily follow that a person who is in the HICSAR can freely
be deported if doing so presents a real risk of violation of non-derogable
rights. Once a person has entered Hong Kong, Chapter ITI of the Basic Law
protects the person against removal from Hong Kong where doing so could
tesult in extra-tertitorial violations by third parties: see for example, Soering 2
United Kingdom (1989) 11 EHRR 439, 466-468 (The Coutt, “The queston
remains whether the extradition of a fugitive to another State where he
would be subjected or be likely to be subjected to torture or to inhuman or
degrading treatment ot punishment would itself engage the responsibility of
a Contracting State ... That the abhotrence of torture has such implications
is recognised in Atticle 3 of the United Nations Convention Against Torture
and Other Cruel, Inhuman or Degrading Treatment ot Punishment, which
provides that ‘no State Patty shall ... extradite a person whete there are
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substantial grounds for believing that he would be in danger of being
subjected to torture.”).

The Soering principle was affirmed in Ubamaka v Secretary for Security (2012)
15 HKCFAR 743, [160] (Ribeiro PJ, “...a sufficiently established threat
of BOR art.3 being violated [the prohibidon on tormire or inhuman and
degrading treatment| by the receiving country if the deportee should be sent
there constitutes a ground for restraining the Hong Kong Government from
proceeding with the deportation.”).

Drafting history

Article 4 of the Basic Law is largely the same as the wording found in
Annex T Section XIII para.l of the Sino-British Joint Declaration, save
for the reference to “safeguard” instead of “protect” and “residents”
instead of “inhabitants and other persons” (“The Hong Kong Special
Administrative Region Government shall protect the rights and freedoms
of inhabitants and other petsons in the Hong Kong Special Administrative
Region according to law”). The term “protect” and “inhabitants and othet
persons” was otiginally used in the 1987 December version of the Basic Law
(Article 5 in 1987) (“The HKSAR shall protect the rights and freedoms of
the HIKSAR inhabitants and othet persons in accordance with law). Some
drafting committee members considered the scope of “other persons” in the
1987 version as too broad and held the view that “other persons” should be
limited to those within the HKSAR: Draflers’ views of chs 4, 5, 6 and 10 and the
collection of draft provisions at the sixcth plenary session of the Drafting Committee for
r/)e sz.rzc Law, 3 N RILA B A 14 1 ?_FE&F BEAGEEEZAE %—
AeBberiE e BMBAL DY, F, N, TEMESCERRE S0
E\ﬁ, {1987 December), p.45 (Chinesc version).

ARTICLE 5

The socialist system and policies shall not be practised in the Hong Kong
Special Administrative Region, and the previous capitalist system and
way of life shall remain unchanged for 50 years.

COMMENTARY
Drafting history

Article 5 of the Basic Law is substantially the same as the wording in Annex T
Section I para.1 of the Sino-British Joint Declaration (“The National People’s
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Congtess of the Peoples Republic of China shall enact and promulgate a
Basic Law of the Hong Kong Special Administrative Region of the People’s
Republic of China ... in accordance with the Constitution of the People’s
Republic of China, stipulating that after the establishment of the Hong Kong
Special Administrative Region the socialist system and socialist policies shall
not be practised in the Hong Kong Special Administrative Region and that
Hong Kong’s previous capitalist system and life-style shall remain unchanged
for 50 years.”). The previous drafts of art.5 follow closely the wording in the
Sino-British Joint Declaration, save for the 1988 April version that used the

hrase “existing capitalist system” instead of “previous capitalist system”
(Article 4 in 1983).

Concetns noted by the consultative committee include the difficulty of
drawing a distinction between the socialist system and the capitalist system,
especially whza “the socialist system currently practised in China has tints of
capitalism.” / uother reservation was the lack of any means for guaranteeing
that Hotix Kong’s way of life would temain unchanged for 50 years. The
conaultztive committee also noted the expression of fear by some people
tnoc Hong Kong will be converted to a communist system after 50 years: The
Fasic Law of the Hong Kong Special Administrative Region of the People’s Republic of
China (Draft): Consuitation Report (1988 October) Vol.5, p.42.

ARTICLE 6

The Hong Kong Special Administrative Region shall protect the rlght of
private ownership of property in accordance with law.

COMMENTARY

Property protections critical to “two-systems” formulation

The crux of the capitalist system is the recognition and protection of private
property, enshrined in art.6: Xiao Weiyun, Ome Couniry, Tws systems: An account
of the drafling of the Hong Kong Basic Law (Peking University Press, 2001)
392-393 (“To guatantee the implementation of the principle of ‘one country,
two systems’ and the maintenance of the previous capitalist system, the
capitalist ownership of private property must really be scen to be protected.
So regardless of repetition, arts.5, 6 and 105 provide concrete protection of
ptivate property rights”); Y Ghai, Hong Kongl New Constitutional Order: The
Resumption of Chinese Sovereignty and the Basic Law (Hong Kong University Press,
1997) 155 (“the framework for a market capitalist economy is constituted
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by a number of provisions... A fundamental factor is the recognition of
ptivate property and the protection of rights in it, held by individuals or legal

22

petsons (arts.6 and 105).7).

Comparison with the PRC Constitution

Tn 2004, the PRC Constitution was amended to recognise private propetty
ownership: Amendment to the Constitution of the People’s Republic of
China, Adopted at the Second Session of the Tenth National People’s
Congtess and promulgated for implementation by the Announcement of
the National People’s Congress on March 14, 2004 (Article 13: “The state
protects the right of citizens to own lawfully earned income, savings, houses
and other lawful property. The state protects according to law the right of
citizens to inhetit private property.”).

Whether Article 6 adds to Article 105

The cutrent view is that art.6 adds nothing to the protection of the right to
property by att.105: Fine Tower Associates Ltd v Town Planning Board [2008] 1
HKILRD 553, [13] (Stock JA, “Art.6, which adds nothing to the argument
[that concerns Art.105 of the Basic Law], requires the Region to ‘protect the
right of private ownership in accordance with law™) (application for leave
to appeal refused (FAMV 20/2008, [2008] HKEC 1504)); see also Man Yee
Transport Bus Co Litd v Transport Tribunal (HCAL 122/2008, [2008] HKEC
1775), [15] (Cheung ], “In those circumstances, there is no deprivation within
the meaning of art.105. Article 6 does not add anything to the applicant’s
argument.”).

This arguably renders art.6 surplusage, though this is an interpretative step
the courts should be slow to take. Tt may be, instead, that art.f vould fill
lacunae in art.105: O Jones, “Out With the Owners: the EurasiatiSequels to
JA Pye (Osqford) 1td v United Kingdons” (2007) 27 Civil Justice Quartetly 260,
275 (“...art.105 could not protect the owner because it relevantly upheld
rights according to the manner in which they arose, thus including adverse
possession. However, art.6 required adverse possession, as a limit on the
scope for the owner to acquire full title, to satisfy the “fair balance’ test.””).
However, art.6 might have trouble performing this role in relation to a matter
about which art.105 has been very detailed and specific, e.g. compensation,
as this would allow a general provision to derogate from a specific provision,
another step that the courts would be slow to take, See further Good Faith
Properties 1td v Cibean Development Co 144 [2014] 5 HKLRD 534, [11] (Lam V-1,
“The right of ptivate ownesship protected under Article 6 of the Basic Law
(see Litton NPJ in Sin Ho Yuen » Fineway Properties 1.td, [24])) should not be
overridden without justification. Even if the right of private ownership of

Apticle 7

the minority owner were to be overtidden when thete is proper justification,
there must be fair and reasonable compensation.”).

Drafting history

The content of art.6 of the Basic Law was first provided for in art.3 of
the Sino-British Joint Declaration, Basic Policies Number 5 (“...Private
propetty, ownership of enterprises, legitimate right of inheritance and
foreign investment will be protected by law.”). )

The previous drafted versions of art.6 in 1987 December and 1988 April
followed closely the wording in Annex I Secton VI para.l of the Sino-
British Joint Declaration, which contained elaborations on the right of
private ownership of propetty (“Rights concerning the ownership of
property, incliding those relating to acquisition, use, disposal, inheritance
and compeazation for lawful deptivation (corresponding to the real value
of the proprty concerned, freely convertible and paid without undue delay)
shal! centinue to be protected by law:”). These are now included in art.105
~f{ the Basic Law instead. The phrase “right of property ownership,” which
s included in the 1988 April version, was removed entirely from the
Basic Law. The consultative committee chose to replace the term “rights of
property” with “rights of private ownership” so as to distinguish these rights
from ownetship of state property: The Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China (Draft): Consultation Report
(1988 October) Vol.5, p.58.

ARTICLE 7

The land and natural resources within the Hong Kong Special Administra-
tive Region shall be State property. The Government of the Hong Kong
Special Administrative Region shall be responsible for their management,
use and development and for their lease or grant to individuals, legal per-
sons or organisations for use or development. The revenues derived there-
from shall be exclusively at the disposal of the Government of the Region.

COMMENTARY

Comparison with the PRC Constitution

Article 7 of the Basic Law conforms with the general constitutional
position within the PRC that ptoperty belongs to the state: PRC
Constitution, art.9 (“All mineral resoutces, watets, forests, mountains,
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of the applicants, [4EE | means [H R, EEF (p-1136). In my viey
none of them applies to the maintenance by an adult child of his or he;
parent as a matter of Cl_tincse usage.”); [54] (“Motre importantly, it has been
pointed out that [ HEHAEFHHEF]] in arc37 is specifically guaranteed
under the Basic Law in order to exempt residents of Hong Kong from the
one child policy practised on the Mainland. In this regard, one should note
that art.49 of the Constitution of the People’s Republic of China reads in
Chinese (and in English translation) as follows:...”); [55] (“Article 49(2)
stipulates that a couple has ‘the duty to practise family planning’ or [ 45 %
ITEIBIAE T MFEF ] in the Chinese original. The term  [FTE|4EF |
in art49(2) of the Constitution of the People’s Republic of China provides
the clearest contrast to the term | HEEAE | used in art.37 of the Basic
Law. See Introduction to the Basic Law of the Hong Kong Special Administrative
Region (2nd ed., 2009) pp.310-311."); [56] (“Furthermore, when it comes to
adult children taking care of their parents, art.49(3) of the Constitution, in
accordance with ordinary Chinese usage, uses the term [ HEFEFLED | (to
support and assist).”); [57] (“Incidentally, it is interesting to note that art.38 in
Chapter TIT (Fundamental Rights and Duties of the Residents) of the Basic
Law of the Macau Special Administrative Region provides: I '] JF B )15
URE B BRALEERT BB & IR SZ I R . . A clear distinction
is drawn between [WAZZEE] and [ EHFEAE ], which again is in full
accord with ordinary Chinese usage.”); [58] (“In my view; the English version
of art.37 of the Basic Law is consistent with the Chinese meaning. The ‘tight
to raise a family freely’ sits comfortably well with the interpretation, based
on the Chinese version, that it is a right to procreate and to foster children,
and has nothing to do with the maintenance or taking care of a parent hy
an adult child, or the formation or maintenance of a family comptising sack
a patent and adult child. In particular, ‘to raise” means, in the coprext, to
‘[t]ear, bting up, (a person or animal),” according to the Shorser Osiord Hnglish
Dictionary on Historical Principls (6th edn., 2007) p.2454.”); affi‘n:ed in Fung
Chi Man v Director of Immrigration [2011] HKEC 81 (Hartmann ). The limited
ambit of art.37 as described above was also affirmed by the Court of Appeal
in Comilang Milagros Tecson v Director of Immigration [2018] 2 HKILRD 534,
[62]-[64], [66], [68], [70], [94], [135] (Poon JA).

The “right to raise a family freely” has nothing to do with spousal relationship:
Lé Nim Han v Director of Immigration [2012] 2 HKC 299, [34] (Lam J, “So
construed, it is impossible for the 1st applicant to contend that her right
under art.37 would be infringed by the execution of the temoval order. She is
at liberty to raise her child in Hong Kong freely. It is clear from the Chinese
text that this limb of art.37 has nothing to do with spousal relationship. Not
is it about the right of a child to paternal support. Therefore, art.37 is not
about a general right to family life to anchor her contention that the Directot
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must give ptoportionate consideration to grant permission under s.13 of the
Immigtation Ordinance to the 2nd applicant to remain in Hong Kong, As
pointcd out in correspondence, the 2nd applicant can apply to join the family
lawfully through the One Way Permit system ot to visit the family regulatly
through the Two Way Permit system. Alternatively, the 1st applicant could
go to the Mainland with the child...”).

Socio-Economic Benefits and Article 37

Aninterpretation on Article 37 that it only recognizes heterosexual martiages
has been used to suppotta restriction on spousal tax benefits to only those in
such marriages: Leung Chun Kwong v Secretary for Civil Service [2018] 3 HKLRD
84, [110] Lam V-F, “In my view, when one looks at the policy pertaining
to Spousal Bencfits, it is of paramount importance to bear in mind thac the
Governmen 1v. not just an ordinary employet in the private sector. Like any
other governmentin a modern civilized society, the Government endeavours
to goverii as a responsible and responsive administration. In performing its
frnctions of governance, formulating and implementing its policies, and
~oaducting its business and affairs, it strives its best to reflect and uphold
the prevailing socio-moral values of the community at latge. In this sense,
the Government is the custodian of Hong Kong’s prevailing socio-moral
values. (That said, the Government must of course be sensitive to any
material change in the community’s socio-moral values and act accordingly
when necessary) Hence, in formulating its policy on Spousal Benefits,
which concerns all civil servants, the Government is perfectly entitled to
take into account and follow the prevailing socio-moral values on marriage
held by the community at latge. And since day one, the Government, acting
consistently on the ptevailing view of the community on matriage, has
always adopted marital status as the benchmark for entitlement to Spousal
Benefits. In the circumstances, it is certainly arguable that, through such long
and uninterrupted practice and usage, which has all along been based on
and reflective of the community’s prevailing socio-moral values on marriage,
Spousal Benefits have been accepted and petceived by Hong I<ong society at
large to be unique to mattiage. Thus if Spousal Benefits were not reserved
fot martied couples only and wete to be extended to homosexual partners of
civil servants under same-sex matriage contracted overseas where the socio-
moral values are markedly different, it would fundamentally or substantially
undermine, or petceived by society at large as so undermining, the status
of marriage in the social context of Hong Kong when the prevailing socio-
moral views still regard heterosexual matriage as the only acceptable form
of marriage. By granting same-sex married couples, who are unmarried
both under Hong Kong laws and according to prevailing socio-moral values,
access to Spousal Benefits, which are unique to matriage, the very status
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of mattiage would diminish significantly in the eyes of the public at large,
Indeed, the public at large might well think that it is a recognition of same-
sex marriage by the back doot.”).

Drafting history

The freedom to marry was first provided in Annex I Section XITI para.1,
Sino-British Joint Declaration. Article 37 is substandally the same as the
December 1987 version of Basic Law (Article 36 in 1987), save for the
reference to “the freedom of marriage of Hong Kong residents” rather than
“the freedom of Hong Kong residents to marry.”

A drafting cormittee member observed that the Basic Law “should provide
that residents of HKSAR should not be compelled to practice family planning
or abortion™: The Basic Law of the Hong Kong Special Administrative Region of the
Peaple’s Republic of China (Drafl): Consultation Report (1988 October) Vol.1, p.96.
The consultative committee also noted there was reservation that the right
to raise a family may mean that each family may only bring up one child: The
Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of
China (Draft): Consultation Report (1988 October) Vol.5, p.329.

ARTICLE 38

Hong Kong residents shall enjoy the other rights and freedoms safeguarded
by the laws of the Hong Kong Special Administrative Region.

COMMENTARY

Drafting history

This article reflects art.3 of the Sino-British Joint Declaration, Basic
Policies no.5 (“Rights and freedoms...will be ensured by law in the Hong
Kong Special Administrative Region.”). Article 38 had similar wording to
its December 1987 version (Article 37), save for the use of wotd “enjoy”
instead of “have,” and “safeguarded” instead of “protect.”

The consultative committee noted that art.38 “implied that rights and
freedoms not safeguarded by law may not be enjoyed. Such wording obviously
contravenes the capitalist concept of natural rights and the theoty of social
contract.” It also noted a suggested amendment to specify that Hong Kong
residents also enjoy the rights and freedoms safeguarded by the common law:
The Basic Law of the Hong Kong Special Adminisirative Region of the Peaple’s Republic
of China (Drafl): Consultation Report (1988 October) Vol.5, p.333.
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ARTICLE 39

The provisions of the International Covenant on Civil and Political Rights,
the International Covenant on Economic, Social and Cultural Rights, and
international labour conventions as applied to Hong Kong shall remain
in force and shall be implemented through the laws of the Hong Kong
Special Administrative Region.

The rights and freedoms enjoyed by Hong Kong residents shall not be
restricted unless as prescribed by law. Such restrictions shall not contravene
the provisions of the preceding paragraph of this Article.

COMMENTARY

Interpretotion

The entenchment of the ICCPR through art.39 offers critical protection
ta the basic rights in Hong Kong: (1) Ng Ka Ling v Director of Immigration
1999) 2 HKCFAR 4, 14G-H (Li CJ, noting that “Article 39 in this chapter
is an important provision for the constitutional protection of individual
tights.™); (2) Ubamaka v Secretary for Security (2012) 15 HKCFAR 743, [6]
(Chan PJ, “[cJhis Ordinance was enacted for the purpose of implementing
a treaty obligation by incorporating into the domestic law of Hong Kong
the provisions of the ICCPR as applied to Hong Kong and is aimed at
providing for the protection of these fundamental human rights, which are
now entrenched by BL art.39.7).

Relationship to other constitutional rights

Article 39 creates three categories of tights: Gurung Kesh Babadur v Director of
Tnmigration (2002) 5 HKCEAR 480, [26] (i CJ, “A right may be provided for
(i) in both the Basic Law and the Bill; or (if) only in the Basic Law and not
in the Bill; or (i) only in the Bill but not in the Basic Law. An example of
(i) is the freedom of speech ot the freedom of expression. It is to be found
both in the Basic Law (art.27) and in the Bill (art.16). Here, one is concerned
with the dght to travel and the right to enter conferred on non-permanent
residents, These tights ate an example of (i) above. They are not provided
for and are additional to those in the Bill. They ate created by the Basic Law
and are only provided for therein.”).

Furthet, art.39 should also be read alongside art.11, which states “No law
enacted by the legislature of the Hong Kong Special Administrative Region
shall contravene this Law”
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Interpreting restrictions on the three categories of rights

In the case of rights found in both Hong Kong Bill of Rights Ordinance
and the Basic Law, any restriction is subject to the justification test
derived from international and comparative jurisprudence. However,
permissible testrictions rights found exclusively in the Basic Law will
depend on the nature and subject matter of the rights in issue: Gurang
Kesh Babadur v Director of Immigration (2002) 5 HIKCFAR 480, [28] (Li CJ,
“But where as in the present case, one is concerned with rights conferred
by the Basic Law, which are not found in and are additional to those
provided for by the ICCPR as applied to Hong Kong, art.39(2) does
aot imply that such rights may be freely qualified or limited simply by
restrictions which are prescribed by law: In the context of rights contained
only in the Basic Law, the second requirement in art.39(2), which any
purported restricion must satisfy, has no application because the rights
in question are conferred by the Basic Law and not by the TCCPR as
applied to Hong Kong. But it does not follow that rights found only in
the Basic Law can be restricted without limitation provided the testtictions
are prescribed by law. The question of whether rights found only in the
Basic Law can be restricted and if so the test for judging permissible
restrictions would depend on the nature and subject matter of the rights in
issue. This would turn on the proper interpretation of the Basic Law and
is ultimately a matter for the courts.”).

A “generous” interpretation should be given to the rights in Article 39

Nature of generous approach

Chapter TII rights ate fundamental rights, and a generous approach, in
their appropriate context, should be adopted to the interpretation of those
rights whilst restricions to them should be narrowly interpreted: (15 Nz
Ka Ling v Director of Immigration (1999) 2 HKCTFAR 4, 281-29A (1i (],
“Chapter III of the Basic Law [contains] the constitutional guarantees
for the freedoms that lie at the heart of Hong Kong’s separate system.
The courts should give a generous interpretation to the provisions in
Chapter III that contain these constitutional guarantees in ordet to give to
Hong Kong residents the full measure of fundamental rights and freedoms
so constitutionally guaranteed.”); (2) HKSAR » Ng Kung Sin (1999) 2
HKCTAR 442, 4578 (Li C], “In considering the extent of a restriction, it
is well settled that any restriction on the tight to freedom of expression
must be narrowly interpreted.”); (3) Director of Immigration v Chong Fung Yuen
(2001) 4 HKCFAR 211, 223-224 (Li CJ, “The exercise of interpretation
requites the courts to identify the meaning borne by the language when
considered in the light of its context and purpose. This is an objective
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exercise. Whilst the courts must avoid a literal, technical, narrow ot rigid
approach, they cannot give the language a meaning which the language
cannot bear. As was obsetrved in Miwister of Home Affairs (Bermuda) v Fisher
[1980] AC 319 at p.329E, a casc on constitutional interpretation: ‘Respect
must be paid to the language which has been used and to the traditions and
usages which have given meaning to that language.” As the Court held in
Ng Ka Ling (at p.29A-C), the courts should give a generous interpretation
to the provisions in Chapter IIT that contain constitutional guarantees
of freedoms that lie at the heart of Hong Kong’s separate system.”); (4)
Comilang Milagros Tecson v Director of Immigration [2018] 2 HKILRD 534, [66]
(Poon JA, “Itis now firmly established that in construing the BL, the coutt
adopts, under the common law, a purposive approach. In particular, for the
provisions in Chapter T11 concerning fundamental rights and freedoms, the
court gives the a genetous interpretation. However, it does not mean that
the court will construe the BL provisions in vacuum: Sautosh Thewe v Director
of Lmmigrarisi [2000] 1 HKLRD 717, per Stock | (as Stock NPJ then was)
at p.721D-G, quoting Secretary for Justice v Oriental Press Group 14d [1998] 2
HKI.RD 123, per Chan CJHC and Keith J (as their Lordships were) at
1:0.164]-165B. In adopting the purposive approach, the court must have
regard to the language of the text in the light of the relevant context and
putpose with, where necessary, the assistance of internal and external aids
to interpretation.”).

However, a generous intetpretation cannot be unbridled from the plain
text, context and drafting history: Comilang Milagros Tecson v Director of
Tnmigration [2018] 2 HKLRD 534, [66]-[67] (Poon JA, “As Li CJ explained
in his seminal judgment on the common law approach to interpretation
of the BL in Director of Immigration v Chong Faung Yuen (2001) 4 HKCFAR
211 at pp.223-225: (1) Subject to any binding interpretation by the National
People’s Congress Standing Committee, in interpreting a particulat
ptovision of the BL, the court construcs the language of the text to
ascertain the legislative intent as expressed in the language objectively;
(2) The court does not construe the language in isolation. It considers
the language used in the text in the light of its context and purpose. Put
another way, the court ascertains the meaning borne by the language when
considetred in light of its context and purpose; (3) Whilst in interpreting the
provisions in question, the court must avoid a literal, technical, narrow ot
rigid apptroach, it cannot give the language a meaning which the language
cannot beat; (4) Thete are two kinds of aids to interpretation: internal and
external aids. As its name suggest, the internal aids are derived from what
is found within the BL, including provisions in the BL other than the one
in question and the Preamble. External aids ate external matetials which
throw light on the context or purpose of the BL or its particular provisions.
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Such external materials, generally speaking, include the Joint Declaration,
the Explanations on the BL (draft) given at the National People’s Congress
on 28 March 1990 shottly before its adoption on 4 April 1990, the state
of domestic legislation at that time and the time of the Joint Declaration,
materials brought into existence prior to or contemporaneous with the
enactment of the BL, although it only came into effect on 1 July 1997. (The
list of external materials is of coutse not exhaustive))...It is further well
settled that the context and purpose are to be identified and considered
in the first instance and are not metely at some later stage when ambiguity
may be thought to atise after a “natural and ordinary meaning’ of the text
has been identified: Vallgios v Commissioner of Registration (2013) 16 HKCFAR
45, per Ma CJ at [77], quoting Sir Anthony Mason NPJ in HKSAR v Lam
Kwong Wai (2006) 9 HKCFAR 574, [63].7).

Basic Law as a “living instrument” and irrelevance of “societal
consensus”

Interpretation of rights should be done so as to meet the needs of Hong
Kong society: (1) Ng Ka Ling v Director of Immigration (1999) 2 HKCIAR
4,29 (Li CJ, “As is usual for constitutional instruments, it uses ample and
general language. It is a living instrument intended to meet changing needs
and circumstances.”); (2) ZIN » Secretary for Justice [2018] 3 HKLRD 778, [75]
(Cheung CJHC, “Constitutional and human rights protection must move
with the times to stay relevant to contemporary problems and needs. Very
often, othet possible ways of dealing with the contemporaty situation, such
as amending the constitutional or human rights instrument concerned,
or making a supplemental or even new instrument, may prove to be too
slow, too difficult or even impossible. In those circumstances, construing
the instrument as a living one, giving its provisions meanings beyond what
was originally intended, may be the only feasible solution. Thetefore, within
reasonable bounds, this apptroach to the interpretation of constitutionat and
human rights instruments as a living instrument should be embraced. T say
‘within reasonable bounds’ because it must be firmly borne in mind that
what is involved is interpretation, not ‘divination” Matadeen » Points [1999)]
1 AC 98, 108 F/G, per Lord Hoffmann, quoting from Kenrridge AJ
in State v Zuma 1995 (4) BCLR 401, 412. A provision, even a provision in
a living instrument, simply cannot be given a meaning that its language
cannot bear. When that is the case, nothing short of an amendment of the
instrument may do (apatt from making a supplemental instrument or even
a new one).”).

Tt is possible that a “living interpretation” method comptises two aspects,
looking both to the contemporary needs of Hong Kong society alongside
international developments: ZN » Secretary for Justive [2018] 3 HKLRD 778,
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[76] (Cheung CJHC, “This brings me to this immediate point. Construing
an instrument beyond its original intended meaning in the way described
above is justified primarily by one consideration, that s, the contemporary
situation, problem or issue. If possible, an instrument should be construed
80 as to preserve its relevance to the present day world. Giving a provision in
a living instrument a generous interpretation in order to adequately meet the
contemporary situation and needs of society provides both the justification
for and limitation to the approach under discussion. In othet wortds, it is
a relevance-driven exetcise, subject to the boundaties set by the language
used which I have just described. Relevance, in this context, may be gauged
primarily at two levels, that is, the contemporary need of society; and the
relevant international developments...”).

A long-held position in interpreting the Basic Law would seem to require
special reasouws to depart from it: Lewng Sze Ho Albert v Bar Council of Hong Kong
Bar Association [2016] 5 HKILRD 542, [61] (Poon JA, “When in a particular
case the churt is asked to depart from a long-held position in interpreting
the Rasic Law, such as the concept of marriage in W » Registrar of Marriages,
arecourt will approach the matter with extreme caution to ensure that such
aepatture is truly warranted so as to reflect the underpinning societal changes
and realities. Otherwise, the court will act beyond its constitutional tole by
writing new, or rewtiting existing, social policy in the guise of constitutdonal
interpretation. Introducing changes to social policy is the exclusive function
of the executive branch of the government or the legislature which the coutt
cannot usurp.”’).

However, there will be a limit to which the views of society will be taken into
account in the construction of a tight. In W v Registrar of Marriages [2010] 6
HKC 359, [188]—-[191], Cheung | argued that the right to marry should be
defined in accordance with “societal consensus,” drawing on the “margin
of appreciation” doctrine used by the ECtHR. This approach to rights
interpretation was subsequently disavowed by the CFA—see W v Registrar
of Marrigges (2013) 16 HKCFAR 112, [114] (Ma CJ and Ribero PJ, “|E]ven
assuming that such consensus can somehow be gauged. In the first place,
we do not consider that the practice of the ECtHR in seeking a European
consensus when considering the margin of appreciation has any beating on
the Court’s role in interpreting the HIKSAR’s constitution in a case like the
present.”); [115] (“There is, moteover, a more fundamental objection to the
consensus argument...[W]e of course accept that the Basic Lawand the Hong
Kong Bill of Rights are living instruments intended to meet changing needs
and circumstances. Howevet, it is one thing to have regard to such changes
as a basis for accepting a more generous interpretation of a fundamental
right and quite another to point to the absence of a majority consensus as
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a reason for denying recognition of minority rights.”); [116] (“Reliance on
the absence of a majority consensus as a reason for rejecting a minority’s
claim is inimical in principle to fundamental rights.”). See also Bokhary NPJ
at [219] (“The Registrar of Marriages also raises the question of societal
consensus in Hong Kong, saying that there is no evidence before the Court
of any such consensus in favour of a post-operative transsexual martying in
the reassigned capacity. That is so, but nor is there any evidence of any such
consensus against such a course. On a matter like this, it is doubtful that
gathering and presenting reliable evidence of any societal consensus one
way ot the other would be at all easy”); [220] (“Moteover, itis to be borne in
mind that the ptesent exercise is not to be confused with developing the law
to meet new expectations. What is involved is a constitutionally guaranteed
human right. One of the functions-perhaps by far the most impottant one-
of constitutionally guaranteed human tights is to protect minorities. Why is
there any need to guarantee a right to marry? After all, no society is likely to
put impediments in the way of the majority enteting into marriages as they
like. The greatest and most urgent need for constitutional protection is apt
to be found among those who form a minorirty, especially a misunderstood
minotity.”).

Uses of comparative jurisprudence

Since art.39 entrenches the Hong Kong Bill of Rights Ordinance and
a number of international instruments, courts may take into account
established principles of international jurisprudence, as well as decisions
of national and international courts and tribunals on substantially similar
provisions in international treaties and domestic constitutions: (1) China
Field 1id v Building Appeal Tribunal (No 2) (2009) 12 HKCFAR 342, [79
(Millett NPJ, “The status of English and other common law decisions
as binding precedents in Hong Kong was authoritatively set out by LI CJ
in this Court in Soficitor (24/07) v Law Society of Hong Kong. The eltect of
that case may be shottly stated. Decisions of the Privy Council on Hong
Kong appeals before the 1 July 1997 remain binding on the courts of Hong
Kong. This accords with the principle of continuity of the legal system
enshrined in Article 8 of the Basic Law... It is of the greatest importance
that the courts of Hong Kong should derive assistance from overseas
jurisprudence, particulatly from the final appellate courts of other common
law jurisdictions. This is recognised by Article 84 of the Basic Law”); (2)
HESAR v Tsui Ping Wing [2000] 3 HKC 247 (Butrell ], “The court may
seek guidance when interpreting the Bill of Rights from decisions in other
common law jutisdictions... [T]wo caveats should be added. Firstly, the
actual language of the provisions under scrutiny in other countries will
invatiably differ from jurisdiction to jurisdiction. Secondly, the countties

210

Article 39

themselves differ and their decisions should be viewed against their own
backgrounds, histories and cultures. In other words, when considering the
many learned judgments from the highest courts in the USA, Canada, the
UK, Australia and so on, one must not lose sight of the issue placed in its
Hong Kong context.”).

Thete has been a tendency for the Hong Kong coutts to look to jutisprudence
from the European Court of Human Rights in the construction of rights under
the Basic Law and the Hong Kong Bill of Rights Otrdinance. Occasionally, the
courts have preferred interpretations of the ECtHR over the Human Rights
Committee, even though the latter bears responsibility for interpreting the
ICCPR (being the instrument that art.39 enshrines and which is incorporated
in the Hong Kong Bill of Rights Ordinance): Law Sin Po v Commissioner of
Police (2009) 12 HKCFAR 237, [90] (Ribeiro PJ, noting a prefetence for the
LECtHR approach in the construction of a particular tight given that the
“HRC has evidently fallen behind the European court in developments in
this arex”). However, another approach (in the minority) has been to focus
on IKC interpretations in the construction of Basic Law and the Hong
Reng Bill of Rights: ZIN » Searetary for Justice [2018] 3 HKLRD 778, [100]
1Cheung CJHC, as to whether human trafficking was prohibited under art.4
of the Hong Kong Bill of Rights, “The present case, in my view, is a prime
example where this court must approach the relevant jurisprudence from the
European Court of Human Rights with great caution. Whilst the European
Court in Rantser emphasised that human trafficking is a global phenomenon
calling for measutes to combat it and that the European Convention has to
be construed as a living instrument accordingly, understandably, it looked at
matters from the Furopean prospective.””); [101] (“In Hong IKong, however,
the relevant domestic as well as international settings are quite different. ..
What we have is a provision based on the ICCPR, of which the UN Human
Rights Committee is the body sct up specifically to monitor implementation
by its state members. As will be elaborated on, thus far, there has not been
any clear, let alone detailed, analysis of the position regarding the true scope
of application of art.8 of the ICCPR, in terms of human trafficking (or
modetn slavery), or human trafficking for forced labour, from the UN Human
Rights Committee. Nor have we been cited any cases from jurisdictions
whete the ICCPR is applicable, which give art.8 of the ICCPR an expansive
interpretation. .. By asking us to adopt the expansive interpretation, Mr Husain
is in effect inviting us to make law not only in relation to art.4 of our Hong
Kong Bill of Rights, but also art.8 of the ICCPR.”).

See also art.84. For consideration of the use of comparative law in
Hong Kong, see Sir Anthony Mason, “The Place of Comparative Law in
Developing the Jutisprudence on the Rule of Law and Human Rights in
Hong Kong” (2007) 37 HKLJ 299.
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Application of International Instruments

Constitutional entrenchment of the ICCPR “as applied to Hong Kong”

Article 39 constitutionally entrenches legislation that implements the ICCPR
“as applied to Hong Kong,” being the Hong IKong Bill of Rights Ordinance.
Thus, though art.39 does not directly refer to the Hong Kong Bill of Rights
Ordinance, it in effect entrenches it: (1) Swire Properties Litd v Secretary for
Justice (2003) 6 HKCIFAR 236, [53] Bokhary PJ, that “[the| Bill of Rights
is entrenched by art.39 of out constitution the Basic Law.™); (2) Shum Kwok
Sher » HKSAR (2002) 5 HKCFAR 381, [53] (Sit Anthony Mason NP]J, that
“Ithe] Hong Kong Bill of Rights Ordinance provides for the incorporaton
into the laws of Hong Kong of the provisions of the ICCPR as applied to
Hong Kong. The incorporated provisions are contained in the Hong Kong
Bill of Rights (the Bill) which is set out in Part 11 of the Ordinance. Articles
5(1), 11(1), 12 and 22 of the Bill incorporate the provisions of arts.9.1, 14.2,
15.1 and 26 of the ICCPR in the same terms. Accordingly, the provisions of
the Bill are the embodiment of the ICCPR as applied to Hong Kong...”).

See also S Young, “Restricting Basic Law Rights in Hong Kong™ (2004)
34 HKIJ 109, [110] (“[t]ather than becoming the exclusive source of
constitutional rights, the Basic Law engrafts the rights and freedoms in
the ICCPR as applied to Hong Kong onto itself according to the terms
of Article 39”); M Ramsden, “Reviewing the United Kingdom’s ICCPR
Immigration Resetvation in Hong Kong Courts” (2014) 63(3) ICLQ 635
(“where the ICCPR is implemented into domestic law, pursuant to article 39(2)
such legislation is...endowed with a special legal status, treated as a
‘constitutional statute,” entrenched for the purpose of monitoring restrictions
on the ICCPR arising from legislative or government acts.”).

The words “as applied to Hong KKong” refer to the applicable ‘human
rights (reaties not as they are written, but to their specific application and
history in Hong Kong. This includes reservations made to the ICCPR and
the other relevant international tteaties incorporated under Article 39: (1)
Santosh Thewe v Director of Immigration [2000] 1 HKLRD 717, 7211-722B
(Stock J, “The words ‘as applied to Hong Kong’ are crucial. There has
been a reservation in respect of Hong Kong to the following effect: The
Government of the United Kingdom reserve the tight to continue to apply
such immigration legislation governing entry into, stay in and departure from
the United Kingdom as they may deem necessary from time to time...”);
(2) GA # Director of Immigration (2014) 17 HKCFAR 60, [29] (Ma CJ, “(2) ...
As a matter of international law, the Reservation evidenced the terms that
the United Kingdom Government were prepared to enter into the ICCPR:
the Covenant only applied subject to the Reservation. When in 1976, the
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United Kingdom Government acceded to the terms of the ICCPR, it also
did so for its then dependent territories, including Hong Kong, Thus, as far
as Hong Kong was concerned, the ICCPR could only ever apply subject
to the Reservation. Further, whatever might have been the rcason for the
United Kingdom itself to enter the Reservation, as far as Hong Kong was
concerned, the significance of the Reservation was to enable the Hong Kong
Goverament to deal with immigration matters, specifically to have in place
legislation ‘which the Government may deem necessary to cnact to govern
entry into, stay in and departure by persons who do not have the right to
entet and remain in Hong Kong’ It was against this background that the
HKBORO was enacted. After the resumption of the exercise of sovereignty
on 1 July 1997, when the Basic Law came into effect, Article 39(1) made
it clear that the ICCPR was effective only ‘as applied’ to Hong Kong. The
[CCPR thereore only applies in Hong Kong subject to the Reservation...”).

“As appiied to Hong Kong” does not mean “as lawfully applied to Hong
Kong” with “lawfully” to be adjudged according to international law or any
otnevintetnational bodies: Ubamaka v Secretary for Security [2011] 1 HIKLRD
32, |3] (Stock V-P, “In this case, various other suggestions have been made,
with which Fok ] deals in detail, including one that would have us read it
as saying ‘as lawfully applied to Hong Kong,” with ‘lawfully’ to be adjudged
according to internatonal law. An implication of that argument, or perhaps
a variation on the theme, is that ‘applied to Hong Kong’ means as applied by
international law o, possibly, as determined by the Human Rights Committee
of the United Nadons to apply to Hong Kong”); [4] (“It means none of
those things. It means, rather, the International Covenant on Civil -and
Political Rights (ICCPR) as applied to Hong Kong by the Government of
the United Kingdom in 1976, and as intended to remain in force in relation
to Hong Keng after 1 July 1997 by reason of the PRC’s Communication of
20 June 1997 to the Secretaty General of the United Nations.”) and at [136]
(Fok J, “In any event, it is not necessary here to address and resolve the
queston of whether that distinction in international law is valid, since no
such argument can atise at the domestic level, with which this judgment is
concetned, since the courts of Hong Kong are required to apply art.39 of the
Basic Law and s.11 of the Hong Kong Bill of Rights Ordinance.”).

Extent of application of ICESCR

The extent to which art.39(1) applics the provisions of the ICESCR to
Hong Kong depends on the UK Government’s subjective intention and
understanding rather than an objective question of international law: MA »
Director of Trumigration (HCAL 10, 73, 75, 81 and 83/2010, [2011] HKEC
28), [50] (Cheung ], “What matters is the extent to which article 39(1)
applies the provisions of the ICESCR to Hong Kong under our Basic Law.
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Poiitical Structure

Section 21 of the Oaths and Declarations Ordinance should therefore apply
and operate to disqualify [the candidates| from continuing to be a LegCq
member, and the court should proceed to declare as such.”).

The Court of Appeal concurred, finding that art. 104 imposes a constitutiona]
requirement on putative legislative councillors, that the Interpretation makes
it clear that disqualification for failure to take the oath is automatic, and
that it was clear the candidates had failed to take the oath as required: Chigf
Executive of the HHKSAR v President of the Legistative Counci/ [2017] 1 HKLRD
460, [27]-[28] (Cheung CTHC, “When taking an oath, no less a promissoty
oath such as the LegCo Oath, both the form and the substance matter greatly,
The requirement under article 104 is plainly designed to secute the genuine,
solemn and sincere declaration and pledge by the holders of the important
offices mentioned in that article to do their urmost, in accordance with the
Basic Law; to discharge the high responsibilities entrusted to them in running
the Special Administrative Region in their respective roles assigned under the
Basic Law: Article 104 cleatly lays down a constitutional requirement that an
oath must be taken in accordance with what is required under that article,
Moreover, it says ‘when assuming office, the oath must be taken. Tt must
mean that taking the oath is a prerequisite and precondition to the assumption
of office. All of this is now put beyond doubt by the Interpretation.”); [29]
(“The Interpretation gives the true meaning of article 104. Paragraph 2(3)
of the Interpretation specifically scts out the consequence of an oath taker’s
declining to take the relevant cath — automatic disqualification, as part of
the true meaning of article 104.”); [41]—[42] (“On the facts, thete can be
no dispute that both Leung and Yau have declined respectively to take the
LegCo Oath. They have put forward no argument to dispute this. Nor can
they. There can be no innocent explanation for what they uttered and Jid on
12 October 2016. What has been done was done deliberately and interiiotally.
This conclusion, reached by the judge after careful considetation, is
unassailable. As a matter of law and fact, Leung and Yau vave failed the
constitutional requirement. They are caught by paragraph 2(3) of the
Interpretation as well as section 21 of the Ordinance which gives effect to
the constitutional requirement. Under the former, they were automatically
disqualified forthwith from assuming their offices. Under the latter, they
‘shall ... vacate [their respective offices]” There is therefore no question of
allowing them to retake the LegCo Oath.”).

In denying further leave to appeal, the Appeals Committee of the Coutt of
Tinal Appeal found the Interpretadon to be dispositive of the issue: Yan Wai
Ching v Chief Excective of HKSAR (2017) 20 HICCPAR 390, [36] (T'he Appeal
Committee, “we are satisfied that the Interpretation is clear in its scope and
effect, that disqualification of [the candidates] is the automatic consequence

394

{
\
)
i

Avticle 104

of their declining or neglecting to take the Legco oath, and that it is binding
on the courts of the Hong Kong Special Administrative Region as regards
the true consttuction of Art.104 at the material time when [the candidates]
purported to take their oaths.”).

The Government subsequently successfully obtained the removal of four
more candidates on the same ground: Chigf Excesitive of the HKSAR v Nathan
Law Kwun Chung (HCAL 224/2016), Chief Eocecutive of the HKSAR v Leung
Kwok Hung HCAL 225/2016), Chief Executive of the HKSAR v Lan Siu Lai
(HCAL 226 /2016), Chief Excecutive of the HKSAR v Yiu Chung Yim (HCMP
3378/2016), all heard together before Au J in Chief Executive of HKSAR v
President of Legisiative Council [2017] 4 HKLRD 115, [96] (Au ], “Both as a
matter of express requirement sct out in the Interpretation, and as a matter
of common law, it is a legal requirement in Hong KKong that the oath taker
must take the cath prescribed under Art.104 and the relevant provisions
of the Orthis and Declarations Ordinance both in form and in substance,
and thav the oath taker must faithfully and sincerely believe in and commit
hirs=ll’ to the obligations provided in the oath at the tme when taking it.”).

Hor academic commentary see | Chan, “A Storm of Unprecedented
Ferocity: The Shrinking Space of the Right to Political Participation,
Peaccful Demonstration, and Judicial Independence in Hong Kong” 2018
16(2) International Journal of Constitutional Taw 373; S Hargreaves,
“Grinding Down the Hdges of the Political Speech Right in Hong Kong”
Brooklyn Journal of International Law (forthcoming, 2019); PY Lo,
“Enforcing an Unfortunate, Unnecessary, and ‘Unquestionably Binding’
NPCSC Iaterpretation: The Hong Kong Judiciary’s Deconstruction of its
Construction of the Basic Law” (2018) 48 HIKL] 399.

See also discussion at 158.4.

Legislation

See also Qaths and Declarations Ordinance (Cap.11).

Drafting history

Article 104 has no cottesponding provision in the Sino-British Joint
Declaration. Similar provisions requiting all the posts mentioned in art.104
to pledge allegiance did not appear in the drafts of Basic Law until the 1988
Aptil version (Article 103 in 1988), which stated “The Chief Hxecutive,
principal officials, members of the Executive Council and of the Legislative
Council, judges of the courtts at all levels and other members of the
judiciary in the Hong Kong Special Administrative Region must be sworn
in according to law when assuming office.” The consultative committee had

104.3
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105.1.1

Elconomy

Private property is a fundamental right; proportionality test therefore
implicated

The fundamental purpose of art.105 is the protection of private propetty
rights. The phrase “in accordance with law” does not diminish thig
protection, but rather enhances it. That the right does not appeat alongside
other rights in the Basic Law is not relevant. In determining any justifiable
limitations, a proportionality analysis must be applied: Hysan Development Cp
Lsd v Town Planning Board (2016) 19 HKCFAR 372, [29], [33], [44] (Ribeito PJ
“overturning the Court of Appeal’s argument that the phrase ‘in accordance
with law’ did not always implicate a proportionality analysis — CACV 232
233/2012, [2014] HKEC 1869), [70]-[77] Lam V-P*). Ribeiro PJ also took
this opportunity to refine the proportionality test used when determining
the constitutionality of limitations on Basic Law rights. Drawing upon
jurisprudence from various jurisdictions including the United Kingdom (Bank
Mellat v Her Majesty’s Treasury (No 2) [2013] UKSC 39), Canada (RJR-Macdonald
Ine v Attorney General of Canada [1995] 3 SCR 199), and Strasbourg (James »
United Kingdom [1986] ECHR 8), he added in a fourth step, asking whether
the salutary impacts of the impugned measute outweighed the impact of the
tights infringement (Hysan Development Co 1td v Town Planning Board, [64]-[80]).
The fourth step operates as a kind of safeguard to protect fundamental rights
even where the first three steps are made out: Hysan Development Co Lid v Town
Planning Board, [78] (Ribeiro PJ, “a four-step analysis should, in my view, be
explicitly adopted in Hong Kong. Without its inclusion, the proportionality
assessment would be confined to gauging the incursion in relation to its
aim. The balancing of societal and individual interests against each other
which lies at the heart of any system for the protection of human righrs
would not be addressed. This requires the Court to make a value judgnien:
as to whethet the impugned law or governmental decision, despite having
satisfied the first three requirements, opetates on particular individue!s with
such oppressive unfairness that it cannot be regarded as a‘wrevortionate
means of achieving the legitimate aim in question. But that shouid not cause
the Court to shy away from the fourth question since such a value judgment
is inherent in the proportionality analysis.).

In the context of urban planning, the question of whether a “reasonable
balance” has been struck is ultimately a “value judgment” for the court to
make, and the coutts have little trouble finding that societal interests may
validly restrict the ability of a developer to make complete use of a site as
he or she sees fit: Tung Chun Co Ltd v Town Planning Board [2018] 3 HKLRD
466, [111]-[115].

See further discussion of the proportionality test at 39.10.
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Artick 105

Meaning of “property”

Article 105 embraces choses in possession, as well as real property: Man Yee
Trausport Bus Co Lid v Transport Tribunal 2008] HKEC 1775, [14] (Cheung |,
«] jkewise, in the present case, although withouta vehicle licence the applicant
cannot use the bus on the roads in Hong Kong, this does not mean that [the
applicant] has lost all meaningful or economically viable use of the vehicle.
Fitst, it could be sold for good value as a second-hand bus. There is no
suggestion in the evidence to the contrary. Moreover, unlike a picce of land,
the bus may also be used elsewhere by the applicant subject to the applicant’s
fulfilling the relevant importation and licensing requitements of the place
whete it intends to use the bus.”).

Given this, it is logical for att.105 to extend to choses in action. This
categoty could; in light of Buropean jurisprudence, be broad, covering
anything froin intellectual property and good will through to social security
and statatoey Leences: T Allen, Property and the Human Rights et 1998
(Hart Rublishing, 2005) 41-46, AR Coban, Profection of Property Rights Within
th Figrapean Convention on Human Rights (Aldershot, Ashgate, 2004) 149-160.
This would be consistent with the broad definition of property in 5.3 of the
interptetation and General Clauses Ordinance (Cap.1).

See also Commonwealth constitutional law, such as Constitudon of the
Commonwealth of Australia, s.51(xxxi), considered generally in T Allen,
Right to Property in Commonwealth Constitutions (CUP, 2000).

Article 105 could recognise legitimate expectations of property rights

Further, in light of European jutisprudence, art.105 could also be interpreted
as to recognisc legitimate expectations of property tights, which “protect
a person facing the diminution ot denial of a proprietary interest, where
he or she has been led, on the basis of a specific legal act or current and
settled natonal law, to rely on its continued and sufficient recognition™:
O Jones, “Out With the Ownets: the Eurasian Sequels to L4 Pye (Oxford) Ltd v
United Kingdon?” (2008) 27 Civil Justice Quarterly 260, 265-266 (“Article 1 is
ultimately bound by its ordinary meaning, i.e. things which a person holds,
according to the circumstances in which they were acquired. Thus, Art.1
merely confers a tight to retain property in manner in which it has come
to be held. The provision cannot be used to broaden the original scope of
ownetship... It may be added that the above criticism is not undermined by
the principle of legitimate expectation, to which the Grand Chamber referred.
In essence, the ptinciple has Art.1 protect a person facing the diminution or
denial of a proptietaty interest, whete he or she has been led, on the basis of
a specific legal act or cutrent and settled national law, to rely on its continued
and sufficient recognition... It has never been proposed that the principle
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of legitimate expectation should be broadened to assist petsons who age
unequivocally subject to, but dissatisfied with, their terms of ownership.?),

Meaning of “acquisition, use, disposal and inheritance of property”

Litigation under art.105 has so far focused on deptivation, which is discussed
below. However, while they might not lead to compensation, limitations on
the acquisition, use, disposal and inheritance of property could, subject to
a justification or proportionality test, atguably also lead to invalidity under
art.105. Alternatively, such a role could be performed by art.6. See, generally,
O Jones, “Out with the ownets: the Burasian sequels to 4 Pye (Oxford) Lid
v United Kingdows” (2008) 27 Civil Justice Quartetly 260, [275] (“...[the Basic
Law] is, as a mini-Constitution, comprehensively concerned with Hong Kong
as a legal, political and socio-economic entity. 1t is, therefore, entirely fitting
for art.6 to require any limits on the scope to acquire property to satisfy the
“fair balance test” This understanding of art.6 raises the tantalising possibility
of the general withholding of private frechold, or the designation of more
than 40 per cent of Hong Kong as parkland, being amenable to judicial
review. Hither way, the suggested interpretation provides the support for
Hartmann s judgment so lacking in the Grand Chamber and his Lordship’s
analysis of the Resumption Ordinance. Like Art.1 [of the First Protocol
to the Huropean Convention of Human Rights], art.105 could not protect
the owner because it relevantly upheld tights according to the mannet in
which they arose, thus including adverse possession. However, art.6 required
adverse possession, as a limit on the scope for the owner to acquite full title,
to satisfy the ‘fair balance’ test. In the end, therefore, Hartmann ] was right
to scrutinise the doctrine as his Lordship did.”). Nonetheless, in the onh
case potentially raising this issue to date, the Court of Appeal, having fcund
that a limitation on use did not constitute deptivation, dismissed fii» claim:
Fine Tower Associates Litd v Town Planuning Board [2008] 1 HKLRD 553, See also
Kaisilke Development Ltd v Urban Renewal |2002) HKEC 305.

The Court of First Instance has held that the protections afforded by att. 105
against interference with use are a barrier against protests on private property:
HESAR v.An Kok Kuen [2010] 3 HKLRD 371, [74] (Cheung J, “In my view,
in Hong Kong, notwithstanding the acknowledged importance of the right
of peaceful assembly and the right to freedom of expression, neither the
provisions in the Basic Law nor those in the Hong Kong Bill of Rights
bestow any freedom of forum for the exercise of those rights. None of the
relevant provisions require the automatic creation of rights of entry to private
residential propetty...Articles 6, 29 and 105 of the Basic Law and Article 14
of the Hong Kong Bill of Rights would, in my view, require the government
{including the police) to take reasonable and apptroptiate measutes to protect
Hong Kong residents’ homes and other premises against intrusion and theit
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privacy at home against interference, provided that the measures, if they are to
be taken within private premises, must be taken with the permission of their
ownet or occupier. Tt would be a vety strange result if all the police is entitled
to do is to prevent demonstratots from entering private premises whilst they
are still in a public place; but once the demonstrators have managed to intrude
into private premises without the consent of their owner, the police can do
nothing to restrain the demonstrators even though it is permitted to enter or
is indeed asked to enter to repel or restrain the unwelcome demonstrators.”).

Meaning of “deprivation”

Deptivation, in relation to real or personal property, may occur by an
overt taking. Alternatively, it may arise where an interference with the use
of the property is tiscs to a significant level such that all viable uscs are
vemoved: Fin Tower Associates 1td v Town Planuing Board [2008] 1 HKILRD
553, [17] /Stock JA, “[It is well established that action adversely affecting
use of property, despite falling short of formal expropriation, may in certain
citeimitances nonetheless propetly be described as deprivation, in which
Cuszthere is a tight to compensaton...”); [24] (“The theme thus sounded in
1ite jurisprudence of the United States and by the Furopean Court, that de
facto deptivation for the purpose of establishing a right to compensation,
contemplates the temoval of any meaningful use, of all economically viable
use, has been echoed by the Court of Appeal in England in Regina (Trailer and
Marina (Leven) Ltd) v Seeretary of State for the Environment, Food and Rural Affairs
as well as by the Privy Council in La Compagnie Sucréere de Bel Ombre Ltd v
Government of Manritins and in Grape Bay.”); application for leave to appeal
refused (FAMV 20/2008, [2008] HKEC 1504). '

As one would expect, the burden of establishing deprivation on this account
lays with the patty claiming the violation of art.105: Man Yee Transpor? Bus
Co Ltd v Transport Tribunal [2008) HKEC 1775, [13] (Cheung ], “The burden
of establishing removal of all meaningful or cconomically viable use resides
with the patty asserting a violation of art.105. The Coutt, in [Fine Tower
Associates], rejected the landowner’s challenges based on art.105 because the
landowner could not establish that it had lost all economically viable use of
the land. Amongst other reasons given by the Court, the landowner could
always sell the land for value [para.26].”).

Deptivation is a question of fact and degree to be answered by looking at
the reality rather than to the form: Fine Tower Associates Lid v Town Planning
Board [2008] 1 HKLRD 553, [17] (Stock JA, ... To ascertain whether there
has been a deptivation, the couttlooks to the substance of the matter rather
than to the form... Absent a formal expropdation, the question whether
there has been a de facto deprivation of property is perforce case specific,
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140.3

Eidueation, Science, Culture, Spores, Religion, Labour and Social Services Article 141

COM = ; . .
MENTARY financial assistance. Their previous property rights and interests shall be

maintained and protected.

Legislation N A ; ; ; :
Religious organisations may, according to their previous practice, contin-

ue to run seminaries and other schools, hospitals and welfare institutions
and to provide other social services.

Copyright Ordinance (Cap.528).

Treaties - . . . .
Religious organisations and believers in the Hong Kong Special Admin-

istrative Region may maintain and develop their relations with religious

Hong Kong joined the WIPO Berne Convention for the Protection of
organisations and believers elsewhere.

Literary and Artistic Works (Paris Act 1971) on 15 October 1992; ag of
T July 1997 China’s membership also applies to Hong Kong, per art.153
Likewise, after China acceded to the WIPO Copyright Treaty and WIPd
Petformances and Phonograms Treaty on 9 June 2007, the Government of
the People’s Republic of China decided that the WIPO Copyright Treaty
would apply to Hong Kong with effect from 1 October 2008, in accordance
with art.153.

COMMENTARY

Meaning of ‘according to previous practice”

Article 741 -draws no distinetion between religions. Not does it differentiate
on thie basis of organisational size ot distinguish between seminaries, schools,
hespitals, welfate institutions and social services. Article 141 equally protects
e freedom to believe in no god, to practice no teligion; the freedom of
atheism: Catholic Diocese of Hong Kong v Secretary for Justice (2011) 14 HKCFAR
754, [101] (Bokhaty PJ, concurring, “Freedom of teligion is a freedom to
follow any faith or none. Neithet belief of any kind nor unbelief is officially
imposed or promoted.”).

Hong Kong’s membership in the WTO also requires compliance with the
Agreement on Trade Related Aspects of Intellectual Property Rights,

Drafting history

Following the fitst draft, the consultative committee noted a suggestion that
a new prerequisite of “on the basis of emphasizing national iﬁtegrity and
ethnic morals” should be added. In addition, there was suggestion that othet
than authors, art.140 should protect other artists that engagES in the cteation
and performance as well. There was also suggestion to require the explicit
protection of copytight and other intellectual property rights in the attice
rather than leaving them to the realm of policymaking: The Basic Law: of the
Hong Kong Special Administrative Region of the People’s Republic of Chiier (Draff):
Consultation Report (3) (Trans) 3N LB 75 Wb P 4T ok 0 R A
(FLZ) RS (3), (1989 Novembet), pp.242-243 {Chines= version).

What is a religion?

For indicia of “a religion,” see: Church of the New Faith v Commissioner of Pay-
Roll (1982) 154 CLR 120, [174] (Wilson and Deane J], “One of the mote
important indicia of ‘a religion’ is that the particulat collection of ideas and/
ot practices involves belief in the supernatural, that is to say, belief that
teality extends beyond that which is capable of perception by the senses. If
that be absent, it is unlikely that one has ‘ religion’ Another is that the ideas
relate to man’s nature and place in the universe and his relation to things
supernatural. A third is that the ideas are accepted by adherents as requiting
or encouraging them to observe particular standards or codes of conduct or
to participate in specific practices having supernatural significance. A fourth
is that, however loosely knit and varying in beliefs and practices adherents
may be, they constitute an identifiable group ot identifiable groups. A fifth,
and perhaps more controversial, indicium. .. is that the adherents themselves
see the collection of ideas and/or practices as constituting a religion.”);
adopted in Chuy Woan Chyi v Director of Lmmigration (HCAL 32/2003, [2007]
HKEC 553). See also Kan Hung Chenng v Director of Immigration (HCAL
74/2007, [2008] HKEC 244), See also 32.2.1.

ArTicLE 141

The Government of the Hong Kong Special Administrative Region shall
not restrict the freedom of religious belief, interfere in the internal affairs
of religious organisations or restrict religious activities which do not
contravene the laws of the Region.

Religious organisations shall, in accordance with law, enjoy the rights
to acquire, use, dispose of and inherit property and the right to receive
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