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as employment income since they were issued as compensation for past
services.'"

On the other hand, not all remuneration need be classified as wages or
salary, A lawyer who was the president of an insurance company and who
received from it a sum of money for legal work was held to have received the
fees as a lawyer rather than as income from an office or employment.'s
Where one of two shareholders of a company was to receive /2 of the profit
from a real estate transaction in exchange for performing the company
duties of the other sharecholder, her share of the profit was taxable as
compensation for services rendered.'® When a company president received
9'/> months’ salary in lieu of reasonable notice of his termination, it was
determined to be income, not damages for wrongful dismissal, and was
taxable as such."

Damages for wrongful dismissal from employment constitute income
(see 12160). An amount received from an employer in consideration for the
release from a contract of employment was income, not a capital indemnity,
nor a retirement allowance.'® If the employee’s debt to the employer was
cancelled and the cancelled debt was treated as severance pay by the
employer, the amount was income to the employee and was a deductible
expense of the employer.'®

“Other remuneration” includes “gratuities” which includes such items
as bonuses, tips, and honoraria.

Whether a payment made by an employer to his or her employee is an
advance on account of future earnings or a bona fide loan is a question of
fact. An advance on account of future earnings is properly included in the
employee’s income for the year in which it is received.?® Where an employ=e
who is taxed on an advance subsequently, on leaving employment, t&pays
part or all of the outstanding balance, the amount so repaid is. crdinarily
deductible from income for the year of repayment. When the amouut repaid
exceeds the advances received in the year, the excess is deductibiz' from the
preceding year. Where a loan, as distinguished from an advance,is made to
an employee, the amount so received should not be included in income. The
employee should include in income for the year those amounts of earnings
which are applied against the loan plus any other salary, wages, or commis-
sions that are paid to the employee.

An employee who receives a loan from an employer which is subsequent-
ly forgiven will be deemed to have received a benefit from employment which
must be included in income?' The value of the benefit is calculated as the
amount of the loan or obligation forgiven. See also §2130 and 93117 con-
cerning low-interest loans to employees.

See page il for explanotion of footnotes.

4 | oekhart 2008 DTC 3044, 18 Croguetts, 74 DTC 6563,

15 Biron, B2 DTC 20, 195 de Wadl et al, 75 DTC 127,
18 Senstrom, 63 DTC 479, 20 Randall, 87 DTC 553.
7 Quance, 74 DTC 6210, Bye, 75 DTG 33, 21 CoH 12689; Sec. 6(15)
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A taxpayer received $389,700 upon termination of employment for
cancellation of rights to receive a percentage of company prof iFs during the
term of his employment. The payment was determqu to _be income from
employment in satisfaction of an agreement made during his employment.??

[§2050] Employee or Independent Contractor

Income from an office or employment is determined by different rules
than those applicable to determining income from a buginess or property.
Differences arise as to the availability of deductions, the time of recognition
of income, and the “taxation year”. Therefore, it is of importance to a
taxpayer to determine whether his or her incomc or some portion thereof is
from an office or employment or from a business or property.

There may be difficult cases where it will be necessary to determine
the answer as a matter of fact, having reference to the definitions r.eferred to
above and thescommon law as to whether the income in question is from an
office or eteptoyment or from business carried on by the taxpayer as an
independent contractor. For example, in some circumstances it may be
difficelt 1o determine whether a commission agent receives income from an
offic=-or employment or from a business carried on by himsclf or herself. A
Anviar problem frequently arises with entertainers and musicians.®

Under the common law dealing with master and servant relationships,
the general test to be applied is the nature and degree of control over the
person alleged to be the employee. In addition to the control test, there are
three other tests which courts have developed to ascertain whether a taxpay-
er is an employee or an independent contractor. These are:

(a) the integration test;
(b} the economic reality test; and
(c) the specific result test.

Under the integration test, distinction is made between a contract gf
service and a contract for service. In the former situation one is employed as
part of the business and work is done as an integral part of the business. In
the latter situation, the taxpayer's work, although done for the business, i.s
not integrated into it but is only accessory to it, and therefore the taxpayer 18
an independent contractor, Using this test, part-time lecturers and teachers
who do not appear to be under the direct control and supervision of the
educational institution have been found to be employees.®

Under the economic reality test, the courts have determined that a
person who is in business as an independent contractor runs the risk of
financing equipment, supplying the help necessary to operate and administer

See page i for explanaion of footnotes.
22 \arkin, 96 DTG 6483 24 Rosen, 76 DTC 6274: Hecht, 80 DTC 1438,

2 nterp. Bul IT-525R (Consolidated).
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the business, and having to ensure that there are sufficient clients to render
the business economically viable. 25

With respect to the specific result test, the courts again make a distinc-
tion between a contract of service and a contract for service, the former
indicating an employer-employee relationship.

The courts have stressed the importance of examining the facts of the
alleged employment relationship in detail rather than trying to establish a
mechanistic test or series of tests?® In other words, the factors of control,
chance of profit, risk of loss, and ownership of equipment do not constitute
an exhaustive list, and there is no set formula as to their application. The
relative weight of each will depend on the particular facts and circum-
stances of the case?’

[12055] Board, Lodging and Other Employment Benefits

There is to be included in the income of a taxpayer for a taxation year
from an office or employment the value of board, lodging, and other bene-
fits of any kind whatsoever, received or enjoyed by the taxpayer (or any
person related to the taxpayer) in the year in respect of, in the course of, or
by virtue of an office or employment.2?

Considering that “any kind” of economic advantage arising from a
taxpayer’s employer which renders his or her office of greater value to him or
her requires income inclusion, the Tax Court of Canada has upheld Revenue
Canada’s assessment as a taxable benefit of a Christmas party at which the
taxpayer and his or her guests were put up overnight at the Westin Hotel in
Ottawa. The taxpayer was assessed a benefit of $200 for the party and
another $100 for room charges.® This case attracted so much attentior:that
Revenue Canada had to clarify that it will accept as a non-taxable priviiege
an employer-provided party if the cost per employee is reasoriable in the
circumstance. As a guideline, those events costing up to $100 per person will
be considered to be non-taxable. Parties costing more than tiaiwill general-
ly be considered to be beyond the “privilege” point and mdy-iesult in taxable
benefits.

Amounts included in income as board and lodging or other benefits
include;

(a) the value of board and lodging;
(b) rent-free and low-rent housing;

(c) travel benefits;

See pege i for explonation of footnotes.
25 Houser, 78 DTC 1532 Alexander, 70 DTC 8006, 28 GOH §2305; Sec. 8(1)(a) Income Tax Follo
8 Wiebe Door Services Ltd, 87 DTC 5025, Grimard, Se-F3-C2.
2009 DTC 5056, OHarg, 2009 DTC 1011, 29 Dunlap, 98 DTC 2063,
€71BT Personnel Services Inc, 2011 UDTC 128,
Integranuity Marketing Ltd, 2012 UDTC 1.
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(d) gifts (including Christmas gifts);

(e) holiday trips;

(f) prizes and incentive awards;

(g) frequent-flyer programs;

(h) travelling expenses of employees’ spouses or common-law partners;

(i) employee premiums under provincial hospitalization and medical
care insurance plans;

(j) tuition fees;

(k) reimbursement for cost of tools;

(1) wage-loss replacement plans;

(m) interest-free and low-interest loans,

(n) financial counselling and income tax return preparation; and
(o) ‘discounts on merchandise (see below).

I'he CRA’s previous policy was to not tax employees on a benefit where
vheir employer allowed them to buy merchandise at a discount, provided
that the policy applied equally to all employees and the purchase price was
not less than the employer’s cost. However, Income Tax Folio S2-F3-C2,
released on July 7, 2016, stated in paragraph 228 that the value of the
discount is to be generally included in the employee’s income, regardless of
the purchase price, and that the value of the benefit is equal to the fair
market value of the merchandise purchased less the amount paid by the
employee. The Folio also stated that no amount is to be included in the
employee’s income if the discount is also available to the general public or
to specific public groups. This is in direct conflict with what was previously
stated in the “Discounts on merchandise and commissions from personal
purchases” section on page 18 of the 2017 edition of CRA Guide T4130,
Employers’ Guide — Taxable Benefits and Allowances. In October 2017, the
media questioned the Liberal government on this policy, protesting that this
unfairly targets employees working in the retail and hospitality industry. As a
result, the Folio was pulled and the federal government stated that the
policy was under review. As of the date of this publication, this issue has not
been resolved but the CRA has confirmed on its website that employers
should continue to follow current practices consistent with the information
included in CRA Guide T4130.

Amounts not included in income are: discount commissions on sales,
subsidized meals where employees pay a reasonable amount, uniforms and
special clothing, certain subsidized school services in remote areas, trans-
portation to a job, recreational facilities, removal expenses, premiums under
private health service plans, employer contribution under provincial hospi-
talization and medical care plans, transportation passes, certain reimbursed
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[12060] Housing Loss Reimbursements and Other Employer-Provided
Housing Subsidies

Any amount paid in respect of a housing loss (other than an eligible
housing loss) to or on behalf of a taxpayer in respect of, in the course of, or
because of an office or employment is deemed to be an employment benefit
and is fully included in the taxpayer’s income?®’ An eligible housing loss
means a loss incurred on the disposition of a house in respect of an eligible
relocation.® Generally, an “eligible relocation” means a relocation enabling
the taxpayer to be employed at a location in Canada or to be a full-time
student at a location of a post-secondary institution if: (i) both the taxpayer’s
old residence and new residence are in Canada, and (ii) the distance
between the old residence and the new work location is not less than
40 kilometres greater than the distance between the new residence and the
new work location.?® Generally, only /2 of the amount in excess of $15,000
of employer-paid amounts in respect of eligible housing losses is treated as
an employment benefit received by the taxpayer®® When the taxpayer's
employment was terminated, he moved back to Ottawa and his employer
purchased the house that he had built. The purchase price was the cost of
construction, but was $91,870 above fair market value. The recouped loss of
$91,870 was included in his income. It did not involve an “cligible reloca-
tion” to the extent that it resulted from the termination of his employment
and did not occur to enable him to carry on business in Ottawa.”!

" An eligible housing loss need not be crystallized to be reimbursed. One
may choose any particular time to determine the amount of the taxpayer's
housing loss. A housing loss at any particular time in respect of a residence
of a taxpayer is calculated as the amount by which the greater of

(a) the adjusted cost base of the residence at that time to the taxpayer
or to another person who does not deal at arm’s lengthrwich the
taxpayer; and

(b) the highest fair market value of the residence within the six-month
period that ends at that time

exceeds:

(¢} if the residence is disposed of by the taxpayer or the other person
before the end of the first taxation year that begins after that time,
the lesser of:

(i) the proceeds of disposition of the residence, and

(i) the fair market value of the residence at that time, and

See page i for explanation of footnotes.
37 OCH Y2697a; Sec. 6(19), 40 oCH 42697h; Sse. 6(20),
58 OCH §2697d: Sec. 6(22),

38 0CH 128.080; Sec. 248(1) “eligible relocation’. 41 Thomas, 2007 DTC &151.
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(d) in T;y other case, the fair market value of the residence at that
time.

Example:

Paul purchases o home In 2011 in his hometown for $400,000 and begins work at a
national corporation. In 2013, the land bordering Pouls home is rezoned to permit the
developrent of an industrial pork In January 2017, Paul Is offered a promotion on the
condltion that he relocates to a new community (11,000 kilometres from his hometown) by
March 1, 2017, Paul has trouble selling his hame because of the heavy industry that now
surrounds the property; however, he eventually acceplts an offer of $335,000 and completes
the sale in August 2017, Paul's eligible housing loss therefore amounts to $65,000. His
employer agrees to compensate Paul for any eliglble housing loss he Incurs on the sale of
his property. Because of the size of the loss, the employer pays out the compensation In two
payments: 30000 in September 2017 and $35,000 in February 2018. Paul's taxable
beneftt in 2017 is $7,500 (one-half of the amount paid In 2017 that is more than $15,000).
In 2018, Paul's taxable benefit Is $17,500, calculated as follows:

¢ one half of the total amounts paid in 2017 and 2018 thot is more than $15,000
(/2 x [$85000 - $15000] = $25,000);

minus

= 118 umount included in income In 2017 ($7,500).

Far greater certainty, any amount paid or the value of assistance pro-
videawby any person in respect of, in the course of, or because of an
incividual’s office or employment in respect of the cost of, the financing of,
the use of, or the right to use a residence is a taxable benefit received by the
individual#® This provision includes virtually any employer-provided subsi-
dy made to the employee to enable the employee to acquire or to use a
residence, including interest subsidies on a mortgage, rent subsidies, pay-
ments on account of the purchase price of the home, and mortgage princi-
pal reimbursements.

[12065] Health and Welfare Trusts for Employees

Health and welfare benefits for employees are sometimes provided
through a trust arrangement under which the trustees, usually with equal
representation from the employer (or employers’ group) and the employees
(or their union), receive the contributions from the employer or employers’
group to provide such health and welfare benefits as have been agreed to
between the employer and the employees (or their union).

Ilf thg benefit programs adopted are limited to a group sickness or
gcmdent insurance plan, a private health services plan, a group term life
insurance policy, or any combination thereof, and the arrangements meet

certai4n conditions, the trust arrangement qualifies as a health and welfare
trust,+

An employee. dogs not receive or enjoy a benefit at the time the employ-
er makes a contribution to a health and welfare trust. However, employer-

See page | for explanation of footnotes,
# Ingome Tax Folio $2-F1-C1,

j;GCH 12697¢; Sec. 6(21),
CCH 92697e; Sec. 6(23).
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paid contributions to a group sickness and accident insurance plan for an (e) travelling expenses received by an employee in connection with the

employee’s coverage are (axable to the employee to the extent that such selling of property or negotiating of contracts for the employer;
(ributions i ect of a wage loss replacement benefit payable )

Eﬂ"giﬁﬁg %‘;igoéég éfi:ss&ssion at {zgloo. P b (f) reasonable allowances for travelling expenses (other than

allowances for the use of a motor vehicle) received by an employee
for travelling away from the municipality and metropolitan area

[12070] Allowances — Personal or Living Expenses of Employees where the employer’s establishment at which the employee ordinarily
Personal and living expenses are intended to be borne by the taxpayer. g;l;)lﬁ(}:l/r\ggfﬂl.ocated, in the performance of the duties of the office or
Therefore, where an employee receives an allowance for personal or living ’
expenses, it is included in the taxpayer's income.> Personal or living (g) reasonable allowances for the use of a motor vehicle received by an
expenses* include: employee (other than an employee employed in connection with the
. . . selling of property or the negotiating of contracts for the employer)
B o s e Fom th o s vl th purfomance o o s o
blood relationship, marriage or common-law partnership, or adop- the office or el‘r_lp}pyment. For 2018, the. general rate used to deter-
tion, but does not include properties maintained in connection with ml'?:lc bt'}*le be}mﬁt from the per;onal portion of operating expenses
a business carried on for profit or with a reasonable expectation of paid by.employers in respect 0 gurjomoblles provided to employees
= increased from 25 1o 26 cents per kilometre. In the case of taxpayers
DIQHE; principally employed in the selling or leasing of automobiles, the
(b) expenses, premiums, or other costs of a policy of insurance, annuity prescribed rate increased from 22 to 23 cents per kilometre driven for
or similar contract, if the proceeds of the policy or contract are personal use;
payable to or for the benefit of the taxpayer or a person connected _ o
with the taxpayer by blood relationship, marriage or common-law (h).rcasonable allowances received byl ministers or mm“nbcr.s of the
parinership, or adoption; and clergy for transportation expenses incidental to their ministerial

duties; and

(c) expenses of properties maintained by an estate or trust for the ] . .
benefit of the taxpayer as one of the beneficiaries. (i) allowances paid by an employer for the education of an employee’s
child where the employee is required to live in a specific location by
reason of his or her employment, and instruction in the official
language of the employee is not available in that area. For the exemp-

(a) travelling, personal, or living expense allowances expressly fixed in tion to apply, the following must be true: :

an Act of the Parliament of Canada or pursuant to the [niguiries Act

(e.g., expense allowances paid to members of the HouseGf Commons

and Senate); (ii) the child must not live with the employee in the area where the
(b) special allowances for absence from Canada given to diplomatic employee works,

representatives of Canada or members of the armed forces or of the

overseas Canadian Forces school staff, or given under an interna-

tional development assistance program;

PNTP S

The Act excepts the following from the rule concerning the taxability ¢f
amounts received for personal or living expenses:

(i) the allowance must be reasonable,

(iii) the child must be in full-time attendance at a school which is in
a community not farther from the employee’s home than the
nearest community having suitable boarding facilities and provid-

(¢) travelling and separation allowances paid to members of the armed ing instruction in the appropriate language,
forces under service regulations;

(iv) the language of instruction primarily used in the school must be

(d) representation or other special allowances received by an agent- the official language of Canada which the employee uses, and
neral of a province for the period that he or she was in Ottawa as ) _ ‘
%ﬁe agent-gelferal of the provill’lce; (v) such a school must not be available in the location where the

employee is required to live.

See puge I for explanation of footnotes. 1 . ,
46 CH §2322; Sec. 6(1)(b). 46 00H 428,199 Sec. 248(1) “persondl or living An emergency service volunteer shall not include the first $1,000 of

expenses’ amounts received in a year from a government, municipality, or public
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authority for the performance of the volunteer services4” The provision
applies to persons who volunteer their duties as ambulance technicians,
firefighters, or in the search or rescue of individuals or in other emergency
situations, and does not apply to volunteers claiming a volunieer firefighter
or search and rescue volunteer tax credit. Note that the $1,000 exclusion
from income does not apply to remuneration received for emergency set-
vices carried on by a person in their capacity as an actual employee. In this
regard, if requested by the Minister, the payer of the amount must certify
that the recipient was at no time in the relevant year employed or otherwise
engaged in connection with the services, other than as a volunteer.

Note that reasonable allowances in respect of travelling expenses and
motor vehicle expenses will be excluded in computing the income of an
individual from an office or employment.”® Accordingly, allowances that are
not reasonable may be included in income and the taxpayer will be entitled
to a deduction with respect to those travelling expenses. (For allowances
received in connection with the business use of automobiles, see 12085.)
Where the taxpayer received an automobile allowance that he considered to
be unreasonably low, he included the allowance in income and deducted the
actual expenses. However, the deduction was denied where the taxpayer
failed to show specific evidence as to whether the allowance was intended as
a full reimbursement for the use of the automobile.*

Travelling allowances are different from reimbursement for out-of-
pocket expenses which are proved by vouchers and which do not have to be
included in income. For example, a member of an office staff who uses his
ot her own automobile on an errand for the company and is then reim-
bursed for this is not required to show the amount of the reimbursement as
income. See also 92325 and 92335,

[12075] Director's or Other Fees

Where a director’s fee is paid in addition to a salary from the same
employer, the fee will be added to the salary for the pay veriod and the
required tax deduction will then be completed in accordance with tax
deduction tables.

Where the fee is the only remuneration paid by the employer, and it is
estimated that such fees will not exceed the director’s personal exemptions,
no tax need be deducied at source.

Where the director’s fee is the only remuneration paid by the employer,
but it is estimated that the fee will exceed the personal exemptions, the tax
deductions should be made in accordance with the monthly tax deduction
table by converting the fee to its monthly equivalent.

See pdge il for explanation of foomotes.
47 ooH §9982; Sec. 81(4), 11808, 11807, 49 | emirs, 94 DTC 1772.
48 coH 2322, Sec. 6(1)(b).
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The word “fee” is not defined in the Act. Presumably it will be inter-

preted in accordance with_ i_ts ordinary meaning to include fees received by
professional persons, musicians, etc.

[12080] Aliocations, etc. under Profit Sharing Plan

Amo:ants allocated to an employee in the year by a trustee of an
;mployee s profit sharing plan are included in the employee’s income® This
includes the allocation of capital gains and losses. See also 710,294,

[12085] Automobile Benefits

The benefit an employee enjoys as a result of the employer paying
operating expenses is required to be included in income’®' The value of the
benefit is an amount equal to the portion of the operating costs paid by the
employer that relates to the personal use plus a “reasonable standby charge”
plus the equ::falent to the GST thereon. In general, this standby charge is,
2% per moata of the cost of the automobile to the employer, or /3 of the
lease cosus if leased, for the number of days the automobile was available to
the employee or to a person related to an employee.5?

: Where an automobile is supplied by an employer (or a person related to
the employer)®® to an employee (or a person related to the employee), there
are two methods for computing the operating cost benefit. 1
(1) The bvl-cnefi.t is computed at a prescribed rate of 26 cents in 2018 for
each kllqmetre of personal use during the period for which the
automobile was made available. The general prescribed rate is 23

cents per kilometre for taxpayers employed principally in selli
leasing automobiles. yed principally in selling or

(2) The second method is only available to employees who use the
automobile (in respect of which the standby charge is incurred) pri-
marily (1.f:.,_ more than 50%) in the performance of duties of employ-
ment. If this test is met, the operating costs benefit may be calculated
as simply '/> of the standby charge for the year (see below). To use

this method, the employee must notify the employer i iti
before the end of the year. y ployer in writing

In both cases, the operating costs benefit will be red
amounts repaid by the employee or a relative of the employer wiitll?lild 42yd£/1;
pf the e1.1d of }he calendar year to which the costs relate. The resulting
income 111plu510n is considered to include the GST component and
no further inclusion is required. Any benefit related to parking is not consid-
ered to bg: a benefit in respect of the use (including the operation) of an
automobile.® See item (g) at 72070 for a discussion of reasonable

See page i for explanotion of footnotes.
53 ceH 123920, 12392h; Sec. 6(1)(K) 6(1)()

5‘]’ CCH 72350; Sec. 6(1)(d).
CCH §2301; Sec 6(1)(a).

52 .
Interp. Bul. IT-63R5. 54 CoH 12392 Sec, 6(1.1),
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income because there was no obligation to make such a lump-sum payment
under the terms of the plan.® However, the portion of the lump-sum pay-
ment that was attributable to disability payments in arrears and accruing to
the date of the settlement was taxable because it was meant {o replace
amounts payable pursuant to the plan (the “surrogatum principle”).

Taking into account the surrogatum principle, the Federal Court of
Appeal held that the portion of a lump-sum payment that was attributable
to disability payments that were in arrears at the time of the settlement was
taxable, whereas the portion attributable to future benefits that would have
been otherwise paid under the plan was not taxable.?

Employer-paid contributions to a group sickness and accident insur-
ance plan for an employee’s coverage are taxable to the employee to the
extent that such contributions are not in respect of a wage loss replacement
benefit payable on a periodic basis. See discussion at §2100.

[12100] Group Sickness and Accident Insurance Plans

Wage loss replacement benefits payable on a periodic basis under a
group sickness and accident insurance plan to which an employer has
contributed are included in an employee’s income for tax purposes when
those benefits are received (see discussion at §2095). However, no amount is
included in an employee’s income, either when the employer contributions
are made or the benefits are received, to the extent that:

e henefits are not payable on a periodic basis; or

e henefits are payable in respecl of a sickness or accident when there is
no loss of employment income,

To address these two shortcomings, employer-paid contributions.1o a
group sickness and accident insurance plan for an employee’s coverage are
included in income to the extent that such contributions are nat 1 respect
of a wage loss replacement benefit payable on a periodic basis.8

[12105] Salary Deferral Arrangements

Where a person has deferred receipt of salary or wages to a subsequent
year, an amount equal to the deferred amount will be considered to be an
employment benefit8 The benelit must be included in computing the
income of the employee for the year to the extent that the deferred amount
has not otherwise been included in income.®* If there is a right to receive
interest or other additional amounts in addition to the deferred salary or
wages that accrue during the year under a salary deferral arrangement, the
additional amount is deemed to be a deferred amount and must also be
included in income.%®

See puge |l for explanation of footnotes.
60 Tsigpraills, 2005 DTC 67119, 83 coH 92680, Sec. 6(11).
81 giftar, 2005 DTC 5119 84 CCH §2301; Sec. 611)(a)
62 Sec. (1)), 85 GoH §2681: Sec, 6(12)
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An exception to these rylcs is provided with respect to salary deferral
arrangements established primarily for the benefit of non-resident employ-
ees for services rendered outside Canada.®®

[12110] Payments by Employer to Employee

Certain amounts paid by an employer to an officer or employee will be
regarded as remuneration for services® This prevents an officer or employ-
ee from excluding such payments from employment income by arranging to
receive payment before or after employment. While the provision does not
apply to damages for wrongful dismissal that are not paid under a contract,
such damages will constitute a retiring allowance and be included in
income. A lump sum of money received when an offer of employment was
withdrawn was determined not to constitute income from employment.8

[12112] Restrictive Covenants

In resgonse to two Federal Court of Appeal decisions®® holding that
some of the payments received in respect of restrictive covenants were not
taxable, e series of technical amendments now includes such amounts in the
recitient’s income. According to this inclusion rule and subject to many
caveptions described below, a taxpayer must now include in income all
amounts received or receivable in a taxation year in respect of a restrictive
covenant (“RC”) granted by him.”

The definition of an RC is very broad and applies to most forms of
agreemept not to compete. It can take the form of an arrangement between
the parties, or an undertaking or a waiver of an advantage or right. It does
nolt have to be enforceable to be subject to the new restrictive covenant
rules.

There are three exceptions to the new general income inclusion rule
and they only apply when the grantor of a restrictive covenant deals at arm’s

lengﬁh with the person to whom the covenant is granted. These exceptions
are:

(1) Employment income — The general inclusion rule does not apply if
the amount is required to be included in the calculation of the
grantor’s employment income or would be so required if the amount
had been received in the tax year.

(2) Goodwill amount (formerly eligible capital property) — Sometimes an
agreement to sell 4 business and its underlying assets includes a non-
competition agreement by the seller (grantor). An amount received or
recei\{able by the grantor for the granting of such a restrictive cove-
nant is income under the general rule unless the amount qualifies as

o See page |l for explanotion of footnotes,
7%%: ﬂigiﬁg g,eg eséw aé(g). oo Tox o 59 Forting, 2000 DTG 6060, Manrel, 2003 DTC 5225,
R 79 Sec. 56.4(2)
Schwarz, 96 DTC 6103 1 560, 564(3),

12112




- 920000

264 CANADIAN MASTER TAX GUIDE

While the provisions largely come into force on March 21, 2013, the
do not apply to an event or transaction that occurs on or after that date
pursuant to an obligation created by the terms of an agreement in Wwritin
entered into between parties before that date. For these purposes, partie
will be considered not to be obligated if one or more of those parties may pe
excused from fulfilling the obligation as a result of changes to the Act.

[13393] Other Restrictions on Losses and Their Use
Several other specific restrictions are placed on a taxpayer as follows:

(1) A corporation cannot realize a loss by selling property to a parent
or any corporation controlled by its parent.®69

(2) Subject to certain exceptions, no loss can be realized if the taxpayer
(whether an individual or corporation) or an “affiliated person” 3° acquires
identical property within 30 days before or after a disposition of the original
property and still owns the substituted property 30 days after the original
disposition. This is kknown as a “superficial loss”3"! See also [5180.

(3) A taxpayer who disposes of an asset to a person with whom the
taxpayer was not dealing at arm’s length for no proceeds, or for proceeds less
than its fair market value, or to any person by gift (by way of inter vivos gift
prior to 2016), is deemed to have received proceeds equal to its fair market
value3’?

(4) No allowable loss can result from the disposition of a debt or other
right to receive an amount, unless the debt or right was acquired for the
purpose of gaining or producing income from business or property or ay

consideration for an arm's length disposition of capital property.3”® Jes
13456.

(5) No allowable loss may be claimed on the disposition of personal-
use property (see 15315) other than listed personal property: (s=e §5300).
Losses on listed personal property are allowable only to the exient of gains
from such property.®* However, this provision does not prevent the deduc-
tion of a capital loss on the disposition of personal-use ‘property or arm’s
length debt in certain circumstances.

(6) No deduction is permitted for a loss on an interest in a corporation,
partnership, or trust, to the extent that such loss is attributable to a loss of
the corporation, partnership, ot trust in personal-use property.37

(7) The amount of any prescribed assistance received in respect of the
acquisition of shares in a prescribed venture capital corporation or a prescribed

See pdge il for explonation of footnotes,
872 0GH 99146, Sec. 89(1)(b)
373 CCH 15434, 47852 Sec. 40(2)(g), 54 "procseds

369 CCH 16459, Sec. 40(3.3)
370 CCH §28,3710-128,371F Sec. 251.1,
37T CCH 76434, 16439, 17621-97623, 17850; Sec, - of disposition”,
40(2)(g), 40(2)(h), 53(1A-53(1)(f2), 54 "superfi- CCH 116434, 16510; Sec. 40(2)(g), 41(2),
clal loss” - 875 CCH 46960; Sec. 46(4)
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jabour-sponsored venture capital corporation will reduce any loss realized on
(heir disposition 78

(8) No allowable capital loss may arise on a disposition of property to a
deferred profit sharing plan (DPSP), an employees’ profit sharing plan, a
registered retirement income fungi, a rg:glstered retirement savings plan
(RRSP), a registered disability savings plan (RDSP), or a tax-free savings
account (TFSA)377

(9) No allowable capital loss may arise on a transfer by a shareholder to
a controlled corporation.®®

(10) No allowable capital loss may arise on the disposition of property
to a partnership by a majority interest partner.®’®

(11) The losses of a partnership allocated to a limited partner in the
partner’s taxation year will be deductible by the partner or_lly to the extent of
the partner’s stcisk amount as at the end of the fiscal period of the partner-
ship ending-n that year3®

The rules curtailing the transferability of losses between “affiliated”
partits allow the property to retain its characteristics in the transferor’s
wands for continued amortization (if any) or eventual loss treatment. Per-
suns are considered to be affiliated with themselves; control means de fapto
control; an affiliated group means a group of persons each member of w!nch
is affiliated with every other member; and merged corporations continue
their prior affiliations with the new corporation sharcholders.

[13396] Losses of Hobby Farmers — Restricted Farm Loss

The Act restricts a loss deductible in any one year by a taxpayer whose
chief source of income [or a taxation year is neither farming nor a combina-
tion of farming and some other source of income (i.e., “hobby farmer”).®' In
such cases, the loss deductible is the lesser of:

(a) the amount by which the taxpayer’s total losses for the year from all
farming businesses computed without reference to any amounts
expended for scientific research®? exceeds the total income from all
such business; and

(b) $2,500 plus /2 of the next $30.000 in losses®® for a maximum
deduction of $17,500.38

See page i for explanation of footnotes.
381 oH 5660, 17630, 116025: Sec. 31, 53(1)1),
377 111(1)c) Interp. Bul. IT-322R.
CCH §6434; Sec. 40(2)(0) 382 GO 15900, Sec. 37; Intemp. Bl IT-232R3,

B ooy 1105800; Sec. 85(4). 383 For taxation years thot end before March 20,
319 2013, unrg tricted farm losses ore limited ©
CCH §12191; Sec. 97(3) $2500 + /2 of the next $12500 of losses
%80 GOH 112,14900; Sec 96(2.1)

378 OCH 184390, Sec, 40(2)()

384 0CH q5660; Sec 31: Interp. Bul IT-322R,
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Any loss in excess of the actual amount deducted is a “restricted fagy
loss”. See also 13573 for comment on farming business.

The carryforward of business loss provisions are extended to “restricteg
farm losses”. Such a loss may be carried back three years or forward 20 years
and deducted only to the extent of the taxpayer’s income from farming,

Where a taxpayer disposes of a farm and has losses which have not beep
deducted as incurred or as restricted farm losses, they may be applied,
within certain limits, to increase the adjusted cost base of the farm property,
Any loss so applied is deemed not to be a loss for purposes of the loss
cartryover provisions.®® Furthermore, any such loss is not available in laf-
er years to reduce income from other farming businesses.?

[13399] Net Capital Loss in Year of Death

The total net capital losses for all taxation years that can be deducted in
the year of death and the immediately preceding year from sources of
income other than capital gains will be reduced to the extent of the total of
all capital gains exemptions that had been claimed by the dececased
individual.

The amount that may be deducted in respect of net capital losses in the
year of death and the immediately preceding year must be adjusted to ensure
the offset of a capital loss against an equal amount of capital gain as a result
of increased inclusion rates. However, for net capital losses deducted against
other income, no adjustment need be made. Therefore, the excess of the
total amount of unadjusted net capital losses claimed for deduction over the
amount of such unadjusted losses that were used to offset the net taxable
capital gains for the year will be deductible against other income in the vear
of death or the preceding year3®’

[13402] Amended Return for Succeeding Year's Loss

A taxpayer who is filing a return for a year in which_ the-taxpayer has
taxable income does not know whether he or she will have a ioss in the next
succeeding year. Consequently, if a taxpayer sustains a loss in such suc-
ceeding year, he or she is entitled to amend the return by filing with the
Minister a prescribed form on or before the due date for filing the return of
income for the taxation year from which the carryback is made.

Where an individual is not required to file a return for the latter
taxation year because no tax is payable for such year, the Act requires the
prescribed form claiming the carryback to be filed on or before the return-
due date which would have been applicable if tax were payable for that
year.3e8

See page || for explanation of footnotes.
387 5CH 916,100; Sec. 111(2)
388 oM q22,255, Sec. 152(6).

385 ocH 47630; Sec. 53(1)()
386 oCH 916,180; Sea 111(6)
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[1]34051 Intercompany Dividends — Deductibility

In general terms, where a corporation’s income has been subject to
Canadian tax, after-tax profits will not be taxed again when they are distrib-
uted to corporate sharcholders by way of dividend. However, there are
exceptions to this general rule in certain cases where the dividend is paid on
a “term preferred share”, where certain defined financial corporations pro-
yide a guarantee or security with respect to any share, or where sharcholder
values are secured.?®

While a corporation may deduct the amount of a particular dividend in
computing taxable income, the effect of so doing is merely to exclude the
dividend from tax under Part L. Part IV of the Act may then apply to impose
a refundable tax of 38.33% (33.33% for taxation years ending before 2016) on
(he dividend .3 It should also be noted that the above rules apply only to
dividends received by resident corporations. Non-residen(s are subject to
part X111 tax on dividends paid to them by residents of Canada.®®'

Where 2 corporation receives a taxable dividend from a corporation
resident in/Canada, the amount of the dividend is to be included in comput-
ing the recipient corporation’s income**? The amount of the dividend may
be dedicied in computing the recipient’s taxable income if one of two
conditions are met:

(1) The taxpayer corporation must be a “taxable Canadian corpora-
tion”.22% This means a corporation that is resident in Canada, that was cither
incorporated in Canada or has been resident here continuously since
June 18, 1971, and that is not exempt from Part I tax.

(2) The payer corporation must be resident in Canada and be con-
trolled by the corporation receiving the dividend, but must not be a non-
resident owned investment corporation or a corporation exempt from tax
under Part 1.

It will be noted that the deduction for intercorporate dividends applies
only to “taxable dividends”™. This term is defined generally to mean a divi-
dend that is not payable out of the paying corporation’s tax-paid undistrib-
uted surplus, 1971 capital surplus, or capital dividend account.®

[13408] Losses in Share Transactions

Stop-loss rules may reduce the amount of loss that a shareholder incurs
on the disposition of a share, generally by the amount of dividends previous-
ly received on the share. In general terms, the stop-loss rules do not apply to
a “gualified dividend™ defined below after March 21, 2011 where the selling
shareholder owned the share throughout the 365-day period immediately

See poge |l for explanation of foctnotes,
F80cH §16345-916367; Sec. 112(2.1), 112(22), 322 GCH 10008, Sec. 82(1)(a).

350 | 1224) 393 CCH 911,206, Sec. 89(1) "taxoble Canadian
CCH 924,350; Sec. 186. corporation’.

1 0CH 126,105, Seo. 212(2) 394 0CH 411,209 See. 89(1) “toxable dividend”,
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prior to its disposition and the shareholder and non-arm’s length persong
did not own more than 5% of the issued shares of any class in the corpora-
tion at the time the relevant dividends were received 3 In order for the
above exception to the stop-loss rules to apply after March 21, 2011, 4
dividend must not only meet the above 365-day ownership test and 5%
ownership test, it must also be a “qualified dividend”. In simple terms,
qualified dividends are dividends received on a share other than thoge
deemed to have been received by a corporation upon a redemption of
shares if the dividends are received, whether directly or indirectly through
partnership or trust, from another corporation, unless, at the time the
divided is deemed paid and received, the recipient corporation is a private
corporation other than a financial institution and the payer is another
private corporation.®® Where both of these conditions are not met, a share-
holder's loss on the disposition of a share is generally reduced as follows;

(i) if the shareholder is an individual (other than a trust) and the
corporation is a taxable Canadian corporation, the loss is reduced by
the amount of all dividends (except a capital gains dividend from a
mutual fund corporation) received on the shares;

(ii) if the shareholder is a trust, the loss is reduced to the extent that
dividends have been received by the trust on the share or have been
allocated to a beneficiary;

(iii) if the shareholder is a partnership, the loss is reduced by the total
of any dividend, other than a capital gains dividend from a mutual
fund corporation, received by the partnership on the shares (ie, the
reduction of the loss takes place at the partnership level, rather than
at the partner level), and

(iv) if the shareholder is a corporation, the loss is reduced by u.e
amount of all non-taxable dividends plus the amount of ali tzxable
dividends to the extent that the amount thereof was dedustible in
computing the corporation’s taxable income or taxahle income
earned in Canada for any taxation year by reason eftte corporation
being a non-resident corporation or a life insurer.

Property subject to a synthetic disposition a.rrangerne;m397 entered info
or extended after March 20, 2013, is treated as not having been owned
throughout the requisite time periods for the purposes of the stop-loss rules.

If there is a synthetic disposition arrangement with a synthetic disposi-
tion period®® greater than 30 days, the taxpayer is deemed not to own shares
for the purposes of the 365-day period requirement. As a result, the taxpayer

See page i for explonation of footnotes.
395 0CoH §16,380-116432, 116,470, Seo. 997 GCH 19900e; Sec. 245(1) “synthetic disposition
1

12(3)-112(4.3), 112(7); Interp. Bul. IT-328R3. amongement,
398 0oH §9900F Sec. 248(1) “synthetic disposition
396 ge0 112(6.1). perod”
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can only meet the 365-day period test if the taxpayer owns the property for
more than one year after the synthetic disposition period.

If the taxpayer owned property throughout the 365-day period immedi-
ately prior to the synthetic disposition period, the taxpayer may meet the
requisite time period.3%®

[13411] Order of Deductions

Where an individual is entitled to deduct amounts in computing taxa-
ble income under more than one section of the Act, the Act provides that
the order in which these deductions are to be taken is as follows:400

(1) deductions such as employee stock options:4°!

(2) deductions for certain lump-sum payments;i02

(3) deductible losses; 03

(4) deductions for the capital gains exemption:;*® and

(5) decuction of amounts in respect of northern allowance.2%3

It should We noted that the deductions which cannot be carried over to
anothertaxation year and cannot be shared with any other taxpayer are the
ficw deductions that must be taken.

[13414] Reserves, Bad and Doubtful Debts

[113417] Amounts Included in Income and Reserves — Goods and
Services

Amounts received in the taxation year that are not earned in that year
because they are subject to the supplying of future services or goods, or the
making of refunds, are to be included in computing business income.4%

Inasmuch as receivables are to be included in a taxpayer’s income, the
Act makes provision for the deduction of certain reserves®” The amount
which may be deducted as a reserve must be reasonable.

~ Areserve of $4,500 in respect of deferred profit of $21,000 on property
sold and secured by a mortgage was held to be reasonable in the circum-
stances % Similarly, the total profit content of a mortgage, allowed as a

rﬁserve, was held to be the maximum amount allowable as a reserve under
the Act408

S See puage i for explanation of footnotes, _

oo JCH 116:480; Sec. 112(8), (9) 3255 OCH §15999g; Sec. 110.7(1)

% CCH 116,235; Sec. 111.1. ?C(H) 1]\]4‘251. 34256. 14375, Sec. 12(1)(a),
CCH 115015 Sec 110, a7 CE 1 (b ﬂterp ul IT-152R3, IT-1 54R

02 oo 115877 Sec. 1102 CH 95085, Sec. 20(1)(m), 12(1)(b); Interp Bul

w0, T-152R3, IT-154R,
CH 116,003; Sec. 111(1). 498 aden Building Enterprises, 60 DTC 31,

*CCH 115,976, 1159760, 115976b: Sec. 1106 408 Felgor Investments, 80 DTC 350,
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[13420] Amounts Receivable — Sale of Land

Where property is sold, an amount is required to be included in (he
computation of a taxpayer’s income from a business at the time that (he
amount becomes “receivable by the taxpayer” (unless the taxpayer is permit.
ted to use the “cash basis” of reporting). Since the amount that becomeg
receivable in respect of property sold is the sale price, the taxable event in
respect of the sale of property can be stated as occutring on the date thag
the sale price becomes receivable to the vendor. The sale price of any
property sold is brought into account for income tax purposes when the
vendor has an absolute but not necessarily immediate right to be paid. As
long as a “condition precedent” remains unsatisfied, a vendor does not haye
an absolute right to be paid. A condition precedent is an event (beyond the
direct control of the vendor) that suspends completion of the contract untj]
the condition is met or waived and that could cancel the contract ab initig if
it is not met or waived.

Many agreements involving the sale of real property propose a “closing
date” for the completion of the sale. This is normally the date that beneficial
ownership is intended to pass from the vendor to the purchaser and the time
that the vendor is entitled to the sale price, but the facts of a particular
situation must support that the expressed intent was in fact carried out, In
cases where the “closing date” is to occur “on or before” a specified date, the
actual date of closing must be determined by the particular facts such as;

(a) the date funds required to be paid on closing were actually paid:
(b) the date that the title was conveyed;

(c)_ the date of adjustments of insurance premiums, rentals, mortgage
interest, realty taxes, etc., and

(d) the date of possession by the purchaser'°

When the total sale price has been included and part of ihe sale price
or instalments is not due until after the end of the taxaticn year, the
deduction of a reserve for the profit portion of the instalwiesits is permitted.
See 73450.

For a discussion of real estate transactions, see §5110 et seq.

[13423] Reserves for Undelivered Goods

Where the taxpayer, in computing business income, has included
amounts received in the taxation year or a previous taxation year for goods
not delivered by the end of the taxation year, the taxpayer may deduct a
reasonable amount as a reserve in respect of the goods, since it is reasonably
anticipated that they will have to be delivered after the end of the year4"

See page ii for explanation of footnotes.

410 nterp, Bul MT-170R 411 0CH 14335, 15085; Sec. 12(1)(e), 20(1)(m)

13420

PN

CH. Il — INCOME FROM BUSINESS OR PROPERTY 2171

It is common in the construction industry for the owner of property not
to pay the full amount owing for particular work until the owner rr;ceives a
certificate from the architect or engineer that the work has been satisfactori-
ly performed.

It has been held that il obtaining this certificate is a condition prece-
dent to the contractor’s receiving payment, the amount is not “receivable”
until the certificate is issued.*" On the other hand, once the certificate is
issued, the amount is receivable whether the contractor learns of the issue at
once or some time later.

Payment as a result of the certificate may in fact be delayed, but as long
as the contractor has a right to payment not dependent on the happening of
a condition, the amount is receivable and must be included in income.

Where the goods are articles of food and drink, the amount deducted
as a reserve must not exceed the amounts included in income for that year
in respect of-<oed or drink to be delivered after the year end.*'*

No deduaction under this provision may be claimed by taxpayers who
keep theliaccounts on a cash basis** A chain food store company which
gave \rading stamps to its customers along with purchased merchandise was
“yuid to be entitled to deduct a reasonable amount as a reserve in respect of
goods that it reasonably anticipated would have been delivered upon
redemption of the stamps after the end of the year4'®

[13426] Reserves for Unrendered Services

Where the taxpayer has included in business income amounts received
in the taxation year or a previous taxation year for services not rendered by
the end of the taxation year, the taxpayer may deduct a reasonable amount
as a reserve in respect of services that it is reasonably anticipated will have
to be rendered after the end of the year*®

Where the unrendered service is transportation, this deduction must
not exceed the amount included in computing income in respect of trans-
portation to be provided after the end of the year*'” Thus “ticket reserves”
of companies at the end of a taxation year may not exceed the dollar amount
of unredeemed tickets issued during the year and credited to that yeat’s
income.

Generally effective for amounts received after March 20, 2013, the
reserve will no longer apply in respect of reclamation obligations, so as to
ensure that the reserve does not provide relief for taxpayers who have
rendered services to customers but who have future reclamation obligations
(other than to the customer) arising from providing such services.

See puoge Il for explonation of footnotes.
j}iJo‘nn Cofford Contracting Co. Lid, 62 DTC 1338, 1% Dominion Stores Ltd, 66 DTC 5111,
11q CCH 14335, 95133, Sec. 12(1)e). 20(6), 416 ooH 94335, 95085, Sec. 12(1)(e), 20(1)(m).
CCH 95134; Sec. 20(7). 417 oCH 94335, 15133; Sec. 12(1)(e), 20(6)
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No deductions under this provision may be claimed by taxpayers whq
keep their accounts on a cash basis*®

[13429] Reserve for Guarantees

A taxpayer is permitted to deduct a reasonable amount as a reserve for
certain arm’s length credit risks such as guarantees.*'® Where a taxpayer hag
taken such a reserve in a particular taxation year, an inclusion in income
must be made in the following year equal to the amount previously taken g
such a reserve*® Accordingly, the taxpayer will eventually deduct the
amount as a cost of doing business (when paid in settlement of the guarap-
tee or credit risk) or return it into income.

[13432] Indemnities and Warranties

No deduction is permissible as a reserve in respect of indemnities or
warranties (except for extended warranties granted by the taxpayer to an
arm’s length person relating to property manufactured by the taxpayer)2
The amount of the reserve is the lesser of:

(a) areasonable amount in respect of goods or services that it is reason-
ably anticipated will have to be delivered or rendered after the end of
the year under the extended warranty, and

(b) insurance premiums paid or payable to an insurer who carries on
business in Canada to insure against the taxpayer’s liability under the
extended warranty to the extent those premiums relate to a period
after the end of the year.

[13438] Repayment of Amount Previously Included in Income

A deduction is provided, as opposed to a reserve which is brougit back
into income later, when a taxpayer repays an amount which was brought into
income in respect of future goods or services. This deduction would apply,
for example, where a taxpayer received a payment for services or goods to be
delivered in the future, but was required to repay all ora portion of this
amount because the services or goods were not in fact delivered.#2

[13440] Reserves for Unamortized Bond Premiums

A taxpayer can claim a reserve in a taxation year for the unamortized
amount at the end of the year of any premium received on the issuance ofa
new bond that arose on the re-opening of a previous issuance of bonds by
the taxpayer.3

See page Il for explanotion of foomotes,

421 coH 450850, 15134; Sec 20(1)(m/1), 2007); Mis-
ter Muffler Ltd, 74 DTC 6615, Amesbury Distrbu-
tors Ltd, 85 DTG 5076,

422 5oH 5085h; Sec. 20(1)(m2).
423 5eg, 1201)d2), 2001)(ma3)

418 oM §5134; Sec. 20(7),
9 coH 5084h; Sea 2001)(11),

420 ooH 4332 Sec 12(1)(d 1),
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[13444] Reserves for Unexpired Rent

A laxpayer may deduct a reasonable amount as a reserve in respect of
periods for which payment for the possession or use of land or chattels has
peen received in advance. This amount represents an expenditure that is not
properly attributable to the year’s business activity.#?*

[43447] Reserves for Undischarged Obligations

Provided that the taxpayer has brought into income account amounts
received in respect of undischarged obligations, the taxpayer may deduct a
reasonable amount as a reserve in respect of repayments reasonably antici-
pated to be due at the end of the taxation year under an arrangement or
understanding that an amount received is repayable in whole or in part on
the return or resale to the taxpayer of articles in or by means of which goods,
guch as returnable containers, were delivered to a customer#® This reserve
does not apply.in respect of bottle containers.

[§3450] Reszrves for Unpaid Amounts

I7an amount included in computing a taxpayer’s income for the year or
for 4 pigceding taxation year in respect of real property sold in the course of
Lusiness is payable to the taxpayer after the end of the year, a deduction is
permitted in computing the taxpayer’s income of a reasonable amount as a
reserve in respect of that part of the amount that can reasonably be regarded
as a portion of the profit from the sale#?¢ In the case of property other than
real property, a reserve may be claimed on the same basis provided that all
or part of the amount payable at the end of the year was, at the time of the
sale, due at least two years after the time of the sale. The reserve is subject to
the 36-month limit discussed below4?7

“Reasonable” in this context is not defined, nor is any method pre-
scribed for the computation of the amount of the reserve. However, two
different methods have evolved for the determination of the reserve,
depending upon whether or not a mortgage was assumed by the taxpayer on
the purchase of the land.

Where the taxpayer assumes a mortgage on the purchase of land and
the taxpayer’s obligations are taken over by the purchaser, the amount
receivable is changed, thus affecting the basis of the calculation of the
amount of the reserve e

However, where at the end of the year or at any time in the immediately
following year a taxpayer was not resident in Canada and did not carry on a
business in Canada or was exempt from tax, no reserve is allowed. The
purpose of this provision is to prevent a taxpayer from transferring income

See poge i for explonation of footnotes.
424 00H 45085, 20(1)(m); Interp, Bul, IT-154R 427 5oH 15091; Sec 20(1)(n)

423 CCH 15085; Sec. 20(1)m); Interp. Bul, T-154R
Sec. 2001)(n). 428 CCH 15086, 15136, Sec. 20(1)(n), 20(8)
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from a year in which the taxpayer would be taxable to a year in which no tay
is payable by virtue of the taxpayer’s exempt status or by virtue of being 3
non-resident not subject to tax. This prohibition would not apply to g
Canadian resident taxpayer who subsequently ceased to be a resident of
Canada but continued to carry on business in Canada. The claiming of the
reserve for a taxation year where the sale occurred more than 36 monthg
before the end of that taxation year is prohibited. Thus, unless taxation years
of less than 12 months are involved, a reserve may be claimed in the year of
sale and the two subsequent years and the balance, if any, of the amount
receivable will be brought into income no later than the third year subse-
quent to the year of sale. Furthermore, the reserve is denied to a taxpayer if
the purchaser is a corporation controlled by the taxpayer, or is a partnership
of which the taxpayer is a majority interest partner.*?®

A company received debentures for the sale of its land. The debentures
were payable in instalments commencing six years later. No reserve could be
deducted in respect of the instalments, since the debentures themselves
were the price of the land and the instalments were on account of the
principal of the debentures, rather than the sale price.*®¢

The determination of the amount of the reserve does not necessarily
require the application of any precise and inflexible formula, but is to be
made on a case-by-case basis. !

[113451] Reserve for Debt Forgiveness

In general, the “debt forgiveness rules”3 apply where a debtor’s obliga-
tion is settled for an amount which is less than the lesser of the principal
amount of the obligation and the amount for which it was issued. The rules
apply to commercial obligations and general debt obligations incurred 11
the course of earning business or property income. Where the rules aoply,
the forgiven amount of the obligation reduces certain tax attributes or tax
accounts of the debtor, such as a loss carryforward, resource poot, or the tax
cost of property. If, after the application of these rules there:is.a'remaining
forgiven amount, '/ of the remainder is included in the dekiar’s income. In
such a case, a reserve may be available.*® For individuals, ¢ther than trusts,
a reserve is allowed lo the extent the forgiven amount included in income
exceeds 20% of the deblor’s other income in excess of $40,000. In other
words, it ensures that the forgiven amount is included in income in any one
year, only to the extent of 20% of the debtor’s other income in excess of
$40,000. The reserve, for corporations, effectively allows a taxpayer to spread
out the debt forgiveness income over five years, including at least 20% each
year. The reserve allowed for the year of forgiveness is /s of the income
inclusion. That amount is then added back into income in the next year and
in Year Two a reserve up to /s of the original income inclusion can be

See page Il for explanation of footnotes.

432 CoH 99850, 19867, 79868, 19869, 19870; Sec
80, 8001, 80.02, 80.03, 80.04.

433 0oH 18631, 18639, 18642; Sec, 81.2, 813,614,

489 0cH 15136, Sec, 20(8)
430 pvril Holdings Ltd, 70 DTC B366.
1 The Ennisclare Corpardation. 84 DTG 6262,
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claimed. That amount is added back into income in Year 3 and the pattern
continues through Year 5, after which no reserve remains. Finally, a deduc-
tion is given for certain insolvent corporations, which effectively limits the
debt forgiveness income inclusion to twice the fair market value of the
corporation’s net assets at the end of the year.

A debt restructuring transaction, despite having been undertaken for
bona fide non-tax purposes, was ruled as having been a misuse of the debt
forgiveness rules and the application of GAAR was upheld in respect of the
transactions.*

[3453] Bad Debts and Reserves for Doubtful Debts

A taxpayer may deduct a reasonable amount as a reserve for doubtful
debts*%® Provision is made for that inclusion in income of the amount which
the taxpayer deducted as a reserve for doubtful debts in the previous year.*%
When the debt is no longer doubtful but is established to be bad, it may then
be deductible:3" However, if such a debt is subsequently recovered, the
amount recovered will ordinarily be included in the taxpayer’s income in the
year of recovery.

A taxpayer whose business includes the lending of money on the securi-
1y of-mortgages, hypothecs, or agreements of a sale of real property may
deduct a reserve under this provision. Where a deduction has been made in
respect of inventory that has been reduced below cost, a bad debt deduction
may also be made in respect of that same property. In the event of recovery,
the excess of the amount deducted as a bad debt over the amount included
in income as a bad debt recovery will also be included as income.*3®

It is the taxpayer who is required to establish that a debt has become
bad. A bad debt may be designated as such when the creditor, after having
considered all factors relevant to it, honestly and reasonably determines that
it is uncollectible, notwithstanding the fact that it may subsequently be
collected 43¢ There is no necessity that a debt be unequivocally irrecoverable
and the possibility of recovery in the future is not an absolute bar to a
determination of uncollectibility.#*? In some cases, the report of a collection
agency may be relied on as evidence that an amount has become uncollecti-
ble. In other cases, as for example, where the debtor has become bankrupt,
there will be little question as to the time al which the debt became bad.
Whether or not lending of money is part of the taxpayer’s ordinary course of
business will be closely examined; loans made by a lawyer to a corporation
she was a minority sharcholder of were held not to be part of the taxpayer’s
ordinary course of business and a reserve for bad debts not deductible.*! In
this respect, it is open to the Tax Court judge, on the evidence before him,

See poge ii for explanation of footnotes.

454 piaces Automoblles Lecavalier Inc, 2013 DTG 438 CCH 94458, Sec. 124,
451245 (TCC). 439 Flexi-Coll Ltd, 96 DTC 63560, Anjalle Enterprises
. CCH 15084; Sec. 20(1)()); Interp. Bul. [T-442R. . Ltd, 85 DTC 216,
437 CCH 14330; Sec. 12(1)(d) 40 Berrett, 86 DTC 17189,
CCH §5097; Sec. 20(1)(p). 441 Martin, 2007 DTC 1284,
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property. The proration factor for this purpose is the fai
capital interest in the trust,256 purpose.1s the fie market valog 83 all

Where original beneficiaries of
' . a trust have not purchas '
interests (e.g, the children of the testator who take sgbject tgdtl‘llgi?r

life interest), the adj ' . :
g justed cost base, computed in the ordinary man

capital
parent’s
ner, wil]

‘ A taxpayer who disposes of a capital interest i ] f
;(‘E)s;denb‘q in Canada ca!qu[ates his or iﬂﬂ:r gain in tllléno?é]inlgg éﬁ?lsngu.st o
propseur t Jegt tqo tlhe specm} rules set out above. However, the dist-:.‘ibut?c?nd li'
peoger y 3‘uuc1’.a trust is a deemed disposition of capital interest to hi .
¢ above rules apply in computing taxable capital gains. "

[17455] Income and Capital Interests — Capital Gains or Losses

When a trust transfers property t ici
_ Whe property to a beneficiary in satisfacti
g;.lcsénsngafgest, th]czlproperty is deemed to have been disposzedlgll}ac;f]gjn
any resulting capital gains or losses are re A
st g ported by the trust.2s
g‘I/I};?Fnta tiust_ distributes property to a capital beneficiary, ot%er tharlli1 S;.
i de;ﬁe §v1nd};up e\éqnt described at 16278 and 77486, the trust is gens(;:l
A 0 have disposed of the property at i t ; :
beneficiary takes the assets at : oAt o that s o SO
: that cost amount, so that i
;  th it ; any futur
gains or losses are the beneficiary’s and not those of the tr?istug"r;lle TS
tr-ust;l:gég 2(;20;({:11; earpp]ieg O?hé to personal and prescribed trusts “Personal
" graduated rate estates (prior to 2016 :
trusts), or inter vivos trusts in which icial i eodeqiion
8), or in no beneficial interest ; i
consideration payable to the trust. o o 3o
: : . , Or a person who h ibutios:
to the trust. A “prescribed trust”? is a trust that is:aS made & contribQy

(a) maintained principally for the purpose of holding employer shares:
(b) established exclusively for the purpose of securing a debi; or ‘
(c) established as a voting trust with respect to shares:

With the exception of a tax-d
' tax-deferred transfer of property f:
21;1;1;1; Iil;lngrlg ar.lotll;)ei,j (tm a )dlSl‘l‘ibUtiDl] of property bypa tgustszotrho;? tl?gs
B . rescribed Lrust) to satisfy a beneficiary’s capital
: _ apital inte
trust is deemed to have disposed of the property for proclc:eds equl;lsibtﬁz

fair market value and the b iciary i
A , LS
pic g neficiary is deemed to have acquired it at the

- ;l;hls JtrolloEelr applies only in cirg:umstances where there is a distribution
- epﬂgg;;c;r y 1tw ich constitutes a disposition of all or part of the capital
m a trust. If there is no disposition of a capital interest in a trust, a

See page i for explanati
055 planation of footnotes,
CCH 913915 108(1) ‘o : :
118915; Sec. 108(1) “cost amaunt. 296 CCH 913940, Sec 108(1) "estementary trust’

25
Sec. 106(3), 259
2% 9 CCH 113825 R
e . 825, Reg, 48001,
113820, Sec, 107(2), %0 CCH §13845: Sec. 107(2.1),
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bution of trust property to a beneficiary in satisfaction of all or part of
a trust will result in the trust being deemed to have
ty for proceeds equal to its fair market value and the
peneficiary will be deemed to have acquired the property at a cost equal to
the deemed proceeds of the trust. The beneficiary will also be deemed to
have disposed of the capital interest in the trust for proceeds of disposition
which will be reduced by an amount of any gains realized by the trust
pecause of the disposition and any “cligible offset”. Generally speaking, the
eligible offsetis the proportionate amount of the trust liabilities assumed by
the beneficiary as a condition for the distribution of the trust property.®s'

For purposes of computing a taxable capital gain, the adjusted cost
base is the cost amount to the taxpayer of the capital interest immediately
hefore disposal. For purposes of computing an allowable capital loss, the
adjusted cost base to the taxpayer is the amount determined under the
general rules for capital gains and losses. This amount will normally be less

than the costamount of the capital interest.

distri ' .
the capital interest in

disposed of the proper

[§17460} Cistribution in Satisfaction of Capital Interest — Cost Amount
Where capital assets of a personal or prescribed trust are distributed to

4 peneficiary, either as a discretionary encroachment on capital or under a

niandatory provision, there is ordinarily no deemed realization by the trust

at fair market value and the trust is deemed to have disposed of the property

at its “cost amount”?? In the ordinary case, the beneficiary is deemed to

have acquired it at the trust’s cost amount. The “cost amount™ of the
property, or a part thereof, to the trust would be as follows:=2%

(a) the undepreciated capital cost of depreciable property of a class,
allocated in proportion to the capital cost of assets in the class;

(b) the adjusted cost base of capital assets other than depreciable
property,

(c) the value, for purposes of computing income, of any inventory,

(d) the cost to the taxpayer for a “mark-to market” property of a finan-
cial institution;

(e) 4/ of the cumulative eligible capital of eligible capital property
(prior to January 1, 2017, when the eligible capital property regime
was repealed);

(f) the amortized cost of accounts receivable or, if they have not been
written off prior to that time, their face value (except in the case of a
net income stabilization account);

(g) nil for a policy loan of an insurer;

See page i for explanation of footnotes.
261 oM 413916 Sec. 108(1) "sligible offset’ 263 CH 128,054 Sec. 248(1) "oost amount’,
262 oH 13820, 129,540, Sec 107(2)(d) ITAR 36
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(h) 11dil for an interest of a beneficiary under a mining reclamation trust:
an :

(i) in any other case, the cost to the taxpayer as determined for the

purpose of computing income, less any amount previously deducteq
In computing income.

There is an exception to the foregoing rule where a post-1971 spousal
or common-law partner trust distributes capital property to a person otha
than the spouse or common-law partner.?® There is a further exceptiocr
where a capital distribution of property other than property excluded fror;l

the deemed disposition rule at the time of d i
: oo € eparture is made ’
resident beneficiary.28 p to a non

[1[74.65] .Exqmple lllustrating Disposition of Capital Interest and
Distribution in Satisfaction Thereof

The following examplg: illustrates the disposition of a capital interest in
a personal trust and the distribution in satisfaction thereof

Example:

Taxpayer A has o vested remalnder Interest In o personal trust su
Iife \ntg_rest His mother Is now age 80. The assets in th% trust consist oftgggthtgfg? E)HOOOmoerl:g
securities which have an adjusted cost base of $5,000 but a fair market value of |$20000
Mr. A sells his remainder interest to Mr. B for $18,000. Two years later, Mr, A's mother!dies'
and the corpus of the trust is distributed to Mr. B. The trust Is not o spousal trust, an alter ego

trust, or a joint spousal trust, so the mother's death do i |
T2 65 not trigger a disposition of the

Mr. A's proceeds of disposition are $18,000. His adjusted co f
) 000. st base Is the greater o
the adjusted cost buse computed in the ordinary manner, le, nlil, and the “‘cost OET]DLil'?fI‘ fo)a‘

his capital Interest This Is calculated under the definition of * , o
follows: efinition of “cost amount” in §7480 05

Assets In rust — Cash $1,000
Securities at adjusted cost base 5,000
$6,000

Mr. A's proportion of the assets =

$6000 x  fmwv. of his capital Interest
fmv. of all capital interests

This equals 56000 as he had the only caplial Interest

Thus, Mr. A has a capital gain of $18,000 — = ispositi
I iy $6,000 = $12,000 on the disposltion of his

See page il for explonation of foomotes,

284 CGH §13.870; Sac. 107(2), 265 COH 9135880; Sec. 107(5),
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On A's mother's death, the trustees iImmediately distributed the $1,000 in cash to Mr. B.
WMr. B now has an odjusted cost bose (computed In the ordinary manner) of $18,000 -
$1,000, ie, $17,000. The cost amount of his capltal Interest is the cost armount 1o the trust of
the securlties, Le, $5,000. Several months later the trustees distribute the securities 1o Mr. B.
Mr. B's proceeds of disposition are calculated as follows:

$5,000 + (817,000 — $5,000) = 17,000

Thus Mr. B redlizes naither a capital gain nor a capital loss. However, he has securities
worth $20,000 at a cost of only $17,000. On disposition of them he would reclize a gain of
$3,000. Thus the actual gain of $15,000 is split as $12,000 to Mr. A and $3,000 to Mr. B.

[17470] Distribution of Depreciable Property

If the property distributed to the beneficiary is depreciable property,
and if the original capital cost to the trust of the property exceeds the cost
amount at which the taxpayer is deemed to have acquired it, the capital cost
to the taxpayer for purposes of recapture is the original capital cost to the
(rust.2% The taxpayer is deemed to have claimed as capital cost allowance
any excess ol \the trust’s capital cost over the cost amount at which the
taxpayers.deemed to acquire the asset.

Fxample:

A trust has certain depreciable property, claims capltdl cost allowance in respect of It
and eventually distributes It to the sole capital beneficiary In satisfaction of the beneficiary's
copital Interest, which wos acguired gratuitously.

capilal cost to trust $100,000
undepreciated capiial cost 80,000
falr market value 95,000
deemed cost to beneficlary 80,000
deemed capltal cost to beneficiary - 100,000
deermed dllowed to beneficiary as capital cost alowance ($100,000 - 20,000
$80,000)

undepreciated capital cost o beneficiary 80,000

The bensficiary then sells the property for its falr market value ($95,000) and reclizes
recapture of $15,000.

[97475] Proceeds of Disposition of Capital Interest

A taxpayer is deemed to have disposed of the capital interest in the trust
for proceeds equal to the cost at which the property distributed is deemed to
have been acquired, minus any “eligible offset”. Generally speaking, the
eligible offset is the proportionate amount of the trust liabilities assumed by
the beneficiary as a condition for the distribution of the trust property.28’

See page li for explenaton of footnotes.

268 ooH 113820, 129170 Sec. 107(2)d) ITAR 287 0CH 113820, 413916; Sec. 107(2)(c), 108(1)
20(1.2) "sligible offsat”
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[117477] Proceeds of Disposition of Eligible Capital Property

The eligible capital property rules have been eliminated effective Jany-
ary 1, 2017. What previously was eligible capital property will now be g
separate class of depreciable property and will be dealt with in accordance
with those rules. The commentary below only applies prior to 2017.

Where eligible capital property is distributed in satisfaction of all of
part of the capital interest, the trust is deemed to have received an amount
equal to %3 of the cost amount of the property to the trust immediately
before that time. The beneficiary is deemed to have acquired the property at
4/3 of that same cost amount, plus adjustments in certain cases. This treat
ment provides the rollover for eligible capital property, since the trust only
includes 3/4 of the proceeds in the calculation of its cumulative eligible
capital (CEC) account.

Additionally, the beneficiary is deemed to have previously deducted 34
of any of the excess of the trust’s eligible capital expenditure with respect to
the property over the cost at which the beneficiary is deemed to have
acquired the asset, so that the beneficiary “steps into the shoes” of the trust
with respect to the CEC account.2®

Example:

A trust distributes eligible capital property to a beneficiary in satisfoction of the beneficl-
ary's capital interest in the trust

ECE to trust $100,000
CEC to trust $ 60,000
Deemed cost to beneficlary /3 % $60,000 = $80,000
Deemed ECE to beneficlary $189000

Amount deemead to have been pre-
viously deducted by beneficiary 34 x ($100,000 - $80,000) =
under sec. 20(1)(b) /4 % %20000 = $ 15000

Deemed CEC to beneficiary (¥4 x $100000) - 15000, = $ 60000

[17480] Trusts in Favour of Spouse or Common-Law Partner

Where a post-1971 spousal or common-law partner trust distributes
depreciable capital property of a prescribed class, non-depreciable capital
property, Canadian or foreign resource property, or land inventory lo any-
one other than the spouse/partner beneficiary, the trust is deemed to have
proceeds of disposition equal to the fair market value of such property.?% As
a result, the post-1971 spousal or common-law partner trust will realize any
accrued capital gains or losses and inventory profits or losses in respect of
the capital property or inventory. Capital gains, recapture, or terminal losses

See page Il for explanation of footnotes.

268 CoH q13,820; Sec. 107(2)(0. 269 CCH §18.150, T13,870; Sec. 104(4), 107(4)
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could arise as a result of the application of this rule to depreciable property
of a prescribed class. In addition, the deemed proceeds of disposition for the
resource properties could result in an income inclusion. The deemed dispo-
sition of property at fair market value will apply to a distribution by alter ego
srusts and joint spousal or common-law partner trusts, where the individual
(or, in the case of a joint spousal or common-law partner trust, either the
individual or the spouse/common-law partner) is alive on the day of the
distribution and the distribution is made to a beneficiary other than the
individual (or, in the case of a joint spousal or common-law partner trust,
the individual or the spouse/common-law partner).

The beneficiary to whom the distribution is made is deemed to have
acquired the property at a cost equal to its deemed proceeds of disposition
to the post-1971 spousal or common-law partner trust. On any later disposi-
tion of capital property or land inventory, this base will be used to compute
the beneficiary’s capital gain or loss or profit or loss. Likewise, this base will
be the beneficiary’s original cost for purposes of computing capital cost
allowance aad the amount of any recaptured capital cost allowance on a
subsequent disposition of the depreciable property by the beneficiary.

The beneficiary who has paid nothing for the trust interest is deemed to
hale ydequired property for its cost amount. If such a beneficiary had to
sssume any debt of the trust as a condition of the distribution of the
property, the amount of the debt is subtracted in arriving at the deemed
proceeds of disposition of the capital interest.

[17485] Distribution to Non-Resident Beneficlary

The distribution of property by a trust to a non-resident beneficiary
(other than as a SIFT trust wind-up event described at 16278 and 17486) is
treated as a disposition of the property by the trust. As a result, the distribu-
tion may give rise to a capital gain, However, the trust may elect (o include
such gain in its income instead of having the beneficiary include the gain #’°
This deemed disposition does not apply to shares of a non-resident-owned
investment corporation, real property situated in Canada, Canadian
resource property, timber resource property, capital property used in, eligi-
ble capital property (prior to January 1, 2017) in respect of, and property
described in the inventory of a business carried on in Canada through a
permanent establishment in Canada, and certain interests in trusts and
deferred income streams.

[17486] Distribution by SIFT Wind-Up Entity

On the winding-up of a SIFT trust and redemption of its units after
July 14, 2008, a SIFT trust may distribute its shares of a Canadian corpora-
tion to its unitholders, on a tax-deferred basis. This rollover will also apply
where a SIFT trust holds all of the equity interests in a second-tier trust and

See poge i for explanation of footnotes.
270 0CH 113,845, 113,847, Sec. 107(2.1), 107(2.11),
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the second-tier trust distributes shares of a Canadian corporation to the
SIFT trust on the winding-up of the second-tier trust. For this rollover tg
apply, there must be a distribution of all of the trust’s property to itg
upitho[dgrs and the distribution must occur within 60 days of the first
distribution of property. if any, on the wind-up of the second-tier trust. The
only property that can be distributed to former SIFT unitholders under this
rollover is shares of a single class of the capital stock of a taxable Canadian
corporation.2’

The following deemed proceeds of disposition achieve the tax-free
rollover. The trust being wound up is deemed to have disposed of the
property for proceeds of disposition equal to the adjusted cost base to the
trust of the property immediately before the disposition. The unitholder is
deemed to have disposed of its units for proceeds of disposition equal to the
cost amount of the unit immediately before the distribution. If the taxpayer
is the only beneficiary of the trust, as would happen where the trust is
wholly owned by another trust or corporation, and the taxpayer is a “SIFT
wind-up entity” or a taxable Canadian corporation, the taxpayer is deemed
lo have acquired the trust property at a cost equal to the adjusted cost base
to the trust immediately before the disposition. In anly other case, such as
whf_:re the beneficial interests in the trust are held by the public, the proper-
ty is decmcd to be acquired at the cost amount to the taxpayer of the
taxpayer’s interest as a beneficiary of the trust. Furthermore, if the taxpayer’s
interest as a beneficiary under the trust was taxable Canadian property, the
new property received is deemed to continue to be taxable Canadian proper-
ty of the taxpayer. '

Under the above conversion method of a SIFT trust into a corporation
the trust must first transfer its property to a taxable Canadian corporatior?
If a liability owed by the trust is, as a consequence of the distributicn
a§SL1med by the corporation (ie., the corporation whose shares are be%hg’
distributed) and the amount payable on maturity by the corporatiot: 15 the
same as that amount payable by the trust, the trust may transfer this lability
to 1‘1_153 cqrporation without any income tax consequences. In such « case, the
liability is deemed to have been incurred or issued by the <orvoration and
net the trust. )

~ These SIFT conversion rules apply only to the redemption of units or
winding-up of a trust that occurs after July 14, 2009, and before 2013.

[17487] Distribution of Property with an Accrued Loss

Any loss on a disposition of the property is denied to the extent that it
can be considered to have accrued while owned by a trust and at a time
when neither the vendor of the property nor a person affiliated with the
vendor had a capital interest in the trust.2’? Without this anti-avoidance
rule, a person or partnership acquiring a capital interest in a trust which has

- See poge i for explonation of footnotes.
CCH 13860, 113860g; Sec. 107(3), 107(3.1).  272CCH 113882, Sec. 107(6),
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a property with an accrued loss could cause the property to be distributed
in satisfaction of such interest at its cost amount to the trust and realize a
loss on a subsequent disposition.

[17490] Distributions by Employee Trust or Employee Benefit Plan

Special rules?’® apply with respect to the distribution of property by an
employee trust or an employee benefit plan to a beneficiary in satisfaction
of all or part of the beneficiary’s interest in the trust.

In the case of an employee trust, the trust is deemed to have disposed
of the property immediately before the distribution for proceeds equal to
fair market value. Any gain or loss resulting on the deemed disposition
would form part of the amount which the trustee must allocate among the
peneficiaries of the trust. The beneficiary is deemed to have acquired the
distributed property at a cost equal to its fair market value.

In the-iase of an employee benefit plan, the trust is deemed to have
disposed-of-the distributed property for proceeds equal to the cost amount
of the-niuperty to the trust (thus realizing neither a gain nor a loss). The
(axmaver is deemed to have acquired the property at a cost equal to the
sreaier of its fair market value at that time and the adjusted cost base of his
o1 her interest in the trust (immediately before that time). It is this fair
market value of the property distributed that is the “amount” received by
the taxpayer from the plan for the purpose of computing the income inclu-
sion. If the taxpayer would otherwise have a loss on the disposition of his or
her interest in the trust, that loss is added to the adjusted cost base of the
property received by the beneficiary from the trust.

The taxpayer is deemed to have disposed of his or her interest in the
employee trust or employee benefit plan for proceeds equal to its adjusted
cost base, thus recognizing no gain or loss on the disposition.

The recognition in an employee trust or employee bencfit plan of any
gain or loss in respect of property distributed to a beneficiary will apply after
1998 to a health and welfare trust.

Where depreciable property is distributed in satisfaction of the benefi-
ciary’s interest, special rules apply where the capital cost of the property to
the trust exceeds the deemed cost thereof to the beneficiary. In general,
these rules place the beneficiary in the trust’s position for claiming capital
cost allowance and recognizing recapture or terminal losses. The benefici-
ary’s capital cost is deemed to be the trust’s capital cost. The beneficiary is
considered to have claimed as capital cost allowance any excess of the trust’s
capital cost over the cost at which the beneficiary is deemed to acquire the
asset. For an example, see §7470.

See page Ii for explangtion of footnotes,
273 GCH 418,890, Sec. 107.1.
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(c) a program of eight or more consecutive weeks offered by a club
associtation, or similar organization in which participants can select
among a number of activities, if more than 50% of the activit‘q
off(;r(_ad are activities that include a significant amount of physi:;“:s
activity, or more than 50% of the scheduled time is scheduled ra]
activities that include a significant amount of physical activity; Oro :

(d) a membership in an organization of eight or more consecutive
weeks, if more than 50% of all the activities offered include a signifi-
cant amount of physical activity.!2

Thp term “physical activity” is defined as a supervised activity suitable fo
children that “contributes to cardio-respiratory endurance and to one ()r
more of mus_cqlar strength, muscular endurance, flexibility and balance” ”g
quseback riding is deemed to meet the requirements of this definition-m
Wlth“respe_cl to children who are eligible for the disability tax credit fhe
term physical activity” is defined to mean a supervised activity suitabfe for
childreg “that results in movement and in an observable expenditure of
energy in a recreational context”. Activities not considered to be eligible for
the credit include activities where riding a motorized vehicle is an essential

component of the activity and programs offered as part
. ’ S art o ] )
curriculum. p f a school’s

The following is an e)‘(ample_(provided in the original Explanatory
Noteslaccompanymg enacting legislation) illustrating what constitutes a
prescribed program of physical activity:

Example;

Sabrina just jolned the Gil Guides of Canada. Her mother paid &1 Ik
fees for two hours of activities per week for 10 weeks. The Girl Gqugs prgg%?ﬂi%gﬁlissg :mr;
one hour and 15 minutes of the two hours of activities will be devoted to physicat activity
Thergfor:e, the program will be considered a prescribed program of physical actlvity und
Sabring's mother may claim a child fithess tax credit of $15.00 (3100 x 5%

In cases wh;re a program is not a prescribed pregiam of physical
activity because it does not meet the 50% requirement set out in item (c)
above, a taxpayer may claim a portion of the amount paid for the program
as an phglbjl_e fitness expense.'™® In such cases, the portion a taxpayer may
claim is the percentage of activities that are activities that include a signifi-
cant amount of physical activity, or the percentage of the time that is

sch.e(.iuled for activities that include a significant amount of physical
activity.

The following is an example provided in the same Expl:
~Th oXan ] anatory Notes,
which illustrates the application of the above provision: ? ’

- See page II for explanation of footnotes,
CCH 118329¢d; Reg. 8400(2). 114 COH §118329ed: Reg, 9400(5)
113 6CcH §18329ed; “physi A 2296 Reg ‘
118.32%d, Reg. 9400(1) “physical activity, CCH 118329%d; Reg. 9400(3).
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Example:

Sabrina's mather pays $200 for the registration of her daughter at a community centre.
The portion of the activity offered to children by the centre that qualifies as physical activities
for the purpese of the credit is 40 percent Therefore, only 40 percent of the program will be
considersd a prescribed program of physical activity and Sobrina's mother may claim a
child fitness tax credit of $12.00 ($200 x 40 percent X 15%).

In cases where a membership in an organization does not meet the
50% requirement set out in item (d) above, the portion of the expense that
will be eligible for the purposes of the definition of “cligible fitness expense”
is the percentage of all of the activities offered to children by the organiza-
tion that include a significant amount of physical activity, assuming the
activity is not part of a school’s curriculum.!'®

[8114] Children's Arts Tax Credit

Prior to 2017, parents could claim a 15% non-refundable tax credit for
up to $250.%200 before 2016) of eligible expenses for the enrolment of a
child ungor 16 (under 18 if the child is eligible for the disability tax credit) in
an eligibic program of artistic, cultural, recreational, or developmental
activisics.'? For a child under 18 who was eligible for the disability tax
~redit, the 15% non-refundable tax credit could be claimed on an additional
$500 disability supplement amount, when a minimum of $100 was paid for
cligible expenses.''® Both of these credits were discontinued after 2016.
Either parent could claim the credit or the credit could be shared if the total
amount claimed did not exceed the maximum allowed if only one parent
made the claim.'®

An eligible expense was a fee paid in the taxation year to a qualifying
entity to the extent that the fee was for the registration or membership of a
child in an eligible program of artistic, cultural, recreational, or develop-
mental activities. Fees for registration or membership could be paid in
respect of expenses for the operation and administration of the program,
instruction, renting facilities, equipment used in common, and incidental
supplies. Registration or membership fees would not be eligible to the extent
that they were paid for the purchase or rental of equipment for exclusive
personal use (e.g., musical instruments), travel, meals, and
accommodation.’?°

[18115] Home Accessibility Credit

Effective for 2016, a non-refundable home accessibility tax credit may
be claimed for the year by one of the following persons:

Ses page il for explanation of footnotes.
118 0cH 91832980, Reg, 9400(4), 119 ooH 9183291 Sec. 118031(4),
"7 0oH 118329i0; Sec. 118.031(1) "qualifying
11 Tl 118031(2) 120 ooH 11832910, Sec. 118.031(1) "eligible
8 CoH 718329 Sec. 118021(3) Bxpense’,
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e a qualifying individual who is a disabled person having claimed the
disability tax credit for a year or a senior person having reached the
age of 65 during the year; or

» an eligible individual who is a person having claimed the following
credits: (1) for 2017 and subsequent taxation years, a spouse or com-
mon-law partner, eligible dependant, or Canada caregiver credit for g
qualifying individual; or (2) for 2016 and preceding taxation years, g
spouse or common-law partner, eligible dependant, caregiver, or
infirm dependant credit for a qualifying individual.

An individual could still qualify as an eligible individual to claim the
home accessibility tax credit even if he or she could not claim the personal
credit for the qualifying individual. This would normally be the case if the
amount of the qualifying individual’s net income prevented him or her from
claiming the personal credit and if certain other conditions were met.

The credit for the year is calculated at a rate of 15% on up to $10,000 of
qualifying expenditures (see definition below). The total credit cannot
exceed $1,500 (310,000 x 15%) even if both the qualifying and eligible
individuals are allowed to claim the credit. If an expenditure is eligible to
claim both the home accessibility and medical expense tax credits, the
qualifying and eligible individuals may claim both credits.

To be considered a qualifying expenditure, an expense must be:

e incurred during the year (ie, it cannot be carried back or forward),
and

¢ attributed to the qualifying renovation of an cligible dwelling (see
definition of those two terms below) owned by a qualifying or eligi-
ble individual

A home must meet the following conditions to be considered i eligi-
ble dwelling:

e the home must be the principal residence of a qualifying or eligible
individual at any time in the vear;

e the home must be a housing unit located in Canada (including subja-
cent land and one-halfl hectare of contiguous land);

e the home must be owned jointly or otherwise by a qualifying or
eligible individual;

e if the unit is owned by a qualifying individual, he or she must ordina-
rily live in it at any time in the year; and

o if the unit is owned by an eligible individual and the qualifying
individual does not own another unit at any time in the year, they
must both ordinarily live in the unit at any time in the year.

In order to be considered a qualifying renovation, the renovation must
be:

18115
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o related to an eligible dweiling owned by a qualifying or eligible
individual;

e of an enduring nature (ie., capital versus current expenditure); and

s undertaken to improve the qualifying individual’s mobility in the
dwelling, to improve its accessibility and functionality for him or her,
and reduce the risk of harm for him/her in living or accessing it.

Qualifying expenditures include the cost of goods and services, per-
mits, and equipment rental to complete the renovation but exclude the
following items:

e property for general improvement of the dwelling;

e routine repairs and general maintenance of the dwelling;

e purchase of household appliances or electronic home-entertainment

devices;

e housekeeping, security monitoring, gardening, or outdoor mainte-

nancestervices,

e finaneing costs;

e renuvation of a dwelling area used to earn business or property

income;

v expenses reimbursed by a person other than the government; and
e goods or services provided by a person related to the qualilying or

eligible individual (unless that person is registered for GST/HST
purposes).

[18116] Teacher and Early Childhood Educator School Supply Tax
Credit

This tax credit was introduced to provide tax relief to educators who
purchase school supplies for their students with their own money. Effective
for 2016 and subsequent years, eligible educators can claim a 15 percent
refundable tax credit for eligible supplies expenses incurred in the year
Maximum annual expenses of $1,000 are permitted, thus generating up to
$150 in tax savings per year. The terms “eligible educator”, “eligible supplies
expense”, and “teaching supplies” are defined below.

Eligible Educator and Eligible Supplies Expense

The definition of an eligible educator'?' is fairly straightforward. It
refers to an individual who,

(a) is employed in Canada as a teacher or early childhood educator at
an elementary or secondary school, or a regulated child care facility;
and

(b) holds a valid and recognized (in the province or territory in which

the individual is employed)

See page ii for explanation of footnotes.
121 GCH 919:3560; Sec. 1229(1) eligible educaior’,
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(i) teaching certificate, licence, permit or diploma; or
(i) certificate or diploma in early childhood education.

The definition of e[igible supplies expense'® is more complex. Eligible
supplies expense of an eligible educator refers to an amount paid by that
individual for teaching supplies to the extent that the teaching supplies were:

(i). purchecllsed for the purpose of teaching or facilitating students’ learn-
ing; an

(i) were directly consumed or used in an elementary or secondary
§ch_091 or in a regulated child care facility in the performance of the
individual’'s employment duties.

. Expens"ss that were deducted from any person’s income or taxes payable
in any taxation year are ineligible for the credit. Furthermore, expenses for
which the eligible educator is entitled to receive a reimbursement, allow-
ance, or any other form of assistance (excluding armounts that are included
in his or her income and are not deductible) are also ineligible for the credit,

The term “teaching supplies” means consumable supplies and pre-

scribed durable goods. According to the Department of Finance, consuma-
ble supplies include:

® construction paper for activities, llashcards for activity centres;

® iten“{s for science e_xperiments, such as seeds, potting soil, vinegar,
baking soda and stir sticks:

e art supplies such as paper, glue and paint; and
® various stationary items, such as pens, pencils, posters and charts,

“Prescribed durable goods™e® includes:

e games and puzzles;

e books for the classroom;

e conlainers such as plastic boxes or banker boxes; and
e educational support software,

Computers, tablets, and rugs for children to sit on are not eligible
expenses as they are durable goods and are not specifically prescribed.

Computing the Credit

Since the credit is refundable, the taxpayer is deemed to have paid the
amé)}mt of the credit on the account of tax payable. The amount of the
credit i8 computed by multiplying the appropriate percentage for the year
(15%) by the lesser of:?4 ' = :

(a) $1.000; and

ol See poge i for explanation of footnotes.
CCH 119356¢; Sec. 122.8(1) "eligible supplies 128 Reg, 9600
expense” 124 0CH §19,356b; Sec. 1229(2)
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(b) the taxpayer's total eligible supplies expenses incurred in the year.

However, where the taxpayer fails to provide a certificate when the
Minister requests it (see below), the credit is denied for the year in question.

Certification

It is also crucial that the taxpayer is able to produce a certification
document with respect to the expenses if requested by the CRA.'?> Upon
request, the individual must provide a written certificate from his or her
employer or a delegated official of the employer (e.g., the school principal).
This certification must attest to the amounts paid as eligible supplies
expenses of the eligible educator with respect to a taxation year. According
to the CRA’s guidance pertaining to this compliance requirement, the certi-
fication should be a statement signed by the employer or official that
provides and attests (to the best of their knowledge) to the amount paid for
the eligible teaching supplies purchased in the year:

e by the'eiigible educator;

e for({hi> purpose of teaching or facilitating students’ learning;

e dizectly consumed or used in an elementary or secondary school or
egulated child care facility in the performance of the individual’s
employment duties; and

e 1ot reimbursable, not subject to an allowance or other assistance
(unless the assistance is included in the individual’s income and is
not deductible), and not deducted or used in computing a deduction
from any person’s income for any taxation year.

The employer or official should take a reasonable approach regarding
the fourth requirement. The CRA provides examples of ineligible expenses
where:

e Form T2200 allows a teacher to deduct the expenses from income
because the contract of employment requires him or her to provide
for and pay for supplies and the expenses; or

e an educator is entitled to a reimbursement from the employer, stu-
dents or parents, or through fundraising activities.

As mentioned previously, where a taxpayer fails to provide the certifica-
tion requested for a particular year, the amount of the credit will deemed to
be nil.

Additional Rules

Where an eligible educator becomes bankrupt in a particular calendar
year, the last taxation year of the individual in that calendar year (ie., the
return for the taxation year that begins at the bankruptcy date and ends on
December 31 of that calendar year) is the only return of income in which the
individual may claim the credit.!®

See page i for explanation of footnotes.

125 0oH 91,35606: Sec. 1229(3) 128 ooH 119,356, Sec. 122.9(4)
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A taxpayer may not claim the school supplies tax credit for a taxatiop
year in which they were not resident in Canada at any time during that year
Thc‘taxpayer may still claim the credit if all or substantially all (at least 90%j
of his or her income for that year was included in his or her taxable income
carned in Canada for that year. Where the individual is resident in Canada
for part of a taxation year, the credit is computed for two periods: the periogd
of residency and the period of non-residency. But the credit for the calenday
year still may not exceed $150.727

[18117] First-Time Home Buyers’ Credit (HBTC)

The HBTC is_ a non-refundable tax credit for certain home buyers who
acquire a qualifying home.'® Individuals will qualify for the HBTC if

® they acquire a qualifying home; and

® neither the individugl nor the individual’s spouse or common-law
partner owned and lived in another home in the year of purchase or
any of the four preceding years.

“‘lthf: house is bought by a person with a disability or for a related person
with a disability, the individual does not have to be a first-time home buyer.
Hoxyev‘?r, the home must be acquired to enable the person with a disabi]its;
to live in a more accessible dwelling or in an environment better suited to
the personal needs and care of that person.

' A qualifying home is a housing unit located in Canada. This includes
smg]f:—famjly homes, semi-detached homes, townhouses, mobile homes, con-
dominium units, and apartments in duplexes, triplexes, fourplexes, or apart-
ment buildings. It also includes a share of the capital stock of a cooperativs
housing corporation, where the holder of the share is entitled to possession
ol a housing unit located in Canada. However, a share that only provides the
holder with a right to tenancy in the housing unit does not qualify, As well,
the individual or the related person with a disability must interd fo occupy

the home as a principal place of residence no later than one year after
buying it.

The HBTC is calculated at the rate of 15% (i.e., lowest personal margi-
nal tax rate) of an amount of $5,000 for a credit worth $750.

[18118] Volunteer Firefighters and Search and Rescue Tax Credit

Volunteer firefighters may claim a 15% non-refundable tax credit based
on an amount of $3,000, if they have performed at least 200 hours of eligible
yolunteer firefighting services for one or more fire departments.'® Effective
in 2014, this credit was extended to those who provide eligible volunteer

See page Il for explanation of foototes.

};; CCH 1193566, 119,358 Sec. 122.9(5), (6), 129 COH 918,329ab: Sec. 11606(2)
CCH ¥18329pp; Sec. 11806,
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search and rescue services, if they have provided at least 200 hours of either
firefighting or search and rescue service.'s

Eligible firefighting services are services provided to a fire department
as a volunteer firefighter, which consist primarily of responding to and being
on call for firefighting and related emergency calls, attending meetings held
by the fire department, and participating in required training related to the
prevention or suppression of fires.

Volunteer services performed for a particular fire department are not
eligible if the firefighter also provides non-volunteer firefighting services (0
that department.'s

Fligible search and rescue services are provided in the individual’s
capacity as a volunteer to an eligible search and rescue organization. The
service consists primarily of responding to and being on call for search and
rescue and related emergency calls, attending meetings held by the organi-
zation, and participating in required training related to search and rescue.!32
This creditiswnot available to an individual who provides search and rescue
services(in-another capacity (not as a volunteer). The individual claiming
this tax credit may have to obtain a written certificate from a team presi-
deatyor an individual with equivalent authority, to certify the number of
Lours of service completed.'3

An individual who claims either of these credits will not be allowed to
claim the current tax exemption up to $1,000 for honoraria paid by a
government, municipality, or other public body in respect of volunteer
firefighting services.

If an individual performs services that are eligible for both the search
and rescue and the volunteer firefighters credits, then the individual can
claim either credit but not both. :

[18119] Tuition Credit

A qualifying student who is enrolled full-time or part-time at an educa-
tional institution may deduct a tax credit of the appropriate percentage
(currently 15%) of eligible tuition fees where such fees are greater than
$100.134

Eligible tuition fees are those paid to a post-secondary educational
institution in Canada or (for individuals aged 16 and over at the end of the
year), an institution certified by the Minister of Employment and Social
Development as being an institution that develops or improves skills in an
occupation. Effective January 1, 2017, tuition fees paid in respect of courses
that are not at the post-secondary level to a university or college will be

See page Il for explanation of footnotes,
130 00H 9183091, Sec. 11807(2) 183 CoH 9183281 Sec. 118.07(3).

131 CCH 118,32900; Sec. 11806(1). 134 coH 118415 Sec. 1185(1), 1186(1) “qualfying
132 0CH §18,329re, Sec. 11807(1), student’, Income Tax Falio $1-F2-C2,
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~ Fees paid on behalf of a student who was enrolled in a certified vogg.
tional job training course would not qualify for the education tax cregj
unless the student had reached the age of 16 before the end of the year,

Generally, students could not claim the education tax credit for 4
program for which they received a benefit, a grant, an allowance, or g
reimbursement of their tuition fees. However, students could claim {he
credit even if they received salary or wages from a job that was related to
their program of study, certain other kinds of payments, such as scholar
ships and student loans, or if they received and included in their income any
financial assistance provided under the Employment Insurance Act (Part II)
or the Employment and Social Development Act. As with the tuition and
textbook credit, the unused portion of the education credit could be trans-
ferred to a spouse or common-law partner, parent, or grandparent or carried
forward for future use by the student (unused education credits may be
carried forward from years prior to 2017 and will remain available to be
claimed in 2017 and subsequent years). A student could also transfer part of
the unused portion of the credit and carry forward the remainder. The
amount that could be transferred was limited to the amount that the student
designates in writing and was further limited to the lesser of the total
tuition, textbook (this credit is also repealed effective January 1, 2017), and
education tax credits combined and $750 (transfer limit of $5,000 x 15%),

[18121] Part-Time Education Credit

Before the repeal of the education credit, part-time students were
eligible for a partial credit equal to the appropriate percentage of 15% of
$120 a month.'"! To be eligible, students had to be enrolled in an education-
al program lasting at least three consecutive weeks and involving a miai
mum of 12 hours of courses per month. A specified educational progiam
was essentially a qualifying educational program (described at-435120),
except that the 10-hour-per-week course requirement was repluced by a
12-hour-per-month course requirement. The unused portion o the part-
time credit could be transferred to a supporting person or cariied forward
for future use (see 18124). Unused education credits may be carried forward
from vyears prior to 2017 and remain available to be claimed in 2017 and
subsequent years,

[18122] Post-Secondary Textbook Credit

This credit was repealed effective January 1, 2017. Prior to that time,
students could claim a tax credit in respect of textbooks for each month for
which they qualified for the education tax credit (which was also repealed
January 1, 2017). The credit was non-refundable, and for full-time students
was calculated at 15% of $65 % the number of months during the year in

See page i for explanation of footnotes.

141 OCH 9184270, 118428, Sec. 1186(1) "specified
educational program’, 118.6(2).
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which the student was entitled to claim the education credit as a fi ull-time
student. For part-time students, the credit was 15% of $20 x the number of
months during the year in which the student was entitled to claim the
education credit as a part-time student.'#? Disabled students qualified for
the full textbook amount of $65 per month, even if they were not enrolled
on a full-time basis. Unused textbook credits may be carried forward
from years prior to 2017 and remain available to be claimed in 2017 and
subsequent years.'3

[18123] Credit for interest on Student and Apprentice Loans

A personal tax credit is allowed for interest paid in a year or in any of
the previous five years on a loan made under the Canada Student Loans Act,
the Canada Student Financial Assistance Act, the Apprentice Loans Act, or a
similar provincial statute.'** This credit is not transferable. Only the student
to whom the loan was made or who legally owes interest can claim the
credit. Howewer, to qualify, the interest may be paid by the student or a
person related to the student.

Finascial institutions and the Minister of Employment and Social
Devitlopment Canada (or provincial government departments or agencies
administering these loans) will provide taxpayers with statements indicating
Jligible interest payments. The credit applies to interest only, not repayment
of principal. It does not apply to interest accrued but not paid or to any
forgiven interest.

Effective for 2015, the credit for interest on student loans was extended
to allow taxpayers to include interest paid on Canada Apprentice Loans
under the Apprentice Loans Act.

[18124] Carryforward of Tuition, Textbook, and Education Tax Credits

The combined tuition, textbook, and education credits (the textbook
and education credits were repealed effective January 1, 2017; unused credit
amounts carried forward from years prior to 2017 remain available to be
claimed in 2017 and subsequent years) that the student cannot claim in a
vear (because his or her income is too low) will automatically carry forward
for future use by the student, unless the student has designated the unused
portion to a spouse/common-law partner, parent, or grandparent. The stu-
dent must use these carryforwards immediately in future years as sufficient
income arises to absorb them. It is a first-in first-out system in which old
credits must be used before new ones, and any new credits so blocked are
added to the carryforward.

Technically, the amount that may be carried forward to future taxa-
tion years is determined by first, adding to the student’s unused tuition,

See page il for explonation of footnotes,
42 00K §18,428¢; Sec. 1186(2.1) 144 0oH §18,439; Sec. 11862,
43 CCH 118,429; Sec. 1186(3)
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textbook, and education tax credits at the end of the previous year, th
portion of the student’s tuition, textbook, and education credits for the
current year that is not needed to eliminate the student’s tax pavable for thg
current year. This total is then reduced by the amount of the tuition
textbook, and education tax credits carryforward that is deductible for the
year.'® The amount of the carryforward that is deductible for the year is
equal to the lesser of the previous year’s carryforward and the tax that
would be payable for the year by the student if no tuition, textbook, and
education tax credits were allowed.'*® Finally, this total is further reduc}:d by
the tuition, textbook, and education tax credits transferred for the year by
the student to the student's spouse/common-law pariner, parent, or
grandparent. j

[18125] Medical Expense Credit

' Thq medical expense tax credit for 2018 is calculated as 15% of qualify-
ing medical expenses that are in excess of the lesser of:

(a) $2,302; and
(b) 3% of the individual’s net income.¥’

The expenses giving rise to Ilhe tax credit may be for the taxpayer, a spouse, a
common—law partner, a child under 18, or other dependent relatives.’8 (as
defined at §8095).

There is no longer a maximum limit for claiming expenses for other
dependent relatives, so that eligible expenses for dependent relatives are
only subject to the above minimum expense threshold, ie., the lesser of 3%
of the individual’s net income and $2,302 in 2018.

The medical expenses must be paid either by the taxpayer or by tve
taxpayer’s legal representative within any 12-month period ending-in the
year of claim. Where the individual has died in the tax year, the expenses
must be paid within any 24-month period that includes the ddte of death.
Receipts must be filed with the taxpayer’s return to support che claim for a
medical expense credit.

The Act lists certain items (which are included as medical expenses for
purposes of calculating the credit), and is updated periodically to add cer-
tgin items.™? So that the Act will not become unwieldy by additions to the
list, it is provided that certain devices and equipment, when prescribed by a
medi.cal doctor or practitioner, and as prescribed by Regulation, will be
considered medical expenses. There is no restriction that eligible medical
expenses be paid for treatment in Canada. Premiums paid to a private health
services plan are eligible medical expenses.'®

s See page Il for explanation of footnotes.

142 O0H §18437; Seo. 11861(1). 198 ooH 918314, 118372, Sec. 118(6), 118.2(2)

146 GCH 118438 Sec. 11861(2). 1499 oM 418372, 118374; Sec. 118.2(2); Reg. 5700,
CCH 118370; Sec. 1182 Income Tox Follo 3% CCH 118372, Sec. 118.2(2)(g): Interp. Bul.
51-F1-C1. IT-339R2.
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Expenses incurred for purely cosmetic purposes (including related ser-
vices and other expenses such as travel) are not eligible for the medical
expense tax credit.'s This exclusion of purely cosmetic procedures generally
includes surgical and non-surgical procedures purely aimed at enhancing
one’s appearance, such as liposuction, hair replacement procedures, botu-
linum toxin injections, and teeth whitening. A cosmetic procedure, including
those identified above, will continue to qualify for the credit if it is required
for medical or reconstructive purposes, such as surgery to ameliorate a
deformity arising from, or directly related to, a congenital abnormality, a
personal injury resulting from an accident or trauma, or a disfiguring
disease.

Effective for 2017 and subsequent taxation years, any individual having
incurred medical expenses for the use of reproductive technologies to con-
ceive a child may use them to calculate a medical expense tax credit,
Provided a medical intervention was needed to conceive the child, there is
no need for the individual to be medically infertile to qualify for the credit.
The fertiliti,expenses may only qualify for the credit if they would have
otherwise ‘qualified as eligible medical expenses if the person would not be
able ta conceive a child because of a medical condition. Any individual
having incurred eligible fertility expenses during any of the 10 preceding
Zateridar years (ie., 2007 to 2016) may claim a medical expense tax credit for
that year and apply for a tax refund.'®?

An individual is allowed to claim as a medical expense an amount that
is included in the taxpayer’s income from employment in respect of a medi-
cal expense that is paid or provided by the taxpayer's employer. Medical
expenses — for which the taxpayer, the taxpayer’s legal representative, or the
patient (if the patient is not the taxpayer) has been or is entitled to be
reimbursed — do not qualify for the credit unless the reimbursement is
included in income. In order for the expense to be eligible for the medical
expense tax credit, any reimbursement must be included in income and not
be deductible in computing taxable income.'®®

[418130] Types of Expenses Qualifying for Credit

To qualify as eligible medical expenses for purposes of computing the
credit (see 18125), the Act provides that payments are to be made on behalf
of the taxpayer, the taxpayer’s spouse/common-law partner, or the taxpayer’s
dependant as follows:'5

(1) Payments for medical practitioners, hospitals, eic. Payments are eligi-
ble if made to a medical practitioner (as defined below), dentist, pharmacist,
nurse, optometrist, or to a public or licensed private hospital in respect of
medical or dental services provided to the taxpayer, the taxpayer's

See page ii for explanction of footnotes.
151 ooH 18372F See. 1182(2.1) 183 ocH 118382, Sec. 1182(3)
i 154 oCoH 185372 Sec. 118.2(2); Income Tax Folio
CCH 7183810; Sec. 1182(22) S1-F1-C1.
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spouse/common-law partner, or any dependant. “Medical practitiones
encompasses not only a medical doctor but also the following medica]
professionals as long as they are authorized (o practice according to the laws
of the jurisdiction where the expenses are incurred: an osteopath; a chiro-
practor; a nurse practitioner (after March 21, 2017); a naturopath; a thera-
peutist (or therapist), a physiotherapist; a chiropodist (or podiatrist); a Chris-
tian Science practitioner; a psychoanalyst who is a member of the Canadian
Institute of Psychoanalysis or a member of the Quebec Association of Jungi-
an Psychoanalysts;, a psychologist; a qualified speech-language pathologist
or audiologist such as, for example, a person who is certified as such by The
Canadian Association of Speech-Language Pathologists and Audiologists
(CASLPA) or a provincial affiliate of that organization; an occupational
therapist who is a member of the Canadian Association of Occupational
Therapists; an acupuncturist; a dietitian; a dental hygienist; and a
physiotherapist.

(2) Payments for a full-time attendani or care in a nursing home. Such
payments are made as remuneration for one full-time attendant, other than
the taxpayer’s spouse/common-law partner or a person under 18 years of
age; or as payment for the full-time care in a nursing home for an individual
who has “one or more severe and prolonged impairments in physical or
mental functions”. An impairment is prolonged if it has lasted, or is expected
to last, for a continuous period of at least 12 months. An impairment ig
severe if the individual is markedly restricted in performing one basic activi-
ty of daily living or would be so restricted were it not for extensive therapy
(ie., averaging at least 14 hours per week) in order to sustain a vital function.
An individual whose ability to perform one basic activity of daily living and
is not “markedly restricted” will still qualify if the individual’s ability to
perform more than one basic activity of daily living is significantly restrist:
ed, and the cumulative effect of those multiple restrictions is equivalent to a
marked restriction in one basic activity of daily living. In other wordy, an
individual may have multiple restrictions, none of which is in itself a marked
restriction in performing one basic activity of daily living and stiil qualify
for the credit if the cumulative effect of those multiple restriciions is tanta-
mount to the individual’s ability to perform a basic activity.of daily living
being markedly restricted. The marked restrictions must be present together,
all or substantially all of the time.

The Tax Court defined remuneration paid to “one full-time attendant”
as the total remuneration paid to any number of attendants in the relevant
period provided the total remuneration so claimed only covered the ser-
vices of one atiendant at any given time.'®® The basic activities of daily
living are speaking, hearing, walking, elimination (bowel or bladder func-
tions), feeding (which does not include preparing food due to dietary restric-
tions, or obtaining food), dressing (which does not include obtaining cloth-
ing), and “mental functions necessary for everyday life”. The expression

See page Ii for explanation of foomotes,

155 Wakelyn, 71 DTC 35.
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«mental functions necessary for every day life”, includes memory, prob_lem
solving, goal setting and judgment (taken together_), and adaptive function-
ing. General activities such as working, houslekeep_m_g‘, ora soqla] or recrea-
tional activity are not considered to be basic activities of daily living (sce
78145).1% If a taxpayer is so impaired and does not take into account any
amount paid to a full-time attendant or to a nursing home in computing his
or her medical expense credit, the taxpayer may be en_tltled toa dlsabﬂ.lty tax
credit under the rules discussed at §8145. Accordingly, in these circum-
stances, a taxpayer may have an option to make a claim under this provision
including items (4) and (5) below or under the rules set out at q 8145. A
medical doctor, an optometrist for a sight impgn'ment. an.audlologlsl fora
hearing impairment, an occupational therapllst or physwtheraplst for a
mobility impairment, a psychologist for an impairment with respect to
mental functions necessary for everyday life, a speech language_ pathologlst
for a speech impairment, or a physiotherapist for an impairment with
respect to an individual's ability in walking, must certify the extent of the
impairment. on a prescribed form.™

(3) Puyrnents for pari-time attendant care. Payments made as remunera-
tion for atiendant care up to a maximum of $10,000 ($20,000 in the year of
deatis)-may qualify as eligible medical expenses.lThe attendant must be
{8 ears of age or over and must not be the indiv_ldual’s spou.se/ common-
iaw partner. The taxpayer must file receipts showing the S_oc1al Insurance
Number of the attendant, if the receipt is issued by an individual. Unlike for
expenses noted in items (2), (4), and (5), the medical expense credit under
this provision may be claimed in conjunction with [h(-; credit for n.lenyall‘or
physical impairment, described at §8145. After suffering severe disabilities
from a car accident, the taxpayer had to hire a cleaning company to do the
housecleaning tasks that she could no longer do. These costs constituted
“remuneration for attendant care” and qualified for a medical expense tax
credit, !

(4) Payments for an attendant in one’s home. Such payments are made as
remuneration for a full-time attendant for an individual (the “cared-for
person”) in a self-contained domestic establishment where su.ch person
lives. The cared-for person must be certified in writing by a qualified .medl—
cal practitioner as likely to be dependent upon others for a long period of
indefinite duration by reason of mental or physical infirmity. Note that_tius
provision refers to “infirmity” which, unlike “impairment”, is not a defme;i
term in the Act. The CRA’s view is that a person is infirm if the person is
incapable of being gainfully employed for a considel'able_pf:riod of time due
to the infirmity.'®® The attendant cannot be the individual's spouse or
common-law partner or a person under the age of 18. Each receipt fﬂpd
with the Minister to prove payment to the attendant must contain the Social
Insurance Number of the person who issued the receipt.

See page | for explanation of footnotes.
158 70ifing, 2007 DTG 1178,

198 5eH 418,405 Sec. 1184(1), e RHCEETE 1100
ncome kS | B .

157 5oH §39,2986: Form T2201.
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grandchildren and qualify as, or are deemed to qualif 4
. ; lify a 2
premiums” (see below). ! V8 8 Telund Y

If the annuitant dies before the maturity of the plan, it is common h
the accumulated value of the plan is paid out in a lump sum to his or hat
estate or other beneficiary provided for in the plan. Again subject to the :
following, the annuitant will be subject to tax on this amour]t in the year ?‘
death unless the amount passes directly to the spouse/common-law partno
or a dependent child or grandchild and qualifies as a refund of [:)remiumesr

Ilf an amount ig. paid out of or under an RRSP to the estate of th
annuitant and not directly to a beneficiary, the amount will be included ie
the income of the annuitant for the year of death unless one of the f:lectionn
des.;crlbed below is available and is used. These elections permit &moun‘[S
paid to the estate to be treated as if they had been paid directly to 2

beneficiary such that they will not be incly i i
o ded in the income of the

. For RRSPs wound up following the death of the annui

incurred on the RRSP investments following that death may ﬁeuéﬁr;itédl %Sjce]i
and de-d_ucted _from the annuitant’s RRSP income.”® The deduction is the
amount by which the total of amounts included in the annuitant’s income
plus taxable amounts received from the RRSP from the date of death to the
d.at.ellhe RRSP is wound up, plus “tax-paid amounts”, exceed amounts
dlstrl})uted from thc:l RRSP during the same period., Tax-paid amounts are
certain amounts paid from an RRSP after the RRSP’s tax-exempt period
(_1.e., after December 31 of the year following the year of the annuitants
death). The RRSP must be wound up by the end of the year following the
year of degth and must not hold non-qualified investments during the poci-
death period, in order for the deduction to be available withcfut v.pen;’ihal

%t]:l(‘)ﬁ:l”ig?OH by the Minister of National Revenue. For more detfils see

If the payment arising on the death of the annuitasi-nrior to the
maturity of the plan is made to the spouse/common-las niriner or to a
dependent child or grandchild and qualifies as a refund ofT premiums, the
amount of the payment will be included in the recipient’s income OEher—
wise, it will be included in the income of the deceased for the ‘ycar of
death.”” Where it is the spouse/common-law partner who receives these
amounts, he or she is given the alternative of transferring the amount
recenfed to another RRSP, a RRIF, PRPP, or SPP or certain forms of
annuity, and may deduct the amount so transferred,’®

| “Refund of premiums” is defined’® as any amount paid out of or under
an RRSP (other than a “tax-paid amount”, as defined in §10,367) to the
spouse/common-law partner of an annuitant as a consequence of the annu-

See page i for explanation of footnotes,
;g CCH 98510; Sec, 60())
CCH 712121 10; See. 146(1) "refund of premiums’

78 CCH 921,333f Sec. 146(892),
"7 CCH 121,331; Sec. 146(88).
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itant’s death prior to the plan’s maturity, or amounts paid out of or under an
RRSP after the annuitant’s death to a dependent child or grandchild (wheth-
er the death occurred before or after the maturity of the plan), subject to the
following two limitations:

(1) At the time the annuitant died, the child or grandchild must have
peen financially dependent on the annuitant.

(2) It is assumed, unless the contrary is established, a child or
grandchild is not financially dependent on the annuitant at the time of the
annuitant’s death if the income of the child or grandchild for the taxation
year preceding the year of the annuitant’s death excceded the basic personal
amount described in 18095 for the preceding year ($11,635 for 2017, which
therefore applies for deaths occurring in 2018). If the child or grandchild is
dependent by teason of mental or physical infirmity, the income threshold
for these purposes is equal to the basic personal amount plus the disability
amount for.the preceding year ($19,748 for deaths in 2018 based on the
pasic persandl amount plus the disability amount for 2017; $20,044 for
deaths in 2019).80

Afinancially dependent non-infirm child or grandchild can make a tax-
defcrred transfer of a refund of premiums to an annuity to age 18. The
~mount received will then be taxed as the annuity payments are received.
The annuity must be acquired within 60 days of the end of the year of
teceipt of the refund of premiums, A child or grandchild, who, regardless of
age, was dependent on the deceased parent or grandparent by reason of
physical or mental infirmity can make a tax-deferred transfer of a refund of
premiums to an RRSP, RRIF, PRPP, SPP, eligible annuity, or annuity to age
18. The transfer must be made or the annuity purchased within 60 days of
year end.

A refund of premiums paid in favour of a person who is mentally infirm
(whether a spouse or dependent child or grandchild) may also be transferred
to a life annuity or a term to age 90 annuity of which the annuitant is a
“lifetime benefit trust”, Alternatively, the refund of premiums can be direct-
ed to the trustees of the lifetime benefit trust who purchase the annuity. A
lifetime benefit trust is a trust under which the infirm beneficiary is the sole
person beneficially interested in amounts payable under the annuity (deter-
mined without regard to any right of a person to receive an amount from
the trust only on or after the death of the beneficiary) so long as that
beneficiary is alive. The rule that the trust can have other beneficiaries after
the recipient’s death would ensure that provision could be made for any
residual amounts remaining after death.®’

Amounts paid out of the deceased’s RRSP to the deceased’s financially
dependent children or grandchildren qualify as a refund of premiums,

See page i for explanation of footnotes,

80 00H 9212110 Sec. 146(1.1) 81 oCH 18559kh; Sec. 60.011(1).
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regardless of whether the deceased had a survivin imi
apply to amounts paid out of the deceased’s RRTF).g *pouse {skmilar ruleg
H an amount paid (o the estate would have qualified as a ref

premiums if paid directly to a beneficiary, the ]eg%t] represeq;t:ti[veeruor}dtﬁ !
estate and the beneficiary can file a joint election (using Form T2019) sy E
that a:II_ or a portion of that amount is deemed to be received by tﬁ
beneficiary as a refund of premiums22 A refund of premiums may be tra :
ferred to anot]_]cr RRSP, to a RRIF, PRPP, SPP, or used to acquire certa?'s-
formls of annuity under the rollover provisions. The amount covered b »
election (or received directly by beneficiaries of the RRSP) which qua]g(fia :
as a refund of premiums will be deducted from the amount included in tlfS
mcome of the deceased.® That is, these amounts will be taxable in [he
hands of the spouse/common-law partner or dependent children, ag the
case may be, and not the estate, and may (but need not) be rolled’over 1;.e
them into another tax deferral plan. The election will be of interest in casey
where the taxpayer dies before the maturity of a plan and his or hes-
spouse/common-law partner is a beneficiary of his or her estate or Wher]
the taxpayer has no spouse/common-law partner and the beneficiaries 0?‘
the estate ate dependent children as described above. It does not appear that

the amount designated in the election must act i
ici : - uall
beneficiary. v be paid to the

A refund of premium under an RRSP ma [ itant’

. | y on the annuitant’s death
rolled over to _the registered disability savings plan (RDSP) of a fin,anciaﬁ;
depenldent infirm child or grandchild (see income test above) to the extent
there is room under the $200,000 RDSP contribution limit. See 910,430,

An el;:cllon is possible where a taxpayer has died after the maturit-«fa
plan and the estale receives the remaining amounts owing under ths nlan 3
Where such amounts are held by the legal representative for the benefit ;)f
the spouse/common-law partner, the legal representativer and the
spouse/common-law partner may file a joint election<sech that the
spouse/common-law partner is deemed to have becorie-the an nuitant
und<_ar the plan and amounts paid to the estate will be deemed to be
received by the spouse/common-law partner as a benefit under the plan
Accordmg]y. the spouse/common-law partner will include the payments iﬁ
income in the same manner as if the remaining payments under the plan
had beet} payable to the spouse/common-law partner under the terms of the
'plz}n. It is not necessary that the amounts received by the estate in fact be
paid to the spouse/common-law partner. The effect of the election will be
that payments out of or under the RRSP after the death of the taxpayer will

be included in the spouse/common-law partners income and not in the
income of the deceased.

See page Il for explanation of footoles,

82 1
CCH 121,324, Sec, 146(8.1). 54 0OH 121333, Sec 146(897),

83 CCH 121,332 Sec, 146(89)
110,366
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[110,367] Post-Death Increase in RRSP Value

There are relieving rules that alter the calculation of amounts to be
included in the income of the deceased. The representatives of the deceased
may elect to treat less than the full amount as eligible for refund of premi-
ums treatment as taxable to the qualified beneficiary rather than the
deceased where this gives a better result.

As well, the effect of growth of RRSP assets after the death of the
annuitant is minimized by allowing amounts accrued in the plan after death
to be taxed to (and in the case of a spouse/common-law partner or infirm
child rolled over by) the survivors rather than the deceased. Under these
rules, the amount eligible for refund of premiums treatment is the value of
the plan at death plus a specified fraction of post-death growth. For this
purpose, the total growth in RRSP asscts after the death of an RRSP
annuitant is considered to be the amount, if positive, equal to:

(a) the total payments (referred to as the “relevant payments”) out of or
widet the RRSP after the annuitant’s death and before the later of
the end of the first calendar year commencing after the death and
fhe time immediately after the distribution of all refunds of
premiums;

plus:

(b) the fair market value of property of the RRSP at the later of the two
times described in (a) (called the “residual value” and usually nil);

minus;

(¢) the fair market value of all the property of the RRSP at the time of
the annuitant’s death.

The specified fraction of that growth, eligible for refund of premiums
treatment, is the total of such refunds divided by the sum of relevant
payments in (a) plus the residual value in (b).

Rules ensure that where the RRSP funds are distributed to both quali-
fying and non-qualifying beneficiaries, any post-death accumulations in the
RRSP cannot be sheltered from tax in the hands of the deceased to the
extent they represented distributions to non-qualified beneficiaries. The
rules on post-death accumulations are harmonized with the rules under
which RRSP trusts become taxable beginning with the year following the
year of death. In particular, the rules provide that distributions of RRSP
funds of a deceased taxpayer representing post-death accumulations will
bear some measure of taxation in the year-of-death return of the deccased
even when all distributions are made to a surviving spouse/common-law
partner or other qualified beneficiaries.

Where the RRSP is divided between a surviving spouse/common-law
partner and another beneficiary, the offset of the value included in the

110,367
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deceased’s year of death return is fixed as the percentage of total distribu-
tion paid out to refund of premiums beneficiaries. The refund of premiums
beneficiary takes all receipts (including post-death growth in the trust)
except those arising after January st following the year of death as a refund
of premiums. Other beneficiaries receive taxable amounts, To the extent the
estate elects to be taxable on post-death growth, the recipient will not be
taxable.

The refund of premiums excludes the “tax-paid amount”®® This
amount represents the surviving spouse/commeon-law partner's share of the
increase in value of the plan from January 1 of the year following the year of
death. This amount is taxed either in the RRSP trust (since that becomes
taxable in the year following death) or in the hands of the recipient benefici-
ary if paid to the beneficiary in the year. In either case, the amount does not
qualify for refund of premium treatment.

[410,368] Post-Death Reduction in RRSP Value

For RRSPs wound up as a result of the annuitant’s death, losses
incurred on the RRSP investments after death may be carried back and
deducted against the year of death income inclusion discussed at §10,366.%
The allowed deduction is the difference between the following two variables
(A - B) where:

e A is the amount included in the annuitant’s income in the year of
death, plus taxable amounts received from the RRSP from the date
of death to the date the RRSP is wound up, plus “tax-paid amounts”
(see below); and

e B is the total of all amounts paid out of the RRSP (otherwise «alled
“RRSP distributions”) after the annuitant's death.

“Tax-paid amounts” are certain amounts paid from an RREP after the
RRSP’s tax exempt period (ie., after December 31 of the yeat reilowing the
year of the annuitant’s death).

The following example is based on the Department of Finance's
Explanatory Notes accompanying the 2009 Budget implementing Bill C-10
(now S.C. 2009, c. 2)

Example:

An RRSP annultant dies in June 2008. The fair market value of his RRSP assets Is
$100,000. In November 2008, the annultant's estate distributes $80,000 to two beneficiaries
of the annultant and the executor winds up the RRSP. As discussed at §10.366), an dmount
of $100000 must be Included In the annuitant's income for 2008. Under new subsec-
tion 146(8.92), the lega! representative of the annultant can claim a deduction of $20,000
against the deceased annuttant’s 2008 income (e, $100,000 - $80,000).

See puge Il for explanation of footnotes.
85 00H §21.21160; Sec. 146(1) "tax-pald omount. 28 CCH 21,3331 Seo. 146(892),
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The deduction Is enly available if the following two conditlons are met:
(1) the RRSP Is wound up by the end of the year following the year of death, and
(?) the RRSP does not hold non-qualified investments during the post-death period®?

If elther of those conditions is not met, the deceased annuitant's legal representative can
submit a request in writing to the Minister of National Revenue that the offsetting deduction
be dllowed. The Minister may allow some or all of the deduction, subject t© possible
additional conditions to be mel, as appropriate.

[110,369] Refund of Non-Deductible Premiums — Penalties on Excess

Every RRSP must provide for the refund of all or a portion of the
premiums paid and gifts made to the plan in a year in excess of amounts
deductible by the payor in computing income for that year or the previous
year.®® Amounts so refunded would be included in computing the recipient’s
income in the year of receipt.?® although the contribution itself would not
have produced any deduction. Amounts refunded in these circumstances
may be deducied by the recipient in computing income.® Form T3012A
issued byne CRA is to be filed for the purposes of the deduction. So long
as an excessive contribution remains unrefunded, there will be a special tax
payebie -under Part X.1 (discussed at 713,455 et seq.)’

The deduction is available only if the refund of the excess amount is
t.ceived in the year the excessive premiums were paid, the year in which the
notice of assessment for the excess contribution year is sent, or in the year
following either of those years. Since the taxpayer earns no deduction for
excess premiums paid to a plan it is to his or her advantage to take them out
as a refund within the time limits and thereby receive the deduction. If the
taxpayer leaves the relevant amount in the plan, it will be included in
income on eventual distribution as part of his or her annuity; the taxpayer
will in effect have paid a non-deductible premivm to the plan that attracts
tax on its return as a benefit. As well, a continuing Part X.1 tax will be
incurred.

Where the taxpayer over-contributes to a spousal/common-law partner
plan, the refund may be made to the taxpayer or the spouse/common-law
partner.

Under Part X.1, a 1% monthly tax is imposed on a taxpayer's cumulative
excess amount in respect of RRSPsf The cumulative excess amount is,
generally, equal to the amount by which the taxpayer’s paid but undeducted
RRSP premiums exceed the taxpayers RRSP deduction limit plus $2,000
(there is no $2.000 cushion for persons under 18 years of age). See 113,455.

The deduction of undeducted RRSP premiums paid back to a taxpayer
does not apply to “prescribed withdrawals” which are designated “qualifying

See page i for explanation of footnotes,
0 0CH 921,325 Sec. 146(8.2).
91 CCH 125,545¢; Sec. 204.1(2).
92 CCH 25645, Sec. 2041,

87 coH §21,333h; Sec. 146(893).
88 00H §21,220; Sec. 146(2)c1)
89 00H 921,323, Sec. 146(8),

110,369
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withdrawals” withdrawn from a taxpayer's RRSP in order to make room for
the certification of past service benefits under a defined benefit pension
plan. Past service benefits cannot be certified by the Minister unless there i
sufficient room (represented by amounts such as the taxpayer’s unused
RRSP deduction room, qualifying withdrawals, and qualifying transfers)
available for the past service benefits. If the withdrawn amounts are desig-
nated for the purposes of certification, they are excluded from deduction: if
they are not so designated, they may qualify for the deduction to the extént
they represent previously undeducted premiums.

Amounts of undeducted RRSP premiums paid back to a taxpayer and
deducted are deemed not to be premiums paid to an RRSP and therefore
cannot be deducted again where a taxpayer subsequently learns that he or
she had sufficient room to make the deduction with respect to those premi-
ums paid.® This ensures that such amounts cannot be deducted twice.

[110,372] Meaning of “Earned Income”

A taxpayet’s “earned income” includes:®

(1) Income from offiqe or employment, without reference to deduction
of employce contributions to a registered pension plan (RPP), the
residence deduc}non Tor members of the clergy, and employee contri-
butions to a retirement compensation arrangement.

(2) Royalties in respect of a work or invention, authored or invented by
the taxpayer.

(3) Rental income from real property.

(4) Income from carrying on business as a proprietor or active partner.

(5) Support payments taxable in the hands of a spouse/common-iaw
partner, formpr spouse/common-law partner (these can dnciude
amounts previously paid and deducted by a taxpayer and eventually
refunded to the taxpayer under a court order).

(6) fsmounts received under a supplementary unempioyment benefit
plan.

(7) Net research grants.
(8) Amounts received under the Wage Earner Protection Program Act.

(9) CPP/QPP disability pensions received in the year, regardless of
whether the amounts relate to another year and are included in
income of another year.

(10) Non-residents will include employment or business income only to
the extent that the employment or business is in Canada, and only to
the extent that such income is not exempt by treaty.

From the aggregate of the amounts described above there are to be
deducted the following amounts;

See paoge |l for explonation of footnotes,

23
CCH §21,325e; Sec. 146(821). 94 CCH 121,203 Sec. 146(1) "earned Income’
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(1) Losses from carrying on a business as proprietor or active partner;
for non-residents the loss is calculated only if the business is carried
on in Canada.

(2) Losses from rental of real property.

(3) Support payments made by the taxpayer to his former
spouse/common-law partner (these can include amounts previously
received by the taxpayer and taxable to the taxpayer and eventually
repaid by the taxpayer under a court order).

[110,375] Disposition of Non-Qualified Investment

A Part X101 penalty tax of 50% applies to non-qualified RRSP invesi-
ments. For further information on Part X1.01 tax on RRSP non-qualified
and prohibited investments, see 713,518.%

[110,378] Meaning of “Qualified Investment”
Below-is\a list of the most common qualified investments:%

(1) Cash, whether denominated in Canadian dollars or foreign curren-
cy, is™a-qualified investment, provided that its fair market value doesn't
excesd its stated value as legal tender. Rare coins or money that is held for its
aumismatic value is non-qualified, as are digital currencies, such as Bitcoins.

(2) Deposits with a branch of a Canadian bank, Canadian trust compa-
ny, including foreign-denominated deposits and deposits with a maturity
longer than 5 years.

(3) Deposits with a credit union, provided that the credit union has not
granted or extended any privilege to a connected person under the plan as a
result of the plan having invested in a share, obligation or deposit issued by
the credit union. ;

(4) Any securities, other than futures contracts or other derivative
instruments in respect of which the holder’s risk of loss may exceed the
holder’s cost, that are listed on a designated Canadian or foreign stock
exchange. This accommodates a wide range of listed securities, including
shares of corporations, put and call options, warrants, debt obligations,
units of exchange-traded funds, units of real estate investment trusts, units
of toyalty trusts, and units of limited partnerships.

(5) Shares or debt (bonds, debentures, notes, or similar obligations) of Cana-
dian public corporations (other than a mortgage investment corporation — but
see (16) below.

(6) Units of a mutual fund trust and shares of most mutual fund
corporations.

See page |l for explanation of footnotes.

8 0oH 721,207, Sec. 146(1) "non-qualified 9B CGH 921,209, 121,341, 125540; Sec. 146(1)
Investment’, "qualfied investment’, 146(11); Reg. 4800; Income
Tox Folio S3-F10-C1.

110,378
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(7) Debt obligations issued or guaranteed by the Government of Cana-
da, issued by a province or municipality in Canada or a federal or provincial
Crown corporation; debt obligations issued by a corporation, mutual fund
trust or limited partnership the shares or units of which are listed on a
designated stock exchange in Canada; debt obligations issued by a corpora-
tion the shares of which are listed on a designated stock exchange outside
Canada; debt cbligations that are listed on a designated stock exchange; a
bankers' acceptance of a Canadian corporation, provided the corporation is
not a connected person (essentially the annuitant of the RRSP or a person
not dealing at arm’s length with the annuitant) under the RRSP; debt
obligations issued by an authorized foreign bank and payable at a Canadian
branch of the bank; debt obligations that have, or had at the time of
purchase, an investment grade rating (generally BBB or higher) with a
prescribed credit rating agency and that were issued as part of a single issue,
or under a continuous issuance program, of debt of at least $25 million; a
mortgage-backed securily (generally an undivided interest or undivided
right in a pool of mortgages or hypothecary claims) if it has an investment
grade rating with a prescribed credil rating agency at the time it is acquired
by the registered plan, is issued as part of a minimum $25 million issuance,
and derives all or substantially all of its fair market value from debt obliga-
tions that are secured by a mortgage or hypothec on real or immaovable
property situated in Canada.

(8) Shares of a “specified small business corporation”, provided the
share is not a “prohibited investment” (essentially one where the annuitant
does not deal at arm’s length with the corporation or is a specified share-
holder of the corporation (generally a sharcholder directly or indirectly
owning 10% or more of the shares of any class of the corporation)). A
specified small business corporation is basically a Canadian-controlled aor
poration with all or substantially all of the fair market value of its.asscts
used principally in an active business carried on in Canada, and/or chares
or debt of a connected small business corporation.

(9) Shares of an “eligible corporation”, provided it meefé certain condi-
tions similar to those for specified small business corporations noted above,
One difference is that while the conditions for a specified small business
corporation share to be a qualified investment need only be met at the time
that the share is acquired, a share of an eligible corporation must meet the
required conditions throughout the entire period the share is held by the
RRSP to qualify.

(10) Investment-grade gold and silver bullion coins and bars, and cer-
tificates on such investments. Investment-grade gold must have a purity of at
least 99.5%, while investment-grade silver must have a purity of at least
99.9%. Legal tender bullion coins will qualify if they meet the above purity
standards and as long as the fair market value of the coin doesn’t exceed
110% of the fair market value of its precious metal content. Bullion bars will
qualify if they are produced by a metal refinery accredited by the London
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Bullion Market Association, as evidenced by a hallmark identifying the
refiner, purity, and weight. Certificates will qualify if they are issued by the
Royal Canadian Mint or a “specified corporation” (essentially a Canadian-
resident bank, trust company, credit union, insurance company or registered
securities dealer whose business activities are regulated by the Superinten-
dent of Financial Institutions or a similar provincial authority). For all such
investments (i.e., coins, bars, and certificates) to quality, it must be acquired
either directly from the producer of the investment or from a specified
corporation.

(11) Shares of venture capital corporations and co-operatives, provided
certain conditions are met.

(12) A mortgage fully secured by Canadian real estate, provided the
mortgagor is not a connected person (essentially the annuitant of the RRSP
or a person not dealing at arm’s length with the annuitant). Alternatively, a
taxpayer can.se RRSP funds to provide the mortgage on his/her own real
estate provided the mortgage is administered by an approved lender under
the Nationa Housing Act, is insured by the Canada Mortgage and Housing
Corporation or by an approved private insurer of mortgages, has normal
coinercial interest rates and other terms, and in general is administered on
{narm’s-length basis.

(13) An annuity issued by a licensed annuities provider, provided that
the annuity contract satisfies two conditions:

(a) The RRSP trust must be the only person that has the right to
receive any annuity payments under the contract (unless the trust
disposes of the annuity); and

(b) The annuity contract must give the holder of the contract an
ongoing right to surrender the contract for an amount that, ignor-
ing reasonable sales and administrative charges, approximates the
amount that could be required to fund the future periodic pay-
ments under the contract.

This includes segregated fund annuities.

(14) A “retirement income” annuity payable to the annuitant at yhe
maturity of the RRSP. Retirement income annuities providing that annuity
payments may be made to the RRSP before the maturity of the RRSP also
qualify.

(15) An unlisted option, warrant, or similar right to acquire either
immediately or in the future, property all of which is a qualified investment
that is a share, unit or debt of the issuer or a person or partnership that
doesn’t deal at arm’s length with the issuer, or a warrant issued by the issuer
or a non-arm’s length party to acquire such a share, unit or debt.

110,378




1032 CANADIAN MASTER TAX GUIDE

(16) A share of a mortgage investment corporation that does not holq
any indebtedness of a connected person (the annuitant of the RRSP and any
person with whom the annuitant does not deal at arm’s length).

(17) Aninterest in a trust or a share of a corporation that is a registereq
investment during the current or immediately preceding year.

(18) An interest of a limited partner in a small business investment
limited partnership or an interest in a small business investment trust.

(19) American Depositary Receipts (ADR), provided that the underly-
ing security which the ADR represents is listed on a designated stock
exchange, or that the ADR itself is listed on a designated stock exchange.

[110,381] Foreign Investments

RRSPs and other deferred income plans can invest in any kind of
qualified investment without regard to whether it is foreign property. How-
ever, the qualified investment requirement described in 710,375 remains in
force.

[110,384] Property Used as Security — Disposition of Property

If an RRSP trust uses or permits to be used any of the trust property as
security for a loan, the fair market value of the property is to be included in
the annuitant’s income.?” When the loan for which the trust property was
given as security ceases to exist, the annuitant may deduct the amount
previously included in income minus any loss sustained by the trust as a
consequence of using such property as security for a loan. Most RRSP plans
offered by financial institutions will not allow RRSP trust property to Le
pledged as security.

Where a trust disposes of property for consideration less than is fair
market value or acquires property for a consideration that is greaier than its
fair market value, the difference between the fair market “aive and the
consideration is to be included in the beneficiary’s income?

[910,387] Benefits Taxable

All amounts received by a taxpayer as a benefit under an RRSP must be
included in income in the year received, other than amounts included in the
taxpayer’s income because an RRSP is revised, amended, or a new plan
substituted for it so that the revised, amended, or substituted plan is
no longer acceptable for registration or other than “excluded withdrawals”
received by a taxpayer pursuant to the Home Buyers’ Plan, described in
910,393 et seq.® or the Lifelong Learning Plan discussed at §10,396. Nor-
mally, the person receiving the benefits will be the annuitant (ie., the

See poge i for explanation of footnotes.
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taxpayer who has paid the premiums). However, in the case of an annuity for
the joint lives of the annuitant and the annuitant’s spousc/common-law
partner, the benefit payments will be taxable in the hands of the surviving
annuitant. An annuity which passes to a beneficiary other than the annui-
tant’s spouse/common-law partner as a result of the annuitant’s death after
the plan has matured must be commuted and the payments will be included
in the income of the deceased for the year of death unless the amounts pass
to dependent children or grandchildren and qualify as a refund of premi-
ums. An annuity which passes to a spouse/common-law partner after death
and after the plan’s maturity need not be commuted but is to be included in
the spouse’s/common-law partner’s income.

The annuitant under a plan may decide to terminate (or, as it is some-
times put, to “collapse™} his or her plan before maturity. The payment of any
amount to the annuitant prior to maturity will require an amendment to the
plan, and, by virtue of this amendment, the fair market value of the property
of the plan will be included in income. Amounts received at that time are
included initicome in the year of receipt. Notwithstanding the taxpayer’s
failure 10 Weduct premiums in prior years, the entire amount withdrawn by a
taxpayer was found to be properly included in his income.'® Where the
arnuitant wishes to transfer the funds in one plan to another plan, this may
he done without tax.1%!

The term “benefit” is defined to specifically include any amount paid
under the plan in accordance with the terms of the plan, or resulting from
an amendment to or modification of the plan, or resulting from the termina-
tion of the plan.!%?

A benefit includes any amount received under a retirement savings
plan other than:

(a) the amount received by a person other than the annuitant that can
be reasonably regarded as part of the amount included in the annui-
tant’s income for the year of death;'%®

(b) a premium;

(c) an amount in respect of the income of the trust governing the plan
for a taxation year following the year of death of the annuitant; and

(d) an amount received from a depositary RRSP that relates to an
interest or another amount that was credited or accrued after the end
of the first calendar year commencing after the death of the annui-
tant if such interest or other amount has otherwise been included in
computing income.

See page Il for explanotion of foootes,
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@nstalmems over a 15-year period, commencing with the second year follow.
ing the withdrawal."'® As with ordinary RRSP contributions, individuals a
in fact given 60 days following the year end to make a repayment. Thus jfae
individual withdraws funds under the Home Buyers’ Plan in 2018, he ot shg
must commence repayments by March 1, 2021.

Once an individual has repaid all the funds withdrawn for a prior home
purchase, he or she may use the Plan again, commencing with the year

following the final repayment. This does not, however, waive the [ ive-year
rule below.

Although the Plan was essentially intended for first-time home buyers
the government has recognized that such a rule would be unfairin a varietg;
of situations. It has therefore chosen a five-year period of non-ownership as
the test lo ensure that current or recent homeowners cannot use the Home
Buye:rs’ Plan. However, the five-year rule will be waived where a person who
guahfies for the disability credit (or a related individual) buys a home which
is more accessible for, or better suited to, the care of the disabled person. !

[110,393b] Limitations on Ordinary RRSP Contributions

If an individual withdraws RRSP funds under the Home Buyers’ Plan
he or she will not be allowed to deduct any ordinary RRSP contributions:
maqe less than 90 days before the withdrawal to the extent that the contri-
bution is greater than his or her RRSP balance after the withdrawal.!'2

Example:

Jennlfer had $20,000 in her RRSP at the beginning of the calendar year and $10,000 1,
cash. She was entiled to put ancther $10,000 Into her RRSP before March 1, and 4n faue
used the cash to pay this amount as an RRSP contribution on February 15. She g has
$30,000 In her RRSP. On March 31, her RRSP was credited with @ further $760 eaimings In
respect of preceding years. On May 1 (le, less than 90 days after the contributinn payment
on February 15) she withdrew $25,000 under the Home Buyers' Plan, legving o balance of
$5,750. Her RRSP balance Immediately ofter the withdrawal Is $5,750 40 ber conmibution
within the 90-day period was 10,000, a difference of $4,250. This ariaui s disallowed as
an RRSP deduction. In effect, Jennifer has been allowed to withdrav: the $20,000 that was
on hand originally, plus all eamings In the plan (whether on old or new money), but she has

not been allowed to contribute funds within the 90-day period and both deduct them and
withdrenw tham.

Jennifer could withdraw $20,760 without penalty. She could also withdraw the $20,750
on May 1 and, if she had not acquired her home within the 30 days preceding the 90th day
diter February 15 (ie, she had not acquired her home within 30 days preceding May 16),
she could now withdraw the remaining $4,250 and use it to further pay down her home cost

;{qeo ggéd)ay rule Is one of the limltations on Home Buyers' Plan withdrawals (see Rule (3) at

See page | for explonation of footnotes.
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The same rules apply to funds Jennifers spouse/common-law partner withdraws from
a spousal or common-law partner plan,'13

If Jennifer contributes funds to her spaouse/common-law partner plan and her
spouse/common-law partner withdraws the funds under the Home Buyers' Plan within 90
days of her contribution, Jennifer will not be allowed to deduct her RRSP contribution to the
extent that the contribution is greater than her spouse's/common-law partiners RRSP bal-
ance after the withdrawal,

The denial of a deduction for an RRSP contribution applies only to
“ordinary” contributions. That is, it does not apply to contributions made
and deducted under the rollover rules which permit special RRSP contribu-
tions for retirement allowances, termination payments, refunds of premiums
received on the death of a spouse/common-law partner, or, in some cases, a
parent, and direct transfer of funds between RRSPs or from other pension
plans to RRSPs.

[110,395] Qaalifying Withdrawals for a Qualifying Home

Eacll ihdividual may withdraw funds under the Home Buyers’ Plan
from.one-or more RRSPs of which the individual is the annuitant, so long as
the<tathl of funds withdrawn does not exceed $25,000.""* The funds need not
sewwithdrawn at the same time, but all withdrawals must be received in the
wame calendar year, and further limitations will be imposed by the 30-day
rule in (3) below. A general exception to the rule that all funds must be
withdrawn in the same calendar year permits a withdrawal of funds request-
ed in Year 1 but not received until January of Year 2 to be considered a Year
1 withdrawal, where an individual has already made a qualifying Year 1
withdrawal.

All of the following rules must be met in respect of each withdrawal by
an individual from an RRSP to ensure that it qualifies under the Home
Buyers' Plan:

(1) All the funds withdrawn must actually be received in the same
calendar year, subject to the exception discussed above.

(2) The funds must be withdrawn by completing Form T1036; this form
requires an applicant to set out the location of a qualifying home which the
applicant has begun, or intends to begin no later than one year after acquisi-
tion, to use as a principal place of residence. Rather than reporting HBP
withdrawals on a quarterly basis by filing the relevant T1036, RRSP issuers
are required to report such withdrawals on an annual basis using the T4ARSP.

(3) Neither the individual nor his or her spouse/common-law partner
may have acquired the qualifying home more than 30 days before receiving
the RRSP withdrawal amount.

See page |l for explanation of footnotes,
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(a) were all made in the period beginning with his or her first with-

drawal under the Home Buyers’ Plan and ending bef
tion ddte, g before the CO]‘nple_.

(b) were all made to persons (or companies) with whom the individya
was dealing at arm’s length; and

(c) were made in respect of the construction of the original qualifyin
home or a replacement property. 2

[1110,395b] Return of Withdrawals Not Used to Acquire Qualifying
Home

If an individual fails to acquire a qualifying home (or

p_ropcrty) before the applicable completion dgte ga,nd the (extéilsilg;e?};%;
discussed at ¥10,395a do not apply, the amounts withdrawn must be
rc.turned to the RRSPs with the same issuers from whom the funds were
withdrawn.’®® This return of withdrawals must be made no later than
December 31 following the completion date. Thus, if funds are taken out in
2Q18 so that tlhe completion date is October 1, 2019, and the individual
failed to acquire a qualifying home before that date, he or she has until
December 31, 2019, to return the funds to his or her RRSP,

‘ If an individual fails to acquire the home set out on the original
withdrawal form, he or she is not required to delay the return of funds to the
Plan. The ipdividual can return them at any time before December 31 of the
year following withdrawal. If the funds are returned under this mechanisia
the Home Buyers’ Plan is considered not to have been used. N

'If an individual did not return the funds because he or she expected to
qualify for an extension described at 10,3954, but failed to aiiz lity solely
becaqse he or she did not eventually acquire the home by the extended
deadllpe, the individual can return the funds to the RRSP aeiore January 1
following t.htl: extended date. Thus, if an individual made a 2018 withdrawal
had an original completion date of October 1, 2019, and qualified for aﬁ
extended completion date of October 1, 2020, but still failed to complete the

%?Saction by that date, he or she could return the funds by December 31,

. H the iqdividpa! has not acquired the home nor returned the funds
within the time limits, he or she will become taxable on the amounts

withdrawn in the year they were withdrawn, as if they had b :
taxable withdrawals from an RRSP. ‘ d Gen oreiey

122 See poge i for explanation of footnotes.
CCH §21.374; Sec. 146.01(3).
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[110,395¢] Repayments of Withdrawals Used to Acquire Qualifying
Home

If an individual acquires a qualifying home within the required time
limit, he or she must repay to an RRSP, a Specified Pension Plan (“SPP”) or
a Pooled Registered Pension Plan (“PRPP”) the money withdrawn over a
15-year period, with the first payment being made no later than 60 days
after the end of the second year following the first withdrawal. Thus, if an
individual withdrew funds under the plan in 2017, the repayment schedule
does not start before 2019 but the individual has until March 1, 2020, to
make the first repayment.'®®

The repayment required to avoid an income inclusion for any subse-
quent taxation year is a fraction of the individual's “balance” under the
Home Buyers’ Plan at the beginning of the year. This balance, at the begin-
ning of a particular year, is equal to the total of all eligible amounts received
by the individual minus the sum of repayments made before that time and
shortfalls ircinded in the individual's income for previous years.

[110,295d] Where Individual Becomes a Non-Resident

i an individual withdraws funds from an RRSP under the Home Buy-
a5’ Plan and becomes a non-resident after acquiring a qualifying Canadian
fiome, the individual must repay the entire withdrawal (less any repayments
already made as discussed at 410,395b) or income inclusion he or she may
have had under the rules discussed at §10,395¢ within 60 days of becoming a
non-resident.'?* To the extent that such an individual does not make the
repayment within 60 days, the unrepaid balance will be included in the
individual’s income for the period of the year in which he or she was still a
resident of Canada.

[110,395¢e] Where Individual Dies

If an individual has withdrawn funds from an RRSP under the Home
Buyers’ Plan and properly acquired a qualifying home before death and dies
with an outstanding balance of repayment instalments owing to the RRSP,
the outstanding balance is included in his or her income for the year of
death.'?s However, the surviving spouse/common-law partner of the
deceased individual may, with his or her legal representatives, elect to avoid
such income inclusion if the spouse/common-law partner is resident in
Canada immediately before the individual's death. If this election is made in
the deceased’s terminal return, the surviving spouse/common-law partner
in effect assumes the position of the deceased by being treated as having
received an eligible amount, at the time of the deceased’s death, equal to
the excess. This amount is added to any balance of eligible amounts

See page li for explanation of footnotes.
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received by the surviving spouse/common-law partner that have not been
previously repaid to RRSPs.’2¢

The election only applies to a spouse/common-law partner on the
death of an individual where:

(a) the surviving spouse/common-law partner (or the deceased) had

not previously received an eligible amount under the Home Buyerg’
Plan; or

(b) the period for repayments under the Home Buyers’ Plan of any
eligible amounts received by the surviving spouse/common-law
partner coincides with the corresponding period for the deceased.

Furthermore, for the purposes of determining the surviving
spouse’s/common-law partner’s own eligibility under the Home Buyers
Plan, such a spouse/common-law partner is considered to have received
eligible amounts at such times as they were received by the deceased. As a
consequence, a surviving spouse/common-law partner who makes the elec-
tion on the death of his or her spouse/common-law partner will generally

be precluded from subsequently participating in the Home Buyers’ Plan
after such death.

[110,395f] Filing of Prescribed Form

A prescribed form submitted to an issuer of an RRSP in connection
with the Home Buyers' Plan must be filed with the CRA no later than
15 days after the calendar quarter in which it was submitted to the issuer.'?

[110,396] Lifelong Learning Plan (LLP)

[110,396a] Eligibility

RRSP annuitants may make tax-free withdrawals from thieir RRSP (oth-
er than a locked-in RRSP) to finance full-time training ¢r education for
themselves or their spouses/common-law partners. Withdrawals may not
exceed $10,000 in a year. More than one withdrawal may be made in any
given year from any number of specific RRSP accounts, provided that the
annual limit is not exceeded. Withdrawals under this plan are permitted for
a withdrawal period of up to four calendar years, provided that the total
amount withdrawn does not exceed $20,000.'2® However, the withdrawal
period for a participant in the plan must end before the start of a year for

which repayment by the participant is required in accordance with the rules
described at §10,396b.

See page i for explanation of footnotes.
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RRSP funds may be withdrawn under the plan where the recipjcnt, or
the recipient’s spouse/common-law partner, is en.rolled, or committed tq
enroll, as a full-time student in a qualifying qducat}on_al program of at least
three months’ duration at an eligible educational institution.'® However, a
disabled student may qualify as a student under the plan.whether or not
studying on a full-time basis.'® Where RRSP funds are withdrawn before
the enrolment of the recipient or the recipient’s spousc/_common—]aw part-
ner, the enrolment must occur in the year of the RRSP withdrawal or before
March of the following year.

Special rules apply where RRSP funds are Withdrawn under the plan
and the student does not finish the qualifying educational program. Und?r
these circumstances, an RRSP withdrawal in respect of a program is sfnll
considered to have been received under the plan if any of the following
three conditions is met:

(a) the student withdraws from the program more than two months
after/ihe year of the RRSP withdrawal,

(b)(iess than 75% of the student’s tuition is refundable as a conse-
guence of leaving a program; or

lcy the student enrolls in another qualifying educationall program
before April of the year following the year of the RRSP withdrawal.

[n all other cases, the RRSP withdrawal will be included in the rec@pient‘s
income unless the recipient repays the RRSP withdrawgl and files an
approved form with the CRA.' Where this procedure is foiloweq, th_e
RRSP withdrawal is not included in computing income and the recipient is
treated as having not participated in the plan.

Under the LLP, RRSP annuitants are permitted to withdraw funds in
respect of the education of themselves or their spopses/ common-law part-
ners, but they cannot have a positive LLP balance in respect of t_hc? edu;a—
tion of more than one individual. This restriction limits administrative
complexity associated with the calculation of repayments required under
the Plarn. Nonetheless, both spouses/common-law partners could withdraw
funds from their RRSPs in respect of the same spouse/common-law partner.

[110,396b] Repayment Period

RRSP withdrawals under the LLP are repayable to the withdrawing
individual's RRSPs, SPPs, or PRPPs in equal instalments over a 10-year
period, beginning no later than 60 days following the T ifth year after the year
in which the individual first received the funds.'® However, repayment will
be required to start earlier if the individual is not a qualifying student (or,
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