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The declaration of an interim dividend by directors empowered under the company’s
articles of association to pay a dividend does not create a debt owing by the company to
its shareholders. Consequently, the declaration of an interim dividend may be revoked
before payment because it is subject to the will of the directors until it is paid, credited or
distributed (Brookton Co-operative Society).

The posting of a dividend cheque is equivalent to payment and the dividend would
be taxable in the year the cheque was posted by the company, even if it is not received or
not banked until a later income year.

A dividend is ‘‘credited”’, so as to have been paid, provided a dividend has been
declared, profits are appropriated to its payment and the shareholder’s account with the
company is credited in such a way that it may be drawn on as and when the shareholder
desires. But mere book entries are not always sufficient. Offsetting the dividends against
a debt owed to the company by a shareholder is payment, but crediting to a general
“dividends payable account’ is not crediting in the relevant sense. Where Tully paid
bonus shares are issued, a dividend need not be formally declared and the relevant
amount is credited when the shares are issued, not when a book entry is made (IT 2603).

Dividends declared on shares owned by a deceased estate, but not paid over until
after the production of probate, are not assessable until actually paid over.

A shareholder who, wishing to leave the amount of dividends on deposit with the

company, tacitly or expressly authorises the company to retain the amounts payable as
dividends remains assessable on the amount of the dividends.

[FTR 93-380, §20-310]
14-130 Dividends indirectly derived

Dividend income derived indirectly through a trust estate, trustee or nominee is not
caught by ITAA36 s 44 because that section applies only to dividends derivei by a

shareholder, ie a person who is entered in the company’s register of members as the
holder of shares in it.

However, the beneficial owner of shares registered in the name of 2 nominee or
trustee, or a beneficiary presently entitled to a share of trust income ihat consists directly
or indirectly of dividends, would be assessable on such income. eithat under ITAA97 s
6-5 or ITAA36 s 97 or, in the case of an infant beneficiary, *he trustee might be
assessable under ITTAA36 s 98. The taxation of trust income is considered at 96-060; for
the imputation provisions relating to trustees and beneficiaries, see 94-860.

Dividend income thus indirectly derived by a person (companies, partnerships, etc,
as well as individuals) is deemed to be *‘income attributable to a dividend’* (ITAA36 s
6B). The provision also applies to a ‘‘non-share dividend”’ (23-125). A foreign income
tax offset may be available where an Australian resident taxpayer derives foreign income
attributable to dividends (]21-670).

[FITR Y18-200; FIR §13-001, 150-600]
94-140 Profits and their source

Dividends paid to Australian resident sharecholders out of any “‘profits’” of the
company are assessable under ITAA36 s 44, The profits need not be revenue profits or
assessable profits; they may be capital profits or exempt profits. Indeed, any increase in
the company’s assets, including an increase resulting from a gift, is a profit (Slaier
Holdings (No 2)). In certain circumstances dividends may be deemed to have been paid
out of profits (74-105, 94-110, 4-300).

14-130
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Conceptually, dividends are paid out of after-tax profits, ie the dividends are not
deductible in arriving at either accounting_ income or ?axable income. There 15 an
exception in the case of co-_operatiye companies. Co-operatives have a choice — they can
pay deductible (pre-tax) dlstributlons_, which are unfrankable, or they can make non-
deductible (post-tax) distributions, which are frankable (3-430).

It has been suggested that, to come within s 44(1), the distribution must be made
wholly out of profits and that it is not enough that there is a distribution of a mass of
assets that contains profits (Slater Holdings (No 2)).

The assessability of dividends received by a shareholder is generally determined by
whether the dividend was paid out of profits, irrespective of the Australian or foreign
source of those profits. (The conduit foreign income regime (4-190, §21-100) is an
exception to this general rule.)

A June 2000 distribution of shares in a foreign resident demerged entity was an
assessable dividend paid wholly out of profits despite the market value of the shares
being nearly seven times the amount debited to the parent company’s retained earnings in
relation to the distribution (Condell).

A foreign ‘resident who indirectly receives dividend income through a trust or
nominee (4-130), and not as a shareholder, will be assessable only if the source of the
dividend income is in Australia.

[FTR §20-275 —920-395]

7+-160 Demerger dividends

Tax relief is available for demergers, ie the restructuring of corporate or trust enti_ties
or groups (other than discretionary trusts and superannuation funds) by splitting them into
two or more entities or groups. The relief applies to spin-offs that happen on or after 1
July 2002, where underlying ownership is maintained and the demerging entity divests at
least 80% of its ownership interests in the demerged entity. The two main elerlne:nts of
this relief are CGT relief (f]12-328) and tax relief on otherwise as;sessable_ d1v1dem_is
(discussed below). Actual examples of the application of demerger relief are discussed in
anumber of class rulings.

Central to the demerger dividend relief provisions are the concepts of “‘demerger
dividend™” and “*demerger allocation’’. A demerger dividend is that part of a demerger
allocation that is assessable as a dividend under ITAA36 s 44(1), or would be so
assessable but for s 44(3) and (4). A demerger dividend is unfrankable (4-620). A
demerger allocation is the total market value of the new interests in the demerged entity
that each new owner of the head entity acquires under the demerger. Depending on how
the demerger is effected, the demerger allocation may consist of an otherwise assessable
dividend component, a return of capital or a combination of capital and profit.

Demerger relief applies to a demerger dividend if:

® just after the demerger at least 50% (by market value) of CGT assets owned by the
demerged entity or its demerger subsidiaries is used in the carrying on of a business
by those entities, and

® the head entity does not elect (for all shareholders) that the relief not apply.

Where demerger relief applies, a demerger dividend is taken not to be paid out of
profits and is non-assessable non-exempt income (s 44(2) to (6): 910-890). A withholding
tax exemption is provided for the assessable dividend component of the demerger
dividend received by foreign resident shareholders (ITAA36 s 128B(3D)). The ITAA36
Pt IT Div 7A deemed dividend provisions (§4-200) do not apply to deem demerger
dividends of a private company to have been paid out of profits (ITAA36 s 109RA).

4-160




140 Australian Master Tax Guidg

® special rules apply to franked distributions paid to a partnership or to a trustee of g
trust. These rules enable the streaming of franked distributions by the trustee of g
trust but otherwise ensure that the attached franking credits flow through to each
partner or beneficiary (or trustee if appropriate) in proportion to their share of the
net income of the trust or partnership that is atiributable to franked distributiong
(4-860)

® special rules apply to prevent abuse of the imputation system (74-900).

Debt/equity borderline

The debt and equity provisions (Y23-100) apply to the taxation of dividends
(including imputation), thin capitalisation, characterisation of payments from foreign
resident entities, and the boundary between dividend and interest withholding tax. Thus,
the imputation system applies to a non-share equity interest in the same way as it applies
to a membership interest. It also applies to a non-member equity holder in an entity in the
same way as it applies to a member of the entity (TTAA97 s 215-1).

Public trading trusts, corporate limited partnerships

The imputation system applies not only to companies but also to distributions paid
by public trading trusts, which are treated as companies for tax purposes (76-330).
Corporate limited partnerships (§3-475) are also taxed as companies and fall within the
imputation system (4-440).
Special rules for franking by some entities

There are special franking rules for certain entities (ITAA97 s 200-45); -

® venture capital franking by a PDF (§3-555)

franking by life insurance companies (4-760)

franking by exempting entities and former exempting entities (]4-977)

franking by co-operative companies (73-430).
Proposed integrity measure

The government has announced that a specific measure will be introduced that will
prevent the distribution of franking credits where a distribution to shareholders is funded
by particular capital raising activities and will address the issues raised by the ATO in TA
2015/2.

The proposed measure will apply to distributions declared by a company to its
shareholders outside or additional to the company’s normal dividend cycle (a special
dividend), to the extent it is funded directly or indirectly by capital raising activities
which result in the issue of new equity interests. Examples of capital raising activities
include an underwritten dividend reinvestment plan, a placement or an underwritten
rights issue. Where such arrangements are entered into, the company will be prevented
from attaching franking credits to shareholder distributions.

Amendments to implement this measure (which is proposed to apply to distributions

made after 12.00 pm (AEDT) on 19 December 2016) have not yet been introduced into
parliament.

[FITR §213-000]

4-400
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4.405 Corporate tax rate changes for 2016/17 and onwards: imputation
f implications

The corporate tax rate was reduced from 30% to 28.5% for the 2015/16 income year
and to 27.5% for the 2016/17 income year for corporate tax entities that were sm_all
pusiness entities (47-050). The 27.5% corporate tax rate was extended to companies with
an aggregated turnover of less than $25m (for 2017/18) and less than $50m (for 2018/19
and 2019/20) and which qualify as base rate entities ({3-055).

The position for the 2015/16 income year was that, although the maximum franking
credit that could be allocated to a frankable distribution was usually set by the applicable
company tax rate, in the case of companies that were small business entities, the franking
credit cap remained at the standard corporate tax rate of 30% for 2015/16. However, the
normal franking credit distribution provisions applied.

It was officially explained that, given the rate reductions, it was not feasible to
continue to operate the imputation system at the headline corporate tax rate of 30% for all
corporate tax entities.

Consequeitly, from the 2016/17 income year, the operation of the imputation
system for coivorate tax entities has been based on the company’s corporate tax rate for a
particular inzome year, worked out (broadly) having regard to the entity’s position for the
previcus)income year. This was necessary because corporate tax entities usually pay
dist:ibiiions to members for an income year during that income year. However, a
urporate tax entity will not know its aggregated turnover for a particular income year
(zad therefore its corporate tax rate for that income year) until after the end of the income
year.

As a result of this change, for the purposes of applying the imputation system,
corporate tax entities now use what is called the ‘“‘corporate tax rate for imputation
purposes’”’. This generally means the entity’s corporate tax rate for the income year (the
current income year), worked out on the assumption that the entity’s aggregated turnover,
base rate entity passive income and assessable income for the current income year is
equal to its aggregated turnover, etc, for the previous income year. For further discussion
(including an example), see 94-640.

Because of the uncertainty that was created by the delay in the enactment of relevant
legislation, the Commissioner issued PCG 2018/8 that explains the ATO’s compliance
and administrative approaches for corporate tax entities that have faced practical
difficulties in determining their corporate tax rate in the 2015/16, 2016/17 and 2017/18
income years.

4-440 Corporate tax entity and franking entity

The simplified imputation system applies to distributions made by corporate tax
entities to their members. An entity is a ‘‘corporate tax entity’ at a particular time if the
entity is (ITAA97 s 960-115):

® a company at that time

® 4 corporate limited partnership (Y3-475) in relation to the income year in which that
time occurs, or .

® a public trading trust (§6-320) in relation to the income year in which that time
oceurs.

These entities are taxed separately from their members, at the corporate tax rate.

4-440
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For the special provisions that apply to transfers of interests in trading  stogl
associated with the formation, variation or dissolution of a partnership, see 99-290. Notg
also the application of the commercial debt forgiveness measures to partners (416-91 0)o

[FTR §49-401, Y49-409)
15-140 Life policies of partners

In accordance with general principles (916-550 —
partnership for life insurance policies on the lives of the
the purposes of calculating the net partnership income
however, may claim a deduction for insurance premiums where the proceeds of the
policy would be assessable, ie where the purpose of the insurance is to fill the place ofy
revenue item (IT 155; IT 2503). This would presumably apply where a partner takes outg
policy to insure against the sickness or disability of one or more co-partners.

The proceeds of an insurance policy will not be assessable and the premiums wil|
not be deductible where the purpose of the insurance is to guard against a capital loss, e
where insurance is taken out to assist a partner to meet any liabilities on the death g
retirement of another partner (Wells) or to buy out another partner’s interest in the
partnership. As regards CGT, no liability would arise if the proceeds are paid to the

original beneficial owner of the policy or to a person who did not acquire the rights under
the policy for money or other consideration (f111-880).

Superannuation contributions

16-570), premiums paid by g
partners are not deductible for
or partnership loss. A partner,

In calculating the net partnership income or loss, no account is taken of deductions
allowable for personal superannuation contributions by a partner (§13-730) (s 90). Nor
will the net partnership income or loss take into account a deduction for contrib

utions by
an employer (Y13-710) on behalf of a partner because a partner is not an employee of the
partnership.

5-150  Partnership with non-resident partner

The net mcome or loss of a partnership and the exempt income of a partrizzship are

calculated by reference to income from all sources, whether Australian or ex-Australian,

The calculations are made on the assumption that the partnership is a resideis taxpayer (s
90: 95-070).

Where the partner is a resident for the whole of the year of 1n¢
arises. The partner is assessable on their
to a deduction for their share of the part
partnership, the partner’s exe
income (§5-130).

vme, no difficulty
share of the net partnership income or is entitled
nership loss; and if there is exempt income of the
mpt income includes their share of the partnership exempt

In the case of a partner who is a non-resident for the whole or a part of the year of

income, special rules ensure that such a partner is not assessed on income derived from
foreign sources while the partner was a non-resident (s 92).

® A partner who is a non-resident for the whole of the year is
much of their interest in the net income of the partnership as is atiributable to
sources in Australia. If there is a partnership loss, the partner may claim a deduction
only for their share of the loss that is attributable to Australian sources. If there is
exempt income of the partnership, the exempt income includes only the partner’s

share of the partnership exempt income that is attributable to Australian sources.

assessable only on so

A partner who is a non-resident for part only of the year is assessable on: (a) so
much of their share of the net income of the partnership as is attributable to
c Australian sources; and (b) so much of the net income as is attributable to foreign
sources and to the period when the partner is a resident. Similar rules apply where
there is a partnership loss or partnership exempt income.

95-140
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Assignment of Partnership Interests

. : T 7 assignments
05-160 Alteration of partner’s profit entitlement: “‘Everett™ assig

. - z artnership, a partner could avoid
ionine an interest or part of an interest 1 a part _ it ths
Y asst)gnnllﬁg partnership profits attributable to the assigned 1r1}eres% accglfd;gﬁc?mrs
quFogn éct)ﬁ't decision in Everett’s case. The taxpagjer, ajfpa(rt;?; ;nqﬁa]}llf‘_llgd SoEitD) ir;
1g A st in the partnership to his wife (al : !
: f his interest in the pa ; t specifically
assigned part 0 [ th d dollars. The deed of assignment sp
; ent of several thousan : . £ the
remrg {Ji;ta s%?ayr\jfas not to become a member of the par’tnersf]?p c;b}'{f h‘:rIEIuiZhOCOllrt
state : interf: ith its business or affairs. ‘
; she entitled to interfere w _ h ofits
assignment nor Was i ke the wife taxable on the partnership pr
: ent was effective to make i at
he}dbthti[b%i; Stil?;l;;i gned interest and to relieve the taxpayer from liability to tax on th
attribu 3

same amount:

niciple i : further in Galland’s case in which a

iiciple in Everett was taken a step m bar e

i 'Thlet?ge:rtrlljership with his father assigned 49% of his mterest in the pg}l;tntifgé% o

S(']h?] 2\11ary family trust. The assignment was held to be effectw}i:_, ev oy Mhaugh. P

dl?;ri}n; controlled the corporate trustee of thfl:] glub]t-] :;md Wafho ngsihe ass[; -
£ i ven

i . The High Court also held that, eve _ gament

B o i ar, it was effective to assign the relevant

f in the last few days of the income year, 1 ‘ : n | i

gl?ﬂr(epé?fa:?nership profits for the whole of that year, not _]ll:)llst thi CE; (;ﬁ(f:nagz;negraaifl’;eg i
gnm is 1 ’s e n

i ent. This is because a partner’s assessaole oAl

gi%;;ﬁﬁ at the end of the income year when the net income of the partnership 1

ascertained.

1 ings i i tk
Different considerations apply if an assignment brings about atdliis?lu;ft)::efi ylg
rtnership and its replacement by a new partnership. Tn Kelly, alre it rtg, eprshi ok,
F’f::irement deed was held to have assigned only a nfght toa sha:[rer ;?hi.; 1ret}13:n r;my inliell)-est s
i IS 1 tiremen .
attributable to his interest up to the date of re ; | |
231? 1‘;:3 partnership that might form subsequently between the remaining partners

2 i i ¥
Despite the above cases, the ATO previously said that it would c01‘1s1<ii1te){1 ta%@%]ig: 1[2
TVA to Everett assignments entered into on or after_ the 2015/_}{3 y;ai}‘o e
December 2017, and also certain pre-1 July 201.5_ ass1gnments.h 1be hmarks specified
ost~1.Ju1y 2015 assignment as ““low risk’* only if it met one of the benc ke
?n the guidelines Assessing the risk: allocation of profits within Frofeis4 Decembef
However, the ATO suspended the application of these guidelines rolé’n;1 (430.170), In
2017 and said that it would be working towards providing cegtazlzgy sohere > deec'i e
any event, as a general rule, the ATO would apply s 102 (ﬂ 1—) t]g Wassi g
assignmeﬁt contains a clause enabling the bare trust creatcd by rt.ne ke %ngm) oy
revoked either at the instance of the assignor or one of the other pa : e(or - disp‘osals)
the Commissioner would also treat Everett assignments as disposals p
for CGT purposes (111-200).

Attempts by partners, towards the end of the year of m?ome, 11;2 r;fr?troz;:l;:;\;g
adjust the ratios in which they share profits or losses (as distinct -gonﬁl aNandgf At
interests) were held to be ineffectual in Case P73 and Case QJh. It ey, & A
the Federal Court held that a dissolution agreement drawn up on tfe E:gat 3; D6, smG
year adjusted the partners’ share of the net partnership mcomtif O{h e?l/r e
noted that the partners were aware that there v_vould be profits f({[r eu){d b;‘
year ended it was not possible to say with certainty what the profits wo .

5-160
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period is based on its income for the period from 1 July in one year to the last day of
SAP in the following year, even though this exceeds 12 months. PS LA 2007/21 Provid:
a table that sets out the length of transitional accounting periods. Where a
registered entity is granted a SAP, its first year will be the period starting on its date
incorporation (or commencement of trading) and ending on the next succeeding bagpe
date of their requested SAP, ie it will not exceed 12 months. N

Consolidated groups

When a consolidated group is formed, the head company continues to use ji
existing tax accounting period. Ifs payment, reporting and lodgment obligations (as he
company of the group) will be based on this period. A subsidiary member retains its gy
balance date when entering the group. On exit from the group the subsidiary i
continue with the balance date it had on entry unless it has applied for and had a differey
balance date approved. See further 99-020. !

19-020 Short period returns

Ordinarily, no retumn is allowed for a period of more than 12 months, except |
certain cases where there is a change to or from a substituted accounting period (Y9-010)
Returns for a period of less than 12 months are more frequently required, for example:

® aretumn for a deceased taxpayer is lodged for the period from the first day of‘ﬁﬁ
income year to the date of death (f6-030).

® the estate (of a deceased person) lodges a separate return in respect of the ncome
from the date of death to the close of the estate’s income year.

® new taxpayers lodge a return for the period from the date on which in:‘qn.gb
commenced to be derived to the last day of the income year.

® a dissolved company lodges a return from the first day of the income vsur to the
date of dissolution.

where there is any variation in the membership of a partnership, & veturn may need
to be lodged for the partnership as originally constituted from he first day of %
income year to the date of the variation, with a separate retln being lodged for the
reconstituted partnership from that date to the end of the ifiotimie year (15-060). '“
® where a trust is created or terminated, a return must be lodged for the period from

its creation to the end of the income year, or from the first day of the income yearto
the trust’s dissolution.

A subsidiary that joins or leaves a consolidated group during the subsidi
income year does not lodge a part-year return, but rather lodges a return for the wh ,
income year, at the normal lodgment time, including only income and deduction_s;»
properly attributable to the non-membership period(s) (18-000).

[FTR ﬂ79-3@@§’"
Accounting Method

79-030 Cash versus accruals basis ‘

Taxable income must be calculated not only on the basis of a fixed accounting
period, but also in accordance with the method of accounting that correctly reflects t}M|
true income (CT v Executor & Trustee Agency Co of South Australia (Carden’s case))
There are currently two methods of determining income for tax purposes:

E—
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T

ceipts basis. This method is used by most inc‘!ividu_als. Income le rctuinec_i ‘1t1;
Cash or E‘heﬂ it is actually or constructively received, either in the form of cash or 1
gar

: ther property.
jvalent, Or © . .
r earnings basis. Generally used by business taxpayers. Income is brought to

en the right to receive it comes into bei_ng, ie Wher_l all the e\_fentsh t?gt
e right have occurred. It is not actual receipt but the right to receive that is

equ
Accruals O
account Wh
dzcterzme th
. i iti laimed in accordance with
i nder both bases of income recognition are claime e Wit

Dedu?lt;tﬁ;g the deduction. For deductions claimed under ITAAQ?’ s 8—1,b ihls 1sd1n
E ihe expenses are incurred (TR 97/7; 916-040); deductions allowable under
4 3‘I;,e]aII;I_'(}\ri51'ons (eg film investments) are deductible in accordance with that provision.
speci

eflects the income of the particular taxpayer in accordance
! he met?igg ﬁij ?s-uelayqilestion the final adjudication of which, lies with the courts
B ee below) not a choice of the taxpayer from year to year. Accordingly, the
Hendemon{ ; lied by the taxpayer to determine taxable income is generally adhered to
me_thﬂd {;fst\s?tﬁstanding certain circumstances (see J31-120) may support a change of
gk C?‘[ es of method in bringing income to account for tax purposes are rare, as it
ey dgf-l‘ Ee taxation of income when moving from accrual to cash, and an amount
Le;:l:fb;re]ct t(;uax when moving from cash to accrual (see below).

(Ceneially, the mere act of consolidation will not affect the g:hoice of income
Ter. ‘—:"tion méthod for business activities carried out by a consolidated group (TD
‘UbL.
Wh5i3). See below. gr

Suidelines for choice of tax accounting method

juideli i i ting is likely to provide a
delines for choosing which method of tax accoun _
'ubstg};lltlialely correct reflex of income in a given income year are set out in TRbQSI’_]. ::\S
Zash basis is likely to be appropriate for income dengleﬁi as 3(111 egnpl_oyee, ford?;??v-e gszﬁngm
idi i ncome
inc derived from providing knowledge or skill, and for ir :
Efr(;?tfnents. The ruling includes exceptions to the general rule in respect of interest
income (99-050).

i 1 ' i derived from providing
The cash basis may also be appropriate for business income pro
knowledge or skill. However, the presence of the following factors, to a significant
extent, may result in the accruals basis being more appropriate:

® the taxpayer’s activities involve the sale of trading stock

® the taxpayer’s outgoings in the day-to-day conduct of the business relate directly to
income derived

® the taxpayer relies on circulating capital or consumables to produce income, or

® the taxpayer relies on staff or equipment to produce income.

The accruals basis is usually appropriate for trading or manufacturing busllfle{:issgi
Although, a separate determination should be made of th‘_f: .appropnate met1 Oss tl?e
accounting for the income from each different busme_ss _actlwty,.however, 1]1111 5 d
differences between the various business activities are significant different methods nee
not be adopted. In most cases the same method is likely to be appropriate for income
from all business activities.

Professional practices

It is not always clear which accounting basis (ie accruals or casﬁ) al profeﬁsls-lll?na}‘
practice should use to return income. In Henderson, it was held, fol_ a large o 1(;)
accountants, the accruals basis was appropriate to reflect its income and the
Commissioner could not insist the firm continue with the cash basis. Moreover, in the

99-030
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® when the employee ceases the employment for which they acquired the ,
(10-096) -

® 15 years after the employee acquired the share(s). For ESS interests acquired befy
1 July 2015 the time period was seven years (s 83A-115). '

Subject to the 30-day rule, the deferred taxing point for rights is the earliest of

® when the employee ceases the employment for which they acquired the g il
(f10-096) 3

® 15 years after the employee acquired the right(s). For ESS interests acquired befy
1 July 2015 the time period was seven years 3

® when there is no real risk of forfeiture of the rights and any restrictions on the g
of the rights are lifted, or _ 9

® when the employee exercises the right, and after exercising the right there is ng
risk of forfeiture of the underlying share and the restrictions on sale of the shag
lifted. For ESS interests acquired before 1 July 2015, the requirement was y
there was no real risk of forfeiture of the benefits and any restrictions on the safeg
exercise were lifted (s 83A-120). 0

Roll-over relief for corporate restructures

Where employees have a deferred tax liability on a discount on an ESS interesty
a takeover or corporate restructure of their employer occurs triggering a disposal g
breaking the employment relationship, roll-over relief may be available.

In particular, where: ’

® an arrangement is entered into that results in the original company becoming
subsidiary of another company, or ‘

® there is a change in the ownership of the existing company that results in avy |

interests in the old company being replaced, whole or partly, by ESS infcrests |
one or more other companies,

the new interests are treated as continuations of the old interests (¢ 23A-130).

However, the new interests must be ordinary shares or rights over ordinary shag
and must reasonably be regarded as matching the old interests (s 83A-130(4), (5)).

Further, the roll-over relief is only available to emplivess who, at the time ¢
acquisition of the new interests, do not hold a beneficial interest in more than 10% of i
shares in the new company, and are not in a position to cast more than 10% of i
maximum number of votes at a general meeting. For ESS interests acquired before 1 Jul
2015, the relevant percentage for ownership and voting rights was 5%.

Any consideration paid by the employee for the ESS interests is spread among
matching ESS interests in proportion to their market values immediately after I
corporate restructure. This allows the apportionment of the cost base and the calculz

of the discount for tax purposes for those ESS interests that are not subject to the
over and those that will.

Assessable amount

Under deferred taxation, the amount to be included in assessable income for
income year in which the deferred taxation point occurs is the market value of the

interest (at the deferred taxing point) reduced by the cost base of the ESS intete
83A-110(1)).

As noted above, “‘market value’ takes it ordinary meaning but the Commission®
can, by legislative instrument, approve optional safe harbour valuation methodolo

which will be binding on the Commissioner (s 960-412; see fncome Tux Asses
(Methods for Valuing Unlisted Shares) Approval 2015). The “‘cost base”’ takes I

910-089
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. ation paid, expenses such as interest z_md brok(_arage f(_zas, or events_ suc
feonsicer turn of capital or other expenses incurred in holding the as_setlmdthe
e for CGT purposes (11-550). However, the cost base QOes not include a
w?rlnz(sie %y the employee to the ESS trustee to retain the shares in the ESS beyond
P‘ﬂ{;";‘;[.lyear restriction period (Munnery).
g‘»- The market value substitution rules in ITAAS7 s 112-20 (11-570) and s 116-30
@ 1.510) are ignored for these purposes.

P Example

s uires ESS interests in his employer, Beanstalk Co, through an employee share _scheme, wlnc_h
a aige conditions for deferred taxation. He purchases the ESS interests at a 50% discount to their
.meelzn value of $2,000, ie for $1,000. Beanstalk Co passcs on brokerage fees of $50 to Jake. The cost
g;a; of Jake's ESS interests is $1,050.

* purther, for these purposes, a discount on an ESS interest relating to foreign service
éﬂgkento be from a foreign source (s 83A-110(1)).

[FITR §131-050 —131-095]

.'1-10_'090 Stri-up companies and ESS

. A specific concession applies to employees of certain small start-up companies
\when accuiring shares or rights in their employer or a holding company of their employer
o~ T after 1 July 2015 (s 83A-33). Broadllyj the concession provides an income tax
o‘:emption for the discount received on certain shares and the deferral of the income tax
L the discount received on certain rights which are instead taxed under the capital gains
fax rules (s 83A-33(1); 115-30(1)).

In relation to shares, the discount is not subject to income tax and the share, once
aequired, is then subject to the capital gains tax system with a cost base reset at markgt
value. In relation to rights, the discount is not subject to upfront taxatgon and the rlg_h‘.[ is
then subject to capital gains tax with a cost base equal to the employee’s cost of acquiring
the right (s 83A-30(2); 130-80(4)).

To access the concession, no equity interests in the company in which the ESS
interest is in can be listed on an approved stock or securities exchange. Further, the ESS
interests need to be in a company that had been incorporated less than 10 years at the end
of the most recent income year before the ESS interest was acquired. In relation to this
requirement, it is the company’s income year that is the relevant income year (s
83A-33(2), (3)). In addition, the ESS interests need to be in.a company that has an
aggregated turnover not exceeding $50m for the income year prior to the income year in
wWhich the ESS was acquired (s 83A-33(4)). Also, the employing company (which may or
may not be the company issuing the ESS interest) must be an Australian resident

Maxpayer. If the ESS interests are not in the employing company, only the employing

ompany needs to be an Australian resident taxpayer (s 83A-33(6)). Moreover, the ESS
Interest must:
e

® in the case of a share — be acquired with a discount of not more than 15% of the
~ market value of the share when acquired, and

® in the case of a right — have an exercise price (or strike price) that is greater than
or equal to the market value of an ordinary share in the issuing company at the time
the right is acquired (s 83A-33(5)).

. Inaddition to satisfying the above specific conditions in s 83A-33(2) to (6), the ESS
Aierest must also satisfy the general conditions in s 83A-45 and, in relation to shares, the
bioad availability rule in s 83A-105(2) (s 83A-33(1)).

110-090
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Assets of joint tenants g

Individuals who own a CGT asset as joint tenants are treated as if they each OWneg
separate CGT asset constituted by an equal interest in the asset and as if each of g
held that interest as a tenant in common (s 108-7). This applies even if the party wag
the title deed solely to protect the property from being sold on a whim, where there ya
no evidence of a trust relationship (Gerbic). The conversion of a joint tenancy g5y
tenancy in common (or vice versa) has no CGT consequences. However, the transfer of.
50% interest in jointly-owned shares by two brothers to each other was subject to CoTa
the restructuring constituted a disposal (Joknson). Further, the transfer of the registr
of a share from a single name to be owned jointly with a spouse results in a disp
50% of the interest (Murphy).

Joint trustees of one trust estate who own property are treated as a single person,
Assets subject to special rules

Particular CGT provisions govern the treatment of some kinds of assets, s
collectables (11-390), personal use assets (§11-400), certain investments (712-600 =
912-650), leases (112-680) and options (]12-700). i

[FITR §152-810 — §152-37)
911-390 Collectables .

A collectable is an artwork, an item of jewellery, an antique, a coin, a medallion, 5
rare folio, a rare manuscript, a rare book, a postage stamp or a first day cover that is useg
or kept mainly for personal use or enjoyment (s 108-10). Collectables also include gy
interest in any of the above items, a debt that arises from those items, or an option or i ol
to acquire any of those items. An artwork held as a long-term investment in ﬁ:i ¢
expectation of capital appreciation is a collectable. However, collectables acquiras I\ O
$500 or less are CGT exempt (711-640). |

An antique is considered to be an object of artistic and historical significance tua
over 100 years old. For this purpose, the age of an item is worked out as at ths time of fh
relevant CGT event, eg an item which is not an antique because it is acquived when 5
95 years old is an antique if it is over 100 years old when disposed of (TL1)1999/40), -

If collectables that comprise a set and would ordinarily be disposed of as a setate
disposed of in one or more transactions for the purpose of trying ‘o obtain the exemption
for collectables under $500, the set of collectables is itself taken fu be a single collectable
and each disposal is taken to be a disposal of part of that coliectable (s 108-15). This rule
does not apply to collectables acquired before 16 December 1995,

The third element of the cost base (which involves the non-capital costs of
ownership: §11-550) is not counted for collectables (s 108-17). !

Capital gains and losses from collectables

In working out a net capital gain or loss, capital losses from collectables can only be
used to offset capital gains from collectables (s 108-10). A capital gain from a collectable
can qualify as a discount capital gain. The taxpayer can choose the order in which fhe
capital gain from collectables is reduced by capital losses from collectables. If some orall
of a capital loss from a collectable cannot be applied in an income year, the unappliifl'_t
amount (a net capital loss from collectables) can be applied in the next income year fof
which the taxpayer has capital gains from collectables that exceed capital losses from
collectables. A net listed personal-use asset loss for 1997/98 (which includes such losses
for earlier years) is taken to be a net capital loss from collectables for that income yeif
(collectables were referred to as listed personal-use assets under ITAA3 6).

An ordinary capital loss cannot generally be made from the disposal of shares i
company or an interest in a trust that owns a personal use asset which has declined il
value (Y11-520). ‘

_ ———
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p Example
L.I‘i . Ataxpayer sells five collectables over a two-year period as follows:
4 Cost base
- Income year and reduced Cost base Capital Co!lectable
; Collectable of disposal cost base (indexed) proceeds gain (loss)
A Year 1 81,500 $1.520 §1,800 $280
B Year 1 $1,000 §1,020 $680 ($320)
C Year 2 $2,020 $2,070 $3,000 $930
D Year 2 $4,000 $4,080 $3.8600 ($140)
E Year 2 $600 $650 $475 ($125)

For the first income year, the taxpayer has a net collectable loss of $40, ie $320 (Assct B) — 5280 (Asset
A‘; For the second income year, the taxpayer (using the indexation method) makes a capital gain of
$6.25= calculated as follows:

$930 (Asset C) — $140 (Asset D) — $125 (Asset E) — 840 (Year 1 collectable loss) = $625

Note: 12 1ve second year, this taxpayer would be better off using the discount method. On this basis, the
net capital gain would be:

$9%% x (980 (Asset C) — $140 (Asset D) — $125 (Asset E) — $40 (Year 1 collectable loss)) = $337.50
[FITR 9152-875 —9152-915]

§11-400 Personal use assets

A personal use asset is a CGT asset, other than a collectable, that is used or kept
mainly for the personal use or enjoyment of the taxpayer (oy associate: §10-390). It
includes an option or right to acquire such an asset, a debt_ansmg from a CGT event
relating to such an asset, and a debt arising other than from m(:pme-producmg activities
or carrying on a business, eg where a parent lends money to a child tolhqlp_buy a house (s
108-20). A capital gain from a personal use asset is CGT exempt if it is acquired for
$10,000 or less (11-640).

Land, strata title units, and buildings and structures that are taken to be separate
CGT assets (11-410) are not personal use assets. The exclusion of land and buildings
means that, while houseboats and caravans that are not fixed to land can be personal use
assets, holiday houses erected on land cannot. Other examples of personal use assets
include clothing, white goods, furniture, sporting equipment, cameras and boats.

Where a director/shareholder is required to make a payment under a guarantee of a
company’s debt, the resulting debt owing to the shareholder by the company is not a
personal use asset if the objectively determined primary purpose of the guarantee
payment was assisting the business so as to promote the future flow of dividends to the
shareholder, provided the amount of expected dividends is not completely
disproportionate to the amount of the liability under the guarantee (TR 96/23).

A horse acquired by a taxpayer who races horses as a hobby (ie who is not carrying
on a business of racing horses) is a personal use asset (TR 93/26).

If personal use assets that corfiprise a set and would ordinarily be disposed of as a set
are disposed of in one or more transactions in order to meet the $10,000 exemption
threshold, the set is treated as a single personal use asset (s 108-25).

The third element of the cost base (which involves the non-capital costs of
OWnership: §11-550) is not counted for personal use assets (s 108-30).

.
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| ity i i t or royalties
. ithholding tax payable by the entity in respect of interest or roy
ithho
] :ngum S T bstituted for the actual conditions in
i ’ th conditions are subs : : s o
tis applics, 7= ta g}lt}i;igﬁable income, loss, offset or Wlt?il;c’lgﬁig ;;1:; oo
pking out 1° a{rslom%his applies regardless of whether the enaszociated_
pe 81'Sd-'1 g géx and regardless of whether the entities are N
in , d : e
E - t or a partnership, references to the ta);able égsc;gntax el
e tl;]tsinc:mna. In the case of partnerships, 263%56-11815_3] e
Izﬂen?ese;%;:?ionpal‘tﬂemhip i (Slfflt)"di?tg] S-rgc::tiscglloi)eratjion of the provisions.
e i and do not affect the p :
Iy terminological changes,
ely termino

Amendm i ithin
i ay be made wi

3 i ct to this provision m

”] s aSS@SSD};ljBI]l;St;O (%;\;Enfgsioner gives notice of the assessment to the

' he date on which the

q years of t

; ty concerned (s 815-150).

standards (currently set out in OECD Transfer Pricing Guidelines Jor Mﬁ!'
Enterprises and Tux Admz’rzistran’ons).

The new ruleg apply the arm’s length principle:

g
® to relevant dealings between both associated and non-associated entities, anq

® to attribute an entity’s actual income and expe
The aim is that, regardless of whether the entj

tax in Australia from non-arm’s length dealings sh
made by the Australian operations,

nses between its parts, .;

ties are related, the amount ppg,
ould reflect the €conomic ¢

01t
Thus independent parties en ‘

; inancial relations . . Aefied i thi
R commercial or finan ) C in (1) is not defin ;
i i : o SABIng in, fop : T “‘commercial or financial relations’’ referred tc;s re(lazing ot terarting
collusive behaviour or other practices where they are not dealing exclusively iy e The term ° co ded to cover the totality of arrangemen
economic interests, wi] not circumvent the rules by reason of their Non-association, lation, but.is inten:
Unlike the former tr:

c & 5 a
mro & - (8 i ef 1€8 f IaUS&Cthl’lS,
3 ][1]"' h COllld t erefﬂre iIlC]ude a S]Jlgl I’a]"lSaCtIOIl, a ser o t : a
: l d g or arrangemen 5 a ilablB OpthIlS, unilal g
s Stall m { va 1 telal a.Ctlf) 18, strategies, o
cE, UNAET 5 4

rall profit outcomes achieved by the parties.
el |

anster pricing rules in Div 13 and in Subdjy 815-A, whic
rely on the Commissioner making a determination, the eW  provisions gre
executing”’ in their operation. Entities are required to determine their overal] tax
that arises from their arrangements with offshore parties on the basjs of indepe
commercial and financia] relations or (in the case of the permanent establishment
entity, on the basis of arm’s length profits) occurring between the entities or parts of
entity.

“De minimis’ thresholds also
result of a transfer pricing adjust
penalties will not apply (122-630).

el conditions ) that in fact operate in
A 2 2) are those ! it
e > referred to in ( A arties, and tha
S The aC%a{[hzolgglrzﬁarésrcial and financial relatmfps be'tge;gsglignrs) They are ot
nnection wi ities’ economic or financi ons. e et fice
h of the entities may also include the p
ately affect eac ding to TR 2014/6, they may Hveat
. According ; ment that have
ed to contractllaérir;sle of goods or services, the termsboli }??hzgéiiities, or a division
' for_thf: e togl‘llj the margin of profits earned by one or bo
‘economic 1impac

:Efproﬁts between the entities.
it i tionally be

Q- 1ensth cond in (3) are those that might no ¢

e s ¥ ditions referred to in ( ) ' v with one
gl ![:nbgeﬂtjwegr?rind;;endent entities dealing wholly independently
! to opera i
ﬁgﬁgg% Corﬂparable A 125).}1 ethod(s) used should be those that
g i : itions, the m : ! ted
~ Inidentifying the arm ‘s:1 ]elfitt}:lec?s %gogircumstances. The mﬁ;rnatmnﬁ%iﬁi‘zptﬁe
e mot% amilr'l%%ré?;egig a:f? based on the concept of comparability — ¢
arm’s length me

; i i ther to
; ises i dealings with each o
pri i i ciated enterprises in thelr‘ : s The sgsnid
ces/m]g;gmg g;hifggéie:geits Sglterprises for the same or similar dealings
those achieve

methodologies are: "
® the comparable uncontrolled price (CUP) metho

apply to scheme shortfal] amounts that anse
ment; below the threshold, scheme adminj

[FIT Y620-040)

122-610 “Transfer pricing benefit” jn cross-border transactions L
Subdivision 8 15-B, effective from 2013/14, applies where an ety would other

get a tax advantage in Australia from cross-border conditions thas 2re inconsistent
intemationally accepted arm’s length principles. In thig situation; the entity’s Australian
tax position should instead be determined as if the arm’s length conditions in fact existed.
The tax advantage is called ““transfer pricing benefit’’. Ap entity gets a transfer
pricing benefit where: !

4
I3

the resale price method
those relations (the “‘actual conditions’)

(3) the actual conditiong differ from the ““arm’s length> conditions

the profit split method, and
(4) the actual conditions satisfy the ““cross-border™

a
® the cost plus method
®

test, and :

; g d N
tional net margin metho . i
E transzci[‘O’ position om-a number of issues relevant to using these p
For the 8 :
methodologies, see TR 97/20.

(5) if the arm’s length conditions had operated:

® the entity’s taxable income for an income

. : d(s) include:
Relevant factors to take into account in choosing the metho (-) . rticnlar
® its losses of a particular sort whether a tax loss, film loss of net capital loss sk knesses of the methods available in the pa
— for an income year would have been less, or ® the relative strengths and weakne
: , ; es
® iis tax offsets for an income year would have bheen less, or clreumstanc
922-610
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Guidance); (d) Country-by-Country reporting guidance; and (e) Local Filpret
Guidance on providing International Related Party agreements, Local Jile ing
and Local file high level design.

Pary

Australia is a signatory to the Multilateral Competent Authority Agreement i 3
Exchange of CbC reports (the ChC MCAA). The OECD website contains a usefy]
detailing the jurisdictions that have committed to CbC reporting, the status of dom,
legislation to implement ChC, first reporting periods and whether local filing is req
Australia and the United States signed a bilateral Competent Au
August 2017 to exchange CbC reports.

A significant global entity that is a company must also give the Commissioner
general purpose financial statement if it does not lodge one with the Australian Securit] b
and Investments Commission. '

International Dealings Schedule

15

Taxpayers with international dealings that exceed certain thresholds must Jodge
additional documentation with their annual returns. This must be in the f

_ : orm of ap
International Dealings Schedule (“IDS’*). The IDS is available on the ATO websit

: i . : e (see
““International Dealings Schedule’” and instructions for the relevant year), (

[FITR §620-070, §620-550, ﬂ762—733-]
922-640 International cooperation on transfer pricing

The Australian Government is actively involved in dialogue and cooperation with
governments and revenue authorities to target fraud, money laundering and tax evasion.
For other developments in relation to international cooperation, information sharing and
profit shifting countermeasures, see 22-165.

BEPS project

In October 2015, the OECD released a final package of tax reform measures unde,
the Base Erosion and Profit Shifting (BEPS) Project. The OECD and G20 courtnss
started the BEPS project in 2013 to address what is thought to be very significant losses
in global corporate income tax revenues caused by aggressive tax planning by some
multinational enterprises (MNEs), the interaction of domestic tax riles. lack of
transparency and coordination between tax administrations, limited\ enforcement
resources and harmful tax practices (eg special tax deals and concesSions offered by
countries). The final package of measures is the result of work on 15 A~tions — problem
areas identified by the OECD and G20 countries for action UY participating states
domestically and through treaty provisions.

The Australian Government has implemented BEPS reform measures in domestic
law and it has made a number of announcements that it will adopt other measures.

Hybrid mismatch rules

ITAA 1997 Div 832 implements part of the OECD hybrid mismatch rules by
preventing entities that are liable to income tax in Australia from being able to avoid
income tax, or obtain a double non-taxation benefit, by exploiting differences between
the tax treatment of entities and instruments across different countries. The hybrid
mismatch rules apply to income years starting on or after 1 January 2019.

Broadly, a hybrid mismatch arises if an entity enters into a scheme that gives rise to

a payment, and the payment gives rise to a ‘‘deduction/non-inclusion mismatch’® or a
““deduction/deduction mismatch”’.

Division 832 defines a set of factual scenarios to which the bybrid mismatch rules
apply. If a relevant mismatch arises, it is neutralised by disallowing a deduction or

including an amount in assessable income. An integrity rule targets the misuse of the

rules by multinational groups using interposed country conduit type vehicles to invest
into Australia, as an alternative to investi

ng using hybrid instruments or entities.

122-640

thority Arrangemeny i

es
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imi tion for foreign branch income and
also limit the scope of the exemp :
- Elél(‘fgction from arising for payments made by an Australian branch of a foreign
ve?;i ﬁ:s head office in some circumstances.

. tation benefits and foreign equity distributions
[mp

" The rules deny imputation benefits on franked distributions made by an Australian
&

te tax entity if all or part of the distribution gives rise to a foreign income tax
corpord’

: . R B d j indirectly,
gx_)ap tion. In addition, certain foreign equity distributions received, directly or indirectly
e duction.

de

Australian corporate tax entity are prevented fron_l being non—glssegsablret:len?;l);
ant illllcome if all or part of the distribution gives rise to a foreign inco
gxemp

deduction.
i pCG 2018/7 sets out the ATO’s compliance approach under Pt IVA of the ITAA

" 1036 in relation to restructures that preserve Australian tax benefits that would otherwise
19

i i LCR 2018/D9 (the
A der the hybrid mismatch rules. See also Drafi LC
beemdl]?auoxﬁi u‘r‘ls:':lcturedyarrangement” and related telrms), Draft PCgR égigg?
I{n 'dai%e for taxpayers assessing the risk of the rules applying) and Draft L
(gui

f"(the targeted integrity rule).
Exchanging fnancial information

Ausiraiia has committed to participating in an OEC[gﬂsghfglse) f”?’i e;[hifl tg;légg:)al;[;ci
o ial i i horities - ;
hence of financial information between tax aut
.‘?x{(iyi?fteio{li exchange scheme is not formally part of the BEPS process but has been
n o ) :
anertaken in parallel with it.

Tax havens

A tax haven is a country, region or state with a secretive taxdoiq ﬁr}(ancml ss}i[g:;argrﬂt'laa;
ini —residents. Tax havens are used for tax eva ]
nimal or low taxes for non res_1den ns : : : o o

}aliiignca for example, by diverting income to an entity m a haven that is not taxa
d ]

Australia.

Tax havens may also be exploited for other reasons, ilnflluding Igor]zeg}‘; ]E}[?élr?sen'll‘l}%é
tralian financial laws an :
alment of assets and breaches of Aus |
;hhi:;en?%ecrecy haven’ has been coined to reflect the p(_)tentlal use of such places for a
range of activities that is wider than tax avoidance or evasion.

Some tax provisions dealing with international transillct{iiotps gpeciﬁcallymrgscc()(gé%lég
i der the controlled foreign compa
the existence of tax havens. For example, un lec = el s
i als basis in respect of the inc
rules, Australian shareholders are taxed on an accru - b i
, i i les are tougher for companies lo ;
some controlled foreign companies. The rules are A R ]
i-avoi isions apply generally to io1
havens (21-110). Other anti avmdqnce prov O
i i tax havens, such as the transfer pricing
transactions but may reach dealings mvolvl.ng ) SUC i
i italisati fting that deal with arrangeme
measures, thin capitalisation and value shi . I 0
profits or value out of Australia. Part IVA may also apply to international arrangemen

The ATO uses a range of methods to detect and deal with tax haven arrangements
and combat tax avoidance and evasion, including:

i i i i jonal Dealings Schedule
L turn information-gathering tools like the Infernationa A
E?]ggfairgthe Repormblg Tax Position Schedule for company taxpayers (f3-045)

® the Serious Financial Crime Taskforce, a multi-agency taskforce t_‘r;at ci)nf?:fl::[is
investigations and prosecutions addressing superannuation and investmen ;
identity crime and tax evasion

® the Financial account information obtained_ under the Common Repm(‘iting StJ?nc_lta)r(%
(922-165) and the FATCA agreement with the US (122-075), an63c(:)ounry y
country (CbC) information about large multinational companies (§22-630)

922-640
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@ long service leave.

A variation applies to payments made to individuals engaged in foreign g
whose foreign earnings from that service are not exempt under s 23AG (10-860
amount to be withheld is the amount which would normally be withheld in Australia- b
the Australian dollar equivalent of those earnings, under the relevant withholding
table as if the earnings were not foreign earnings less the Australian dollar equivaleng o
the amount of tax to be withheld and paid to the foreign country in relation o the
individual’s foreign income tax liability for the provision of the service for the relevany
period in that country. If the resulting withholding amount is nil or negative, there jg o
amount to withhold (Legislative Instrument F20091.02794). N

Variations to nil

The Commissioner has varied the withholding rate to nil for the following PaYmefmi;

® amounts paid by an entity to an individual who is under 18 years of age and whe
has not provided the entity with a TFN declaration, where the amount paid by the
paying entity does not exceed $350 weekly, $700 fortnightly or $1,517 momjﬂy
(Legislative Instrument F2012L00884) 5

® certain allowances (Legislative Instrument F2013L00521):

— car expense payments up to amounts calculated using the approved cents per
kilometre rate, to a maximum of 5,000 business kilometres (Legislative
Instrument F2015L01047)

— award transport payments for deductible transport expenses

— laundry (not dry cleaning) allowance for deductible clothing up to the thresheld
amount (currently $150: §16-210)

_ award overtime meal allowances up to the reasonable allowances am.wm
(published in an annual ATO ruling: 916-210), and

_ domestic or overseas travel allowance (excluding overseas accitimodation
allowance) involving an overnight absence from the payee’s o1 divary place of
residence up to reasonable allowances amount (published iu-the annual ATO
ruling: §16-210)

where the payee is expected to incur expenses that may be dole to be claimed as tax
deduction at least equal to the amount of the allowance, and the allowance is shown
separately in the accounting records of the payer

® payments made to an individual partner as a director of a company because of ifs
connection with the partnership where the partner agrees to remit the director’s fees
to the partnership

® payments made by an entity that is not a religious institution to a religious
practitioner (Legislative Instrument F20 16L00107):

_ for work or services except for the performance of chaplaincy and/or
counselling services, and

— for chaplaincy and/or counselling services, where the payment does not exceed
$100 (if paid weekly), $200 (if paid fortnightly), or $433 (if paid monthly)

® payments made by a religious institution
services performed for a period of not
(Legislative Instrument F20161.00107)

to a religious practitioner for locum
greater than two days in a quafiel

® a payment for reimbursement of actual expenses incurred by a payee for work

performed under a labour hire arrangement where the expenses may be deductible
and can be substantiated (Legislative Instrument F2016L01580)

126-150
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. remuneration 10 a company director, committee member or office holder where the
-hrﬁclfpient is required to remit those payments to another entity (Legislative
* psrument F20161.00222), and

s allowance payments to Green Army Programme participants made by Green Army
service providers.
[FTR 9976-550 — 9976-570]

g0 PAYG: retirement payments

An entity that makes a payment to an individual must withhold an amount if the
ent 18:

) superannuation income stream or annuity (TAA Sch 1 s 12-80) (f14-120)
? B

"¢ a superannuation lump sum or employment termination payment (TAA Sch 1 s
12.85) (§14-120, §14-600), or

"¢ anunused leave payment (TAA Sch 1 s 12-90) (]14-720, §14-730).

In Benmeft v Hz‘ggins, an amount was held to be required to be withheld from an

d of compensation for unfair dismissal made to a former employee as the award
mstituted anETP.

. Jfiack, the AAT did not have jurisdiction to review the imposition of PAYG
gnoholding on an ETP because the taxpayer could not validly object against the
in,OSition of PAYG.

Withholding variations

Reduced rates of withholding apply for payments made from a taxed element of a

! uation income stream benefit to a payee who is 59 years of age and will turn 60

i the financial year in which the payment is made (Legislative Instrument

F2018L00775). This is to ensure that superannuation beneficiaries are not subject to
sxcessive withholding in the financial year in which they turn 60.

The Commissioner has also varied the amount to be withheld from payments made
by trustees of bankrupt estates and external administrators covered by TAA Sch 15 12-35
and 1290 to an amount equal to 34.5% of the total payment (Legislative Instrument
F2015L01528). The payments subject to the variation include amounts paid as:

® 2 back payment of wages, including unpaid amounts of leave already taken, that
were accrued prior to the date on which the administrator was appointed

® unused annual leave

® payment in lieu of notice
® redundancy pay

® Jong service leave.

s 'll'he withholding obligations arise as a consequence of the Applied Designs case
-150).

Variations to nil

_The Commissioner has varied the withholding rate to nil for payments made to
Iecipients with a terminal medical condition of lump sum superannuation member
%iefits in circumstances where the payment will not be subject to income tax
(Legislative Instrument F2008L01854).

126-180

s e e e
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Investment bodies are not required to give an annual report but continue tg give "l' cation being made. The entity can _object i1_1 {:hc usual way against a refuged
reports and annual investment income reports under TAA Sch 1 Div 393, Ay, ' 1¥cati0n or the Commissioner’s decision to limit the exemption. The following
ABN must be reported if this has been quoted in place of a TFN. Managed iny, ltiCll'lS currently apply:

trusts, custodians and other investment bodies must also include in their ity fr rting contribution
; ; ; : ' ; ' 1 ooislative Instrument F2019L00121 exempts an entity from reporting
mvestment mcome report information about amounts withheld under Subdiy 12-H ° g:;ﬁ) ants paid to a superannuation fund from 1 July 2018

payments to foreign residents.
Single touch payroll (STP) reporting

Employers utilising STP reporting (26-630) are not required to provide an
report. This exclusion covers reportable employer superannuation contributiong
reportable fringe benefit amounts voluntarily notified to the Commissioner using
reporting by 14 July after the end of the financial year. i

o lLegislative Instrument F2019L00457 exempts entitics that administer a Po_ﬁab_]e
" Long Service Leave scheme or a Portable Redundancy scheme from reporting in
respect of payments made to members of the scheme from 1 July 2018

:. Legislative Instrument F2019L00437 exempts employers who do not have an
Australian Business Number (ABN) but instead have a Withholding Payer Number

. i e : d
However, an employer must give a declaration to the Commissioner that he/ (WPN), limited to the 2018/19 and 2019/20 financial years, an

has given all the information that he/she/it would otherwise be required to give up
16-153 (annual reports), 16-155 (annual payment summaries) and 16-165 (pa
sumimaries for superannuation lump sums and employment termination payments)
payments made in the financial year by 14 July to be exempt from the annual Tepor
obligations (TAA s 389-20(2)). As this declaration is to be given in the approved
the Commissioner could, for example, specify that the last STP report for the fin,
year could be one of the approved forms.

Legislative Instrument F20191.00440 exempts insolvency practi?ioners for the
2018/19 financial year in respect of the entities they admlm_st_er; it glso exempts
employers subject to the appointment of an insolvency practitioner, in relation to
payments they make after the commencement of the appointment.

‘Withholding payments covered
The ‘wittiholding payments (including nil amounts) covered by STP are (s 389-5):

R A payment that constitutes an employee’s ordinary time earnings or salary or wages
A payer that commences a relationship with another person under which that persgy §  (within the meaning of the SGAA) — this excludes contractors, and

is entitled to receive a payment for work or services, a retirement payment, an annuity gp ’Q

pension, or a benefit or compensation payment must give notice to the Conmlissimé;

about the payment recipient (ITAA36 s 202CF). This notice must be given within 14 \E

days of entering into the relationship, unless a TFN declaration is in force at the end if -

that period (§26-350). ]

No deduction if Commissioner not notified

Information about payment recipient t

@ The following payments: _
— under the Seasonal Labour Mobility Program (§26-275)

_ for work and services (26-150), with the exception of payments under
voluntary agreements, labour hire arrangements, and those prescribed by
regulations

a=)

Similar to the denied deduction where a payer fails to withhold 6-450), a
deduction is denied for payments made from 1 July 2019 where the payer «id not notify
the Commissioner when required under s 16-150 (s 26-105). This will apply fto a
payment: of salary, wages, commissions, bonuses or allowances ‘tc. an employee; of
directors’ fees; to a religious practitioner; under a labour hire arrangement; or for 4
supply of services where the payee has not quoted its ABN (ex¢ludmg supplies of goods
and supplies of real property). A deduction will also be den’ed in relation to a non-cash
benefit provided in lieu of a cash payment where an amount must be paid and reported to
the Commissioner but no notification is made.

— for termination of employment (§26-180)
— for unused leave (26-180)
— for parental leave pay (126-190), and

" for dad and partner pay (26-190).

» Reportable employer superannuation contribution .(R_ESC) and reportable fringe
“benefit (RFB) amounts are not required to be reported using STP reporting, However, an
entity may nonetheless choose to report these amounts to the Commissioner using STP
“reporting by 14 July (s 389-15(3)).
ii,‘ming and method of reporting

Although STP reporting applies to all employers from 1 July 2019, small employers
(ie, those with less than 20 employees) can start reporting any time from 1 July to 30

September 2019 and the ATO will grant deferrals to any small employer who requests
additional time to start.

~ Payments that constitute an employee’s ordinary time earnings or salary or wages
- must be notified to the Commissioner on or before the day on which the amount is paid.
All other amounts must be notified to the Commissioner on or before the day by which
the PAYG withholding amount is required to be withheld from the payment (regardless
Of whether the withholding has been made by that time).

~ Under STP reporting, employers must report information to the Qommifssioner in the
‘approved form (s 389-5(2)). The approved form can only cover the withholding payments
‘Covered by STP reporting. Failure to use the approved form would render the employer
liable to a failure to lodge penalty under TAA Div 286.

—

[FTR 976-880]
726-630 Single touch payroll reporting

Single touch payroll (STP) is a reporting framework for employers to provide
payroll information to the Commissioner in line with their payroll cycle, which is usually
at a time earlier than that which applies under other reporting provisions. It applied
1 July 2018 to “‘substantial employers’” (ie, an entity with 20 or more employees) b
applies to all employers from 1 July 2019. Entities that report to the Commissioner using
STP do not have to comply with some other reporting obligations. The main S'ITI‘*
Teporting provisions are contained in TAA Sch 1 Div 389.

Exemptions

The Commissioner can exempt entities of a particular class or individual entities
from STP reporting by written notice, as a result of an application by the entity or on thé
Commissioner’s own volition (TAA Sch 1 s 389-10). Where the entity has applied ft
exemption, the Commissioner must notify the entity if the application is refused and
is a deemed refusal if the Commissioner does not notify the entity within 60 days of the

§26-630 926-630
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Criminal sanctions for tax fraud or evasion part [VA may also apply to treaty shopping schemes (TD 2010/20). Treaty shopping

s to the structuring of an arrangement in a manner that attracts the operation of a tax

The Crimes (Taxation Offences) Act 1980 (Taxation Offences Act) creates a yg ty between Australia and another country to obtain a particular benefit or advantage.

of criminal offences relating to the fraudulent evasion of various federal taxes
specifically income tax, GST-related taxes, FBT, petroleum resource rent tax and (k.
superannuation guarantee charge. The Act is directed against stripping arrangementc
which are designed to render a company or trust incapable of paying tax. i

: Guidelines for ATO staff in dealing with the application of Pt IVA are contained in
o¢ LA 2005/24. In addition, PS LA 2008/6 provides guidelines for dealing with
payers who have committed fraud or evasion. See also §30-170.

_ The ATO has published a practical guide outlining the basic principles gf ho_w and
when Pt IVA applies to tax schemes. The guide, Part IVA: the ggneml anti-avoidance
i'M for income tax — basic principles about how and when it appl_zes (2005), 1s avlallable
& fhe ATO website. A fact sheet entitled Recognising, rejecting and reporting tax
. dance schemes (2013) is also available on the ATO website.

géd of applying Pt IVA
‘ Where Pt IVA applies, the Commissioner may cancel the relevant tax benefit
@0_130) and, in addition, impose penalty tax (29-180).

In relation to income tax, the Act makes it an offence to enter into an arrangement
with a purpose of securing that a company or trust will be, or will be likely to be,
to pay income tax that is then payable (Taxation Offences Act s 5), or that will or g
reasonably be expected to become payable in the future. Tt is also an offence to aid, ah
counsel or procure another person to enter such an arrangement (Taxation Offenceg Adts
6; 7). The maximum penalty is 10 years” gaol, a fine of $210,000 (1,000 penalty units:
129-000) or both. The person convicted may also be ordered to pay séme or all of the tax
involved (Taxation Offences Act s 9; 12). The Act operates in a similar way in re’laﬁgﬁ
the other taxes within its scope. 4

Note that the directors of a company may be personally liable to pay compensatigy,
for tax liabilities arising from participation in tax avoidance schemes or tax evasion, In

BCI Finances Pty Ltd (in lig) v Binetier (No 4), the Federal Court found that directors of R : : 1 1y to
companies involved in tax evasion schemes had sufficient knowledge of and involvemey Sectiofi 177D determines when Pt IVA applies to a scheme. Separate rules apply

1 speci ; i i 3 -195). The
in the schemes to support a finding that they had breached their statutory and commgy some oter specific schemes ?1 Ff?ﬁﬁts (egf flrfnk:-lg credit schemes: §30-195)
law duties as directors of the companies. The liquidators of the companies succeeded i gond noes for the application of s are as follows:
claims against directors, based on rights to equitable compensation. E < there is a scheme (30-140)

[FTR81-150, 1942-005] o there is a tax benefit (430-160)

930-120 Scope of PtIVA O ® it must be possible to conclude that a participant in the scheme did so for the

J i jecti i ne or mote taxpayers to obtain a tax
ITAA36 Pt IVA (s 177A to 177F) applies to schemes entered into with the sols oo (determinec i;,bgt;°§;l‘§;§{l§g§’;‘;‘gg?ﬁg)_ P
dominant purpose of obtaining a tax benefit. The operation of Pt IVA is not limited oy 3 - - nces flow
any other provision of ITAA36, ITAA97 or by any provision of the Internatinraf Tay ~ Part [IVA qppl%cs if the conditions of s 177D are met. However, conseque A
Agreements Act 1953. fiom the application of Pt IVA only if and when the Commissioner makes a
(determination under s 177F to cancel tax benefits (J30-180).

[FTR §81-190]

13431 30 Does Pt IVA apply?

When Pt IVA was enacted, the then Treasurer said that: [FTR q81-195]
® “‘arrangements of a normal business or family kind, inclrding those of a fax "
planning nature”’, would be beyond its scope §30-140 Is there a scheme?

To work out if Pt IVA applies, it is necessary to identify a ‘‘scheme’ as defined in
ITAA36 s 177A. A ‘‘scheme’ means any agreement, arrangement, understanding,
promise or undertaking — whether express or implied and whether legally enforceable or

® PtIVAis designed to operate against “‘blatant, artificial, or contrived arrangements,
but not cast unnecessary inhibitions on normal commercial transactions by which
taxpayers legitimately take advantage of opportunities available for the arrangement

: ST not — and any scheme, plan, proposal, course of action or course of conduct (ITAA_36 5

of their affairs™. 177A). Anything done either alone or in association with another or others may constitute
Despite these statements, the language used in the provisions is extremely wide. ascheme.

However, since the practical application of Pt IVA depends on the Commissioner making Schemes involving franking credit trading and dividend streaming, or franking

a determination in accordance with the powers conferred under s 177F, it is reasonable {o eredits and consolidation, are separately defined in s 177EA (§30-195) and 177EB,

expect that the ATO will only exercise these powers where it considers that a scheme IS

g : L : . respectively. The Pt TVA consequences of those kinds of schemes are set out in those
blatant, artificial or contrived, although it is somewhat uncertain which schemes would be

sections.
treated as falling within that description. Tt is also worth noting that in recent years the . e 5 .
original functio% of Pt IVA as a gpenera] anti-avoidance regirrlr%e has been siggiﬁcanﬂy The tole of artificial entities and their controllers ‘?‘ayl ¢ Calil forbp&mcbular
expanded by the enactment of provisions designed to combat more specific arrangements, consideration. Where a company is (isogcenﬁed, tl}le ctc_Jmpalzy gzg o\;nitspgi)r:ctgrs EEOE;
such as those involving withholding tax (Y30-160) and franking credit trading (§30-195). party, its purpose being determined by the collective purp

sometimes the sharcholders). However, the directors individually may also be parties, if
00t otherwise than as a result 6f their involvement as directors._ The role played by
directors in discussions of the arrangement should be carefully considered.

Part IVA specifically does nor affect tax benefits under the income equalisation
deposit or farm management deposit schemes.

Part TVA is intended to apply to trusts and trustees even though in certail A similar question may arise in relation to advisers, particularly when the client of
circumstances they may not technically be “‘taxpayers’’ (Grollo Nominees). Tt may also ﬂﬁe adviser is relatively unsophisticated and relies heavily on the skill and comprehension
apply to some schemes involving the group consolidation provisions (18-950). ofthe adviser. In such circumstances, the adviser may well be a party to the scheme.

930-120 “ 930-140
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ere it applies, the PSI regime has the following main effects:

® PSIis included in the .
: assessable income of LyLm m,
skills - come of the individ ; )
an]otli generated the Income, notwithstanding that Vllt ual whose persona] effy
er interposed entity (§30-610) may have been aljppye it

® there [ioH ;
interpggzdreesli ;Et!o:s 01:111 the deductions that may be claimed by the indiyj
employees, sg e);(jpegs; at_ ]th¢y broadly correspond to the deductionsmdlv_ldua]_,
Sieennas aild e ] rc': atig to the individual’s private residence avallfab_le 'I
yments made to spouses or other associates (130-620 ’{;ét Zgloh‘a q
3 e J
g obligations (ﬂzﬁ_zgm y

& i i
mterposed entities may have additional PAYG withholdin

The PSI regime does not apply if;

]

® the income is not PS]

o thei o
€ income is derived as an employee or office holder, or

® the income i i
me 1s derived as part of a personal services business

Although the PSI regime is i
and a contractor who h;‘zglme 1s mtended to level the

alter the legal relationship

(30-660).

- playing field betw
1;81,\; does not deem contractors to be empl Oy‘;e;s] andemplojree,
ctween the parties (ITAA97 s 84-10). and doeg gy

Relationship to general anti-avoidance rules

The PSI regime does not overrule the

of ITAA36 Pt IVA (130-690). operation of the general anti-avoidance Tules

- [FITR Y133-00p:
730-610 Assessment of personal services income |

indivi[gﬁgi?sep‘gggg i? mainly a reward for an individual’s

: at services income (PS1

entity (eg a com (PSI), regardless of whether it is i )

g pany, trust, partnership or other individual) Whethetrlistlﬂscgm J‘L'fanomr
s (el LlOlng work

or producing a result or wh it i
ndividunls Son pesu PSLW cther it is payable under a contract (TTAAST s 84-5) Only

Examples of PSI includ
S 0 ¢ salary or wa i
wholly or principally for the labour or sgﬁicl:: ?;?eapgggs T e

consult
ants (eg computer gonsultants) from the exercise of pers
. 2 b

personal efforts or slalls iy fhe

le ; T . :
ave payments or gardening leave and retainer paYT:g;tgould include annual or personal

Person CTVICES 1
5 Ofassetsalﬂiurw;:eb mcome does not include income that
_ » the sale of goods, or a business structure

The characterisation of income a

is mainly generated by the

circumst - > as PSI is a questi - :
stances of each case, mcluding the substancg:e (t;o?hé’faggi nt;iepfndlgg onhth]:
ement under whic

services are provided. ““Mainly”’

ondinecs A€ | . ¥ means more than half of the n

s gthe :ﬁﬁitigl ttr]j:ll;:oing.b'fhls requires the exercise of praiti]ce;]emﬁt -

of all oher e SuChu :S th{/e thgfeffortsfor skills of the individual epgc:lee%r;li}?:: 3;1152
_ s, : efforts of oth / 3

equipment or machinery, or intellectual or other piép\gt‘(t);k(e"l{_i’i 28(1)](;11/1:711)6 e of Pt

A company ;
» partnership or trust wh : ;
the PSI of P st whose ordinary inco o . .
one or more individuals is referred to as Etypers;::z[(;reig(t’ue;ory tm lj? ??gﬁTCludes
: “es enti \

Subject to the following i i
o S g exceptions, an individual’s PS is '
“attributi(l)?l ,T;he assessable income of the individual (ITA‘»ﬂ\*I9£/hat 8615 T Qf? et
(see further TR 2003/6). The exceptions are: RIS This 15 e

—— T

f30-610
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N
1

A AV

,l
b

OIDANCE @ Personal Services Income Regime 1,611

o the pait of the PSE’s income that is income from conducting a personal services
pusiness (ﬂ30—660)

0 ounts that are paid to the indi
of the 14th day after the PAYG

income of the entity

empt income of the PSE

vidual as employee salary or wages before the end
payment period during which the amount became

8 eX
l ductions of the PSE that are permitted to be offset against PSL.
ersonal services entity that is an Australian resident earns income that is the
vidual who is a resident of a foreign country, the income is not assessable to
ander TTAA97 s 6-10(5) (ID 2010/214). However, the Australian persenal
sessable on the foreign-sourced PSI.
esident company may be attributed to an Australian resident
urt). The Australia—New Zealand
e New Zealand company in New

- e de
If a pers
5[ of an 1ndi
¢ individual U
Qrvices entity 1s as
The income of a non-r
ayer under the PSI rules (Russell, Full Federal Co
pTA did not prevent the income being taxed both to th
Zealand and to the taxpayer as PSL in Australia.

pffsetting the oersonal services entity’s deductions against PSI
The amount of PSI included in the individual’s assessable income may be reduced
{ nct velow nil) by the amount of certain deductions to which the PSE is entitled
(T4 AS s 86-20). The reduction consists of two elements:

that are deductions relating to the PSI (this

(1) deductions to which the PSE is entitled
930-630) and deductions for wages paid to

excludes entity maintenance deductions (
the individual)

the part (if any) of the PSE’s e
entity’s assessable income from so
more than one individual, any reduction for this element 1s ap

individuals on a pro rata basis.

P Example

00,000 of income that is the PSI of Louisa ($80,000) and Bruce ($120,000), as well as
s not PSL Interco is entitled to deductions of $11,000 that relate
*s PSI. Interco is entitled to entity maintenance

ntity maintenance deductions that exceeds the

urces other than PSI. If the PS1 is identified with
portioned to the

2)

Interco has $2
$10,000 of assessable income that 1
directly to Louisa’s PSI and $15,000 that relate to Bruce

deductions of $16,000.

$10,000 of the entity maintenance deductions must bhe allocated to Interco’s other assessable income,
leaving only $6,000 to be offset against the PSI which is assessable to Louisa and Bruce.

The entity maintenance offset apportionable to Bruce’s PSl is:

$120,000

—_—

$200,000

$6.000 = 53,600

The net PSI which is to be included in Bruce’s assessable income is therefore:

Bruce’s gross PSI $120,000
LessInterco’s deductions relating to Bruce’s PSI 15,000
Lesspro rata entity maintenance deductions 3,600

$101,400

Amount to be included in Bruce’s assessable income

Similar calculations would be made for Louisa.

An individual is entitled to deduct a net PSI loss from other income. An individual

can deduct an amount equal to the excess of the individual’s ‘‘personal services

deduction amount”® over the individual’s {‘unreduced personal services income’’. This

30-610
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If the employer paid less than market price for the property (such as
manufactlllrer provides a ““free’” item with a large order), the taxable value is the
market price less the amount, if any, paid by the employee.

Where 3
llOﬁ(_mas

_ In the case of a remote area housing scheme, where the employer sells a hoy
discount to an employee or pays an option fee to the employee for the right to use b
the house, the value of the benefit is spread over the period it is enjoyed rat}iemhase
being taxed ‘‘up-front”” as a lump sum. In most cases, the value of the benéﬁt is .Srpread‘l

over a seven-year period, but in limited 15- isati i : .
65CA). earp ed cases a 15-year amortisation period may apply (s

Where an employer made contributions to a redundancy fund (Caelli Constrycg
and to a superannuation fund (Walsiern), the taxable value of the benefit was the amorrs)
of the employer’s contributions. The value of the'property benefit (shares) provided ﬁum
company to two key employees was the amount of the premium allocated to 4
employee (Experienced Tours). N

[FTR 9815-325, 815-450, 9815-460, T821-280)

Residual Benefits

7135-570 Residual fringe benefits

_ Any fringe benefit not covered by any other valuation rules is treated as a residyl
fringe benefit. -

The only criteria are that there must be something that can be identified as a benest
and the necessary employment relationship must exist to make the benefit a fringe be 1e3.;':'
(f35-060). The benefit may be provided by the employer, an associate of the emp!t)'ré; ;,1:
by a third party under an arrangement with the employer. The benefit may be D."b‘;‘i‘det,l..t{)
an employee, an associate of an employee, or to some other person at the veauest of an
employee or an associate of an employee.

Examples of residual benefits are free or discounted services, such as travel or the
performance of work, the use of property, the provision of insmernce coverage (eg CR
2004/113 and CR 2005/103), the provision of vehicles thaiaie not cars (eg vehicles
designed to carry more than one tonne or nine or more passengeis, hire cars, and e-bikes:
CR 2015/80) and use of a travel smartcard provided by the employer (CR 2016/58).
Specifically, the provision of reticulated gas or electricity is a residual benefit (s 156), a8
is the provision of a hired taxi, rental car or motor cycle (§35-150). Where the provisfinn
of a taxi by an employer gives rise to a taxable benefit, the value of the benefit is the
amount paid to the taxi operator and does not include any additional service charges (g
Cabcharge) referable to the taxi fare (National Australia Bank). A free loan establishment
service provided by a bank to an employee, being a service for which the bank charges
customers, gives rise to a residual benefit (Westpac Banking Corporation), as does the
provision of investment services, chauffeur services (ID 2003/498) and the use of the
employer’s electronic road toll tag. In Kumagai Gumi Co, the payment by a foreign
company of the Australian income tax liabilities of Japanese executives transferred 0
Australia gave rise to a residual fringe benefit,

In cases where property is provided at the same time as a residual benefit (eg spare
parts are provided when a television set is repaired), the two benefits are treated as 0n¢
residual benefit if the provider is in the business of supplying such goods and services (8
153). If the goods are supplied by one provider and the services by another, the two types
of benefit are valued separately. ,

135-570

BT © Residual Benefits
| i

1,795

A residual benefit generally arises at the time when the benefit is provided. If the
_qefit 1S provided over a period, such as where an employee has the use of property for a
berio d of time, the benefit arises during that period (s 149(1)). If the period straddles

' ore than one FBT year, the benefit is taxable on a proportional basis in each year (s

36(1)

In some cases, the benefit arises when the time for payment for the benefit is due (s
4(2)). This is where: :
o the benefit is a continuing one which would normally be billed on a regular basis,
and
¢ the same services are provided to members of the public in the ordinary course of
the employer’s business.

For example, where electricity or gas is supplied at a discounted rate with quarterly
pilling periods, a benefit will arise at each quarterly payment due date rather than over the

eriod of the quarter. This can affect the year into which the benefit will fall — where the
neriod of supply spans the end of one tax year and the beginning of the next, the benefit
falls into the year which the payment due date occurs, rather than being spread over the
wyo. This does ngiapply where the benefit arises from a lease or licence of property. In
{hat case the beriatit is provided over the whole of the relevant period (s 149(2)).

[FTR 9816-550]

135-530, < Exempt residual benefits

A number of residual benefits are specifically exempted from tax (s 47). These can
L~ gummarised as:

e free or discounted transport (not air transport) provided to current employees in the
course of the employer’s business of providing such transport to the public (s 47(1))

® certain recreational or child care facilities for the benefit of employees (such
facilities being located on the ‘“business premises of the employer™) (s 47(2)) and
certain contributions to secure priority of access to child care facilities (eg ID
2012/58) (s 47(8)). *‘Recreational facility®” includes general attendance or reserved
seating at a sporting event organised by the employer on its business premises. The
exemption may apply to the provision of gym facilities (CR 2015/9) but not fitness
classes (1D 2015/25)

® the use by an employee of an employer’s equipment that is ordinarily located on the
business premises (other than a motor vehicle) (s 47(3))

® “work-related”” use, and other minot, infrequent and irregular private use, of
vehicles not being ‘“cars”” (the same as the exemption applying to work-related and
other minor private use of commercial vehicles: 935-160, particularly PCG 2018/3)
(s 47(6), eg use of a bus is exempt (ID 2001/313; CR 2017/35) but not a tram (ID

2010/163))

® private use of an unregistered motor vehicle (one which cannot be legally driven on
a public road) which is used principally for business purposes (s 47(6A))

® (ransport provided under certain ‘‘fly-in fly-out’” travel arrangements for
employees in designated remote areas or working on oil rigs and other off-shore
installations (TD 95/49) (s 47(7))

® living-away-from-home accommodation provided to employees who are required
for work purposes to live away from their usual place of residence and who satisfy
the requirements in §35-470 (Draft TR 2017/D6) (s 47(5)). For the meaning of
“nsual place of residence’”, see CR 2003/19 and Ch 11 of the ATO’s ““Fringe
benefits tax — a guide for employers™.

935-580
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936-100 Payroll tax on payments to contractors

Generally, payroll tax is a tax on ‘‘wages’® pai

s _ _ ges’’ paid or payable to an em

employer. While a contractor is not ordinarily considered to be an “employgzjfl:(’)’yee by %

contractors may be deemed to be employees where a “‘relevant” contract exists, g:{f:w
cen

the person supplying the services (the contractor) and the end-user (the employer)

Broadly, the contractor provisi i
. vadly, provisions deem payments to
wages”’ for payroll tax purposes, - Cortain. confractorgl be

Th L _ won 57
e basic situations that will give rise to a “‘relevant’® contract are:

(1) where a person, in the course of carrying on a business, s

L _ ‘ upplies to
services for or in relation to the performance of work = roterhe

2) \f\glerc a person, in the course of carrying on a business, is supplied with the sery;
of another person for or in relation to the performance of work, and e

(3) where a person, in the course of carrying on a business, provides goods to
who perform work and resupply the goods. This is intended to deal “Ir) e&;mm
prac’uce”of a person in business providing goods to ‘‘outworkers’ & o
workers™” who perform specified work and return the goods. o

Under the contractor isions ‘ i
provisions, the term “‘contract” includes
' act . : an agree
aArirt[]mgerEet%t or_un_de_:rtakmg, whether formal or informal and whether express 01’% ]_mni?n;,
. l1cziug“‘ e provisions relate to the supply of services, the term ‘‘services’” is deﬁrﬁ:dB l
include f1esults (whether goods or services) of work performed’”. However, onl t}zu
zililougt 0 the tpgiymentdtl}én rtﬂates to labour is liable to tax and not the cost of matgﬁal:
equipment incurred by the contractor. Some states h i ideli
: ‘ 5 . ; I, ave issued guidelines

deductions available for materials and equipment for particular types of ?:ontractorson e

Although the situations covered
: ¢ _ are very broad, at least one party to the .
must enter into the agreement while in the course of carrying on a buls?ine)s/s e

The legislation also provides for speci 151
: _ pecific exclusions from the contractor proiai
:qup]lalertllllented by rulings from the various state revenue offices. Where any }c\ cl]ubsl?on;si
app y,l ] ¢ contract payments by the person engaging the contractor will be éxcﬁpt from
payroll tax. Contracts may be exempted if any of the following apply.

® The labour component of the contract is anci ; i
it p ontract is ancillary to the sunply of materials or
% . : ) .
The services provided are not normally required by the"business receiving the

services and the pers i . .
pubHe. person supplying those services provides them to the general

The services provided are not required by the business for more than 180 days per

financial year regardl : 1
cervice. Y gardless of how many different contractors provide the same

Any one contractor is not engaged for more than 90 days in total per financial yeat

or provides one person or the same people for n W
ot theennttaet. peop o more than 90 days in total to carry

Services provided under contract are ordinarily rendered to the general public.

lhe SerViC(:‘S llndel‘ the COIltI'aC (5] [] \rl (w1 ly IW pi ed b
ar TO ld i
d QO Or more pEI‘SOHS Sup Y

The se;lvices are those of an owner/driver, an insurance agent or a direct selling
agent. Note that the exemptions that apply in relation to insurance agents and direct

selling agents are not available in N i '
e B ew South Wales, Tasmania, the Northem

136-100

&
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e

Where the contractor provisions do not apply the liability for payroll tax will

gerally depend on whether an employer/employee relationship exists. Accordingly,

£ oll tax does not fall on payments made to independent contractors provided the
{atention of the contract is not to reduce or avoid the liability to payroll tax.

In all states, provisions apply to make employment agents liable for payroll tax on
ments made to persons engaged to provide services to the agents’ clients (see (12) at

pa
136-140).
5-110 Payroll tax grouping provisions

The legislation in all states provides for the ““grouping’” of related or associated
pusinesses so that, where two or more businesses are grouped, their wages are aggregated
in order to determine whether a liability exists. However, each employer in the group
femains primarily responsible for the payment of payroll tax on its own wages. The
rncipal circumstances in which businesses will be grouped by the various state tax
authorities are as follows:

o where companies are “‘related”” under Corporations Act 2001 (ie in a holding/
subsidiary relationship)

o where embioyees of one business perform duties solely or mainly for the benefit of
anothet business

e wiitre there is an agreement between two businesses relating to the performance of
duiies by employees of one, for the benefit of the other

.« where the same person (or persons) has a controlling interest in two or more
businesses. Different rules apply to companies, truss, partnerships or businesses
owned by one person, and

o where an employer has controlling interest in another employer (being a
corporation) under tracing provisions.

Determining whether a group exists largely hinges on the opinion of the
Commissioner in each state, having regard to the circumstances of each particular case.
Generally, the legislation provides that, other than in respect of companies related under
the corporations law, the Commissioner has a discretion to exclude an employer from the
operation of the grouping provisions. The discretion may be exercised where it can be
demonstrated that the grouped businesses are substantially independent and unconnected,
and that the relationship is not designed to reduce or avoid payroll tax. Each state has
separate guidelines as to the circumstances in which a person may seek to gain exclusion
from the respective grouping provisions.

Generally, where employers are grouped, one group member claims the exemption
threshold and the remaining members must pay a flat rate of tax (936-040).

36-120 Payroll tax jurisdiction issues

The legislation in each state presctibes the circumstances in which wages are liable
o payroll tax to ensure that tax in respect of services rendered by a particular employee is
payable in only one state for any given month.

Under the nexus provisions common to all states, wages are taxable in a state if they
relate to services performed wholly in that jurisdiction. For wages relating to services
pﬂljformed in two or more Australian jurisdictions, or partly in one or more Australian
jurisdictions and partly outside all Australian jurisdictions, they are taxable in a particular
state if:

® (he employee is based in that state

® where the employee is not based in an Australian jurisdiction, the employer is based
In that state
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