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[21.04] Definitions

‘Recognised exchange companies’ refers to companies recognised as exchange companigg
under s 19(2) - currently the Stock Exchange of Hong Kong Limited (‘SEHK"), a whguy
owned subsidiary of the Hong Kong Exchanges and Clearing Limiled ("HKEX"), whig}
operates the Stock Exchange of Hong Kong;

‘Stock market’ means a place where persons regularly meet together to ncgotiate sales ang
purchases of securities (including prices), or a place at which facilities are provided fo
bringing together sellers and purchasers of securities, but does not include the office of 4
exchange participant of a recognised exchange company which may operate a stock marke
or a recognised clearing house;

‘Public’ refers to the public of Hong Kong, including any class of that public;

‘Exchange participants’ means persons who, in accordance with the rules of a recognised

exchange company, may trade through that exchange company or on a recognised stock

market or a recognised futures market operated by that exchange company, and whose nameg
are entered in a list, roll or register kept by that recognised exchange company as persong
who may trade through that exchange company or on a recognised stock market org
recognised futures market operated by that exchange company;

‘Financial resources rules’ mean rules made under s 145 - see the Securities and Futures
(Financial Resources) Rules (Cap 571N).

The terms “futures market’, “futures contract’, ‘rules’ and ‘securities’ are defined at length
under Sch | Pt 1 s 1 below. ‘OTC derivative product’ is defined in Sch 1 Pt 1 s 1B below,

22, Immunity, etc.

(1) Without limiting the generality of section 380(1), no civil
liability, whether arising in contract, tort, defamation. equity
or otherwise, shall be incurred by-

(a) a recognized exchange company; or

(b) any person acting on behalf of a recogeized exchange
company, including-
(1) any member of the boara of directors of the

company; or
(ii) any member of any commitlee established by the
company,
in respect of anything done or omitted to be done in good faith in
the discharge or purported discharge of the duties of the company
under section 21 or in the performance or purported performance
of its functions under its rules.

(2) Where, in the discharge or purported discharge of its duties
under section 63, a recognized exchange controller gives an
instruction or direction or makes a request to a recognized
exchange company of which it is a controller, the company’s
duties under section 21 or under its rules are not applicable {0
the company in respect of anything done or omitted to be done
in good faith by the company in compliance with the
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instruction, direction or request.

(22.01] Enactment History

This section came Into effect 1 April 2003. This section is based on s 17 of the repealed
Securities and Futures (Clearing Houses) Ordinance (Cap 420) and s 56 of the repealed

Securities and Future Commission Ordinance (Cap 24).

[22.02] General Note

A recognised exchange company or any person acting on bcha]_f"of a recggm’s‘ed exchan_ge
company in the discharge of |ts_dut1_es or in t_ht: _pe[jfc_)rmance of its fu_nct{c_ms in good faith
are immunised under this section from civil liability, whether arising in contract, tort,
defamation, equity. The immunity is expressly limited to civil liabilities. The same immunity
is also given to a recognised clearing house and a recognised exchange controller under s
39 of this Ordinance.

[22.03] Defiaifions
For ‘recognized exchange company’, see [21.04] above.

‘Direciors” include shadow directors and any person occupying the position of a director
by - hatever name called;

Function’ 1s defined in Sch 1 as including power and duly (see s 6 above for duties of the
SFC);

‘Performance’, in relation to a function, includes the discharge of duties or exercise of power;

‘Recognised exchange controllers’ refers to companies recognised as exchange controllers
under s 59(2) - currently HKEx;

The term ‘rules’ is defined at length under Sch 1 Pt 1 s 1 below.

For ‘controller’, see s 18(1) above.

23, Rules by recognized exchange company
(1) Without limiting any of its other powers to make rules, a
recognized exchange company may make rules for such matters
as are necessary or desirable-
(a) for the proper regulation and efficient operation of the
market which it operates;
(b) for the proper regulation of its exchange participants and
holders of trading rights;
(c) for the establishment and maintenance of compensation
arrangements for the investing public.
(2) Without limiting the generality of subsection (1), a recognized
exchange company which may operate a stock market may
make rules for-
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(3)

(a) applications for the listing of securities and the
requirements to be met before securities may be listed:
(b) the entering into of agreements between the recognized

exchange company and other persons in connection with
the listing of securities, and the enforcement of those
agreements by the company;

(c) the cancellation and withdrawal of the listing of, and the
suspension and resumption of dealings in, securities listed
on the recognized stock market operated by the
recognized exchange company;

(d) the imposition on any person of obligations to observe
specified standards of conduct or to perform, or refrain
from performing, specified acts reasonably imposed in
connection with the listing or continued listing of
securities;

(e) the admission of securities which are regulated in g
jurisdiction outside Hong Kong to trading on a recognized
stock market operated by the recognized exchange
company;

(f) the penalties or sanctions which may be imposed by the
recognized exchange company for a breach of rules made
under this section;

(g) procedures or conditions which may be imposed, or
circumstances which are required to exist, in relation to
matters which are provided for in the rules made unde
this section;

(h) dealing with possible conflicts of interest that migii arise
where a relevant corporation or a relevant recognized
exchange controller seeks to be or is a listea corporation;

(i) such other matters as are necessary or Jesirable for the
proper and efficient operation and management of the
recognized exchange company.

The Commission may, by notice in writing served on 4
recognized exchange company, request the company-

(a) to make rules specified in the request within the period
specified in that request; or
(b) to amend rules referred to in the request in the manner

and within the period specified in that request.

Before making a request under subsection (3), the Commission
shall consult the Financial Secretary and the recognized
exchange company to which the request relates.

Where the Commission is satisfied that a recognized exchange
company has not complied with a request referred to in
subsection (3) within the period specified in the request, the
Commission may make or amend the rules specified in the
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request instead of the company.

The following persons or anyone who seeks to become any such
person shall, if required to do so by the rules of a recognized
exchange company, make a statutory declaration concerning
such matters as may be specified in the rules—

() an exchange participant or holder of trading rights of the
company;

(b) a director of a corporation which uses the facilities of the
company;

(c) a director of a corporation which is seeking to have any

of its securities listed; and
(d) a director or adviser of a listed corporation.
In making rules under this section, a recognized exchange
company shall take into account that a solicitor or certified
public accountant acting in his professional capacity in private
practoee has duties imposed by law and under rules of
professional conduct.

{Amended 23 of 2004 s. 56)

A recognized exchange company shall, in circumstances
stipulated in arrangements agreed from time to time between
it and The Law Society of Hong Kong or the Hong Kong
Institute of Certified Public Accountants, refer breaches of rules
made under this section— (Amended 23 of 2004 s. 56)
(a) which are alleged to have been committed by a solicitor
or certified public accountant in private practice; and
(Amended 23 of 2004 s. 56)
(b) which may also constitute a breach of duty imposed by
law or under rules of professional conduct,
to The Law Society of Hong Kong or the Hong Kong Institute of
Certified Public Accountants (as the case may be), for determination
of whether to make a finding, impose a penalty or sanction or take
other disciplinary action.
(Amended 23 of 2004 s. 56)
For the purposes of subsections (7) and (8), a person shall be
regarded as acting in the capacity of a solicitor or certified
public accountant in private practice if in the course of private
practice he provides legal or professional accountancy services
to a client, but shall not be regarded as so acting where, in
respect of a matter governed by rules made under this section,
he is also connected with the matter in any other capacity.

(Amended 23 of 2004 s. 56)
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[23.01] Enactment History

The wording of this section is based on s 34 of the repealed Stock Exchanges Unificatigy
Ordinance (Cap 361).

Subsections (7) and (9) were amended by replacing the phrase “professional accountany
with “certified public accountant’ pursuant to s 56 and Sch 2 of the Professional Accountant
(Amendment) Ordinance 2004 (23 of 2004}, commencing 8 September 2004.

Subsection (8) was amended by replacing ‘Hong Kong Society of Accountants’ with ‘Hong
Kong Institute of Certified Public Accountants’ pursuant to s 56 and Sch 2 of the Professiony)
Accountants (Amendment) Ordinance 2004 (23 of 2004), commencing 8 September 2004,

[23.02] General Note

This section empowers a recognised exchange company to make rules for the propey
regulation of the market which it operates, its exchange participants and holders of trading
rights. It also provides for the establishment and maintenance of compensation arrangemen
for the investing public, subject to approval in writing of the Securities and Futurg
Commission under s 24,

Under sub-s (3), the Commission may by notice in writing request a recognised exchange
company to make or amend rules specified in the Commission’s notice. The Commission
may also make or amend the rules if it is satisfied that the recognised exchange company
has not complied with the Commission’s request: subsection (3).

The rules made by the recognised exchange company are not subsidiary legislation; sees
24(8) below.

The power of the SEHK to make rules in its operation of the exchange was affirmed in The
Stock Exchange of Hong Kong Ltd v New World Development Co Ltd and Others (2004,
9 HKCFAR 234, [2006] 2 HKLRD 518, [2006] 2 HKC 533.

As to rules made under sub-s (2), sec the Rules Governing the Listing of Securities { Main

Board Listing Rules’) and the Rules Governing the Listing of Securities on ihe Growly

Enterprise Market of the Exchange (‘GEM Listing Rules’).
Subsection (2)(d) provides that the recognised exchange company may make rules in resped

of the observation of specified standards of conduct, or to pesforsi, or refrain from
performing, specified acts in connection with the listing or conticusa listing of securities,

[23.03] A self-regulating body
In Sanyuan Group Lid v The Stock Exchange of Hong Kong [2008] 4 HKC 367, in the

course of his submissions, the Exchange was characterised by Mr John Scott SC a8

‘essentially a self-regulating body’. The submission was based on the fact that the Exchangt
is tasked with maintaining an orderly, fair and informed market (under s 21(1) above) an
must act in the interest of the public with particular regard to the interest of the investing

public (under s 21(2) above). Under this section, the Exchange is authorised to promulgate:
the Listing Rules for the purposes of regulation and efficient operation of the market, bearing
in mind the public interest. On this basis, it was argued that the Exchange could be!
characterised as a self-regulating body. Whilst the Securities and Futures Ordinance governs
the securities markets and industries of Hong Kong, it only contains broad provisions thal
reflect the legislative policy. In respect of the day-to-day implementation of the Exchange’.
duties, the legislature must defer to the expertise of the Exchange itself. Clearly, the

FExchange was meant to have considerable discretion in the formulation and enforcerneil
of its rules.
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It was thus argued that the Courts should be slow to substitute its views for those of the
members of various committees of the Exchange, in particular, the Listing Committee of
(he Listing Division, the Listing Review Committee, and the Listing Appeals Committee.
The Court should only overturn such decisions if it is evident that such a committee had
failed to comply with some legal norm or came (o a decision thal was entirely unrcasonable,
put should not review the substantive merits of an administrative decision. The Courts should
be restricted to examining the legality of a decision or the process by which it was reached.
Reyes J fully accepted this analysis, but nevertheless felt in the material case that there had
been a failure on the part of the Exchange to act fairly and transparently in its application
of Listing Rule 13.24 in respect of Sanyuan. Reyes ] accordingly quashed the Listing
Appeals Committee’s decision in respect of Sanyuan for procedural unfairness and
inadequacy of reasons and remitted the matter to a differently constituted Listing Appeals

Committee.

[23.04] Disciplinary proceedings

Rules 2A.09 to 2A.16 of the Main Board Listing Rules specifically deal with disciplinary
proceedings. In New World Development Co Ltd and Others v The Stock Exchange of Hong
Kong Ltd [2005] 2 HKC 506, an order of mandamus was issued by the Court of Appeal to
compel the Disciplinary Committee to allow full legal representation, including the right
of the legal advis=rs to address the Disciplinary Committee and to examine the wilnesses
at the hearing.

[23.571 Statutory declaration

1+ the meaning of ‘statutory declaration’, see s 3 of the Interpretation and General Clauses
Ordinance (Cap 1). The provisions of this subsection are intended to address the difficulty
identified in R v Low Robert Eli [1996] 4 HKC 125, where the learned judge queried
whether the Stock Exchange was entitled to insist that a statutory declaration must be
executed when there was no statutory requirement to do so.

[23.06] Certified public accountant and Hong Kong Institute of Certified
Public Accountants

The Professional Accountants (Amendment) Ordinance (23 of 2004) was enacted to change
the title of the Hong Kong Society of Accountants to the Hong Kong Institute of Certified
Public Accountants, as well as a resultant change in the designation of its members from
‘professional accountants’ to “certified public accountants’.

A certified public accountant is defined in Sch 1 Pt 1 s 1 as having the same meaning as
und_cr s 2 of the Professional Accountants Ordinance (Cap 50) — ‘a person registered as a
certified public accountant by virtue of s 22 (of the Professional Accountants Ordinance)’.

[23.07] Definitions

Fsr recognized exchange company’, ‘exchange participants’, ‘stock market’, see [21.04]
above,

For ‘director’, see [22.03] above.

Ofiélfsél\ﬁllon’ MEans a company or other body corporate incorporated either in Hong Kong
B Iered, but does not mc‘lud_c a company or other body corporatle which is prescribed
. made under s 397 of this Ordinance for the purposes of this definition as being

mpted from the provisions of this Ordinance, or to the extent that it is prescribed by
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(2)

3)

“)

(3)

(6)

(7)

(8)

if

company is willing and able to perform the function.

(a

(c) Parts I and XIT of the

(Replaced 28 of 2012 ss. 912 & 920)
(d) Part 5 of the Companies Ordinance (Added 28 of 2012

(a)

(b)

The Commission shall not re

aw Handbogg

the Commission js satisfied that the designated QXChangg;

This section applies to a function of t
) Part V:

) section 145; (Amended 28 of 2012 ss. 912 & 920)

Companies (Winding Up gpq
Miscellaneous Provisions) Ordinance (Cap 32): ang

he Commission undep—

ss. 912 & 920),
A function to which this section
a transfer order either in whole o
be subject to—
a reservation that the
function concurrently
company; and
such other conditions as
appropriate.

A transfer order Mmay contain such incidental, supplemental and
consequential provisions as may be necessary or expedient for
" giving full effect to the order,

the purpose of
quest that a transfer order be mage

applies may be transferred by
I in part, and the transfer may

Commission is to perform the
with the designated €xchange

the Commission considers

\

in respect of the making of financia] resources rules unless ‘gz

proposed designated exchan
Commission with a draft oft

8¢ company has first supphed the
he financial resources ru.=s which

it proposes to make, and the Commission is satisfied that the

rules, if made, will afford th
of protection.

The Commission may

e investing public an adequate level

at the request or with the consent of a

designated exchange company resume g function transferred by

a transfer order, but the resumption takes effect o
of the Chief Executive in Council.

nly by order

The Chief Executive in Council may order that the Commission

resume a function transferred

to a designated exchange

company by a transfer order if the Commission so requests and
if it appears to the Chief Executive in Council to be in the
public interest to do so.

A transfer order may provide for
company to retain all or any

a designated exchange
of the fees payable in relation to

the performance of a transferred function, and an order made

under subsection (6) or (7)

may provide for the Commission

to retain all or any such fees, from a date specified in the order.
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[25.01] Enactment History

[ g is section is based on s 47 of the repealed
ion came into effect 1 April 2003. This section is _
This S.e.cnﬂﬂ Jg:u:! Commission Ordinance (Cap 24). SC‘.:U()TII 25(2) was amended by the
s:cunne_s anOrdinance (Cap 622) s 912 and Sch 9 s 301, effective 3 March 2014,
Companies

[25.02] General Note

ities and Futures Commission may request that the (?hicf _Executive i|.1 C(')uncll
The Securities Aﬂl der to transfer certain functions it performs, either in whole or in part, to
make alr.zmsfel Ol-h"-l e company. Such a transfer is subject to a reservation that the
a recogn[_sed.?XL angfm_m those functions concurrently with the designated e_xchange
o i o P elich othey cunditions as the Commission considers appropriate. The
company, as _We”‘ [Lf,f:. mecLarism is to minimise the overlapping of regulatory functions
purpose of this transle sioi-and a recognised exchange company. It also allows the
between the Comm:S, NS e excchanne company certain regulatory functions which
Comn'.liS.S ot e?rlmrl 1(:111’2(1:1(1)1'g Tiwc Chief E;ecutive in Council may order the resumption
hfis \;ﬂgiizg f“llolllj by the Commission if it is in the public interest to do so.

of a o ga

is sectic lies to functions of the Commission under Pt V (p.rovisions on 11cer‘151.ng
e 5ﬂ§tlk : fpp;- 5 145 (financial resources of licensed corporations); the Cgrppames
aml‘ ff“ii"jtl[jm);ln& L'Miscellancous Provisions) Ordinance (Cap 32) Pt II (prov1s10n§_0n
gf;:ucntﬁsesl; fznd Pt XII (provisions relating to the restrictions on sale f)f sgai'iei.:] ;:lléjeo(‘r(‘[jear;
A ;l:larf:s for sale in respect of foreign com_pames); and thg ‘(i()mpamcs T
622) Pt 5 (provisions on transactions in relation to share capital).

As to orders made under s 25(1), see the Securities and Futures (Trzms[.er of ljunctionsci
Sl-ock Exchange Company) Order (Cap 571 AE), com_menm(l;g 1 A.prlll 202:};2?:2 ;3;
aini i itie d Futures Commission i
transfers certain functions of the Securities an 1 o o0 g2

K ani in Cap 32) (now re-titled as the Companies
rospectuses under the Companies Ordinance ( : ©
?Wil?djng Up and Miscellaneous Provisions) Ordinance (Cap 32)) to The Stock Exchange

of Hong Kong Limited.

[25.03] Definitions

For “Chief Executive in Council’ and ‘Gazelte’, see s 3 of the Interpretation and General
Clauses Ordinance (Cap 1).

AS 10 “function’ and ‘performance’, see [22.03].

For “exchange participants’, see [21.04].

26. Appointment of chief executive of recognized exchange
Company requires approval of Commission ‘ -
No appointment of a person as chief executive of a recognized exchange

€0mpany shall have effect unless the appointment has the approval in
Writing of the Commission.
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[26.01] Enactment History

This section came into effect 1 April 2003. This section is based on s 10A of the repealed
Stock Exchanges Unification Ordinance (Cap 361) and s 15 of the repealed Commoditieg
Trading Ordinance (Cap 250).

[26.02] General Note

This section provides that the appointment of the chief executive of recognised exchange
company is to be approved by the Securities and Futures Commission.

[26.03] Definitions

For ‘recognized exchange company’, see [21.04]. As to “writing’, see [19.05].

27, Production of records, etc. by recognized exchange
company
(1) The Commission may, by notice in writing served on a

recognized exchange company, require the company to provide
to the Commission, within such period as the Commission may
specify in the notice—

(a) such books and records kept by it in connection with or
for the purposes of its business or in respect of any trading
in securities, futures contracts or OTC derivative
products; and

(b) such other information relating to its business or.an;
trading in securities, futures contracts or OTC derivaiive
products,

as the Commission may reasonably require for the performance of

its functions.

(Amended 6 of 2014 5. 4)

(2) A recognized exchange company served vith a notice under

subsection (1) which, without reasonable excuse, fails to

comply with the notice commits an offence and is liable on
conviction to a fine at level 5.

[27.01] Enactment History

This section came into effect 1 April 2003. This section is based on s 103 of the
Commodities Trading Ordinance (Cap 230). Subsection (1) was amended by the Securities
and Futures (Amendment) Ordinance 2014 (6 of 2014) s 4, effective 10 July 2015.

[27.02] General Note

This section empowers the Securities and Futures Commission to require a recognised
exchange company to produce such books and records and other information relating to it$
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pusiness 0T trading in securities, futures contracts or OTC derivative products as the
Comniission may require.

[27.03] Fine
As to level of fine, see s 113B and Sch 8 of the Criminal Procedure Ordinance (Cap 221).

[27.04] Definitions
For ‘recognized exchange company’, see [21.04].

‘Books’ includes accounts and any accounting information and, In the case of a banker,
any banker’s books, however compiled or stored, and whether recorded in a legible form
or recorded otherwise than in a legible form but is capable of being reproduced in a legible

form;

‘Record’ means any record of information (however compiled or stored) and includes any
books, deeds, contract or agreement, voucher, receipt or data material, or information which
is recorded otherwise than in a legible form but is capable of being reproduced in a legible
form. and any docement, disc, tape, sound track or other device in which sounds or other
data (not being visoal images) are embodied so as to be capable (with or without the aid of
other equipment}-of being reproduced, and any film (including a microfilm), tape or other
device in whicii visual images are embodied so as to be capable (with or without the aid of
other equipnient) of being reproduced;

“[ite mation’ includes data, text, images, sound codes, computer programmes, software and
datypases, and any combination thereof.

For ‘performance’ and ‘functions’, see [22.03]. As to “writing’, see [19.05].

The terms ‘futures contract’ and ‘securities’ are defined at length under Sch 1 Pt 1 5 1 below.
‘OTC derivative product’ is defined in Sch 1 Pt 1 s 1B below.

28. Withdrawal of recognition of exchange company and
direction to cease to provide facilities or services
(1) Subject to subsections (4), (5) and (6), the Commission may,

after consultation with the Financial Secretary, by notice in
writing served on a recognized exchange company—

(a) withdraw the company’s recognition as an exchange
company with effect from a date specified in the notice
for the purpose; or

(b) direct the company to cease with effect from a date
specified in the notice for the purpose—

(1) to provide or operate such facilities as are
specified therein; or
(ii) to provide such services as are specified therein.
(2) The Commission may by the notice served under subsection
(1) permit the recognized exchange company to continue, on
or after the date on which the withdrawal or direction is to take
effect, to carry on such activities affected by the withdrawal or
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direction as the Commission may specify in the notice for the
purpose of—
(a) closing down the operations of the company or ceasing
to provide the services specified in the notice; or
(h) protecting the interest of the investing public or the public
interest.

(3) Where the Commission has granted a permission to g
recognized exchange company under subsection (2), the
company shall not, by reason of its carrying on the activities
in accordance with the permission, be regarded as having
contravened section 19(1).

(4) The Commission may only serve a notice under subsection (1)
in relation to a recognized exchange company that—

(a) fails to comply with any requirement of this Ordinance
or with a condition imposed under section 19;

(b) is being wound up;

(c) ceases to operate a market that it has been authorized to
operate by virtue of section 19; or
(d) requests the Commission to do so.
(5) Except where responding to a request under subsection (4)(d),

the Commission shall not exercise its power under subsection
(1) in relation to a recognized exchange company unless it has
given the company a reasonable opportunity of being heard,
(6) Except where responding to a request under subsection (4)(d),
the Commission shall give the recognized exchange compavy
not less than 14 days’ notice in writing of its intention to ceive
a notice under subsection (1) and the grounds for doing vo.
(7) Where the Commission withdraws a company’s recogaition as
an exchange company under subsection (1){(a). it shall cause
notice of that fact to be published in the Gaze‘te
(8) A notice served under subsection (1)(a) shalitiot take effect—
(a) subject to paragraph (b), until the expiration of the period
within which an appeal against the notice may be made
under section 33; or

(b) if an appeal against the notice is made under section 33,
until the appeal is withdrawn, abandoned or determined.

9 A notice served under subsection (1){(b) shall take effect
immediately.

[28.01] Enactment History
This section came into effect 1 April 2003. This section is based on s 36 of the Stock

Exchanges Unification Ordinance (Cap 361) and ss 18 and 19 of the Commodities Trading
Ordinance (Cap 250) and s 26 of the repealed Securities Ordinance (Cap 333).

90

Seourities and Futures Ordinance (Cap 571) [28.04]

[28.02] England

This section may be compared with ss 296 and 297 of the Financial Services and Markets
Act 2000 (UK).

[28.03] General Note

This section provides for the circumstances in which the Securities and Futures Commission
may withdraw the recognition of an exchange company or direct the company to cease
provision of facilities or services.

Under sub-s (1), the Commission is empowered, upon consultation with the Financial
Secretary, Lo withdraw a company’s recognition as an exchange company, or direct the
clearing house to cease the provision of facilities or services. Subsection (5) guarantees
the recognised exchange company a reasonable opportunity to be heard in respect of such
matters. The Commission is under a duty to publish any notice of withdrawal in the Gazette.
Notice of withdrawal will not take effect unless the period in which an appeal against the
notice may be lodged has expired, or the appeal is disposed of.

[28.04] Defiriitions

For ‘recogn.zed exchange company’ and “public’, see [21.04]. For “Gazette’, see s 3 of the
Interpre‘anoi and General Clauses Ordinance (Cap 1). For ‘Financial Secretary’, see [19.06]
above. As ‘o ‘writing’, see [19.05].

29. Direction to cease to provide facilities or services in
emergencies
(1) In addition to the powers of the Commission under section 28,

the Commission may, after consultation with a recognized
exchange company, by notice in writing served on the company,
direct the company to cease to provide or operate such facilities
or cease to provide such services as are specified in the notice
for a period not exceeding 5 business days.

(2) The Commission may only serve a notice under subsection (1)
if it is of the opinion that the orderly transaction of business
on the stock market or futures market (as the case may be) is
being, or is likely to be, impeded because-

(a) an emergency or natural disaster has occurred in Hong
Kong; or
(b) there exists an economic or financial crisis, whether in

Hong Kong or elsewhere, or any other circumstances,
which is likely to prejudice orderly transaction of business
on the stock market or futures market (as the case may
be).

(3) The Commission may, by notice in writing served on the
recognized exchange company, extend the direction under
subsection (1) for further periods not exceeding 10 business
days in all.
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%) A notice served under this section shall take effect immediately,

[29.01] Enactment History

This section came into effect 1 April 2003. This section is based on s 21 of the Commoditieg
Trading Ordinance (Cap 250) and s 20 of the repealed Securities Ordinance (Cap 333).

[29.02] General Note

This section provides for certain circumstances in which the Securities and Futures
Commission may, after consultation with the recognised exchange company, direct the
company to cease to provide or operate specified facilities or services for a period not
exceeding 5 business days. The Commission may only give such a direction if the orderly
transaction of business on the stock or futures markets is, or is likely to be, impeded by an
emergency, a natural disaster, an economic or financial crisis or other circumstances.
Subsection (3) permits more than one extension of the relevant period not exceeding 10
business days in total.

In Richardson Greenshields of Canada Pacific Ltd v Keung Chak Kiu (Hong Kong Futures
Exchange Ltd, Third Party) [1989] 2 HKLR 103, [1989] 1 HKC 275, it was been suggested
that the then-Governor (now Chief Executive of the Hong Kong Special Administrative
Region) could have directed the closure of the Commaodities Exchange under s 21 of the
now Commodities Trading Ordinance (Cap 250) because of the world stock market crash
in October 1987.

[29.03] Definitions
For ‘recognized exchange company’ and ‘stock market’, see [21.04].

‘Business day’ means a day other than a public holiday, a Saturday, and a gale warniny Cay
or a black rainstorm warning day as defined in section 71(2) of the Interpretaion and
General Clauses Ordinance (Cap 1), see Sch L Pt 15 1.

‘Futures market’ is defined at length under Sch 1 Pt 1 s 1 below.

As to ‘writing’, see [19.05].

30. Contravention of notice constitutes offence
A person who, without reasonable excuse—

(a) provides or operates facilities; or

(b) provides services,

in contravention of a notice under section 28(1)(b) or 29(1) or (3)
commits an offence and is liable—

(i) on conviction on indictment to a fine of $1,000,000 and
to imprisonment for 2 years; or
(ii) on summary conviction to a fine at level 6 and to

imprisonment for 6 months.
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[30_011 Enactment History

This section came into effect 1 April 2003. This section is based on s 27(4) of the repealed
is sectio

Gecurities Ordinance (Cap 333), with substantial changes.

(30.02] Fine

As to level of fine, a level 6 fine is set at HK$100,000 — see s 113B and Sch 8 of the
C;imjnal Procedure Ordinance (Cap 221).

[30.03] Summary conviction

See [19.07].

31. Prevention of entry into closed trading markets
(1) The -Commission may take all necessary steps to ensure
coraniiance with a notice under section 28(1)(b) or 29(1) or (3)
and }nay, in particular, secure—
(a) the facilities to which the notice relates; or
(b) the premises on which such facilities are kept or the
premises on which the services to which the notice relates
are provided,
against use for dealings in securities or futures contracts or other
purposes.
(2) A person commits an offence and is liable on convic‘tio_n toa
fine at level 5 if, without the authority of the Commission or
reasonable excuse, he—

(a) malkes use of any facilities or services to which the notice
under section 28(1)(b) or 29(1) or (3) relates; or
(b) enters the premises on which such facilities are kept or

the premises on which such services are provided.

[31.01] Enactment History

This section came into effect 1 April 2003. This section is based on s 27{5).and (6).of the
repealed Securities Ordinance (Cap 333) and s 24 of the Commodities Trading Ordinance
(Cap 250), with substantial changes.

[31.02] General Note

Subsection (1) provides for the securing of the trading markets during a period of cl.osure.
Subsection (2) prohibits the use of the facilities or services, and entry into the premises of
such facilitics, during the period of closure. Subsection (2) also lays down the consequences
of contravening the subsection,
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[31.03] Fine

As to level of fine, a level 5 fine is set at HK$50,000 — see s 113B and Sch 8 of the Criminal
Procedure Ordinance (Cap 221).

Butterworths Hong Kong Securities Law Handbook

[31.04] Definitions

The terms ‘dealings’, ‘securities” and ‘futures contracts’ are defined at length under Sch |
Pt 1 51 below.

32. Publication of directions
Where the Commission—
(a) directs a recognized exchange company under section

28(1)(b) or 29(1) to cease to provide or operate any
facilities or cease to provide any services; or

(b) extends under section 29(3) a direction referred to in that
section,

it shall cause notice of the particulars of the direction or extension

(as the case may be) to be published in the Gazette.

[32.01] Enactment History

This section came into effect 1 April 2003. This section is based on s 28 of the repealed
Securities Ordinance (Cap 333) and s 22 of the repealed Commodities Trading Ordinance
(Cap 250), with substantial changes.

[32.02] General Note
This section provides for the publication of a notice of withdrawal of reccgnition of an
exchange company, or a direction to cease to provide facilities or services, or an extension

of such a direction.

For the circumstances in which the Commission may withdraw that recognition or direct a
cessation of the provision of facilities or services, see s 28 above.

[32.03] Definitions

For ‘recognized exchange company’, see [21.04]. For ‘Gazette’, see [20.03].

33. Appeals

(1) A company served with a notice under section 28(1) or 29(1)
or (3) may appeal against the notice to the Chief Executive in
Council not later than 14 days after the date of service of the
notice or such longer period (if any) as the Commission
specifies in the notice.
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@) The decision of the Chief Executive in Council on an appeal
under subsection (1) shall be final.

Securities an

[33.01] Enactment History

This section came into effect 1 April 2003. This section is based on s 29 of the repealed
Gecurities Ordinance (Cap 333), s 25 of the Commodities Trading Ordinance (Cap 250)
and s 37 of the Stock Exchanges Unification Ordinance (Cap 361).

[33.02] General Note

This section provides for an appeal mechanism to the Chiel Executive in Council, against
decisions of the Securities and Futures Commission. These are appeals against decisions
of the Cornmission under ss 28 and 29 for the withdrawal of the recognition of an exchange
company, o1 a direction Lo cease to provide facilities or services, or an extension of such a
direction. The decision of the Chief Executive in such matters is final,

As to appeals to-fue Chief Executive in Council, see the Interpretation and General Clauses
Ordinance (Cap.1) s 64,

[23.221 Definitions

As to ‘Chief Executive in Council’ and ‘Gazette’, see s 3 of the Interpretation and General
CJlauses Ordinance (Cap 1).

34. Restriction on use of titles relating to exchanges,
markets, etc.
(1) A person commits an offence if he, without the authority of the
Commission or reasonable excuse, takes or uses the title—
(a) “stock exchange”;
(b) “stock market’;
(c) “commodity exchange”;
(d) “futures exchange™;
(e) “futures market™;
() “unified exchange”;
(2) “united exchange™;
(h) “HHFX P
@) “BRER LI
) RS IET
K BB
W ERRG
(m)  “ERHH,
()  BEFE;
() “HEEHH
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or anything which closely resembles any such title.
2) A person who commits an offence under this section is liable—

(a) on conviction on indictment to a fine of $200,000 and tg
imprisonment for 2 years; or

(b) on summary conviction to a fine at level 5 and tg
imprisonment for 6 months.

[34.01] Enactment History
This section came into effect 1 April 2003. This section is based on s 21 of the repealed

Securities Ordinance (Cap 333) and s 106 of the repealed Commodities Trading Ordinance
(Cap 250), with substantial changes.

[34.02] General Note

The use of titles such as “stock exchange’, ‘stock market’, ‘commodity exchange’, or any
other title which closely resembles these phrases is prohibited under this section in order
to prevent investors from being misled.

[34.03] Title

“Title” includes name or description, see Sch 1 Pt 1 s 1 below.

[34.04] Fine

As to level of fine, see s 113B and Sch 8 of the Criminal Procedure Ordinance (Cap 22).

[34.05] Definitions

For ‘stock market’, see [21.04]. ‘Futures market’ is defined at length under Sch 1 Pt 151
below. For ‘summary conviction’, see [19.07].

35. Contract limits and reportable open position
(h Without prejudice to section 398(7) and (8), the Commission
may make rules to—
(a) prescribe limits on, or conditions relating to, the number

of futures contracts which may be held or controlled,
directly or indirectly, by any person, whether or not such
contracts are traded on a recognized futures market ot
through the facilities of a recognized exchange company;
(b) prescribe limits on, or conditions relating to, the number
of options contracts which may be held or controlled,
directly or indirectly, by any person, whether or not such
contracts are traded on a recognized stock market or
recognized futures market or through the facilities of a
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recognized exchange company;
(c) require a person holding or controlling a reportable
position to lodge a notice of that reportable position with
a recognized exchange company or the Commission;
(d) prescribe the manner in which and the period within
which a notice of a reportable position is to be lodged;
(e) prescribe the information by which a notice of a
reportable position is to be accompanied.

2) The Commission shall consult the Financial Secretary before
making rules under subsection (1){(e).

(3) Subsection (1) does not prohibit the Commission from
prescribing different limits or conditions, or different reportable.
positions, for different types or classes of futures or options
contracts, or from exempting specified futures or options
confracts.

(4) Witiout limiting the generality of subsection (1) and without
prejudice to section 398(7) and (8), the Commission may make
rules for the purposes of this section to prohibit a person from—

(a) directly or indirectly entering, during a specified period,
into transactions of a specified class in excess of a
specified amount; or

(b) directly or indirectly holding or controlling positions of
a specified class in excess of a specified position limit.

(5) Rules made under this section may provide that a person who,
without reasonable excuse, contravenes any specified provision
of the rules that applies to the person commits an offence and
is liable to a specified penalty not exceeding—

(a) on conviction on indictment a fine at level 6 and a term
of imprisonment of 2 years;

(b) on summary conviction a fine at level 3 and a term of
imprisonment of 6 months.

(6) In this section reportable position (72 % .49 # £ %) means

an open position in futures or options contracts the number or
total value of which is in excess of a number or total value
specified by rules made under this section.

[35.01] Enactment History

This sle.ctiun came into effect 1 April 2003. This section is based on s 146(1) of the repealed
Securities Ordinance (Cap 333) and ss 59 and 60 of the Commodities Trading Ordinance
(Cap 250), with substantial changes.
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[35.02] General Note

The Securities and Futures Commission is empowered under this section to make rules
prescribing contract limits, requiring the lodging of notices of reportable positions, and
prescribing the manner of lodging such notices and accompanying information. The
Commission may make rules prohibiting trading or holding specified classes of [utures or
options contracts in excess of specified amounts. ‘Reportable position’ is defined in sub-g

(6).

The Securities and Futures (Contracts Limits and Reportable Positions) Rules (Cap 571Y)
(220 of 2002), commencing 1 April 2003, are made pursuant to the rule-making power
provided under sub-s (1). These rules are made by the Securities and Futures Commission
to prohibit persons (other than authorised persons) from holding or controlling futureg
contracts and stock options contracts in excess of the prescribed limit. The rules also require
a person who holds or controls a reportable position in such futures contracts or stock options
contracts (o notify the recognised exchange company concerned. The rules provide for
penalties for the contravention of such prohibition or requirement.

[35.03] Fine

As to level of fine, a fine at level 3 is set at HK$10,000 - see s 113B and Sch 8 of the
Criminal Procedure Ordinance (Cap 221).

[35.04] Definitions

The term ‘futures contracts’ is defined at length under Sch 1 Pt 15 1 below.

For ‘recognized futures market’, ‘recognized stock market’, see [20.03]. For ‘information’,
sec [27.04].

For ‘Financial Secretary’, see [19.06] above. For ‘summary conviction’, see [19.07].

36. Rules by Commission
(D Without prejudice to section 398(7) and (8), the Commission
may make rules in respect of the following maiters—
(a) the listing of securities, and in particular—

(i) prescribing the requirements to be met before
securities may be listed;

(11) prescribing the procedure for dealing with
applications for the listing of securities;

(iti)  providing for the cancellation of the listing of any
specified securities if the Commission’s
requirements for listing, or the requirements of the
undertaking referred to in paragraph (e), are not
complied with or the Commission considers that
such action is necessary Lo maintain an orderly
market in Hong Kong;

(b) the conditions subject to which, and the circumstances in
which, a recognized exchange company shall suspend
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dealings in securities or shall direct that dealings in
securities recommence;

(©) the procedure for and the method of allotment of any
securities arising out of an offer made to members of the
public in respect of those securities;

(d) persons who may be admitted as an exchange participant
of a recognized exchange company;

(e) requiring companies the securities of which are listed or
accepted for listing to enter into an undertaking in the
form prescribed in the rules with a recognized exchange
company which may operate a stock market under section
19 to provide such information at such times as may be
specified, and to carry out such duties in relation to its
securities as may be imposed, in the undertaking;

(f) requiring a recognized exchange company which has
become aware of any matter which adversely affects, or
is likely to adversely affect, the ability of any exchange
participant of the company to meet its obligations as an
exchange participant, to make a report concerning the
matter to the Commission as soon as reasonably
practicable after becoming aware of the matter;

() requiring a recognized exchange company when it expels
any of its exchange participants, or suspends any of its
exchange participants from trading on the recognized
stock market or recognized futures market it operates or
through its facilities, or requests any of its exchange
participants to resign as an exchange participant, to notify
the Commission of that fact within 3 business days after
the expulsion, suspension or making of the request (as
the case may be) and, in addition, to cause the expulsion,
suspension or request to be notified to the public in such
manner and within such period as may be prescribed in
the rules;

(h) any matter which is to be or may be prescribed by rules
made under section 23.
(2) Before making any rules in respect of any matter specified in
subsection (1), the Commission shall consult—
(a) the Financial Secretary; and
(b) the recognized exchange company or all the recognized
exchange companies (as the case may be) to which that
matter relates.

(3) Nothing in this section prevents a recognized exchange
company from making rules under section 23 on any matter
referred to in subsection (1), but any such rules shall have effect
only to the extent that they are not repugnant to any rule made
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by the Commission under subsection (1).

[36.01] Enactment History

This section came into effect 1 April 2003. This section is based on s 14 of the repealed
Securities Ordinance (Cap 333).

[36.02] General Note

The Securities and Futures Commission may, after consulting with the Financial Secretary,

make rules relating to listing matters, and the proper regulation of the markets and exchange
participants.

The Securities and Futures (Stock Market Listing) Rules (Cap 571V) (LN 217 of 2002),
commencing 1 April 2003, are made pursuant to sub-s (1) of this section. The Rules:

. Prescribe that certain requirements must be met before securities may be listed;

. Provide for the cancellation of the listing of securities if the requirements are not
met;

. Prescribe the circumstances in which, and the conditions subject to which a
recognised exchange company shall suspend dealings in securities;

o Provide for the filing with the Securities and Futures Commission of copies of

applications for the listing of securities and information disclosed to the public
by issuers and certain other persons; and

- Provide for other requirements to be complied with by a recognised exchange
company.

[36.03] Definitions

For “listing’, see [23.07]; ‘recognized exchange company’, ‘exchange participant” a1¢ “stock
market’, see [21.04]; ‘information’, see [27.04]; ‘recognized futures market" == [20.03];
‘Financial Secretary’, see [19.06].

Division 3

Clearing houses

37. Recognition of clearing house

(1) Where the Commission is satisfied that it is appropriate to do
s0—
(a) in the interest of the investing public or in the public
interest; or
(b) for the proper regulation of markets in securities or futures
contracts,

it may, after consultation with the Financial Secretary, by notice in
writing served on a company, recognize the company as a clearing
house—
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@) subject to such conditions as it considers appropriate
specified in the notice; and
(ii) with effect from a date specified in the notice for the

purpose.

@) Without limiting the generality of conditions Whi.Ch.ITl‘dy be
specified in a notice under subsection (1), the Commission may,
by notice in writing served on a recognized clearing house,
amend or revoke any condition specified in the first-mentioned
notice or impose new conditions, where the Commission—

(a) is satisfied that it is appropriate to do so on a ground
specified in paragraph (a) or (b) of that subsection; and
(b) has consulted the Financial Secretary.

(3) Where the Commission amends or revokes any cond'%tion or
imposes any new condition by a notice under subsection (2),
the amendment, revocation or imposition takes effect at the time
of sesvice of the notice or at the time specified in the notice,
whichever is the later.

4) Where a company becomes a recognized clearing hopse, ‘[I.le
Commission shall cause notice of that fact to be published in
the Gazette.

45 Where a company is seeking to be a recognized clearing house
and the Commission is minded not to recognize the company
under subsection (1), the Commission shall give the company
a reasonable opportunity of being heard before making a
decision not to recognize the company.

(6) Where the Commission refuses to recognize a company as a
clearing house under subsection (1), the Commission shall, by
notice in writing served on the company, inform the company
of the refusal and of the reasons for it.

[37.01] Enactment History

This section came into effect 1 April 2003. Subsections (1) and (4) are consolidations of s
3 of the repealed Securities and Futures (Clearing Houses) Ordinance (Cap 420) and s 3 of
the repealed Exchanges and Clearing Houses (Merger) Ordinance (Cap 555). Subsections
(2) and (3) are modelled on s 59, which is based on s 3 of the repealed Exchanges and
Clearing Houses (Merger) Ordinance (Cap 555). Subsection (5) has no equivalent in the
previous legislation.

[37.02] England

This section may be compared with ss 285(1)(b), 290 and 417(1) of the Financial Services
and Markets Act 2000.
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This section empowers the Securities and Future Commission to recognise a company ag 5
clearing house, where it is satisfied that to do so is in the public interest, or necessary fg;
the proper regulation of markets in securitics or futures contracts. Subsections (2) and (3)
empower the Commission to amend or revoke conditions or to impose new conditiops,
Subsection (5) ensures that a company is given a reasonable opportunity to be heard before
the Commission makes a decision to withdraw its recognition of the company.

Where a company becomes a recognised clearing house, the Commission must cause notige
of that fact to be published in the Gazette.

[37.04] Definitions
For ‘public’, see [21.04]. ‘Securities’, ‘futures contracts” and ‘clearing house’ are defined

at length under Sch 1 Pt 1 s 1 below. For ‘Gazette’, see [20.03]. For ‘Financial Secretary’,
see [19.06]. As to ‘writing’, see [19.05].

38. Duties of recognized clearing house
(1 It shall be the duty of a recognized clearing house to ensure—
(2) so far as reasonably practicable, that there are orderly, fair

and expeditious clearing and settlement arrangements far
any transactions in securities, futures contracts or OTC
derivative products cleared or settled through its facilities;
and (Amended 6 of 2014 5. 5)
(b) that risks associated with its business and operations are
managed prudently.
(2) In discharging its duty under subsection (1), a recegnized
clearing house shall—
(a) act in the interest of the public, having perticular regard
to the interest of the investing public; and
(b) ensure that the interest of the pubiic prevails where it
conflicts with the interest of the recognized clearing
house.
(3) A recognized clearing house shall operate its facilities in
accordance with the rules made under section 40 and approved
under section 41.

€Y A recognized clearing house shall formulate and implement

appropriate procedures for ensuring that its clearing participants
comply with the rules of the clearing house.

(5) A recognized clearing house shall at all times provide and
maintain—
(a) adequate and properly equipped premises;
(b) competent personnel; and
(c) automated systems with adequate capacity, Tacilities 0
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meet contingencies or emergencies, security arrangements
and technical support,

for the conduct of its business.

I

[38.01] Enactment History

This section came into effect 1 April 2003. This section is modelled on 5‘2] of this Ordinance
.‘md‘ is based on sub-8 8( 1) and (2) of the repealed Exchanges and Clearin g l_-louses {(Merger)
Ordinance (Cap 555). Subsection (1)(a) was amended by the Securities and Futures
(Amendmem‘) Ordinance 2014 (6 of 2014) s 5, effective 10 July 2015.

[38.02] General Note
This section Imposes on a recognised clearing house the following duties:

. To ensure orderly, fair and expeditious clearing and settlement arrangements;
To operate its facilities in accordance with its rules approved by the Securities
and Futni* Commission;

. To fornate and implement appropriate procedures for ensuring that its clearing
pasticipants comply with its rules; and
. I provide and maintain adequate and properly equipped premises, competent

personnel and adequate automated systems.

[38.03] Definitions
‘Recognized clearing house’ means a company recognised as a clearing house under s 37(1);

‘Clearing participants’ means persons who, in accordance with the rules of a recognised
clearing house, may participate in one or more of the services provided by the clearing
house in its capacity as a clearing house and whose names are entered in a list, roll or register
kept by that recognised clearing house as persons who may participate in one or more of
the services provided by that clearing house;

The term ‘rules’ is defined at length under Sch 1 Pt | s 1 below.

39, Immunity, etc.

(1) Without limiting the generality of section 380(1), no civil
liability, whether arising in contract, tort, defamation, equity
or otherwise, shall be incurred by—

(a) a recognized clearing house:; or
(b) any person acting on behalf of a recognized clearing
house, including—
(i) any member of the board of directors of the
clearing house; or
(ii) any member of any committee established by the
clearing house,
in respect of anything done or omitted to be done in good faith in
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and Futures Commission v C [2008] HKCU 1709 (unreported, HCMP
s

dissipation of assets to defeat a judgment, and where the balance of Convenieng,

e - . = ritie
not limit the scope of the exercise of the statutory power, these tradition .ﬂ[

al prj 29 October 2008), Kwan T dealt with the inter partes application to continue
imi i 8 . _ . ) ) L
equity nevertheless provide a sound basis for a preliminary assessment, Before any -f"'unctiOTlS earlier granted under ss 213(2)(c) dI]('i (6) on an ex pd.rt;:l a]ljpl‘u:a‘uo.rtlj tg
injunction can be granted, there must be established a prima facie case of ¢ b1y dants’ assets (in the usual Mareva form) in a sum equal to the loss avoide

Ontray, (he defen

a relevant provision of the statute and there is an appreciable, not a fanciful, rigk that ondants suspected of engaging in inside_r .dea]i(xg. The SFC. sgught the c11nJ urf}cﬂ(;l;
the injunction, proper compliance under the statute would be frustrated. Kwan Ici" that the defendants would have sufficient funds to satisfy any order for

comments of Waddell CJ in Corporate Affairs Commission (NSW) v Walker
1T ACLR 884 at 888 in relation to the situation where the application for an
made at the initial stage of an investigation:

i e defendants were outside of the jurisdiction
'(1'986; et E £t\f01_d§d_- Attlll urenxhegl?titz lication for service out of the jurisdiction
g e fiad been g]d&’lle. e i e 1(1)(b). H rer, in the inter
les of the High Court (Cap 4A) Orde.r 11 r}ﬂc 1(. ).( ): lowever, :
. ‘mRu_ . Kwan J set aside service outside of the jurisdiction and declined to
‘ ceedm%?t,e orders against them. (The one defendant who had been served in Hong
F pilndeﬁakings equivalent to the relief songht and hence the orders against
had .gw: » ed by consent.) The Court of Appeal allowed an appeal against Kwan I's
dlscgiiriﬁﬁ? and Futures Commission v C [2009] 4 HKC 167. On further apple.al,
e:Final Appeal reversed the Court of Appeal’s decision: Kayden Lt'd v Securities
0 Commission (2010) 13 HKCFAR 696, [2011] 2 HEC 44. Thls was on the
E C O 11 1 1(1)(b) did not cover applications for Mareva relief in respect of
= Rl}; is made to decide upon and give effect to substantive rights. Similalirly, the
mgt ir% the aresent case was interim in nature, mirroring pure Marevc_; r:?he‘f, fmd
légo 11 2 1(11 j{b) could not be relied upon for service outside of.thc ]u‘rlsdwtmn.
ther hnd, where there is claim for final relief in addition to interim relief ur?de._r 8
k? 31]’3‘-‘:: oq’sib]e to rely on RHC O 11 1 1(1)(b): Securities and Futures Commission
3?:‘; I;: i2()12] 5 HKC 20 (though service against a foreign compaIr_lIy wals( not
. Oyl resence or assets in Hong Kong
Section 213(2)(b} enables an order to be made that would restore all the parties (o the Q,\i m this case Wherebthe C()H;?;Ht?vig.Eﬁcetlij(fnfi‘;;;f’e d against it). In any even%, RHC
relevant financial position prior to the transaction impugned: Securities and Fuy @ where there c.:ou]d not be any e J'tl e e ity e
Commission v 1sei Bun [2014] 2 HKLRD 1, [2014] 4 HKC 468, i 0$ RHC has since been amended to permit leav ; ]
It should be noted that s 213(2)(b) is wider than the comparable UK provision in § 61 O
the Financial Services Act 1986 (UK). Tt was held by the English Court of Ap}?‘

What evidence is necessary before an order should be made will depend o
circumstances. In the case of an application made shortly after an investigatjon|
begun, the evidence may be regarded as sufficient if it establishes the
circumstances, the nature of the investigation and the reason why it is thg
there may be some liability on the part of a relevant person.

Having found there was a risk of dissipation of assets which would prevent the enf
of any order to disgorge profits or (o pay a penalty, Kwan J also found there had
material non-disclosure at the ex parte application, but that it did not justify selting
the injunction. The SFC was not required to give an undertaking in damages, '

[213.06] Directing of steps to be taken; rescission and restitution: s 213(2)
I £ 1(1)(oc) to include a claim for interim relief. In the premises, a s 213 application
Securities and Investment Board v Pantell SA (No 2) [1993] 1 A1l ER 134 that s

ow be allowed to be served outside the jurisdiction whether or not the ord;rs sought
ﬁna] orders, subject only to an application to set aside or stay by the defendant(s)

purpose of an order under s 6(2) must be to restore the parties to the transacyjon

position they were in before the transaction was entered into, an order ought aou requis

¢RHC O 12, 1 8.

contravener (o repay the purchase price for shares sold unless there is a'se proy 13 Top up of assets subject to injunction
the return of shares by the other party to the transaction, In Setiitics and '

Commission v Tsoi Bun, above, Lam T held that the position regarding s 213
distinguishable from the UK provision as the language of s 213(2)(b) is wider, While I
nature of the steps that may be required in an order made under s 2.13(2)(b) would be limit
by the spirit and intendment of the Ordinance and the content and purpose of the appli
under s 213, the provision is not confined to making full restitution in specie.

v Wong Kwong Yu [2009] HKCU 1367 (unreported, HCMP 1496/20_09, 8 September
e SFC obtained an ex parte injunction under s 213 requiring the defendants to lnge
( shares up to the value of approximately HK$1.6 billion. On the return date of the
irtes summons, the SFC, on account of the drop in prices of the shares lodged, sought
the order by requiring the defendants deposit further shares t(? make up for tl}e drop
and for a provision to be made for a mechanism to take into consideration the
n in the value of the shares concerned. The learned Judge refused the top up
on on account of the narrow range of voladlity exhibited: the incorporation of a,n
tic mechanism to top up was also refused on the ground that it wguld fetter the court’s
lon in respect of the variation of interlocutory orders and thlatl;t could result in the
2 of a large portion of the defendants’ assets beyond the limit in the order.

In Securities and Futures Commission v Young Bik Fung [2016] 1 HKLRD 1249, [201
HKCU 116 at paras 267-270, the court accepted that an order can be made under s 213(

against a person who unknowingly became involved in a tainted transaction requi
person to return the profits from the tainted transaction.

[213.07] Restraining a person from dealing with property: s 213(2)(c) l

be noted, however, that in Securities and Futures Commission v Du Jun (previously
010] HKCU 793 (unreported, HCMP 140:7/2007, 12 April 2010), the court allowed
application by the SFC to amend its summons — the SFC had sought an order
$46,595,033 of the defendant’s assets, which represented the SFC’s estimate of
the notional profits from the applicant’s insider dealing. Over time, the value of the
Aassets was reduced by various court orders. The court allowed the amendments,
10 the SFC filing an affidavit identifying the counterparties or other persons who
lleged) have suffered loss as a result of the defendant’s activities, and quantifying as
ican be just what that loss is.

Section 213(2)(c) can be relied upon to restrain the disposal of property for the purpo
ensuring that the defendant has assets available to satisfy a potential financial liability |
as the disgorging of profits or a penalty in a disciplinary action) where it appears K
SFC that a person has breached the provisions of the Ordinance: Securities and
Commission v A [2008] 1 HKC 89. The value of the property to be subject o Tes!
would be by reference to the anticipated action that may be taken regarding the

and may include both the elements of profits and penalty, as these consequences are:
mutually exclusive.
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[213.09] Butterworths Hong Kong Securities Lay, Hang and Futures Ordinance (Cap 571) [213.13]

\eretion to vary the interim injunction for the release of the funds in order
3 ° . ~ . .
; his legal expenses in the sum of HES$10 million.

[213.09] Appointment of administrators E
“efendant 10 P23
g oo & Futures Commission v Du Jun (previously "A ’)_ [2010] HKCU 793
e CMP 1407/2007, 12 April 2010), the court allowed a similar appllcatmn. for
ored. 1 e funds for the purpose of payment of the fine imposed by the criminal
4 relca?jefcndam in circumstances where the defendant would not be able to pay
r'lst i sorting to the frozen funds. The defendant’s application for discharge of
ld-Hm;mfreezi r?g order entirely was, however, rejected. Even though the criminal
e concluded, there was still the question of whether and to what extent the
. wer{;i cumpensat;: anyone who lost money as a result of the defendant’s insider

In Securities and Futures Commission v Tiffit Securities (Hong Kong) Ltd [2006J e
1667 (unreported, HCMP 1479/2006, 4 October 2006), the Securities and F
Commission sought an order for the appointment of administrators in respect of
Securities pursuant to s 213(2)(d). The contraventions in respect of Titfit related
and 21 of the Securities and Futures (Financial Resources) Rules; s 146 SEO: g5 ¢ :
10 of the Securities and Futures (Client Securities) Rules; and s 151(4) SFO. The 4 aga!
granted the order for appointment of an administrator in circumstances where th

serious concerns as to the fitness of Tiffit to carry on the regulated activities for y
had been licensed and as to the fitness of the two directors to be concerned in such g
The court also took into consideration the substantial liquid capital deficiency g :
part, the serious shortfall in client securities as client’s securities have been dealt iy
their authorisation, and the fact that there were no longer any responsible officers
(one of the directors left Hong Kong, while the other was held in custody)

aforementioned factors justified the Court appointing administrators for Tiffit Secur

{ shoul

] Exchange participant

nge pm-ticipanl’ is defined in Sch 1 Pt | to mean a person—

who, in accordance with the rules of a recognised exchange company, may [ltadf:
through thit axchange company or on a recognised stock market or a recognised
futures arket operated by that exchange company; and -

whese name is entered in a list, roll or register kept by that recognised exchange
company as a person who may trade through that exchange company or on a
Lecognised stock market or a recognised futures market operated by that exchange

Similarly, in Securities and Futures Commission v Whole Win Securities Lid [2006]
1094 (unreported, HCMP 1093/2006, 28 June 2006), _ the Securitics and F
Commission sought an order for the appointment of an administrator of Whole
Securities Limited to administer its property pursuant to s 213(2)(d). The defendan
failed to comply with the requirement under Securities and Futures (Financial Resg
Rules to maintain liquid capital of not less than HK$3 million, and had failed to g

Commission as soon as reasonably practicable of its ability to maintain financial resou
Under s 213(4), the court must satisfy itself, so far as it can reasonably do 50, th:

desirable that the order be made, and that the order will not unfairly prejudice any pers
There were concerns over the fitness of the management of the defendant. There wag
evidence showing serious liquidity deficiency, as well as clear evidence showing the ¢liey
securities had been wrongfully pledged with the defendant’s creditors, and there w
evidence that not all clients’ money had been kept in a segregated trust account, On o,
basis, Sakhrani I granted the application appointing an administrator. Sakhrani J 3"
considered the inherent jurisdiction of the court for directions regarding the dispes of g
securities held by a company on trust for its clients,

company.

3.12] Clearing participant
\Clearing participant’ is defined in Sch 1 Pt 1 as a person—

who, in accordance with the rules of a recognised clearing house, may participate

g in one or more of the services provided by the clearing house in its capacity as a
]

clearing house; and -
whose name is entered in a list, roll or register kept by that recognised clearing
house as a person who may participate in one or more of the services provided

by that clearing house.

[213.10] Variation or discharge: s 213(9)

In Securifies & Futures Commission v Jun Du (previously *A"[2008] HKCU 2041
(unreported, HCMP 1407/2007, 23 December 2008), the defandant applied for the dischs
of an injunction against the defendant restraining him from disposing or transferring 2
out of the jurisdiction on the basis that there had been a material change in circumstan
(namely the decision to institute criminal proceedings against the defendant which was mads
after the interim injunction). The interim injunction had been sought to freeze a sum bs
on the possible fine that the SFC may impose in disciplinary action. The defendant a
that, in view of the penalty that could be imposed in the criminal proceedings, the amouil )
of any fine in separate disciplinary action by the SFC would have to be a smaller amouil C ;
than griginally eﬁvisagcd. Tl;le cozn rejccieﬁ this argument, holding that the sum ord L settlement of transactions in securities effected on a recognised stock market or
to be frozen under s 213(2)(c) can be applied towards whatever type of penalty th subject to the rules of a recognised exchange company;
eventually imposed for whatever type of proceedings that may be brought against (b)  whose activities or objects include the provision of services for—
particular act complained of, whether this be market misconduct proceedings. discipli P (i)  the clearing and settlement of transactions in futures contracts; or
aghonior 3 crm]%ua_l OISR, Jg‘qt bcamse;tie ameun\t Lo be frozen was calcu‘l'ated‘_ ] (ii)  the day-to-day adjustment of the financial position of futures contracts,
reter;pce toa d}sc_lpl_mary action, it does not mean the frozen money can og]y be app! effected on a recoanized futures market or subject to the rules of a recognised
to a fine in a disciplinary action. The amount of HK$46.5 million [rozen in the pres =
case could equally be applied to satisfy a fine that would result from criminal prosecut exchange company; or . .
who guarantees the settlement of any such transactions as are referred to in

In the alternative, the defendant also argued for a variation of the injunction to rele? < . ) behalf
sum to enable him to use the released funds for the defence in his eriminal case. Apply paragraph (a) or (b), but does not include a corporation operated by or on be
of the Government.

by analogy the principles applicable in the variation of a Mareva injunction, the coul

.13] Clearing house

Clearing house’ is defined in Sch 1 Pt 1 to mean a person—

whose activities or objects include the provision of services for the clearing and
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[213.13]
[213.13]

and Fullres Ordinance (Cap 571)

for such period (not exceeding 15 years) as may be
s.pecified in the order;

make any other order it considers appropriate, whether
for regulating the conduct of the business or affairs of the
corporation in future, or for the purchase of the shares of
any members of the corporation by other members of the

Butterworths Hong Kong Securities Law Hap

214. Remedies i i

n cases of unfair prejudice .

of members of listed corporations, etc. pre) r Sl "ter

(1) Where, in relation to a corporation which is of Was Jrees
appears to the.Commission that at any relevant g v'i::
business or affairs of the corporation have been Conduém

(e)

(2)

FRRHERE— i corporation or by the corporation (and, in the case of a
(a) oppressive to its members or any part of its maphe. purchase by the corporation, for the reduction accordingly
(b) involving defalcation, fraud, misfeas i Crie of the corporation’s capital), or otherwise.
misconduct towards it or its members or EmCe o The Commission shall not make an application under this
members; Y P section unless it has first consulted—
(c) resulting in its members or any part of its membere (a) (Repealed 9 of 2012 5. 18)
hav_mg been given-all the information with YESpe-cetw (b) where the corporation in question is an authorized
business or affairs that they might reasonably expg g financial institution or a corporation which, to the
(4 i knowledge of the Commission, is a controller of an

the Commission may, subject to subsection (3), by petitioy
- to the Court of First Instance for an order under this sectioﬂ )
If, on an application under this section, the Court ofp ;
Instancel is of the opinion that the business or affaifs'
corporation have been conducted in a manner described |
subsection (1)(a), (b), (¢) or (d), whether through co:ﬂ .‘:

consisting of an isolated act or a serie ilure.
sofactsora ilure
act, the Court may— B

unfairly prejudicial to its members or |
members, S R

avthorized financial institution, or has as its controller an
authorized financial institution, or has a controller that is
also a controller of an authorized financial institution, the
Monetary Authority.
Where the Court of First Instance makes an order under
subsection (2)(d), the order shall be filed by the Court with the
Registrar of Companies, as soon as reasonably practicable after
it is made.
Where an order under this section makes an alteration in or

(a) make an order restraining the carrying out, or re: addition to the constitution of a company, notwithstanding any
the carrying out, of any act or acts: ’ 9 other provisions of the Companies Ordinance (Cap 622) or the
(b) order that the corporation shall bring in it Companies (Winding Up _and Miscellaqepus Provisions)
proceedings as the Court considers fp ‘m‘bri;]tame i Ordinance (Cap 32) but subject to the provisions of the order,
such persons, and on such terms. as r }‘ \ bp C apalg the company shall not have the power, without the leave of the
the order: S, as 1way be specified in Court of First Instance, to make any further alteration in or
L addition to the constitution inconsistent with the order.

e i‘;;‘éfﬁzoﬂwa;g;g‘;fjt;;“ s an authorized financil (Amended 28 of 2012 ss. 912 & 920)
or any parf,: of the propeé?lzfi)Sii;;z?igfeél: f:éh eo‘:a Where any alteration in or addition to the _constitution of a
and may specify the powers and duties of the reI;:I:a e company is made by an order under this section, the altg:ratlon
manager and fix his remuneration: = or addition (as the case may be) has the same effect as if dlflly
(d) ’ made by a resolution of the company, and the Companies

ordf_:r that a person wholly or partly responsible for
business or affairs of the corporation having been 50
c‘jonducted shall not, without the leave of the Courl—

(1) be, or continue to be, a director, liquidator,
receiver or manager of the property or business.
Qf the corporation or any other corporation; 0F
In any way, whether directly or indirectly, b
concerned, or take part, in the management of the:
corporation or any other corporation,

(i1)

608

Ordinance (Cap 622) and the Companies (Winding Up and
Miscellaneous Provisions) Ordinance (Cap 32) apply to the
constitution as altered or added to accordingly. (Amended 28
of 2012 ss. 912 & 920)

An office copy of an order of the Court of First Instance altering
or adding to, or of the leave of the Court to alter or add to, the
constitution of a company shall, within 14 days after the order
is made or the leave is given, be delivered by the company to
the Registrar of Companies for registration.

A company which contravenes subsection (7) commits an
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[214.01]

Butterworths Hong Kong Securitios Law

=.‘.‘-‘.
offence and is liable on conviction to a fine at leye] 3_"
the case of a continuing offence, to a further fine of gane i
every day during which the offence continues,
(9 In this section—

214.07]
d Futures Ordinance (Cap 571) I
an

: galcation, fraud, misfeasance or other misconduct: s 214(1)(b)
Defalcati

din Sch 1 Pt 1 to mean misapplication, including misappmpnat;on,
' . . an
- deflfllifcasmce’ is defined in Sch 1 Pt 1 to mean the pertorm;ngf W(,)l -
i ( ul o i ct’ connotes iImproper
pro her misconduct’ con
: in 2 wrongful manner. ‘Ol
o Jawful actima

se 1 ies: ities and Futures
" agement, culpable neglect of duties: Securities F
&

-
Aeatl

‘controller’ (=% A) means a person who is an indi

¢ rect coy Q- o S D e e e
or a majority share_holder controller as defined in Sectf_g i T:—;a’ Funres Commi.‘ssz’otr} ;ilc’tdcfih iilfffﬂsflof misconduct under s 214(1)(b) was
of the Banking Ordinance (Cap 155); 1 'f_t"' B 15, the CP‘mjtt::E};hS; i:;as found to have failed to exercise the degree of skill

‘relevant time’ (% W W) — pgainst 8 e

. . and
asonably be expected of a person of his knowledge and experience an
as may Teas

; . ; oo ooscers e ithin the company in question.
(a) inrelation to a corporation which is listed, office and functions within pa

since the formation of the corporation; or
(b) in relation to a corporation which was listed, me;

time since the formation of the-corporation but pef
corporation ceased to remain listed.

means a_ny

Unfairly prejudicial: s 214(1)(d)

i judicial i which results in harm to the members of
E - unfatl}‘ ]tﬁepisjelislﬁihli; 01?1[1;111[::' capacity as members of the compralny.hlt
e ofp:(r);ffuct At one end of the scale is fraud. Atftgf oihle;r \i;r;i rcl)lf llltlx: :Efad 1: 0?
E S 1 i i the part of those E
s ‘Dl%?futiﬁiicgrfé ;ES:J];;C?;‘mmiﬁyion v Chesterfield Ltd (ur_lrepoﬂed_,
e Eﬂﬁﬂﬂﬁ;—{ L61995)' Securities and Futures Commission v Fung Chiu [ZUO?J
il %?22 TEI?; body ’Of cases on unfair prejudice under Companies Ordma;;e
| L ‘d.725 (and the predecessor Companies Ordi‘nance (Cap 32) s 168A)
%i. r;:eziic E’[l“gr determining what amounts to unfair prejudice.
.

'=|- or

[214.01] Enactment History

This section came into effect 1 April 2003. Section 214 is based on 8 37A of the Tepe:
Securities and Futures Commission Ordinance (Cap 24). i
The Securities and Futures (Amendment) Ordinance 20172 (9 of 2012) repealed sub-s (31

effective 4 May 2012, to remove the requirement for the SEC to consult the Fj 0

Secretary before making an application to the Court of First Instance. Subsections

(6) were amended by the Companies Ordinanc
update the references to the companies’

Authorised financial institution

¢ (Cap 622), effective 3 March 2014

e stitut ’ 15 def d I t ] ¢ br sted lic
181a QIIZEd fl ldnCldl nstitution’ 15 defned m SC 11 P as a ank, a restricte cence
g 10n POn enactmen Of( ap 622 s

ik, or a deposit taking company.

o ft
[214.02] General Note Applications for disqualification orders and the Carecra

ure: s 214(2)(d)

i i tion Ltd [1994] 1 WLR

00 sanctioned in Re Carecraft Consrlruc B i :

Im'lnﬂf{« 'erc)i! %Leitr%r? glish Court of Appeal in Secretary of State Jor Trade cm{aii Inih;ef?
: :‘ a[T9i96] 1yWLR 1569 has been repeatedly adopted in proceedings under s :

This section enables the Commission to obtain an appropriate order fior
Instance where the affairs of a listed corporation are conducted in the
sub-s (1). Three conditions have to be satisfied under s 214(1): (N
to a listed corporation; (2) the business or affairs complained of
and (3) the conduct complained of falls within one or more hea

in sub-ss (a)—(d). The section sets out the procedure to be follow
is made to the Court.

A tue Court of Fig
manner set oul
tne matter must re
av= those of the corpo '
05 0f 'misconcig Re Riverhill Holdings Ltd; Securities and Fulures Camm‘issimz v Yick ChO"I%’ 55"-; FLZSEZQ
ed where such an applicai r}*f% FZUO?f H.KéU 930, a petition presented from the Secllr]'tles aﬂz 14?2)&1)
ission secking 2 disqualification order against Yick Chong San pursuant to s d poed
Eihy wuay of Carecraft procedure, it was made clear that the court w:tlilon need
Safiiﬁed, on the agreed facts, that the business or affairs of the ]}llsii(ircgr?:;rgh -
conducted in 2 manner described in s 214(1)(a), (b), (¢) or (d), I‘?ﬂf i Ay
sting of an isolated act or a series of acts or any fauhm? to.act. ‘ e ChU was wholly or
i decides to make an order under section 214(2)(d) against a person w pbinluelpicit o
responsible for the business or daffai%s kqf th?n:é)rs;ﬁ;t:i%?;ﬁ;i i?]irfacts of the case
uration of that order. Taking - o ) :

e v Gt . o 0 ot dos
4 period of four years, the respondent would nqt, Wllhoult l_eave ot the (‘%?iha,te 6 & Tt
y listed company or of any company that tg acpbsidlany oF aJ]daor take part in the
Y, and be in any way, whether directly or indirectly, Concirﬂﬁ- 1y or an affiliate of
gement of any listed company or of any company that is a subsidiary

ed company.

In Re Riverhill Holdings Ltd: Securities and Fu,
4 HKLRD 46, [2007] HKCU 930, the Se
disqualification order under section 214(2)(d). Re Tiffit Securities (Hong Kong) Ltd [20
1 HKLRD 267, [2007] HECU 99 is a case where the Securities and Futures Commi
had issued a restriction notice on a licensed securities dealer.

tures Commission v Yick Chong San [200
curities and Futures Commission 50U

[214.03] ‘Business or affairs’: section 214(1)

For ‘business or affairs’
of one company may al
adopted in considering
holding company: Secu

, it is possible that, depending on the facts, the business or @ |
s0 be that of another company — a realistic approach should
whether the affairs of a subsidiary may be regarded as that

rities and Futures Commission v Fung Chiy |2009] 6 HKC 421 : t the
| ! noted in Securities and Futires Commission v Fung Chin [2009] 2 HKC 19 tha
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[214.09]

L ; ' Cap 571
[214.08] Butterworths Hong Kong Securities Law and Fulures Ordinance (Cap 571) e
| " di ification is to protect the pul st
ose of disqualification 1s ‘ LT
i se past records as directors of L
. anies by persons whose pa : ohent
i E L‘;)r\[:f::‘d themn to be a danger to creditors and others. Other facto]w iem
e } ing t ent elerr
comp%mtesp!qy in the wider interests of protecting the public, 1;: a di:tcc‘adr_rlc;r clement
e srector himself and a deterrent element as [ar as
-on to the director himes
in relanon

are concerned.

ﬁe peﬁod of disqua i
disqualifi
to fit the gravity of the conduct, an

Carecraft procedure does not simply involve the making of a consent order. Ty,
objectives were emphasised in the exercise of this jurisdiction to make dig
orders: first, protection of the public against the future conduct of persons whose pae -
as directors of listed companies have shown them to be a danger to those wh
with the companies, including creditors, shareholders, investors and congymepe
secondly, general deterrence in that the sentence must reflect the gravity of Pl
complained of so that members of the business community are given a clear me

if' they break the trust reposed in them they will receive proper punishment.

The primary PUrP

0 ha\;" %

lification must reflect the gravity of the offence. _—
cation may be fixed by starting with an alSSCSbITlC["l of 1
e period o d a discount is then given for
correct periv

e - fa(‘ OrS. . s d ate fhealt s
i i i mer d] ector's ag and state o
i \% '.€ty Of taC[OrS, 1nClUd] lg e 10 T
A W]de ar i tat h

i fence
in j hether he has admitted the of i
ime he has been in jeopardy, w . ' e
P 1engﬂ-]10fotr:duct before and after the offence, and the periods of d1sq§ah.ﬁ]c;$1ri
b genemdiiectors that may have been ordered by other COUTTS,~ ?m)i- ::1 Ie
E i i i on.

Qfglsd:gissible in determining the appropriate period of disqualificati
and a

In deciding whether to make the disqualification orders to which the SFC 4,
respondents have agreed, the Court is not hound by the parties’ agreement on ejther |
or the scope/duration of the disqualification orders. Instead the Court must be g
based on the agreed facts, that s 214(1) was contravened and, if so satisfied, degep
scope and duration of disqualification orders to be made: see Re Riverhil Hold‘in«g
Securities and Futures Commission v Yick Chong San [2007] 4 HKLRD 46, [2007]

930. The Court in practice is likely to be guided by the agreement that the SFo
respondents have reached on the sanction to be imposed: see Securitieg and F,

Commission v Yeung Kui Wong [2010] HKCU 778 (unreported, HCMP 1742/2009' 9- ]

0) also Clled AUS t.ldhan cases V\h ch ha\de hC]d that there are 8 criteria

ification: : f the
i i i lification: (1) the character o
dri’s exercise of the power of dlsqua‘ i e
o ;1;13 Cp*lurtl'es S? breaches; (3) the structure of the compzlmlcs anzlsght% :e:g; i
e }; holders, creditors and employees; (3 T
naee (40 ine interests of share 5 Be : £ Nt
hqunesihl:c’:n)ntinuation of offenders as cognpanyddlltl Z(i::fgs;q(()g)a]tand one m)‘; i
E .- (7) the hardship to offenders an 3 et ol
R gf(gl;figgeé;fe(nécrs’ appreciation that future breaches could result in fu
€87, an

ot wdings.

s J (at para |

In Securities and Futures Commission v Cheung Keng Ching [2010] HKCU ¢
(unreported, HCMP 1869/2008, 18 March 2010), only the 3rd respondent agreed (g |
adoption of Carecraft procedure but the 1st and 2nd respondents did not challenge
alleged against them. The Court adopted the contents in the Carecraft schedule iy
it referred to the status and activities of the 1st and 2nd respondents and ordered
disqualification. On appeal, see Securities and Futures Commission v Cheung

i i isqualification imposed in
e BOLIAHRC 453 court will only interfere with the period of disqualification 1mp
ing ]

| inci i ircumstances in which
I c]lat\eﬁ tablished principles concerning circu n
ith the usual, well-estal inc : g circu es in W

L cei 11 1'111;1'\;%3 'm,a judge’s exercise of discretion vested in him: see Secur and
e court will inter ]

Practice Direction 5.2 (Case management) a lies to proceedings for a disqualification o ] i
: St . 1 KLRD 10T s Commission v Cheung Keng Ching [2011] 4 HKC 453

brought under s 214(2)(d): Re Inno-Tech Holdings Ltd [2016] 5 HKLRD 112,08

o e R S SRRl weland Holdings Ltd (No 2); Securities and Futures Comsmission v Kenneth Cheung
tylan s L ;

545 after hearing, two direc_tors received
:‘ Shi'ng [2‘012} ; HKPRtEeii? ‘rjriglli{ I(:JlllictfyJ the fact that they ha(_i obtained pe?q?élé
uahﬁﬁatl_OH O'r'de*rs lﬂ' Ithough not obtaining personal benefit, was _tound to havg a;her
: A b ’d“edorélgrlt 'udime-nt and further, resisted the apphcat.mn of thebeF ra !
- 1ﬂd€(Eﬁ3n atim:lls and agrecing to have the proceedings d}spos_ed of thy \;\gdle
mi';:t[;;g%egfred :ngd thus received a disqualification order at the mid-pomt of the
T ;

ket.

[214.08] Disqualification orders: length

The three brackets of disqualification period laid down by the English Court of Appeal i
Re Sevenoaks Stationers Ltd [1991] Ch 164, namely: (1) the top macket of over 10 yeur
for particularly serious cases, such as where a director faces as=cond disqualificatien
4 middle bracket of 6 to 10 years for serious cases which do not merit the top bracket
(3) a minimum bracket of 2 to 5 years should be applied where relatively speaking, a
is not very serious, have been adopted for the purposes of s 214 proceedings, §
Securities and Futures Commission v Fung Chiv [2009] 2 HKC 19 and Re Styland Hold
Lid [2011] 1 HKLRD 96, [2010] HKCU 23560, except that the minimum bracket
for any period under 5 years because there is no minimum period of disqualification
the SFO, see Re First China Financial Network Holdings Ltd [2015] 5

530, [2015] HKCU 2357 (unreported, HCMP 2502 & 2502A/2012, 30 September 20
In deciding which bracket applies, the Court has stressed that it m ight not be necessary (
desirable to go through the facts of previous cases but one should apply the prineiples §
the facts of the particular case. The relevant factors as set out in Re Westmid Packing Ser
Lid 11998) 2 BCLC 646 would be taken into account: see Securities and Fut

Commission v Yeung Kui Wong [2010] HKCU 778 (unreported, HCMP 1742/2009, 9 April
2010) at para 9, per Harris I, and they are:

j ] | eported,
urities and Futires Commission v Yeung Kui Wo:(.;g; tgg giﬂeljtlgrcxajﬁsﬁ% Eed e
P arch 2011), an alternate non-ex | O s R
;i 1742{3)?10(?)}121\;1:;:9) compared with that for the executive Qchtors ((:°n5 ’26;1%)1 rls‘
i.tt;;rhll?:irljesse-r responsibility in the day-to-day management of the company

[214.09] Disqualification orders: mitigating factors

into account:
-ﬁgatin-g factors set out in the Statement of Fa.cts agreed \;(g]{ljdlziz) Eiﬁigpg]nzd_ i
Securities and Futures Commission v 1;“ un;ig gh;; ' [23(193dH[201 P RIAD 96,' SO
4/ 2009). In Re Styland Holding _ , [2010]
Sogg’ﬁétzlfr??euagr};ed H)CMP 1702/2008, 23 Nover_nl_u?r 2010), Fhf: Cm;r; ngz;;:u
itters not reducir?g the ’rcsmndent’s personal responmbl_hty as‘a‘dlrgsi?;tem s thm;
tors; allepations not included in the agreed facts and which were mncon:
(1) Itis of the greatest importance that any individual who undertakes the statutery Bt ocoomt
and fiduciary obligations of being a company director should realise that these

anies being run
are personal responsibilities.

. . . -
e purpose of disqualification orders is to protect the public from comp
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[214.12]
[214.10]

Butterworths Hong Kong Securities Law

. and Fulures Ordinance (Cap 571)
F PART XI

by persons who are not fit to do so, and pose a danger (o creditors and ipye
deterrence is also an objective. The failures in the case of Re Styland Hf)ldings Lig
Securities and Futures Commission v Kenneth Cheung Chi Shing [2012) 2
325, [2012] HKCU 545, in respect of their breaches of duty, and the Ubtaining Of o
benefits, were held by the Court not to be mitigated by the fact that the i“VEStman;
by the directors remained generally profitable (though it should be noted thyy ﬂle
accepted that if an investment made by a company is not profitable, by itself this.

evidence of negligence on the part of the directors who resolved 0 make
investment),

CURITIES AND FUTURES APPEALS TRIBUNAL
SE!

B (o Part XI _ —
— rities and Futures Appeals Tribunal (SFAT), the body ;hat he‘;:
he SCELl SFC’s most important administrative powers, mc]u.dmgt IS pcnl\:;ztm;1
[+ ? 190 F:
from many of t‘ other regulatory approval under Pt V, to d1=SC1[;il'n'le1 anrgfrupt “
glicence o1 i in a regulated intermediary’s affairs u :
or to intervene in a reg : s
g beutfrcss in the architecture of checks and bfﬂanws on Lh? tSFS a:I
S0 kf_lfl’ the SFO, though it has expressly stated that 1tbdoets nzt(j;;:;z ii‘lquek“
i ; i roach to regulation, but to a S.1551e:
) -1 ose an alternative app o )
jve regulator o1 glf H[T;Eder the old law, a similar body, the SCLUHU‘?S 'antdtil::éuz:r?;
i fﬂl;&; Lﬁeard appeals from the same SFC decisions. It w;bdpdr e
H
pels P! {S’r counsel and two lay members. The pr ocedurei Oé the.bo 1nyecuﬁtieS
e ; Panel’s own discretion: ss 18-22 of the Iepealt o
ey and 1=1 151'2_6:15);;(1’ ‘til)lfdinance (Cap 24) and the repealed .Securme?1 an(‘iuljrtguar:;
P Commﬂl-'! dings Rules (Cap 24E). The new SFAT b‘uﬂds on t f;l’ld c and
s Pancl Prow, TE“FAgP It is headed by a present or retired High Court ]_U' ge, ;}S e
jures of theid SEAL: ‘ : wider range of SFC decisions than !
1 as OWEL 10 revIew a = .
. m?.m'mrs-b“ lE)L;'S‘Hﬂlz\/lljﬁn and investor compensation comparny dec_lsw'g ?lamﬁ
e nlillT!e[:; created by the SFO and the provisions of the Eliml(iilﬂg ;r l\’f‘::y X
MOEy SCT ‘ , strike down
] : o regils{ered institutions: Sch 8 Pt 2. The S];A"fht;ztm r;%ioiltdi;;mpowered -
. oy, Chezm-g s hstitute it with any decision that the _bo y 218(2). The SFAT follows a
it o e L decision back to that body with directions: s ( = 18 L St S
| e 1. Lik AP, it is inquisitorial an
3 . 1. Like the SFAP, i
the actions of its former directors. The history of events leading to the need for the cour | ¢ set out in Pt XI E:ind.i-ChgTal:rtlatter 1t has extensive powers to compel and receive
i iti ing before decidin : : as hortened
i aheaﬂ“;éﬂl: its own proceedings: s 219. The appeal Pf_’rmd has beeniss :lioe\;ed
ce and re-gu .ld law to 21 days afler the decision in question, but scope is cﬂ -
o Fi‘w (()]od cause is shown: s 217. An SFAT decision on a que‘-";“lm: 2:1’ té)
Jate appeals it g { of Appeal (s 229), otherwise decisions are ]‘_1r.1a1: s 231. App .
lable to the Court o lgg decision, with a few exceptions, until the outcome of the
o ally stays the SFC’s decision, : - st el e arvisal
SFAT tllllseuzfl)lge; 1{ withdrawn. SFC decisions typically do not take effect until the app
al or E

creates 1

On what factors may be taken into account in mitigation, see also Re Firss Ching Fp

1 (v
Nerwork Holdings Lid [2015] 5 HKLRD 530, [2015 ] HKCU 2357, g

&t _tiVe
[214.10] Orders other than disqualification

In Securities and Futures Commission v Cheung Keng Ching [2010]
(unreported, HCMP 186972008, 18 March 2010), the court ruled that sg

214(2)(e) are drafted in wide and flexible terms. Upon being satisied that the ,, ;
suffered losses arising out of the fransactions in question and arising out of the fing
made against the respondents, the court made directions in respect of the commengey

s sanction (o ep T
compromise of the civil proceedings: Securities and Futures Commis

[214.11] Level 3 fine

The reference to a Level 3 fine is a reference to a maximum of $10,000.5113C and Sch§
of the Criminal Procedural Ordinance (Cap 221). od expires: s 232,

Jocuments relevant to Part XI:

[214.12] Costs order and impecuniosity of defendant Schedule 8 of this Ordinance

i Rules
Securities and Futures (Registration of Appeals Tribunal Orders) Ru
- Order 62 of the Rules of the High Court

In the absence of agreement, a defendant will be ordered to pay the SFC’s costs of
disqualification proceedings attributable to him, Normally a defendant's impecuniosi
irrelevant to the Court’s exercise of discretion on costs: MB Building Contractors p
The Independent, 23 November 1998), see Securities and Futures Commission v Division 1
Di [2011] HKCU 961 (unreported, HCMP 1761/2009, 24 May 2011).

Interpretation

8. Interpretation of Part XI
n [hlS Part, unless the context otherwise rt_a_qmres— o
‘application for review’ (4% ¥ %) means an applicati

under section 217(1);
Judge’ (% 'E) means—




214.12]
Butterworths Hong Kong Securities L
h [215.04]

Futures Ordinance (Cap 571)

(i) 18 within the description set out, opposite such

provisions, in column 3 of Division 3 of Part 2 of
Schedule 8;

i’ (%4 %) means the Securities and Futures Appeals

“Tribund
Tribunal established by section 216.

(@) a judge or a deputy judge of the Court of First Iy ' and

b :
EV; ra former J_llSthE! of Appeal of the Court of A b
d.former Judge or a former deputy jud g
First Instance; - Couy
€ H - 3 4
p(ar;ttest;(%ﬁ‘ ), in relation to a review. means
a ¢ relevant authority maki | i
e y making the specifieq decj
‘ (b) the person making the application for review
relevant authority’ (77 1 & £ —
(a) in relation to a ifi
) specified decision withi
n t e
para_gTaph (a) of the definition of “specified dl::e N
0 section, means the Commission: "
) in relation to a specifj
pecified decision within th
T o3 11 e ;
glgragrdph (b) of the definition of “specified dm i
( this sec_uon, means the Monetary Authority; or i
¢) in relation to a specified decision within t,he mean;
E:;r?igraph (c) of the definition of “specified decisi(;3 a’l’] :
sect on, means the Commission or the recognizedn' 3
pensation company by which the decision o
the case may be); e

in Quesy Enactment History

ecfion came o effect 1 April 2003.

] <Judge’
of First Instance’ means the Court of First Instance of the High Court: Interpretation
eneral Clauses Ordinance (Cap 1) s 3. ‘Court of Appeal” means the Court of Appeal

Hsgh Court: ikid, The High Court is established under the High Court Ordinance

apd)-

!1Yi % ‘Kelevant authority’

Jission’ means the Securities and Futures Commission referred toin s 3(1): Sch 1 Pt
‘review’ 5 : * ‘Monetary Authority” means the Monetary Authority appointed under s 3A of the
(#&#) means a review of a specified decision b OO pge Fund Ordinance (Cap 66): ibid. For fu}:the;/inforr;llitrilon onht}icle Monetary
TSN C | <htlp:/fWWW. a.gov.hik>.
®

Tribunal under section 218(1);

‘specified decision’ (35 ik &) means—
(a) e% decision of the Commission which—
(i} is mlade under or pursuant to any of the provisio

out in column 2 of Division 1 of Payt s f Sc
8; and ¢ o Schedul
(i) is th_hin the description set Guy, opposite
provisions, in column 3 of Division 1 fP 124
Schedule §; 7 "
(b) a decision of the Monetary Authority which—

i i I
(i) :)su?];de ulnder c;r pursuant to any of the provisions
column 2 of Divisi
o 1vision 2 of Part 2 of Schedule
(i1) s W-ll.hll’l tI_’le description set out opposite such
provisions, in column 3 of Division 2 of P rt.
Schedule §; or i
(c) a decision i
: of the Commission i
: ; or a rec investor
compensation company which— reccenized
1) i ‘
(1)  is made under or pursuant to any of the provisions sel

out in col 1Visi
- umn 2 of Division 3 of Part 2 of Sched ule

see the Monetary Authority’s website at

] ‘Specified decision’

ons which are “specified decisions’ and which can be reviewed under s 217 are listed

¢ Sch & Division 1 of that Part lists the decisions of the Securities and Futures
sion which can be reviewed; Div 2 lists the decisions of the Monetary Authority

an be reviewed; and Div 3 lists the decisions in relation to investor comp
d. The decisions which can be reviewed are those set out in

ensation

which can be reviewe
_made pursuant to the provisions set out in colu

nder s 5A of the Exchange Fund Ordinance (Cap
¢ Authority under the Banking Ordinance (Cap

mn 2 of each Division.

onetary Authority is appointed u
ertain types of decision made by th
may be reviewed by the Securities and Futures Appeals Tribunal.

or compensation claims are made under Pt XII of the Ordinance dealing with the
estor compensation fund and the rules made under that Part. The power to make decisions
ation to the payment of claims is vested in the Securities and Futures Commission,

the recognised investor compensation company (recognised under Pt 11 Div 5).
us decisions made under the Securities and Futures (Investor Compensation — Claims)
(Cap 571T) are listed under Sch 8 Pt 2 Div 3, as amended by LN 231 of 2002

tive from 1 April 2003).

Division 2
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[215.04]
Butterworths Hong K
0. ” )
S — 9 Kong Securities Law and Futures Ordinance (Cap 571) [216.03]
ecurities and Futures Appeals Tribunal i
5 Enactmeﬂt History
16. sy : » .
1 Securities and Futures Appeals Tribuna] ion came intO effect 1 April 2003,
There is established a Tribunal to be known :
::\iil :utures Afppeals Tribunal which shall havag jt:ff Secuy General Note
ew Specified decisi T18digy S
question or issue ari]?l()ns, and to }_16%1I and determ; : fies and Futures Appeals Tribunal (SFAT) was a new tribunal established under
by e sing Ou.t of or in connection : o5 and Futures Ordinance to replace the Securities and Futures Appeals Panel,
@ ) ccordance with this Part and Schedy] | iously operated under the now repealed Securities and Futures Commission
Except as otherwise provided in this Part or S °8 . " The SFAT is a permanent body and has wider jurisdiction than the Panel
Tribunal — or in Schedye g e. The O or the SFC’s Guide to Legislative Proposals on Establishi
e had: see further the s Guide to Legislative Proposals on Establisning d
(a sh: : . 3 and Futures Appeals Tribunal, (5 Tuly 1999): and the SFC’s Consultation
(b; leﬂ consist of a chairman and 2 other membe Emn the Securities and Futures Bill, April 2000, Ch 9.
shall be presided o rifiad S; and ]
the 8 thl:;r me bOVeI by the chairman who shal] ¢ ' is a full-time review body which may review, on application, the merits of a
) mbers. atory decisions made under the Ordinance by the SFC, the Hong Kong
(3) The h gU]d y 4 . I =
chairman of the Tribunal shall be a jud ‘ Authority and an investor compensation company recognised by the SFC, and to
members of th i 4 Judge and the 2 g ine any question or issue arising out of or in connection with any review.
@) ¢ Tribunal shall not be public offi li 1 determ yq g
1Cers. :
Pal't- 1 of Schedule 8 shall have effect i S T has jurisdiction to review “specified decisions”, a term defined in s 215 to include
appoimntment of me : : n relation g | ~ noe of decisions of the SFC made under the Ordinance. The jurisdiction of the
d sitei mbers of the Tribunal, and to th L by e o s 218, The SFAT has
and sittings of, and procedural and th, € procee; is to review hO.SC decisions on_thg merits: see 218. The F T_ as thf:_ power 1o
the Tribunal other matters concep i Fuil merits Teview, exercising its independent judgment, which it is obliged to do
(3) W o T Ling at its own decision: see Tsien Pak Cheong David v SFC [2011] 3 HKLRD
here the Chief Executive considers a . (€00011]4 HKC 410, see above [194.07] and below [216.04].
Tribunals may be established for the Pur[p)propni‘te, iy - diction of the SFAT includes the power t hear and determine any abuse of power
wh L ’ oses of anv revi arisdiction Ot the includes the power to hear and determine & use 0l powel
eLell . the provisions of this or any other O d_ﬂy 1o SEC connected with the decision under review, including failures by the SFC to
app ly’ SUbJect to necessary modifications TCimaiE ywithprocedural fairness in internal inguiries made in connection with the decision
additional Tribunals (including : ations, to each of eview: Berich Brokerage Lid v Securities and Futures Commission [2005] 2 HKLRD
and other members of g appomtment of the chay (2005] HKCU 88. Persons aggrieved by such conduct falling within the SFAT’s
additional Trib s of, and all matters concerning, each, +f su Jiction under s 216 should generally seck redress through this appeal process under Pt
© ; al Tribunals) as they apply to the Tribun ;1, g her than applying for judicial review, since judicial review is a remedy of last resort
Wlth thf‘: e_XCf:ption of the chairman of the Tri‘-\ . ‘ | ‘sh()uld not generally bf’. av 'hll;le if the aggrievled_ persgg hSas aIrEI -Iagfmgti\ée remedz:
Judge within the meaning of ! ovunal who y j)??rgkerage Ltdjv Secur mes. and Futures Commission [200 12 RD 583, [2005]
" . cti WOy nd Stock Exchange of Hong Kong L ¥ [ elopmer {
“judge e paragraph (a) ¢t the definitio : 88 and Stock Exchange of Hong K g Ltd v New World Dev olopment Co Ltd [2006]
a5 8 fo To b on 215, a member of the Tibunal may be p HKLRD 518, [2006] 2 HKC 533.
! or his services, such am L\
I s ount as tne i
considers appropriate, and that am. ‘l Financial Secre _. e =
general tevenue ount shall be a charge on the 1216.03] Composition of the SFAT
(7) Where a person who is a judge within . Ihe SFAT consists of 2 chairman, who is a full-time member of the Tribunal, and is a judge
(a) of the definition of o 1 th.e meanu‘lg of paragr ‘«draﬁned in s 215), and two members appointed in relat':on to specified re’views: S8
o . g¢ 1n section 215 is inte ))-(4), The Lwo non-permanent members (referred to as ‘ordinary members’: see Sch
the chairman of the Tr . s appointed P
N e Tribunal, neither the appointment n | 55 12-15) are not to be public officers: s 21 6(3). A public officer 1s a person holding
vice or removal of the person as the chai % office of emolument under the HKSAR government whether such office is permanent
(a) the tenure of office of : rman affects— emporary: Interpretation and General Clauses Ordinance (Cap 1) s 3. Whilst the two
person as a | e lalld the exercise of powers by, th ' members are appointed in relation to d specific case for review, they may from
®) a judge within the meaning of that paragrapli {0 time be reappointed: Sch 8 Pt 1, s 13. In some instances, it is possible for the
the person’s rank, ti ; : hairman to sit as the sole member of the tribunal in the determination of a review: Sch 8
: , title, status, precedence, sal ) Pl s 31
rights or privileges as a holder of that offi - -
. office; ! N .
(c) the terms and conditions to which th : = SFAT is intended to be independent of the SFC. The chairman is appointed by the
e person is subject of Exccutive of the HKSAR on the recommendation of the Chief Justice of the Court

1 and General Clauses Ordinance

-EinalAppeal: Sch 8§ Pt 1,5 7; and see also Interpretatio
f the appeal panel and the two

as a holder of that off
s 1ce.
) s 3. The Chief Exccutive shall appoint members o

s

lary members, selected from the appeal panel and recommended by the Chairman, are
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[216.04] Butterworths Hong Kong Securities | gy, H

appointed by the Secreta

ry for Financial Services for the purposes of a reyjey,. Seh
ss 2 and 12. :

[216.04] Approach of the SFAT

In Radland International Itd v SF

C (unreported, SFAT 372008, 7 August 200g)
J, Chairman of the SFAT:

56. In its published decisions over th
emphasized that it does not exist i
attempting to impose its own (frequently uneducated) view of wha should,
not, take place within any particular market activity — viewed thus, the SFAT
in any sense (o be regarded by applicants for review as an “alternative regulag
as a ‘regulator of last resort’, but represents an arbiter of fundamentg] faimegg «
the context of regulatory disciplinary decision-making, no more and ng
Tribunal being minded to interfere with any particular regulatory disciplinary
only if and when it is clear that something obviously has gone wrong, and
requires to be rectified.

€ past 5 years the SFAT hag

time gp ,
n order to ‘second-guess’ .

the regulag:

37. It has also frequently been made clear, as a matter of primary philosophy
the SFAT does not regard its function as that of forming an independeng vie
what is, or is not, happening in the marke i

regulator, which professionally oversees the infinite variety of securiieg’ a
practices upon a daily basis, and chooses to act in regulating those practices
basis of its published regulatory guidelines, and at all times in 4 manner p

to be in the best interest of maj ntaining the fundamental integrity of the markefs, OO 4

Li Kwok Keung Asser v SFC [2011] 1 HKC
thout objection that the established jurisprad
at the SFAT interfered only with the decisions ot
when something patently had gone wrong with its decision, and manifestly eg! ired (o
putright. But such a standard of review should change in light of Tvien Pet “heong
v SFEC [2011] 3 HKLRD 533, [2011] 4 HKC 410 where the Court of A ppral stressed
the SFAT, in order to perform its role as a powertul safeguard to ensure that the ¢
decisions are correct, proper and fair, has to carry out independednt a full review
merits and it has the expertise to do so. In Tsien Pak Cheong David v SFC [2011] 3 HI
533, [2011] 4 HKC 410, the Court of Appeal rejected the sugzestion that the SFAT g
accord the decisions of the SFC under s 194 with “special respect’ and noted that:

This approach was entrenched in
the Court of Appeal observed wi

565, % e
the SFAT jurisdiction then was th

€nce

53... The power and function of the SFAT is different from that of the SEC.
have said, and quite unlike the role of a professional disciplinary tribunal, the §
is both prosecutor and judge, amply brought home by the fact that [the Director of
Enforcement] signed both the notice of proposed disciplinary action and the nof
of final decision. SFAT on the other hand is designed (o ensure an independen
impartial decision. It is chaired by a judge, and its members must not be publie
officers and are chosen by the Chief Executive:

“...from persons in the community with expertise in the financial services field...
‘and as 1 have said eminent]

y suited to decide fairly independently and impm‘tiﬂ}?
what punishment is necessary lo safeguard the integrity and reputation of the financial
markets in Hong Kong...’

!
57. ..Itis the SFAT’s decision which should command the court’s special respecl. .«
One must bear in mind that, a §

FAT is an administrative tribunal chaired by a judge
with two lay members, and is: 1

620
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[216.04]

.nd Fulures Ordinance (Cap 571)
a

d informed tribunal, which is particularly well placed 111_a{1y caggetsc})
n » ALLE) e : e
. la.qures are required to deal with (persons in the financial serv
t meas
98 whal

protect the public interest.”

Applications for review of s;)eciﬁegrzlszlz;);sieved -
i a pers

Sum?f?ﬁfﬁ%@iﬁ %ilgsgng a)L’lthOI;ity ma_de in respect of
SPCCIIrjlzy by notice in writing giver} to the Tribunal, apply to
E?Tribu’nal for a review of the decision. - —_
i iven to the Tribunal under su}_)sectlon (1_) bha‘ se
3 no}ilcifiunds for the application to which the notice relates.
i el"1Dcation for review of a specified decision of the relevant

iﬂk?ggty shall be made within 21 days after—

(a) cubject to paragraph (b)—

(1) where there is any requiremeqt inlthis or any othher
' Ordinance for notice in Writn_lg in respect of t g
decision to be served, the notice has been serve
in accordance with such requirement; or o
(i1) where there is no such reqlljilrement, a notice 11(11
writing in respect of the decision h_aslbeen serve
on the person in respect of whom it is madfa, ‘
b where the decision is a spegified decision WF}:CE is
g described in column 2 of Division 1 of Part 3 of Sc e‘ il lel
8 and to which the provision set out, opposite ?uhc t
description of the specified decision, 11% c}cl)lucrlnn_fi‘ (())rtl thzs
s i ice in respect of the decisi
Division applies, a notice in re cil
been given to the person in respect of whom it 1s.ma_de.
Notwithstanding subsection (3), thebTributnal, ipog;gflzgc)m g;l
iti ject to subse ;
in writing by any person, may, subj subs .
:)rder extgendythe time within which an apphn_:atm}rl] if]m[; rev;e(;z
ifi isi f the relevant authority shall be m:
of a specified decision o ‘ ty shall be mac®
i the time within whicl
der subsection (3), whereupon _ .
22 application shall be made under subsection (3) shall be
extended accordingly. _ .

The Tribunal shall not grant an extension under subsection (4)
unless— | )
(a) the person who has applied for the grant of the ex_t‘enﬁl?lg

pursuant to that subsection and the ‘relevant.author'ﬂ}(fl . a ¢
been given a reasonable opportunity of bf:mg hecu_" . at;ll
(b) it is satisfied that there is a good cause for granting the
extension. . _
Where the Tribunal receives a notice under subsection (1), it
shall as soon as reasonably practicable thereafter serve a copy
of the notice on the relevant authority.
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[217.01]

[217.04]

! Ordinance {Cap 571)
Butterworths Hong Kong Securitisg Lay and F gtures

judice, ¢ sation in costs and so
the usual considerations of prejudice, compensa
iect Lo
4 SubJE.C :
that: | )
=J ol isi section 217(5) (Cap
his legislation, and in particular ic [jrowsmnf, c;i; s;:ﬂted . n(] e
e fromers O ftt to lay down that an extension ‘shall 'no e
D, hove See'nf'::d that there is “good cause’ fur_ such ;:_,Tra‘nt. In the circumstances It
Tyibunal i satl;llc to posit that, whilst putting in Ezh;@;nstem ?/n e
gems rcos010 ;ases of delay, the legislative inter e
' usable cases o 1y th _  laying down th
onsidered 10 5 ?f); making an application for review was to 11[112:12 i A et
3 day time limit mmencement of service of such penalties 2 B e
« :nty b lator. Hence the requirement of ‘good cause’,
‘ a industry regulator. : ; RELIL B
> SF];(,: ({;jqitmpreted in the circumstances of any give
may DE

[217.01] Enactment History

This section came into effect 1 April 2003.

[217.02] General Note

. Tl by

are defined o |

| I i d.

i : ingent approach in this regar

<es demonstrate that the Trzbunal t;l;s Eé ;K%ng??ZO] (})Jp26 i

F enl cas -urities Co Lid v SFC(unreported, s

[217.03] Person aggrieved s Brother Secu:i n;if;eitothe R a%?giinﬁ;mted, o

e grimlﬂd in Chung Nam .S'ecurities_ Lid & Anordvt i 0y e e

b gral})tem) where the Notice of Review was faxe oth o n The, st (Y

B d((iJ received by the Secretary of the ”zf(r)llbémgé (?;lug sst 2010, E] alemoon,

roffce hours T » SFC (unreported, SFAT 97 \ : LG LR
ik S'fe‘:‘sa; I;Si‘nanéial difficulties amounted to good cause but a

the argurr e

arguably manifestly
the basis that the life ban imposed by the SFC was arguably
ted on the Das

‘The person whe may apply for review of a decig
5 271(1). Any person who has a decision made
for the purposes of appealing against th
Council [1990] 2 QB 1, [1990] I All ER 243,
may, however, be wider than that. Whilst the meaning of *person aggerieyed’
determined in the specific statutory contex( (Arsenal Football Clup Lid vy Smith (
Officer) [1979] AC | at 27, (1977] 2 All ER 267 at 280; Koowaryg |
Peterson (1982) 153 CLR 168 at 185), the maodern approach of the COUrts is fy 44
more generous interpretation of whe aperson aggrieved may be: Cook v Soutthend By
Counci, above; Attorney-General of the Gambia v N'lie [1961] AC 617, [1961] 2 A
504. In the latter case, it was stated tha: ‘The words “person aggrieved” are of wide
and should not be subjected to a restrictive interpretation. They do not inej ude, of ¢
mere busybody who is interfering in things which do not concern him but they do

a person who has a genuine grievance because an order has been made which preju
affects his interests’ (at AC 634, All ER 51 1}. This ap,

proach was followed by the Cm
Appeal in Eagle Queen Co 114 v First Banghkok City Finance Lid [1989] 2 R
71, [1989] 1 HKC 59 In Australia it has been held that an applicant wil] be 5

agerieved if the applicant ‘can show a grievance which will be suffered as » 1

ion is the “person aggrieved’
against him or her wil] b
at decision: Coof

The categories of Persons who are

by the
€ 4 persop 4

5 . ; omments of
. . * in other areas thus have to be read subject t‘o‘t?}ﬁ ‘tbr(;;seeil oA
JR(gn - tod cause In tablish ‘good cause’, there must be sufficien i he Caue:
Skt Inany even[’,t(’ Pﬁ ;7(; at 588 (extension of time ’rqr service (])L ;”[7(-)01] T
sy Jones [1970] 2 Q tice v Hong Kong and Yaumaiei Ferry Co ' 1‘1 ‘-an St
al in Sef'i’fmril’{;'ri{:g};]c% to be applied in deciding{ whethfr E;kde icr,l?o s e
t out the general ision of a court. Relevant factors to succeeding if
e for appealing from a decision o ay; the chances of the appeal succeedi
oo i o ol g 7
sio_n X gizlzlle{“ll;ed?act that the omission to appeal within time was du
on 15 granied.

n Lo app SRR AT exietiEion of e,
irt of the legal adviser may be a sufficient Cdttls_ef Ltt:;1 (]:ugglfgyais short and wholly
St of part o A s ( less jmp(]['tall 1 : . h
e ; : ; . L ; ; . case are les _ . come it. Where
decision complained of beyond that which he or she has as an ordinary ‘LS ber R 0o applicants bstantial, strong merits are required to overcom
public’: Tooheys Lid v Minister for Business and Consumer Affairs (1087536 ALR 6 able. Where the delay is subs ’
79; see also Australian {nstifute of Marine and Power Engineers v Secr,

i as ady due to the necessary
-ecretary, [ ground for extension of time is thatht.he afpgz??e\zi;fi?i rff:;lyc it o cau.s(;,
Transport (1986) 13 FCR 124,71 ALR 73 g 80-81. rmation not havln& bcer,1 Ublglljlnijiy lzol{beg‘ltcjl;sion are stated in general tenntsh z)rng{;pler; ’
e the appm-:a]];tRS %andbergen (a bankrupt); ex parte the ﬂustge of e Propon
or details given: cf Re [1955] 1 All ER 40, [1955] 1 WLR 2‘. (aP?time decr
e _Wmﬂ'bﬂfg"f;’l ). For further cases in relation to c?xtenmon 0 e e
it bamuﬁf;y Wai [1993] 2 HKC 623; Chan Sik C'hemi% 1B

: [B[gliggl;ljog’lsﬁ(eée IVQE()'ln{i gonmy v Thomas Wilkinson & Sons Litd |

s :

[217.04] Time Limit for application

In calcu]atfng time, a petiod of days

the date of service: see Interpretation and General Clanges Ordinance (Cap 1)s 7?(])( It

the last day of the period is a public holiday, a gale warning day or black rainstorm w.
day, the period includes the following day: see Interpretation and General Clauses Ord
(Cap 1) ss 71(1)(b) and 71(2).

PrOCEEdiI'lgS 'befo‘re ni]i?\: E;]aq been made, the Tribupal
Qlf;?]r rae[\lfii%lf)1;}(izems%[£i(geile‘éecision to which the application
rFeqlﬁtc?;;ing the review of a specified decision under subsection
(a) b thceo:?il;rlzaxlfarfya{;_set aside the decision, and, where the

In Mona Wong Wai King v SFC {(unreported, SFAT 4/2003, 16 December 2003) the
indicated that in the context of proceedings before the SFAT, an application for extens
of time is not simply subject (o the exercise of a wide Judicial discretion, often lib
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acting or proposing to act in a professiona)]
connection with a matter arising under
provision; \

Capacipy

d Spe l}'
(d) In connection with any judicial o
which the person is a party;
In accordance with an order of a court, or ip

) ace

with a law or a requirement made under a [ay-
]1::0 iperson appointed under section SA(,?, :
xcbange Funq Ordinance (Cap 66), if the disc] o8
enable or assist the person to assist the I\Ifj[smﬁ
one

Authority in i i
| performing a functi
section; or g on referred ol

to the Hong Kong Deposi i
' posit Protection Board egtahfin.
E)é/ section 3 of the Deposit Protection Schemeecs)tf(?ih o
5 ap 381) fqr the_ purpose of enabling or assist . |
oard to perform its functions under that Ordinann f
ce

I other Proceedipg,

(e) IE
0rds E

()

(2)

(5) A person wh
: 0 contravenes subsecti i
o e, ction (2) commits ap offence

3 - .

(a) on conviction on indictment to a fine of $1,000,000 4 :

" to 1imprisonment for 2 years: or . -

) on summar icti ’
) . Yy conviction to a fine at |
imprisonment for 6 months. . m

(6) In this section — Y

s & S g
information’ (% #) means a matter referred t

0 1n snbaseetio
(2)(a) or a record or document referred to in s ot

ubsection (2)(e),

[381A.01] Enactment History

This sect‘ion was added by the Securities a
2014), effective 10 July 2015. Th,
378(1), (2) and (11} in respect of

nd Futures (Amenament) Ordj ] of
. Fut : i mance 2014 (6.of
e wording ot_thls section may be compared with that( 0::
the preservation of secrecy by the SFC, {

[381A.02] General Note

This section was en

acted as a part o C i
P e part of the amendments introduced by the Securities and:

l 2 ~
derivative products gn)d 3—;?1]8[:1?;]:;)6{132 UCl)inO; ﬂ_'lﬁ f?g“]aﬁon outnted o
Sertvally i sa . erivatives are regulated b [KMA
under the new Part TTIA. This new Division 1A wag fdded to galtzo)t(h\/tlh; I:U?::

a Confidentia]ily requireme L P
: 2 nt on the HKMA and other pers 3 1 ved in P rformance
of the HI{MAS fl.ll]C[lO[]S under the p[’OpOSCd I'Egulﬂ[(}l yi‘::}:;e v e 3
& <
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o definition. 5€¢ Sch1Ptlsl.

Disclosure by Monetary Authority

Despite section 381 A(2), the Monetary Authority may disclose
information—

(a)
(b)

(@)
(b)

in the performance of a function under, or for the purpose
of carrying into effect or doing anything required or
authorized under, any Ordinance (other than this
Ordinance);
to a person who is a liquidator appointed under the
Companies (Winding Up and Miscellaneous Provisions)
Ordinance (Cap 32);
1o the Securities and Futures Appeals Tribunal,
to the Market Misconduct Tribunal;
to the Banking Review Tribunal established under section
101A of the Banking Ordinance (Cap 155);
to the Anti-Money Laundering and Counter-Terrorist
Financing (Financial Institutions) Review Tribunal
established under section 55 of the Anti-Money
Laundering and Counter-Terrorist Financing (Financial
Institutions) Ordinance (Cap 615); or
for the purpose of enabling or assisting the Monetary
Authority to perform the Monetary Authority’s functions
under a specified provision, to an auditor or a former
auditor of—

i) an authorized financial institution or a former
authorized financial institution; or
(ii) an approved money broker or a former approved

money broker.
Despite section 381 A(2), the Monetary Authority may disclose
information obtained by an MA investigator under section 184B
to—
the Financial Secretary; or
the Secretary for Justice.
Despite section 381A(2), but subject to section 381E(1), the
Monetary Authority may disclose to the Commission—
information relating to a person other than an authorized
financial institution or an approved money broker; and
information relating to an authorized financial institution
or an approved money broker if the Monetary Authority

is of the opinion that—
1) it is desirable or expedient that the information

1099
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should be disclosed to the Com
interests of the investing public
interest; or

the disclosure will enable Or gagiail
Commission to perform its functiong andl—s't 3
contrary to the interests of the investin |
to the public interest. SPi
Desplte SF:Cti(?n 381A(2), the Monetary Authority may g
}nformatlon in the form of a summary compiled 9
_mformat_mn in the Monetary Authority’s Possession mm]n
_11‘1f01mat10n pro-v1ded by a person under a specjﬂed’prg
if ttf;le iummary 18 50 compiled as to prevent particulars e
to the business or identity of any person fi i .

. son from :
from it. P PeREES
Despite ;ectioq 381A(2), the Monetary Authority may digejos
Imformat.lon with the consent of the person from whb v
information was obtained or received, and if the in'fomll11
relates to a different person, with the consent also of that pe 3
The Monetary Authority may, in disclosing information yp

this section, impose any condition that the Monetary Auth
considers appropriate. 0

In this section—

miSSiQn
Or 1n the po

(ii)

(4)

(5)

(6)

(7)

£ = X5
information’ (¥#) means a matter referred to in sg'tihmb
381A(2)(a) or a record or document S

o = referred to ir sacj n

[381B.01] Enactment History

rgf(})]ii section was added by the Securities and Futures (Ame=advient) Ordinance 2014 (6ol
), effective 10 tlu]y 2015. The wording of this sectior may be compared with the
wording of s 378(3) in respect of the preservation of secrecy by the SFC

[381B.02] General Note
This section sets out situations in which the HKMA (only) can disclose information that

comes into its possession when performing its function egime
1S s 8 unds !
on OTC derivatives. See also [381A.02]. e e e e

[381B.03] Specified Provision
For the definition, see Sch 1Pt [ s 1.
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Disclosure if Monetary Authority considers condition

Despite section 381A(2), if in the opinion of the Monetary
Authority, the condition in subsection (3) is satisfied, the
Monetary Authority may disclose information—

to the Chief Executive;

a

((b)) to the Financial Secretary;

© to the Secretary for Justice;

() to the Commissioner of Police;

(e) to the Commissioner of the Independent Commission
Against Corruption;

(f) to the Insurance Authority;

(2) to the Registrar of Companies;

(h) to the Official Receiver;

(i) ‘0 the Mandatory Provident Fund Schemes Authority;

() to the Privacy Commissioner for Personal Data;

R) to the Ombudsman;

i) to a public officer authorized under subsection (8);

(m) to the Financial Reporting Council established by section
6(1) of the Financial Reporting Council Ordinance (Cap
588);

(n) to an inspector appointed by the Financial Secretary to
investigate the affairs of a corporation;

(0) to a recognized exchange company;

1) to a recognized clearing house;

(Q to a recognized exchange controller;

(r) to a recognized investor compensation company;

(s) to a person authorized under section 95(2) to provide
authorized automated trading services; or

(t) with a view to the institution of, or otherwise for the

purposes of, any disciplinary proceedings relating to the
performance of professional duties by an auditor or a
former auditor of an authorized financial institution or a
former authorized financial institution.
Despite section 381A(2), if in the opinion of the Monetary
Authority, the condition in subsection (3) is satisfied, the
Monetary Authority may also disclose information to—

(a) an authority or regulatory organization outside Hong
Kong which, in the opinion of the Monetary Authority,
satisfies the requirements referred to in subsection (4);
or

(b) a companies inspector outside Hong Kong who, in the

opinion of the Monetary Authority, satisfies the
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3

)

(6)

(7

(8)

9)

(10)

Tl i nasss

Butlterworths Hong Kong

Securilieg |

(b) the dis
closure of the infi i
.. . Ormation wij] .
;ec;p;ent of the informatiop to Peffoinab]e Or' e
.unctions and it is pot contrary to thm' the e
nvesting public or to the © Interge

; public intereg
The fequirements referred to i subsection ;

Monetary Auth

Investigates banki
and

ority or regulates

: Superyi
g, Insurance or other finanag

financig] gapys

18 subj
subject to adequate SECrecy provisiong

iz to in subsect

tompanies inspector outside Hong Kosgon o -
Igerforms functions simjlar to the f
Registrar of Companies or 1, -
Investigates the affairs of corpo

1s subject to ade

(a)

(a}
ctiong of (k

eg%l]ates, superi\sfjs J
rations; anqd 1
quate secrecy Provisions,

ority is satisfied of
and (b) or (5)(a)

(b)

the matterg refemdﬁ.
and (b), the Mg

: Practicable gétor ;
in the Gazette, the name of th : ;th i
Coa 0] 'i;:

Or companies inspector:

()
(b)

(c)
(d)

o closed under subsection
A matter published i
e il under subsection (6) is not subsidi

| ary
In this section— - P
‘com fes 1 ? |
Outgz:zﬁi ;nsljgector (S FEE) in relation to a place

( . , lace

g Kong, has the meamng given by section 378?1?5..):

‘information’ (%
formation (F#) has the meaning given by section 381B(7).
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wa!
nﬁve 10 July 2015. The wording of this section may be compared with the

;i 378(3), (5), (6) and (9) in respect of the preservation of secrecy by the SFC.

deriva S
ablic or public interest. See also [381A.02].

[381C.02]

| Enactment History

s added by the Securities and Futures (Amendment) Ordinance 2014 (6 of

2] General Note

1 sets out circumstances in which the HKMA may disclose information that
o its possession when performing its functions under the new regulatory regime

tives, subject to the condition found in sub-s (3) above in respect of the

Restrictions on disclosure by persons to whom

e mation is disclosed

If information is disclosed pursuant to section 381A(2) or in
any of the circumstances described in section 381A(4), 381B(1)
e 2y or 381C(1), unless subsection (2) applies—

the person to whom the information is disclosed; and
any other person obtaining or receiving the information
from the person to whom the information is disclosed,
either directly or indirectly,

must not disclose the information or any part of it to any other
person.

Information disclosed as described in subsection (1) may be
disclosed to any other person if—

the Monetary Authority consents to the disclosure;
the information has already been made available to the
public;
the disclosure is of a part that has already been made
available to the public;
the disclosure is for the purpose of seeking advice from,
or giving advice by, counsel or a solicitor or other
professional adviser acting or proposing to act in a
professional capacity in connection with a matter arising
under a specified provision;
the disclosure is in connection with any judicial or other
proceedings to which the person or other person referred
to in subsection (1)(a) or (b) is a party; or
the disclosure is in accordance with an order of a court,
or in accordance with a law or a requirement made under
alaw.
The Monetary Authority may, in giving any consent under
subsection (2)(a), impose any condition that the Monetary
Authority considers appropriate.
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(4) A person referred to in subsection (1)(a) to whom
1s disclosed commits an offence if the person—

(a) discloses information i i
ation in contraventio ‘
e n of that Subge

o

(b) at the time of the discl .
osure knew or ought ‘.
have known that the information was pre%iosslaso{la Y
E}? th.e person pursuant to section 381 A(Z) o ry iils s
e circumstances described in secti any ¢
or (2) or 381C(1), 1on 381A(4), 38

unless the person proves that the '
: _ person had reasonaple
to believe that subsection (2) applied to the disclosure by iﬁeg;

(5 A person.referred to in subsection (1)(b) who obtaing
information commits an offence if the person 4

(b) at the time of the disclosure knew or ought reasonap

381A(2) or in any of the circums ]
. tances descriphac
section 381A(4), 381B(1) or (2) or 381C(1) escribed |

unless the person proves that the

e the pe person had reasonable grounds

subsection (2) applied to the disclosu '

re b th Son.

(6) A person who commits an offence under o i
18 liable—

(a) onlcon\_fiction on indictment to a fine of $1.00% &)

to 1mprisonment for 2 vears; or O

(b) on summary conviction to a fine 2t ic
Imprisonment for 6 months.

(7 To avoid doubt— 1

and

vel 6 and to

(a) this segtiqn does not apply to intirmation disclosed to the
Commission under this Division; and A

(b) sectiop 378 applies to information disclosed to the
Commission under this Division. W

(8) In this section—

‘information’ (¥ #) has the meaning given by section 381B(7).

[381D.01] Enactment History
This section was added by the Securities and Futures (Amendment) Ordinance 2014 (&-ﬁf

i?ﬁ; ef‘f?cti%\;eg 10 July 2015. The wording of this section may be compared with the
g of s 378(7) and (11) in respect of the preservation of secrecy by the SFC.

1104

flies and
I

ection (mPOSES €
e d disclosure ©

The T
o 000: Criminal Procedure Ordinance s 113C and Sch 8.

ubs@c_ -

subsection (4) or (}‘

Futures Ordinance (Cap 571) [381D.02]

| 92] General Note

strictions upon persons to whom information is disclosed regarding
f the information. It is an offence to breach the restrictions in this
eference to a level 6 fine in s 381D(6) is a reference to a fine at the level of

Certain information to be given to Commission
Despite section 381A(2), if requested by the Commission, the
Monetary Authority must give to the Commission any
information received or obtained by the Monetary Authority
that relates to—

(a) an OTC derivative transaction that is reported (whether

directly or indirectly) under section 101B(1) by a
prescribed person that is not an authorized financial
institution or an approved money broker;

(b) an OTC derivative transaction that—

(1 is reported (whether directly or indirectly) under
section 101B(1) or (3) by an authorized financial
institution or an approved money broker; and

(11) is a transaction to which a prescribed person other
than an authorized financial institution or an
approved money broker is a counterparty; or

(c) an OTC derivative transaction that is reported (whether

directly or indirectly) under section 101B(1) or (3) by an

authorized financial institution or an approved money

broker and is a transaction—

(i) in an OTC derivative product of which the
underlying subject matter includes securities,
futures contracts, indices of securities or futures
contracts or any combination of those; or

(ii) in an OTC derivative product that falls within
subsection (1)(a)(ii) of section 1A of Part 1 of
Schedule 1 and the underlying subject matter is
a credit event.

In this section—
‘credit event’ (151 F4F) , in relation to a transaction in an OTC
derivative product that—
(a) falls within subsection (1)(a)(iii) of section LA of Part 1 of
Schedule 1; and
(b) transfers credit risk in relation to a reference obligation from
one party to the other party,
means an event, which, if it occurs, obliges one party to make
payment to the other party;
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[382.01]
[381E.01]

' 571)
d Futures Ordinance (Cap - ‘ —
A matter published under subsection (4) is not subsidiary
0 legislation.

e

|331F g1] Enactment History

i 3 6 of
iti 3 dment) Ordinance 2014 (
: / -urities and Futures (Amen ; :
v ddded] b}Zz)];ESS%; wording of this section may be Lomparf;]d ‘g;:ﬂé the
e of .assistance to regulators outside Hong Kong by the .

Bulterworths Hong Kong Securities La

‘credit risk’ (13 ) /%) means the risk of
party in a contract of indebtedness:;

‘reference obligation’ (% 1 £%)
derivative transaction, means the obl
transaction of an entity specified in th

which the basis for the settlemen
determined.

W Handbg,-*

s,thfes ar
loss from defayy » |

@n rlelation to ap e
18ation specifjeq n
e transactlon, pursuam

t of the transaction is

js section W
ffective
yo

[381E.01] Enactment History

ps1F.l)2] General Note

: 3 formin
he HKMA to disclose information to overseas pt:rs@nﬁ p ?ﬂ?cq ec%
empOWetflS tH‘;{MA subject to the requirements set out sub-s (2) in resp
ons 1o the ’

This section was added by the

Securities and Futures (Amendment) Ordinance 2014 (¢
2014), effective 10 July 2015. o

This section
milar funct
ifsuch overseas persons.

[381E.02] General Note

. - . - . . '——-_-—-—-_—__ QY
This section sets out the crreumstances in which the HKMA ig

: required o disclogy
mformation to the SFC.

Division 2

————— = General provisions regarding proceedings and offences
381F. Disclosure of information to OVerseas persons with
similar functions Obstruction .
; . 2. ) ) se, obstructs any
(1) Despite section 381A(2), the Monetary Authority may discln s 318 A person who, without reasonable excuse, 0
information received or obtained by 0

the Monetary Aufesig
because of the reporting obligation to a person n a place o ide
Hong Kong (overseas person) who, in the opinton of the
Monetary Authority, satisfies the requirements. specified iy

[ a functi er or in
specified person in the performance _of a funcpon %mdommjts
cgn‘ying into effect any provision of this Ordinance ¢

an offence and is liable—

subsection (2) (a) on conviction on indizctment t(())ra fine of $1,000,000 and
COREEion s imprisonment for 2 years;
(2) The requirements are that the overseas person— t;)r:n;sf;;ary conviction to a fine at level 6 and to
(a) performs a function similar to thot of the Monetary (b) imprisonment for 6 months.
Authority in collecting and mantaining records for the O ified person (15 ¥ A <) means—
purposes of the reporting obligation; 12) In this section, S‘?e‘? )
(b) is subject to adequate regulation and supervision (a) the Comumission; consultant, agent or adviser,
(including adequate requirements to preserve secrecy) (b) any member,_en_‘lployee, L
under the law of the place in which the overseas person of the Commission; or _ _ —
Operates; and () any person appointed to investigate any
(c) Operates in accordance with international standards that

section 182(1).
are acceptable to the Monetary Authority.

(3) When disclosing any information to an overseas person, the
Monetary Authority may consent to the information being
disclosed by the overseas person to any other person subject
to conditions imposed by the Monetary Authority.

(4) If the Monetary Authority is satisfied of the matters referred (0
in subsection (2) regarding an overseas person, the Monetary
Authority must, as soon as reasonably practicable, publish il
the Gazette the name of the overseas person.

[382.01] Enactment History

led
i is ion is based on s 145(a) of the repea

IS section came into effect 1 April 2003. This section is g ( by
}:]C:ie;:so&iﬁr:;nl; Os 108(a) of the repealed COH‘ImOdlt]E:‘S Trading Ordinance a

Ol the repealed che;aged Foreign Exchange Trading Ordinance.
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[382.02]
[382.02] Comparative Legislation

Butterworths Hong Konq Securi
s

England

See s 18 and 177
of the Financial Servi
vices and Markets Act 2,
000

SIT

Australia (UK),
See also Cory .

s0 Lorporations Act 2001 . !
Commission Act 2001 (Aust) s 65 (Aust) 5 1310; Australian Securitie

R S angd | 0

[382.03] General Note

Under s 382(1), it i
. » 1118 an offence for
in the performa . : any person to obstruct
To obstruct is tgcé:ooine;fggf U(E? (;]r n carrying into effect ota‘l 5;;5;?)31.) ecified upgay
her dutv: Ri which makes it more diffic VISION of this ey,
Y: Rice v Connolly [1966] 2 All ER 645?5522”“83” the person (o Cﬂ'ﬂs
2 Vv ox

Ei’aci?sf”“ (Tankey v Smith (1981) 36 ACTR
PrivilegldA pcrspn is _euritled to seek legal advice 3
Productio}lagg :]1: domdg so would not be trcale?i (;sq
- ose docum . *
CitibankLtd (1989 ents: Swan
Bt e SZV\?BESR 4085 ALR 588. There will also be
Smith (1981) 36 ACTR 10 ut 21 o Tre there is no statuto s
Premises whare the an 9 at 21), or where a person refuse rji duty to answer
person does not have a lawful right to elnt;— (();]i?w another
alliday y Nevilf

57 ALR 331 at 333: ;
3; Dobie v Pinke
353). inker [1983] WAR 48; and
; Plenty v Diljon (1
- (1991)

v Scanlan
O
O

[382.04] Reasonable excuse

In Securities and F,
_ : utiures Commissi j
459, rarse - a pulre mmission v Liy Su Ke [201]
328. As to the burng] (;Nf]tholit reasonable excuse’ wag no(t)]ar21 {{KLRD e o
- BSTS o T Sroof on llhe defendant, s 94A of the 7" F’Tt ol thﬁ'ﬂffﬂ
i . rea down in the context of $ 328 o N fl’foced“fﬁQ :
on s Qefendpan vy o o1 s 50 tnat an evidential burde

excuse. If the def; - evidence that raises :
tendant raises evidence Supporting suc;alfs:;c: t?e p—
culpatory matter wh

sufficiently substanti :
ntial that it raises z
prosecution tails . § areasonable doubt :
If, on the other hetlﬁg rp?hv © (;[Sfcazﬂ unless it raises f:videncisttt)orgrlne;efend?t ke
i ot » the defendant fail X ve such reasonabl
18sue or if the eviden ils to adduce or po . :
g ce adduced is rej > OT point to any evidence on the rel
reasonable doubt, the ; § rejected or is not suffic o
- » e potentially excul ufficiently substantial to |
prosecution proving its o Yy exculpatory matter place _ 0 1
Shiig of afy e‘:;:!dge llltcsecaset beyond reasonable dOUbth;Cfge‘;’r obstacle in the way of i
disclosures, it w as o why the defendant had failed in nis gy e there
. it was held that th ad failed in his dut
Appeal in thi dt there was no reasonab . ¥ to make the re
IS case was refused: [2010] HKCU 2471&?]);;3?; laeegé 1i/c{) Ahe Court of |
' e 518, 518

held that the w '
ords ‘without
th . reasonable et
€ prosecution has to establish: see [1146353156 relates to the elements of the offence
-.I

s 27
L Lam

s {0 be poth genuine and

, whether an ExcUse is reaso
¥ ots of each ca
 pelief and state O
excuse
o g 0aUSE C
Oueensiand) (Ne
Int'l) Lid [2008] 1 HKLRD 207, [2007] HKCU 217; Securities and Futures
ny Lam Fai
it was hel
g’ whether or no

051 Level 6 fine

nce o a
inal Procecure Ordinance.

Muasion

A

(@)

(b)

A person who commits an offe
liable—

(@)
(b)

(a)
(b)
(c)

Futures Ordinance (Cap 571)
Fai Man [2016] 1 HKC 303 at paras 34, 36, 40.

[382.05]

reasonable in order to constitute a reasonable excuse.
nable, not only is an objective assessment of the
a consideration of not merely the

se called for; it also requires
f community standards, A

f mind but also the application 0
d to mean a cause which a reasonable man would regard as
sonable standard of conduct (Pascoe v The Nominal
e also HKSAR v Adams

was foun

onsistent with a rea
) 2) [1964] Qd R 373 (Aust)). Se

¢ 34-35.In R v Unah [2011] EWCA

Man [2016] 1 HKC 303 at para
when

d that a genuine beliet was a relevant factor to consider
t a reasonable excuse existed.

1evel 6 fine is a reference to a maximum of $100,000: s 113C and Sch &

False or misleading representations in applications to

person commits an offence ift—
he, in support of any application made to the Commission

suant to any provision of this Ordinance,

under or pur
akes a

whether for himself or for another person, m
representation, whether in writing, orally or otherwise,
that is false or misleading in a material particular; and
he knows that, or is reckless as to whether, the
representation is false or misleading in a material

particular.
nce under subsection (1) is

on conviction on indictment to a fine of $1,000,000 and

to imprisonment for 2 years; or
on summary conviction to a fine at le
imprisonment for 6 months.

Tn this section, representation (FRit) means a representation

vel 6 and to

or statement—
of a matter of fact, either present or past;

about a future event; or
about an existing intention, opinion, belief, knowledge or

other state of mind.

To determi
ne whether an e i
: Xcuse is i
purpose of the provisi reasonable, it is nec g
5 A s $ neces i !
Provision to which the defence is an excf?s;zl t(j?take o aC;QUJ-ﬁ
: Securities and Futures
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Securit
[383.01] Enactment History unﬁes“"*? I‘

This section came i
]213: (s;ctn}m came into effect 1 April 2003. This section is b
o ) of the repealed Securities Ordinance, s 40 of the : -
ance, and s 10 of the repealed Leveraged Foreien Exciﬁea
g n

ed on g5 67
lﬁd Commz‘
ge Tl'ﬂdu]g 0

[383.02] General Note

Tl.f[s section creates an offence where a
misleading i i i
i O.:g.img ina 1Téatenal particular, in support of any applicati
nance: 8 383(1). The mens r gl

i s3 mens rea elements of the offenc
e rcgr:;fe:niagon is ialse or misleading in a material particu[are . iy

ntation is false or misleading i i e

mis ina al parti it
Iy material particular: g 383(1)([,1 %

person makes a repr (o] 1 \
pres Ntation I
0, Which j

ade (o the

For ‘knows’, see [291.06].

l"()r ‘reCk]eSﬂn 8’ T 15
Sness lhe nature Of the statement m k S S ate Df IT]_i d i re e‘;m
g aKe. St T

be shown that the st " mi
: ate of mind was culpable j
e how L . ! pable in that the stat
bl ;s:ufid (c)lr. would‘ CXISt, or 1n respect of a result if h:rgem 'maker B
" qﬂtemem, i—lnnakl[ was, ;]; the circumstances known to him unr:;qdwff =
sta er could not be regarded as i ot
5 Jaiemen °F &0) _ garded as reckless, if d i :
(RvG [2?)(])(;5’ :13 beumne]}{ did not appreciate or foresee the riL;:c‘t(') -
1 1 AC 1034, followed in Sin Kam Wah v HEKSAR (;63;;)1V5d'in
Evidence of deception i i
ption is not conclusive (P,
g e (Parkdale Custom Buil j
25)5 o (S jﬁi) mlj&é gllr,f( ;9\7]\/ at 198 per Gibbs CJI). Tn Ascui»tﬁ:zzg?z;go
=, of Western Australia consi i i~
o — . 4 onsidered Iming
e)‘i :nljnﬂ(;]iiti\:‘:; nﬁdtenal‘ly misleading, the primary questit{]:gt’i; n‘ i 0
L ;If; {i”h: hf: ;hi, E[_theu prevailing circumstances] woulglieﬂazhﬁ b(:cr ;
du _ ‘ ublic to surities?’ : X
divided nta 2 syt purchase securities?’, The primary questieing

(1) Wpether the impugned statement had a tendenc
with the true state of affairs?
whether the natural and probable result of the impugned

induce tllt: Iedder to ac el tha 15 Inconsiste. W
t 1 bel f
( ) 1 1stent nt

¥y o convey a mea.ing inconsiy
(ii) |

“tatzment would k
he true state of

h Y s€ 0 1 2w atas a W]]()lff eVelIf eac{l [1d
;ldte nents ma e fa S€ or mis ead llei ]()()kcd by v 1

statem indivi is li
e .e;t :(;?Ezcal’atl 1ri<191y1dual]y 18 literally true: Aaron’s Reefs Ltd v Twi, 89¢
statem’ent can onl; ble f;ﬂ L:(iz;iid]? ; El'é‘hf"igfﬂﬂ e ;Tgﬁ[ﬁlfggl
i, n . se or 1 ading in respect of ¢ isting f: e
:; xﬂl ;ﬁzn;a;);r 1;r;enhon Or opinion is made by appersc;nd]:hzl:?sn%nf@t. Ili_OWBVﬂ‘» .
and that there a:cgr?aadc, namely that the person honestly holds the lirrl:LEI:fi%nSt" W ]
Fitzmaurice (1885 2;onab]e grounds for holding the intention or opini 'Em g
5 T M) -Ch D 459i British Airways Board v Taylor [%9';‘%]]'1 ﬁ
: astertouch TV Services Pty Ltd (1977) 15 ALR 487 '

T ;
he requirement that the statement be false or misleading

that minor or trivial inaccuracies would nol lead to the contm e

ravention of this section.

[383.03] Level 6 fine

The reference to a level 6 fine is a refere

of the Criminal Procedure Ordinance. e T O S 100 M0

(a)

(b)

Ordinance (Cap 571) /383.03]

d Futul es

provision of false or misleading information

subject 10 cubsection (2), a person commits an offence if—

he, in purported compliance with a requirement to provide
information imposed by or under any of the relevant
provisions, provides to a specified recipient any
information which is false or misleading in a material
particular; and

he knows that, or is reckless as to whether, the
information is false or misleading in a material particular.

Subsection (1) does not apply to the provision of information

which is false or misleading in a material particular if the

provision of such information in purported compliance with a

requirement imposed by or under any of the relevant provisions

would, apart from subsection (1), also constitute an offence
undérany of the relevant provisions.

“upject to subsection (4), a person commits an offence if—
he, otherwise than in purported compliance with a
requirement to provide information imposed by or under
any of the relevant provisions but in connection with the
performance by a specified recipient of a function under
any of the relevant provisions, provides to the specified
recipient any record or document which is false or
misleading in a material particular; and

i

)

(b) he—

(1) knows that, or is reckless as to whether, the record
or document is false or misleading in a material
particular; and

(i1) has, in relation to the provision of the record or

document, received prior written warning from
the specified recipient to the effect that the
provision of any record or document which is
false or misleading in a material particular in the
circumstances of the case would constitute an
offence under this subsection.

Subject to subsection (5), no person shall be convicted of an
offence under subsection (3) unless the prosecution proves

that—

(a) the specified recipient to which the record or document
in question has been provided has reasonably relied on
the record or document; or

(b) the person intended that the specified recipient would rely

on the record or document.
Nothing in subsection (4)(a) requires it to be proved that the

1111




[384.01]

Butterworths Hong Kong

[384.05]
; Cap 571) <
- ne Ordinance ( s formance of its
Securi IorE= . :ant in connection with the recipient’s perfor
w3 - ; - ) g ecIpu
specified recipient who has reasonably telied o . _-spwglié;
document— M g 153
(a) was misled;

(b) suffered any detriment: or
(c) incurred any loss,
as a result of such reliance.

L s or is reckless

[291.06].

ind is relevant. It has to

*g state of mind is e ¢
statement maker’s s er was aware of a
e 0c o2 (()ifgl; culpable in that the S'men-lenst arr\lfva:re of a risk that it
(6) A person who commits an offence under gypgan the state of mi or in respect of a result if he w asonable to take the risk.
liable— of WO“ld.emSt’ ircumstances known to him, unrea his age or personal
L T dit was, in the ¢Ir arded as reckless, if dfle 0 k1 ed in his actions
(a) On conviction on indictment to 5 fine of $1.00 et could not be reg reciate or foresee the risks mxsro g HKCFAR 194).

. . ! . a
{0 mprisonment for 2 years; or b e genuincly. O Gt Kam Wah v HKSAR (2005) 09]
o ; s C 1034, follc [KCFAR 758, [20
(h) on Summary conviction to 2 fine at le 414 _ A Futures Commission (2009) 12 HKf a listed company
Imprisonment for 1 year, iy Securities an \der and director (the appellant) o
(7) A person who commits an offence under Subsey a majority sHareh
liable—

. - 1d indirectly by
le of 200 million shares in the Lomlziaflilgdht;at the sale was

er to arrange :SS?N ere sold, the appellant was ni(;ty n\gith the listed company

L L When thn shar exchange made an enqu acaEtthatthe

On conviction on indictment tg 5 fine of $50 ded thet 7 Theg;ﬁiired to the stock fexchacll’{ge ﬂ;ﬁguof the company’s

Imprisonment for 6 months; or pie ‘nggfl%;?reason for the incrt_ease%‘;;iaogfany (with the knowledgle of;

o AWare ‘ and misleading. 3 have been at leas

.*Jx’i"e i de"[ltrrli}l;lflitfieto if) was held by the lm?ig;)sgtrzlltﬂijtseﬁnding was upheld
s , . ne.

i as director & ncement was false or mislea + 165300,

thth?{ fiﬁwﬂjllél g{lso convicted as accessory pursuan

he appellant was

(a)
(b)

on summary conviction to a fine at leve] 5
imprisonment for 6 months.

In this section, specified recipient (45 vy T H) m
(a) the Commission;
(b)
(c)
(d)

(8)

arecognized exchange company:
a recognized clearing house; or
4 recognized exchange controller

in To
f of the appellant 1
h relating to attempt, it was %rgg)ue]:g Oyrﬁsél%i; 0758’ ot
o Commission (20 . o
mml' d a graver m ;
Securities and Futures lu, GRS, 5 woniite , el s
e t‘ anIt0 fff:l:c:ubmitted that the mental s;gtsciég; D
- OffC? L?k_nowladge or reck_less_‘.ness of'the c;)h ¢ coim s
o n intention to commit the crime. D S
L ﬂttf:mf%ti WaS{ 121990] 1 WLR 813, It held that both the
i a1 :
yapf E;llg%hi ‘:ame mental state requirement.
mp ¢

[384.01] Enactment History

utive director of a listed
i 6] 3 HKC 185, wl?ere an execu g 38 e
This section came into effect 1 April 2003, This section is based on 5 109A of the han Shui Sheung IV}(J) v[iczj?l-}g Jfalse e i mtorm?}t:g:ngogistmw oy
Commodities Trading Ordinance, s 56A of the repealed Securitiey 4. o yas charged with pt: L O e o e i o e
Ordinance, s 384 of the repealed Stock Exchanges Unific: tion Ordinance, and s public ann‘_)um_?f:me? s ;Nurmg i V;; o s
the Securities and Futures (Clearing Houses) Ordinance. g the obhgz’ilac:—r; (E)mz {he i ot kg?;lg% )I/mgleﬂding Sy e e
B ke puobli ments which were 5
y to make public announce

[384.02] Comparative Legislation
England

i ith legislation: s
(UK). j rovided in purported compliance with leg
' .05] Information p
For comparison, sce g 177 and 398 Financial Services and Markets Act 2000 (UK). ]
Australig

1) ides information to
- - nder s 384(1) where: (a) the p ers_OTll p:;:;lcﬁa.r, in purported
commits an off(i]?lCB}\ false or misleading in a matﬁl'lﬂl P ‘relevant provisions’;
ed recipient’ which is fa vide information under any of the ° : false or misleading
g e EequlreiT;ifi t]iglrccl}esq as to whether the information 18

the person knows, or i Z

4 matgﬂal particular.

See also s 64 Australian Securities and Investments Commission Act 2001 (Aust

).

[384.03] General Note

cognised exchange
ivient i fined in s 384(8) to mean the SFC’_ °Tniag£ Un%]er s 19,37 and
ified | pout & defln hange controller (which are femth(‘i Hong Kong Futures
o hf}u?e Oir?;( CStock Exchange of Hong Kong ’
ectively — being
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[384.08]

[384.06]
Butterworths Hona Kone
Ordinance (Cap 571)

Futures
ng circumstances], would it have been likely to induce members
question was then divided into 2

ities?”. The primary

SECUF

Exchange Ltd, Hone

, Hong K i . 1

and Clearing It d) g Kong Securities Clearing COmpany o

: , and Hq l
Mg K

revail

‘Relevant i
T : : ;
Provisions’ means (a) the Pprovisions of this O, " to purchﬂhe secur
18 fdinan
ce:
€; (b) pyg " . o )
d statement had a tendency to convey a meaning inconsistent

di :
Mance (i A Ler the impugne

the true state of affairs?
ther the natural and probable result of the impugned statement would be to
belief that is inconsistent with the true state of affairs?

ce the reader to act in

41 265)-

giving financi S
&) of the An‘;f}\;jzga}r;i f(()ir the acquisition of its own share
. nde 8;

Ontinance (Cap 615 St 1 . Fx p COEF-Teorit Finaning (1.
T Inan,

@y be false of misleading when looked at as a whole, even if each individual
" ked at individually is literally true: Aaron’s Reefs Ltd v Twiss [1896] AC 273

1936] 1 All ER 586 at 591-592. A

ki
v Kylsant [1932] 1 KB 442; Rv Bishirigian [
1 only be false or misleading in respect of an existing fact. However, when a

of intention OF opinion is made by a person, there is an implied statement of
{ being made, namely that the person honestly holds the intention or opinion,
16 aTe reasonable grounds for holding the intention or opinion: Edgington v
e (1883) 29 Ch D 459; British Airways Board v Taylor [1976] L Al ER 65;
nson v Mc siertouch TV Services Pty Lid (1977) 15 ALR 487.
vision equivalent to s 383(3), to the effect that
on or intention could be false or misleading within
‘ “Inder the common law, a statement may be false or misleading only if the
:y.clates {0 an existing fact. However, the courts have taken the approach under
Jaw that a statement of existing fact is impliedly made when a person makes &
bout a future matter or a statement of opinion or intention — the existing fact
person honestly holds the belief (about the future matter or opinion or intention),
reasonable grounds for that belief: Edgington v F fizmaurice .

¢ information be false or misleading in a material particular means
will not lead to the contravention of this section.

If the provisi
1sion of the fal .
other relevant isi 5¢ or misleading informati
ant pro rmar; .
of this provisi(fn j:]tsl;:tn Ehthen no offence s commiue:iosntéonsnmtes an of
; € person only commi €r s 384(1):
mits one offence ; )is
ce in

providing the fals i ing
€ or misleading information, relation g

In To Shu Fai
v Securitie

HKCU 423 (disonseny es and Futures Commissi :
and misleadi Eu,l:;i;i?aﬁg%?} aé [b384'04])’ the mn:t?nc(jc(r)lgzi (J 2}11HKCPAR
of the Securities ad been provided b Which cq
; and Futures (S Y the company f, Naip

s 7(1) is to fi (Stock Market List Y Tar the
oA o o s?oclliee;hc(;l announcement with the SFC ]:I: li) [ﬁéﬂf?s (Cap 571V), Th‘e
5 384(8) tn the . ange as permitted under g 7(3). The fUmP‘%ﬂy filed the
SIOEE oo Eazse;:tlcgsefwas the SEC pursua‘nt to ssg(e{:)lﬁed Tecipient
Nonetheless, it w: OL In Tact passed on the co of the Ruyleg,
(SFC) within s 3%38(1%61]‘; that the announcement wzﬂy‘()foﬂ']g Announcemep
was applicable to g 384(}36 court noted the ordinary mequ mllg EE; lto the specif
o — namely to ‘supp] : ol the word “proy:
: Y, furnish for nge o 1
T make ay

wnes not contain a pro
ons about a future event, opini

equirement that th
minor or trivial inaccuracies

[384.06] Provisj
sion of record or doc
ument which is falge
or 1.1"51 adis

384(3)
8] Level 5 and level 6 fines

rence to a level 5 fine and a level 6 fine is a reference 1o fines of a maximum of
3C and Sch 8 of the Criminal Procedure Ordinance.

Section 384(3) .
3)a

T pplies where the person provides a record of A

Jocument to a

0.and $100,000 respectively: s 11

Iplen (a.S 1] lat p 1D | S L
S ( ))
. ’ Twise tl an 1n purpor ted ¢ 1C€ with g
eC t de ed ms ;84 8 othe W 1
. p 101 und dny of h va Provis S OL &1 Cl
t HUJ (IE nfoi 1at Cr & ¢ relevant )¢ 101 WaRL e.t]ﬂed 1n Sh 1
I 1ese circu 15ta 1ces, the ’[}C! Son may be gll]]ty Of an ot ence 1f ik e record Or d
ial € or ﬂ]lS]ealeg m a material pd]!thLlJElI, thE person k”‘ s [hat to I:E l]lﬂ C‘
lf:Ck_[ESS I ISSPBC (}f ]t), al]d ﬂle [)ﬂrﬁ[lll recer Ved [)J]Ol W s g :
ritten warnin, tl om Ehe

Power of Commission to intervene in proceedings

recipient that the provisi

Provision of fals . :
under sub-s (3) se or misleading informati

” mation would constitute an
For a person to b i Wh
C convicted of ere—
either th of an offence u s N :
intendede fﬁ);tcztzzd fecipient had reasonably Irlglfécf ;jﬁgfv), itis also necessary to p (a) there are any judicial or other proceedings (other than
However, it is not iizcmﬂd recipient would rely on tlfer ecord or document, or the criminal proceedings) which concern a matter provided
or document, was mj Ie?dry to prove that the specified re record or document; § 3840 for in any of the relevant provisions, or in which the
’ sied, or suffered any detriment or 1053121232(15’} relying S Commission has an interest by virtue of its functions
N under any of the relevant provisions; and
it is in the public interest

the Commission is satisfied that

for the Commission to intervene and be heard in the

(b)

g |

the Commission, after consultation with the Financial Secretary,
n accordance with subsection (2) to |

having competent authority to hear

Evidence of deception ;
ption is not ;
Piy Lid (1982) 14 conclusive (Parkdate

- 9 ale Cust, ; '
the Supreme C)oun of\[izR 191 at 198 per Gibbs CI).In ESOC,’?L?L;EI  Furnisure EUSE

was materially misiond, estern Augtrah'a considered that, in d cLeod (2000) 22 W,
g, the primary question is ‘whjen mitf;l;‘m“g whether a state
ument is examined

may, by an application made i
the court hearing or otherwise
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[385.01]
Butterworths Ho
the proceedings, : ] : g Kong SeCUrfﬂes L _
2) K appl g ’ apply to ntervene and he heard i th T and Futures Ordinance (Cap 571) [885.04]
1catio ; e -
be. P n made for the purposes of sy bSeCﬁI:J 0 1 Generﬂl Note
(a) made in writing; and 3 ion allows the SFC to intervene in proce_edipgs between private .1'1tigants. The
(b) supported T s introduced o that the SFC could provide its regulatory perspective and expert
sUpporie by an affidavit showin th 0 ivate disputes which have an impact on the financial markets and which affect
3 A out in subsection (1)(a) and (b) afe El:.the Conditjg, 4 ?ublic interest: Consultation Document on the Securities and Futures Bill, April
copy of the application made Satisfied, = g 14.12.
for the ‘
(1)-bhd]l be served on each of the part Purposes of sul ay apply to intervene in any proceedings (except criminal proceedings) in any
which the application relates g parties to the Procee ibunel (except the Market Misconduct Tribunal and Securities and Fuatures Appeals
after the application is v 8 800n as reasOnably 385(8)) concerning a matter provided for in any of the ‘relevant provisions’, or
4) Subiject i i b the SFC has an interest by virtue of its functions under any of the ‘relevant
ject to subsection (5), the court to hi o5, where to intervenc and be heard in the proceedings would be in the public
made for the purposes of subsecti Which an applica 3‘85(1)- The court or tribunal, as the case may be. determines whether or not to
(a) allow the applicatio b_c ton (1) may by order. E appiicati(m after giving the SFC and the parties to the proceedings a reasonable
A I, subject to such t o ity to be heard on the matter: ss 385(4) and (3).
Just; or €IS as it gonet qunity
(b) refuse the anplicati ' 1 at pmvisi{ms’ means (a) the provisions of this Ordinance: and (b) Pts 11 and XI1 of
(5 The ¢ : Ppiication. panies Ordinance (Cap 32) ‘Relevant provisions’ means (a) the provisions of this
Ol.th to which an application i ce: (b) Pts [T and X1 of the Companies (Winding Up and Miscellaneous Provisions)
subsection ( 1) shall not make 'S made for the purp ce'(C-apil‘ respect of functions relating to prospectuses; (¢) Part 5 of the Companies
(4)(a) or (b) without fi SR B der pursuant to sub wce (Cap €22) in respect of functions relating to buy-backs by a corporation of its
the parties to the pr rSt-ngg the Commission and o & corporation giving financial assistance for the acquisition of its own shares;
a reasonable P .OCf‘iedmgS to which the aPPIiCi“m' ‘Pat 2 (except section ©6) of the Anti-Money Laundering and Counter-Terrorst
6) Wher. opportunity of being heard a il (Financial Institutions) Ordinance (Cap 615); Sch 1 Pt1s 1.
€ an icati . J
is allomed ill};pdlfl;ast;(l;n mcjtde for the purposes of Subsecti & ¢ litigation involves matters of importance for companies or securities law and
Hussfesrrs B s'ectlon (4)(a), the Commission « O iion, or difficult issues of interpretation of the legislation, it may be appropriate for
§ referred to in subsection (4)( ston, sub Q utory agency to intervene, so that the agency can provide assistance on the meaning
(a) may intervene and be h : 8} statutory language and the purposes which it is intended to achieve: Corumo Holdings
the application relages eard in the proceedings 1, iy iy Clioh Lid (1991) 24 NSWLR 3705 ACSR 720 at 723; BTR Ple v Westinghouse
(b) es; and o e & Signal Co (Aust) (1992)7 ACSR 122 at 140-1 41, The approach of the Australian

ies and Investments Commission (ASIC) in relation to s 1330 of the Corporations
2001 (upon which s 385 is based) is to intervene where the case involves issues affecting
egrity of the financial markets or which have a particular financial or commercial

shall be regarded f

X or all purpos : Al
proceedings and shall have the rip hise Sda,“* N Aty o
()f such a Pal'ty g , duties d_[[d hab e

(7) Nothin g in this . L cance, construction of the Jegislation, or matters in relation to which ASIC has relevant
of the Hioh section prejudices Order 15 +ule 6 of the Rl aation (acquired through its investigations): see ASIC Policy Statement 4 — ASC
(8) 1gh Court (Cap 4 sub. leg. A) . of the Rules on Intervention.

In this secti
; on, court (%) i :
tribunal, other than the (F%) includes a magistrate an

s Market Mi ;
Securities and Futures Appealz Tl:fll)?;ﬁduct Tribunal and

{he SEC’s application is allowed, the SFC is regarded as a party to the proceedings, and
i the rights, duties and liabilities of such a party: s 385(6). In BTR Plc v Westinghouse
Ul & Signal Co (Aust) (1992) 7 ACSR 122 at 140-141, the Federal Court of Australia
d the view that where the proceedings involve issues of a purely commercial nature,
here the parties are well able to properly adduce evidence and make submissions on
evant facts to the court, the regulatory agency should not assume the role of an active
d present substantive arguments in respect to those issues. The position would be
ent where the commercial issue is not fully or properly canvassed by the other parties:
InRe PCCW Ltd [2009] HKCU 1267 {(unreported, CACV £5/2009, 26 August 2009),
ourt of Appeal confirmed in a hearing on costs that the SFC’s claim to recover its |
& after intervening in previous proceedings was sound. Being regarded for all purposes |
4 party to proceedings includes the issue of costs.

(Amended ER 2 of 2_0)1'

[385.01] Enactment History

This section came into effect 1 April 2003

[385.02] Com i
parative Legislation
Australia ) |
385.04] Power to intervene in criminal proceedings

0 HKSAR v Chan Kau Tai (unreported, CACC 26/2004, 26 January 2006), a case in which
AC sought to infervene, the Court of Appeal discussed the power of the SFC to
éTvene in criminal proceedings. Noting that s 385 expressly excludes criminal proceedings

Section 385 is mod
= elled on s 1330 of th
§ 13 e Corporations Act 200
I (Aust)
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