4.135 Probates

4.135 The district judge or registrar may give permission for a facsimile cq
of the will and any codicil to be exhibited in lieu of the original (r 10(2);
Application for such permission should be made in advance to the distrig
probate registrar. The facsimile copy is supplied by the applicant.

4.136 Where permission has been given for a copy to be marked, the
executor’s application statement of truth should recite that the document is <,
facsimile copy of the true and original last will and testament’. Both the
original will and the copy must be lodged with the papers to lead the grant.

4.137 The will must not be physically attached to the application statement of
truth or other papers by pins, paperclips or other fastening as this may call fo;
evidence of plight and condition to explain the condition of the will.

Name of testator. Alias

4.138 A grant should always issue in the true name of the deceased. The
inclusion of one or more alternative names (known as alias names) may be
necessary because the deceased held assets in a name other than the true fy]]
name, or for some other sufficient reason.

‘Where it is sought to describe the deceased in a grant by some name in addition to
his true name, the applicant shall state in the application the true name of the
deceased and shall specify some part of the estate which was held in the other name,
or give any other reason for the inclusion of the other name in the grant.” (r 9)

Change of name

4.139 In the absence of evidence of a change of name, or of any discrepancy
in the papers lodged, it is assumed that the name of the deceased given in the
application is the true name. A surname may, however, be abandoned,-and
another adopted or assumed, in various ways; eg by succession or elevatiou to
a title of nobility, by change of name by Royal Licence, or simply by censtant
use and repute. Subject to any statutory restriction, the law of ‘this country
allows any person to assume and use any name, provided that its use is not
calculated to deceive and inflict pecuniary loss'.

' Fendall v Goldsmid (1877) 2 PD 263; Cowley (Earl) v Countess of Cowley [1901] AC 450,
70 LJP 83, HL.

4.140 The effect of a Deed Poll is merely to record a change of name in a

solemn form which will tend to perpetuate the evidence of the change. A

change of name by an adult must involve a conscious decision on his part that

he wishes to change his name and be generally known by the new name'.

! Dictum of Buckley ], in Re T (otherwise H) (an infant) [1963] Ch 238, [1962] 3 All ER 970,
in which case he was dealing with a mother’s attempt to change her infant child’s surname

without the knowledge or consent of the father: see also Y v Y [1973] Fam 147, [1973]
2 All ER 574, as to change of child’s surname in similar circumstances.

4.141 Where a testator has changed his name since making the will and the
change has been recorded by a Deed Poll, he should be described in the
executor’s application statement of truth in the text box at section 2.7 as ‘AB,
formerly changed his name from CD to AB by Deed Poll dated [date]’. The
Deed Poll should be produced.
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142 In the case of a change by use and repute where there has been no Deed
%\ the application statement of truth should show when the name was
poll, d and establish that the change was complete and final, and amounted
uare | abandonment of the former name and the permanent acquisition of
goid tomname for all purposes. In cases of doubt whether there has been such
the newlete abandonment of the former name, it is considered in probate
e that the true name remains that in which the birth was registered or,
?taflncfase of the surname of a married woman, that of her husband, and the
m;nte should issue in that name, the reputed name being shown as an alias,

Where necessary.

Will in incorrect name

4.143 If the heading of the will does not give the true full name, in order to
%’éal with the discrepancy the application statement of truth shoulc_i state that
the true name of the deceased was AB, but that he made (and, if it be so,
executed) his will in the name of CD.

7

4.144 Where ihie heading of a Wiﬂ. g.i\fes the true and fl:lll name of the testator,
but the sigreciie omits names or initials, the grant is issued in the true name
alone, urless it is shown in the application statement of truth or by affidavit or
witness statement that an alias is required (eg for the purpose of administration
of vssas standing in another name).

£.145 If, apart from any question of such omission, the actual names or
initials differ, the true name should be specifically stated in b‘ox 2.1 qf the
application statement of truth and conﬁrm in box 2.7 thaF the signature is the
usual signature of the testator or the discrepancy otherwise accounted for.

%-@146 In each of the foregoing cases, the application statement of truth must
%ﬁate specifically which is the true name'.

1 Registrar’s Direction (1931) 27 March.

\Alias name required in grant

4

4.147 In cases, whether of testacy or intestacy, where the deceased held
ﬁtoperty standing in a name other than his true full name, an alias may be
included in the grant to facilitate the administration. The application statement
of truth should state to the true name and any alias name in which an asset is
(NCPR SI 1987/2024 r 9). While this is no longer insisted upon it is useful
identify the estate that the deceased held in the alternative name or names:
t least one item of property in each alternative name should be given. If the
clusion of an alias is desired for some other reason, this must be stated.

(=™

Confirmation of death in the application statement of truth

48 In all instances where the deceased died in the United Kingdom and the
ath has been recorded in the Register of Deaths:

.]

the names and dates of birth and death of the deceased as recorded in
the Register shall be included in the application; and




4.193 Probates

Order on summons

4.193 When an order on summons has been made, the following WOrding
should be used:

“That by order of Mr Justice (o7 District Judge or Mr District Probate Registrar) of
this Division dated the day of 20 , it was ordereq
thiate v a4 5 !

County court judge’s order

4.194 When a probate claim has been determined in a county court, the
county court sends a certificate of the judgment to the Principal Registry or 5
district probate registry. The particulars and effect of the judgment should
recited in the application statement of truth in box 2.16.

4.195 The order of the county court judge is not recited in the grant but the
grant is noted ‘By order of the County Court at dated the
day of 20 7 e vmas ’

Order for omission of part of will

4.196 If a judgment or order directs the omission from probate of part of the
will, a typewritten copy thereof, omitting such part, must be lodged at the
registry for the fiat of the district judge or registrar to be written in the margin
or the foot of the copy—Let the will (and codicil) be proved in accordance
with this copy in pursuance of judge’s [or district judge’s or registrar’s|
order dated 20 ’, and signed by the probate officer or district probate
registrar before photography. A copy of the judgment or order must be lodged
with the papers, and is filed with the will'.

' Practice Direction [1968] 2 All ER 592, [1968] 1 WLR 987.

4.197 As to orders for omission of part of a will, see paras 3.267-3.290.
Relationship of the applicant

4.198 Except in cases where the relationship of the applicant'to the deceased
is relevant to the question of the former’s identity or entitlement to a grant, it
need not be stated in the application statement of truth.

4.199 Thus, if the full correct name of the executor or beneficiary appears in
the appointment in the will it is normally unnecessary to state his relationship
to the deceased.

4.200 The following are examples of the circumstances in which the appli-
cant’s relationship to the deceased must be stated:

(a)  where the appointment of the executor (or beneficiary) is by relation-
ship and not by name (eg ‘I appoint my son as sole executor’; or ‘I leave
all my estate to my wife (without naming her)’);

(b)  where there is some discrepancy or possible ambiguity in the appoint-
ment, and inclusion of the relationship assists in establishing the
identity of the applicant;
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in cases where the applicant’s title to a grant depends entu.:ely. on his
P lationship, ie where application for administration (Wlth_ will) is rn_ade

1;; a person entitled to the estate undisposed of by the will. Thus,f 1nha

case where a will appoints no executor and there is no gift 5) the
residuary estate, the widow/cn_nl_ partner of the deceased must epoie
that she is ‘the lawful WidOW/Cl.Vll partner of th? deceased and the only
person now entitled to the undisposed-of estate’, or as the case may be.

e para 4.117 above concerning the effect of the Gender Recognition Act
gggzeorf) the title of an executor who has acquired, or is applying for, a gender

recognition certificate.

If a testator appoints ‘my wife’ an executor, and does_ not name her in
t of the will, an addition should be made to the application statement
stating that the applicant was the lawful wife of the testator at the
he will and remained so until the date of his death. If this has been
om the statement of truth, the registry will accept a certificate by the

licitor or probate practitioner if it includes a statement that he ha§ seen Fhe
E iage certificate, and that it confirms the claim of marriage. This appl}es,
?ﬂ;ﬁﬁnegcessar;f modification, in the case of the appointment of ‘my husband’ or

‘my civil partner’.

4.201
any par
of truth:
date of t
omitted fr

4,202 Where a title is dependant on kinship described in the appointment
31'33\: i the will, the relationship should be confirmed in boxes 2.16 and 4.3.
Executor: capacity in which application made

4.203 The ‘capacity’ in which proving executors claim the grant is worlded,. in
the application statement of truth, in the manner shown in the following list:

“The sole executor.’
“The sole executrix.’

When one executor only appointed

When one executrix only appointed

When executors are all males or all female

[The term executrixes for females is no longer used]
When some are male and some female

When one or more of executors appointed has died

When one or more of executors appointed renounces  “One (or two etc) of the executors™.
‘One (or two etc) of the executors.’

‘The executors.’

‘The executors.”
. 1
“The surviving executor(s)’ .

When power is reserved to any executors (see para
4.56 as to notice to the executor or executors to
whom power is reserved and the recital in the state-
ment of truth) A
When an executor is appointed on attaining the age of ‘The said A. B, h%vmg attained the
[21] years® age of [21] years.

‘An appointment during life or widowhood, there be-  ‘But as to the sz;lid A. B. during life
‘Ing also a general executor. or widowhood.

When powers of executor are limited to dealing with ~ “The executor for England.’
English property

When an executor is appointed during life, and on his  “The executor substituted.
death another is appointed, the latter is described as

When there is no limitation, for life or otherwise, in ‘A_n,‘e‘xecutor named in the said
the anOinrment of an executor but other executors will™.
AT substituted on death, the first-named executor, if

€ applies is described as
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5.194 Letters of administration with the will annexed

actually predeceased the intestate. This was the true construction of s 47(1)(i)
of the Administration of Estates Act 1925".

' Re DWS (deceased), Re EHS (deceased), TWGS (a child) v MG [2001] Ch 568, [200”
1 All ER 97.

DEATHS AFTER 31 JANUARY 20712

5.195 The decision in Re DWS (deceased)' in part gave rise to a Law Cony.
mission Consultation Paper: The Forfeiture Rule and the Law of Successigy
[2003] No 172 to consider the apparent unintentional effect of the intestacy
rules in the Administration of Estates Act 1925 which excluded not only ,
person who murdered his parent from inheriting from that parent’s estate but
also excluded the murderer’s children. Similar problems arose where a killer
forfeited his rights under a will. In its subsequent report [2005] No 295 the
Law Commission concluded that a ‘statutory deemed predecease’ solution be
applied to the killer. It reccommended that there should be a statutory rule that
where a person forfeits the right to inherit from an intestate through haviné
killed that intestate, the rules of intestate succession, as laid down in ss 46 and
47 of the Administration of Estates Act 1925 (as amended) should be applied
as if the killer had died immediately before the intestate.

' Re DWS (deceased), Re EHS (deceased), TWGS (a child) v JMG [2001] Ch 568, (2001
1 All ER 97.

5.196 The Law Commission recommended the same solution where:

(a)  the potential heir of an intestate disclaimed any interest in the estate;

(b)  a minor potential heir of an intestate dies leaving issue without haviny,
attained majority or married;

(c) the deceased left a will and the potential heir (whether a relative or noi)
is excluded because he or she has killed the deceased (unless the will
contains a contrary provision); or

(d)  the deceased left a will and the potential heir (whether a relative or not)
has disclaimed any interest in the estate.

The effect of a disclaimer or the forfeiture rule whert the deceased died
intestate on or after 1 February 2012 or died on or afte- that date testate but
whose undisposed of estate fall to be distributed under an intestacy is discussed
further in Chapter 6.

5.197 The Estates of Deceased Persons (Forfeiture Rule and Law of
Succession) Act 2011" gives effect to the Law Commission’s recommendations.
Where a testator dies on or after 1 February 2012, s 2 of the Act which deals
with disclaimer or forfeiture of a gift under a will amends the Wills Act 1837
by inserting a new s 33A. This provides in part that where the forfeiture
rule precludes a person from taking a devise or bequest made in a will that
person is, unless a contrary intention is expressed in the will, to be treated as
having died immediately before the testator. Accordingly such person should
be cleared off in the statement of truth to lead the grant of letters of
administration (with will) by setting out the facts and the details of the
conviction of murder or manslaughter and confirming that: the conviction
remains in force, no appeal is pending nor in the case of manslaughter was an
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To whom granted 5.201

tion made within three months from the date of conviction to modify

aPthfiCt of the forfeiture rule. For form of title for the application statement
the €

OE tﬂga;}plication' An official copy of the conviction certificate should be filed
of

with t

h. sce No 101 (A6.106) which may be adapted to suit the circumstances

he probate papers.
ec para A1.689-

Section 33A of the Wills Act 1837 is as follows:

1

198
5 1) This section applies where a will contains a devise or bequest to a person
who— )
(a) disclaims it, or

(b)  has been precluded by the forfeiture rule from acquiring it.
2) The person is, unless a contrary intention appears by the will, to be treated
for the purposes of this Act as having died immediately before the testator.
(3) But in a case within subsection (1)(b), spbsectlon (2) does not affect the
power conferred by section 2 of the Forfeiture Act 1982 (power of court to

modify the forfeiture rule). . : _
(4)  In this section “forfeiture rule” has the same meaning as in the Forfeiture

Act 1982°,

[n addition’s 23(3) of the Wills Act which contains the provision that no issue
with a parent alive at the testator’s death may inherit is also amended so that
this ;r‘;vision is now subject to s 33A.

Bersons entitled to share in undisposed-of estate

Where deceased left a surviving spouse or (after 5 December 2005) surviv-
ing civil pariner

5.199 In considering who is entitled to a grant under this provision, if the
deceased left a surviving spouse or surviving civil partner _(after. 5 December
2005), regard must be had to the provisions of the Administration of Estates
Act 1925 (as amended by the Intestates’ Estates Act 1952 and the Earm_ly
Provision Act 1966 and Civil Partnership Act 2004)'. Where all dispositions in
a will fail, the residuary estate is distributed as on a total intestacy (see paras
6.43 ff), but where the will effectively disposes of part of the estate, the
provisions of the Administration of Estates Act 1925 apply as modified by s 49
thereof?.

! See para A1.617 (Sch 4 Pt 2).
See para A1.124 and fn 1, para 5.134.

5.200 The statutory legacy in favour of the surviving spouse or surviving civil
partner on intestacy varies according to the date of death of the deceased and
whether the deceased left issue surviving.

3.201 In 2005 the Department for Constitutional Affairs, now the Ministry c_)f
Justice, carried out a full public consultation on the statutory legacy. This
feview was prompted by complaints from Members of Parliament, lawyers
and the public about the current levels of the statutory legacy which was last
increased to its current levels in 1991. The outcome of the consultation
resulted in a proposal to increase the lower level of the statutory legacy (where
Issue survive) to £250,000 and the upper level (no issue survive) to £450,000.
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5.259 Letters of administration with the will annexed

To trustee in bankruptcy or under a deed of arrangement

5.259 A right to a grant of administration of the estate of an intestate is
a right which passes to the trustee in bankruptcy of the beneficiary’.
' Re Turner’s Goods (1886) 12 PD 18,

Dot

5.260 A trustee in bankruptcy of a beneficiary under a will (or an intestae
has no title under the probate rules to a grant as such. He cannot be regardeg
as a trust corporation for the purpose of administering the estate of the
deceased (s 3 of the Law of Property (Amendment) Act 1926 being limited to
his duties ‘in relation to the property of the bankrupt’). He may, however, i,
proper cases obtain an order under s 116 of the Senior Courts Act 1981 (see
paras 14.1 ff) for a grant to himself as an individual.

5.261 Such orders and grants will be in the form: “to AB of (address ang

occupation), the trustee of the property of XY a bankrupt, limited to sucj
period as he shall remain trustee of the said property.’

5.262 Where an Official Receiver is acting as trustee, his official title (eg the
Senior Official Receiver, or the Official Receiver, or the Assistant Officia|
Receiver of the High Court of Justice, or the Official Receiver of
the County Court District of) should be stated in the statement of truth.

5.263 A trustee under a deed of arrangement may, if the terms of the deed and
the circumstances of the case permit, be able to establish title to a grant under
NCPR SI 1987/2024 r 24 (i as assignee of the only person entitled to the
estate). Failing this, he may apply for an order under s 116 of the Senior Courts
Act 1981 (see paras 14.1 ff). In either event, the grant should describe him a5
trustee under the deed and be limited to such period as he shall remain trustee’,
1 Registrar’s Direction (1956) 24 July.

5.264 The Chancery Division in its bankruptcy jurisdiction has ne DOwer to
make an order for administration of a deceased bankrupt’s ‘estace until a
personal representative has been constituted'.

' Rea Debtor (No 1035 of 1938) [1939] Ch 594, [1939] 2 All ER 57

Other grants of administration (with will)

5.265 For the practice in obtaining a grant for the use and benefit of a minor
or a person who lacks capacity to manage his or her affairs within the meaning
of the Mental Capacity Act 2005, or to the attorney of the person entitled to
a grant, see Chapter 11; grants in cases where the deceased died domiciled out
of England and Wales, see Chapter 12; grants in the exercise of the discretion-

ary power of the Court, see Chapter 14; grants de bonis non and cessate
grants, see Chapter 13.

Death before 1 January 1926

5.266 Where the death occurred before 1 January 1926 the right to a grant is
still determined, subject to the provisions of any enactment, by the principles

and rules in accordance with which the court would have acted at the date of
death (NCPR SI 1987/2024 23). '
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267 The order of priority of right to a grant of administration (with will) is
a; follows:

Class 1. Residuary legatees and devisees in trust. ‘

2. Residuary legatees and devisees; a residuary legatee or devisee
i substituted. |
Class 3. The personal representatives of residuary legatees or devisees

who survived the deceased but have since died.

If the residuary estate is wholly disposed of by the will:

husband or widow (or, if cleared off, the next-of-kin) of
E;Jheedeﬁafed; and legatees, devisees or creditors. No other per-
son is entitled if the residue is fully disposed of.

Class 4.

If the residuary estate is not wholly disposed of, or the residuary gift has
lapsed, the order, after Class 3, is as follows:

Class 4. _(Lve husband or widow (or, if cleared off, the next-of-kin) of

‘he deceased. Pt .
ce The heir-at-law (if there is real estate and the death occurred

N aft.gr 1897). On c’;earing real estate, the personal representative
of the husband. . i

lass 6. Persons entitled in distribution, not being next-of-kin. .

Class 7. The personal representative of the widow, or of the next-of-kin,
or of a residuary legatee as to an unlapsed moiety, or of the
heir-at-law (where the deceased left real estate and the death
was after 1897), or of other persons entitled in distribution.

Class 8.  Legatees, devisees or creditors.

Class 9.  The Crown (Treasury Solicitor, Duchy of Lancaster or Duchy

of Cormwall).

5.268 Where the residuary estate is not wholly a’isposed of,_or part of a
residuary gift bas lapsed, the person entitled under the effective dzsposr_!tton and
those entitled to the lapsed or undisposed-of residue are equally entitled to a
grant,

5.269 Where the deceased left no real estate the right of the beir-at-law, or of
his personal representative, should be cleared off in the statement of truth,
where necessary, by the statement that the deceased died not possessed of real
estate.

REQUIREMENTS ON OBTAINING ADMINISTRATION (WITH WILL)

Practice as to will

5.270 The Non-Contentious Probate Rules define ‘statement of truth’ as a
Statement made for purposes of confirming the truthfulness of statements
Made in the application for a grant and the true nature of any documents
served in support of the application. The practice as to proof of the will and
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816 EMRC decoounis Inberitance tax and capital transfer tax 8.21

— the estate comprises only property which passes by will or intestacy b
nomination, or by survivorship in joint tenancy; 8

—  notmore than £50,000° consists of property situated outside the Unigg
Kingdom; and g
— the deceased died domiciled in the United Kingdom having made sim

lifetime transfers such as cash or quoted securities not exceed;
lng
£75,000,

RITANCE TAX AND CAPITAL TRANSEER TAX
NH

: 1986, s 100 provided that after its Royal Assent the tax
¥ Fl(ril:rn iil?céapital Trans]?er Tax Act 1984 should be known as
untaX that that Act be cited accordingly, and that all references to
. sfer’ tax in contemporaneous or earlier enactments have effect as
a tral:o inheritance tax. A liability arising before 25 July 1986 therefore
e ability for capital transfer tax.

g Th
ed
eritance

then the estate is an excepted estate and applicants for a grant of represeng,
tion are not required to deliver an account or to swear to the exact value of the
estate to obtain a grant. Instead they are required to swear in the oath as

mains 2 li

ite to. to th : : t had received its Royal Assent on 31 July
limits within which the estate falls. For the purposes of these limits, it i th: 219 The CaPltaL Transz;C;I;adX f:;c COEIll solidate the. lepislation contamed in
value of the deceased’s beneficial interest, and not the entirety valye, ol 1084 and had ejﬁ: b foom: 1975, STARTOEy teherances i this chispres wil
survivorship property which falls to be taken into account. It should be noeg Bliccessive Finance '

forth be to ‘the THTA 1984 followed in square bFackets by the
b reference to earlier provisions prior to consolidation. Inheritance
Opnateital transfer tax will be referred to simply as ‘tax’ unless the context
a_nd Catlilerwise. The following text is of necessity no more than a summary
A Ore commonly encountered provisions which can apply in connection
the[in?ical‘h of an individual. Practitioners are referred in cases w}iere more
' te»c‘l3 ._‘Vpla;nation is required to a standard work such as Dymond’s Capital

that an estate would not be an excepted estate if the deceased had an intereg
in settled property or had made lifetime transfers which became chargeap,
with tax by reason or his or her death within seven years thereafter, or (op or
after 18 March 1986) had gifted property subject to a reservation which

subsisted up to, or within seven years before, the date of death.
1

Estate for this purpose has the extended meaning as for inheritance rax and ca
tax.

£200,000 in the case of a death before 6 April 2000; £180,000 in the case of a death before
6 April 1998; £145,000 in the case of a death before 6 April 1996; £125,000 in the case of
death before 6 April 1995; £115,000 in the case of a death before 1 April 1991; £100,000 iy
the case of a death before 1 April 1990; £70,000 in the case of a death before 1 April 1989,
£40,000 in the case of a death before 1 April 1987; £25,000 in the case of a death before
1 April 1983.

£30,000 in the case of a death before 6 April 1998; £15,000 in the case of a death befn,
6 April 1996; £10,000 in the case of a death before 1 April 1989; £2,000 in the case of a {eap.
before 1 April 1987; £1,000 in the case of a death before 1 April 1983.

pital trangfe

20 The efficacy of the tax depends upon a tree of concepts at the root of
ich is the—undefined—<disposition’. A liability for tax b_ec_omes a }1;)08-
ity if a disposition is a ‘transfer of value’: Fhat is to say it is rgade ylg
'son and, as a result, the estate of that person is less than it otherwise wou :

ve been'. The amount by which the value of the estate is so decreased is
own as the ‘value transferred”. Most dispositions are transfers of value bu;
me are specifically provided not to be. Moreover no account is tazik_ep 0

uded property’. If a transfer of value is made By an mdmdua}l 1(lals istinct
a person) and is not an ‘exempt transfer™ or a potﬁentla v exerrl1pt
nsfer’ then it is a ‘chargeable transfer’ and tax is cha;geable upon thf: value
ferred”. The ‘exempt transfer’ needs no elaboration here; but a poten}
y exempt transfer’ would become a chargeable transfer upon the death o

ansferor within seven years thereafter.

8.17 The foregoing procedure may be used in any case where the criterion of
an excepted estate is wholly met—nort only in the case of first granie which are
not limited in nature but also in cases, for example, of applications for grants
de bonis non or where a fresh grant is to be made followirig revocation of an
original grant. The Commissioners of Her Majesty’s Revenue and Customs
retain the right to call for an account by giving notice it.writing within 35 days
of the date of issue of the first grant other than a limited grant. If a person,
having obtained a grant without delivery of an account, later discovers that the
estate is not in fact an excepted estate he or she must deliver an account of all
the property comprised in the estate within six months of making that
discovery. The amendments contained under paras 8.74-8.96 below relate to
interim and second grants. A clearance letter will not be issued by HMRC |
Trusts and Estates, Inheritancg Tax on egcepted' estates as no Inherit_am-:t“j Tax :: ¥i igg:’ 253{5 iif 1[§l£:t11091)17fo ifrl;n?lon i afise 18 Mateh 1956,
is payable. An excepted estate is automatically discharged from any liability at THTA 1984, 5 2 [FA 1975, s 20],

the end of the prescribed period, currently 35 days from the issue of a Gran, IHTA 1984, 5 1 [FA 1975, s 19] (see para A1.756).

unless it is discovered that an incorrect return has been made. If an jnstrument

of variation is made on an excepted estate, it does not need to be referred to
HMRC Trusts and Estates, Inheritance Tax provided the estate continues 0
qualify as an excepted estate. See also para 8.167.

fn 1 to para 8.16 as to the meaning of ‘estate’.

THTA 1984, s 3(1) [FA 1975, s 20(2)].

THTA 1984, s 3(2) [FA 1975, s 20(3)]; THTA 1984, s 6 [FA 1975, s 24(2) and Sch 7,
Paras 3(1), 5(1) and 6)].

*1 Asa result of the changes introduced by s 156 and Sch 20 to the Finance
6t 2006, for lifetime transfers made on or after 22 March 2006, a transfer of

 will only qualify as a potentially exempt transfer (PET) when it is a
nsfer to.




Grants for use of minors 11.181

11.169 Limited grants

B copy is returned to each party. The agreement may be brought to an
Cclg-’ of the court on the application of any person who has parental
E (3a)) of the Act or of the minor himself (s 4A(3b)).

11.170 Under NCP

o Linder gy é{ SI ;:rsszgzoiﬁ; 12{1}(%},_ as amended with e, onsibility © 4A
ll;espon:mbility o i o ofsalsi( g)r Olfst fegﬁfi to haye patr NCPR SI 1987/2024 r 32(1)(ab) gives a step-parent with parental
s afﬂght O 2y anor by viree of s 12 2) of th gr 1 -clhf:n Act 1 9goc bilicy an equal right to a grant for the use and benefit of the minor
ageho it Teoms Sich s b e e unt:ll1 e has attau'ne onsil h the other persons or bodies referred to in the sub-rule.

Authority mentioned in NCPR ST 1987/2024 r 3201, <" PET8S or o -

otherwise have parental res ibili
e | ponsibility for t i
s 4ZA giving her that responsibﬂity.y L il 1 order

11171 Section 12 of the Cig ldren Act 1989 is amended b lication statement of truth (PA1A) and supporting evidence
& 1

Fertilisation and Embr
: yology Act 2008 by j i
o mak[_ng P e favou); 1§§l$;$130f Sl.lllb-S' (1A) to alloy, .. The step-parent’s statement of truth (see Form No 167 (A6.172))
o by vt i I anrii v]g ci) 1S a paren o d include details of the parental responsibility agreement or of the court
mbryology A 20 § firm that the agreement or order is still subsisting. A sealed copy

O 2. 2 (8] ren A

makes a residence order inr i
n respect of a minor in fa 4 e
?e(;;(fng;ﬁ?mfor i of the e et p;(s)g; osfhzlllly lIl)erson Who i eiﬁe step parent is the only person able and willing to take a grant he
ol dl;%ngr Ehe Fglnor it minos that pers m shall g}?lcl{)are te a co-administrator under NCPR SI 1987/2024 r 32(3).
, $ residence order’ as an ord i ; el
made as to the person with whom the chiﬁdeirs Stt:)ttllilgeg e P "y

nomjrla

ardian :

[ra———.
pplication statement of truth (PA1P/PA1A) and sy ; : ' 75 The whole of the Guardianship of Minors Act 1971 was repealed, as
11.172 The applicant’s stat SR EiCong 14 October 1991, by the Children Act 1989, s 108(7), Sch 15.
: statement ; -
;er\:ildence order and of parentalelj}espo(fngfgitlliltySllg(())J.11 ltflllelﬂdude details jof 17 Under NCPR SI 1987/2024 r 32, as amended, with effect from
anyel‘;vlillllu:g blfep;?il,fjd I\;’ltt}l: the.applican'on statement glfl?r?lrt-hptocg?sgeff eptember 1998 a guardian of a minor who is appointed, or deemed to
- . ere wi : : p . .
gu?%f?‘la_n or local authority with I;Zrzr(l)t:ﬁarr:sm’ St‘elgﬁparem’ guardian, Speu . app'omted’ e s IV lt}fl g io1f4the Clinldin ?ft 198'9 }C:r »
10 Jjoin in the application the applicant may ggrrifilnz;ltlgy acigi)fl P(zteﬂt and e d'aﬂci.Wﬁ? ng: S;Jslezz;n?bgriellit 0(; thff minortﬁntlitaetd urclttil ﬁz jtt];ignsttliz
and proper peisoq nistration ror ]
R f 18 years, equal to the right of a parent or other person or local authority

to act ]()[[]tls‘ V‘dlth hlm UHICSS a dlStIICt ]udge or [eglst[aI Otllel WISE G €Cts E havﬂ I al ICSF C j

180 Where the guardian has been appointed in accordance with s 5 of the
ildren Act 1989 (see para A1.441) the statement of truth must state that he

1] .I ] 01 j()l“l (0] [lt[e 10I b()x 2.]6 ()f the ap[)l]cat on Stat ment Oj tru ': [ b tue of:
73 \ l sibi !q; jr VIrt
= e 1S a gua[d ar 0[ the minor ha‘lI g I

(PA1A), see Form Nos 164-170 (A6.169—A6.175)

Sepparen ‘ | an order made under s 5 of the Children Act 1989; or

| anappointment made by ‘AB a parent having parental responsibility for
the minor by will’ (or ‘by deed’ as appropriate); or
an appointment made by ‘CD a duly appointed guardian having
parental responsibility for the minor by will’ (or ‘by deed’ as

appropriate).

11.174 Section 4A of the Chi
. . ildren Act 1989 (se i
It)l;ertlﬁcriz)}ﬂtlog and Children Act 2002, s £12c Iﬁlrceil };L:igéy EI)S lnsgrtﬁg
P Act 2004, s 75 so that with effect from 30 Decemge; 260051‘r

the minor’
6 al’;l;;le(;; Z rﬂallr'frgﬁi wji(;c};_agedpﬁrental responsibility have made and recorded
e o (l;)atjonl oef t}cl)rm mentioned in s 4 or by order of the co t :181 Under s 5(1) of the Children Act 1989, where an application with
e (Amprjeation o ula? stepz-parent, The Parental Responsibili 1 PEct to a child is made to the court by any individual, the court may by
s A e gagre ;I?lnesn : 310 i:s (SIs (%((1))%{:?808 and 2009/2026; G€r appoint that individual to be the child’s guardian if:
rom 2). A - ' ' i o .
). A step-parent may 3 the child has no parent with parental responsibility for him; or

a residence order has been made with respect to the child in favour of

be ei i)
ither the spouse or civil partner of 2 parent of the minor
a parent or guardian of his who has died while the order was in force.

11.175 1 y o |

: 'li"hies iagrien';-nz ;s riicosrded .bytﬁh'ng it in the Principal Registry of the
amily Division tog With sufficient copies for each party to the a 1
F h h suffi f greement:
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Domicile 12.12

12.1 Grant where deceased died domiciled out of England and Wales

or capital transfer tax' and also for the purpose of confirming the valig;
the will (if any) and the right to the grant. 1ty

. ile of choice
: le 10 of Dicey and Morris on the Conflict of Laws ‘every
u

erson can acquire a domicile of choice by the combination of

d intention of permanent or indefinite residence, but not other-

i
As to the notional domicile in the United Kingdom which applies under g 267 ‘ e By R
Inheritance Tax Act 1984 (replacing s 45 of the Finance Act 1975) (para Al.775) 4 of ~endent P
circumstances in relation to inheritance tax or capital transfer tax, see Chapter 8. This n(:e' ace an
domicile has no application to questions of the validity of a will or entitlement to a tiop,

3 g 3 ran;
representation: for these purposes, it is the actual domicile of the deceased that ig re[ge‘?m
ang

2 in a country is not, of i-tself alone, sufﬁc@egtltc;SL fireat.e_la
. hoice without evidence of volition to change dOIIllC}IC . A domici Cf
icile - t acquired merely by accepting and holdn}gl a post o

- nocountryz. A person whose residence in England is illegal is not
EZ?;;I; ?rom acquiring a domicile of choice here’.

Bullock [1976] 3 AlLER 353, [1976] 1 WLR 1178, CA.
v

(or Ramsay) v Liverpool Royal Infirmary [1930] AC 588; Cooney v Cooney (1950) 100
e (O

‘ k7‘05wrk [2005] UKHL 42, [2006] 1 AC 98, [2005] 3 All ER 912.
Mar v

e

» Residence
Domicile of origin

12.2 The general rule is that the domicile of origin of a legitimate chig isq
domicile of its father; of an illegitimate child, that of its mother It
involuntary, and cannot be changed, being the creation of law, I o8
father’s domicile changes during the child’s minority, its domicile of ori
remains the father’s domicile at the time of its birth'.

' Henderson v Henderson [1967) P 77, [1965] 1 All ER 179. | A declaration by a testator in a will that he did not intend to relinquish

domicile does not operate to prevent a ﬁnding 1_:hat the}ie has betin
e of domicile where the physical fact of resldence1 in another country
7 nf ‘ntaniion to reside there permanently are proved'.

ddell-Grainger's Will Trusts, Dormer v Liddell-Grainger [1936] 3 All ER 173.

12.3 However, s 4 of the Domicile and Matrimonial Proceedings Act 1973 glish
provides an exception to this rule. If the parents of a minor are living apart apd
the minor has his home with his mother his domicile is that of the mother, Syeh
domicile, once acquired, is retained even though his home is no longer with
mother, or if she dies, so long as he has not since had his home with his fathey
Section 3 of this Act® provides (subject to a transitional modification) that 5
minor may have an independent domicile from the age of 16 or from the dage
of marriage if he marries while under age. This Act came into force g
1 January 1974.
! See para A1.232.
2 See para A1.231.

", domicile of choice, having been abandoned, can be reacquired only 1[;}7
i Iment of the same conditions of intention and residence as those by
[

; i
the domicile of choice was previously acquired'.
-G v Yule and Mercantile Bank of India (1931) 145 LT 9, CA.

nicile generally

Under s 1 of the Domicile and Matrimonial Proce;dm_gs A;:t 1973f, ltlhcz
nicile of a married woman as at any timg after the coming mt(; horCE o bt I?d
n (ie 1 January 1974) is, instead of being t-he same as that of her hus ame
tue only of her marriage, to be ascertained by reference Fodt e sg ;
s as in the case of any other individual capable of having an independen

micile.

12.4 A person can acquire a domicile of choice, and while this is retained the
domicile of origin is in abeyance, but not extinguished. When the domicile of
choice is abandoned the domicile of origin revives'. On appeal, the Cour
upheld a decision that a person whose domicile of origin vras India and who
decided to go to there because of illness did not abandop fis English domicile
of choice. His decision to remain in India was forced ox himn because of illness
and impending death. It would not be a decision as to where to live indefinitely
because, for all practical purposes, there was sadly no life left remaining to be
lived by him?.

1

11 But where, immediately before this section came into force, a ma.rr.led
yman has her husband’s domicile by dependence she is treated as rftal_m_ng
domicile (as a domicile of choice if it is not also her Fiormcﬂe o orlgﬁn)
s and until she changes it by the acquisition or revival of some other
cile on or after 1 January 1974".

Domicile and Matrimonial Proceedings Act 1973, s 1(2): para A1.230; and IRC v Duchess of
‘ortland [1982] Ch 314, [1982] 1 All ER 784.

Udny v Udny (1869) LR 1 Sc & Div 441. See also Re Flynn, Flynn v Flynn [1968] 1 All ER
49, [1968] 1 WLR 103 (given a physical departure from the country of one’s domicile of
choice, the ending of the intention to return there, as distinct from the forming of a positive
intention not to return, is sufficient to bring that domicile to an end: accordingly the domicile
of origin revives until ousted by the acquisition of another domicile of choice).
* Kobli v Proles [2019] EWHC 193 (Ch), [2019] WTLR 623, The Law of the testator’s domicile governs the foreign movable assets of
tate for the purpose of succession and enjoyment. For the ‘purEOSEh of legﬁrli
esencation, though the person entrusted with administration by } g lebe
e domicile is generally recognised by the foreign court as entitled to ;
inted, this is not always and necessarily the case; and in adnfnmgtermg ttse
it is necessary to give foreign creditors priority as regards foreign assets.

12.5 The domicile of a fatherless minor does not necessarily change with 2
change of the domicile of its mother; but only where she exercises the power
vested in her of changing the child’s domicile for the latter’s benefit'.

' Re Beaumont [1893] 3 Ch 490.
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Notation of grants 16.32
16.17 Amendment and notation of grants

16.17 If an alteration has been made in a grant by an unauthorjgeq .
after its issue, the probate service will in no case adopt such alterationer
grant will be impounded, and a duplicate grant must be obtained

ch g i t are sent by post to the
istrict j ' I e dch ' it or witness statement and the grant are
then be amended, by district judge’s or registrar’s order, in the usua] Couil Vi = The afﬁcla‘vll't1 ::)he rant issucd. At the Princioal Registey the documents
the alteration is extensive or of a serious character, the grant wif| be reVO“}E :: ? om whic g
L&

lodged with, or sent to, the probate department.
)

d the nature of the amendment required. Form of affidavit or
jon, 27 No 23 (A6.28).

s Statement,

i i i i ki order, and
Date of will rectified after probate 4 i district judge or registrar is satisfied, he will make an

= dment will be made in the grant and signed bfY the diSt[ticii ]Esgztgdr
me . dment of any gran

16.18 The court will order a memorandum to be endorsed on 4 Probate 4 ;rnor other authorised ofice; Tlgztaelr%:ords e

it has been issued, showing the true date of 4 will', the affidavit or Witn L robate records kept at the Pro

statement in support being filed with the will. =P

' i f the amendment of a grant.
' Re Allchin’s Goods (1869) LR 1 P & D 664, " No fee is payable in respect of th

: L ill

Probate of codicil subsequent to that of will . br in probate copy of wi o

o ; ] 1 . been made in an engrossment of a will, an
16.19 If a codicil is found after probate of a will has been granted, a sepapa 8 Where ?hH}IStﬁig?jent_ The grant should be sent to the PrO}C’ate
probate of that codicil may, in certain circumstances, be granted, and the i pired for‘ 3 e | Registry) or district registry, where a dlstrlct judge’s or
probate undergoes no alteration or amendment whatever. In order to obtai artmen” ("‘mc{lﬁab e drawn up for the correction of the copy in accordance
probate of the codicil, an application statement of truth (PATP) must be drawn SErars r.[C.[el' lw : 1l
up, identifying the codicil and reciting the particulars of the grant of propaes "»J:e original will.
of the will. The grant must be sent to the registry from which the first grang j
issued. The probate of the will, or an office copy thereof, should be lodged, 4 y F GRANTS
further HMRC account may also be required (see Chapter 8). This Practice jg \& TATION O )
liable to change under current modernisation plans, 1 OO ;rtaking by Public Trustee to administer an estate
16.20 If, however, the appointment of the executors under the will is annul'efzo
or varied by the codicil, the probate must be brought in and revoked,

29 As to notation of grants where an undertaking by the Public Trustee to
new grant will be made annexing both the will and the codicil,

ancy jinister an estate under s 3 of the Public Trustee Act 1906 is filed, see para
16.21 See also paras 3.170-3.183. {

B
ecutor permitted to retract renunciation

5 to
w Settled land L _ ) - f a subsequent grant of probate ‘
u' 30 As to notation on an existing grirétd obut - bcéen ek cateac his
16.22 A general grant may in certain circumstances be amended to exclude cutor Wh(:j had pre:;igliili)lflleel:‘;r;ra i 5.69.

settled land but it would no longer be appropriate to amend a general grant o jclation and prove 3

include settled land, See para 10.133. Form of affidavit or witness statement, !
No 24 (A6.29).

3 tation of domicile
1 i ici fter the issue of a rant, see

. s to notation of domicile a

s For the practice a g

21824,
16.23 As

to the procedure when a grant contains an official error, see para.
2.75.

dition of 2 further personal representative

: Senior Courts Act 1981",
i : i 3 d made under s 114(4) of the .
Practice in applications for amendment A ez}é?g :;l: (‘))ff ae;elrssonal representative, the grant is l_otdge(fir g:;i:; lﬁi?lb?ﬁz
. i . istri str
16.24 An affidavit or witness statement of the facts is required from the Jartment of the Principal Registry, or the district registry

g 1
' nt is ; intment of the additional persona
grantee, or grantees, showing the nature of the error, the necessity for 1S It issued, as the case may be; the appoin
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17.11 Revocation and impounding of grants Grounds for revocation 17.23

(m) A mother of an intestate spinster had obtained a grant, thoy
was a natural child of the intestate. The grant was revoked
standing the death of the mother®.

s affairs within the meaning of the Mental Capacity Act 2005, the
oked and a fresh grant made to the capable administrator. If any
life interest subsists the further grant will normally be made to not

gh the y

d € hl
DOty = nee

gt is 1€V
Oriry or

' Re Morris’ Goods (1862) 2 Sw & Tr 360. ' han tWO individuals, or to a trust corporation w1th or without an
? EIO“;Y;{S_ I;igesr: title[iAjm{rr]i'stl}ation’. T 3 Vidual

oF r_zm estown v Laay r!m_ e§town ag kcc at x [ ] 3 . illips’ Goods (1824) 2 Add 335. In the latter
4 f{zrj}\.lapzer’s Goods (1809) 1 Phillim 83; Re March (1940) (testator found to be g Prisongs 3 ;ile Ne;,;;gg 1—:1 n?i?tg:;g?ﬁ:ﬁ,;igj;jj&ﬁg g: fhtzhepinc_apablﬂ édministl’afor cons_ente:{fl.fNotiﬁe
*  See eg Re Bloch’s Estate [1959] CLY 1251. Fasel’_l; application for revocation should now be given to any deputy appointed for the
¢ Re Moore’s Goods (1845) 3 Notes of Cases 601. In such a case it is UNNECESSAry to ajeg, : flr;mistrator who lacks capacity.

the grant was obtained by fraud: it is sufficient for the person claiming revocation tq ﬁStabtlla * 3
S

his title to the grant (Re Evon’s Estate, Evon v Stevenson (1963) 107 Sol Jo 893,
Re Bergman’s Goods (1842) 2 Notes of Cases 22.
Re Ayling (January 1949, unreported).

_ ¢ |f the grantee who lacks capacity had a superior titl(_a to tha_t of the
E ?)16 grantee, the former’s right to a grant on recovering his capacity must
eserved by a limitation in the new grant.

Cases for revocation under second head 219 For the practice when the sole grantee subsequently lacks capacity, see

Death of grantee before sealing ras 17.64 ff below.

17.12 A grant sealed by the registry after the party or any of the Partieg.
applying has died must be revoked. As to the moment when a grant is deemeg.
to have been sealed, and for the practice in cases where the grantee dieg before

the sealing of the grant, see paras 2.77-2.82.

oth executors subsequently lack capacity to manage their affairs

790 Where there was the clearest evidence that both the surv.iving executorsi
e ot acvanced age and suffering from s.ucl} a deggee of physical and mentl?
iy as made continuance of their dutlE'S 1'mpos§51ble, _the court re\bfokfad the
t of probate and granted letters of administration (with will) de bonis non
great-nephew of the testator’.

Re Galbraith’s Goods [1951] P 422, [1951] 2 All ER 470n.

One of two or more grantees subsequently lack capacity to manage
his affairs

17.13 Where one of two or more grantees subsequently lacks capacity tg O
manage his affairs within the meaning of the Mental Capacity Act 2005, the O

grant must be revoked. .‘ .
antee wishing to be relieved of duties
17.14 If application for a new grant is made by persons all of whom bad a '
right equal to that of the grantee who lacks capacity (whether they cre the
other grantees or not) a general grant may be made to them.

721 Application is occasionally made for revocation on the ground that the

tee, though not incapable, wishes to be relievejd o.f hig responsibility for
me reason, such as increasing age. Such an apphca}uox'l is allowec_l onl_y by
press direction of a district judge or registrar, which is not r@z{dily given.
fhere leave is given it may be subject to confirmation that the retiring grantee
s provided an inventory and properly accounted for the administration of
e estate.

17.15 If there is no one with equal title, the new grant will ke in accordance
with NCPR SI 1987/2024 r 35(4) (see para 11.245 ff) fori¢hi='use and benefit
of the person who lacks capacity and limited until fusthes representation be
granted.

One of several executors subsequently lacks capacity to manage bis affairs
17.16 When two executors prove a will, but one subsequently lacks capacity: Sappearance of grantee
to manage his affairs within the meaning of the Mental Capacity Act 2005,
probate is revoked and a new grant made to the capable executor, power being
reserved to the executor who lacks capacity of taking probate again on
recovering his capacity’.

! Re Sowerby’s Goods (1891) 65 LT 764; Re Shaw's Est