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l F isi subject to the operation of the limited recourse
nall busm(e;;g,l_);%‘gflogZearzlso Jthe special provisions for hire purchase
isions

23-250)-

i Sil'less en
60 (130-6

® where the individual is a small business entity — the individual’s net smal] b,
income for the income vear, and Sin

e the individual’s share of a small business entity’s net small business Income
income year that is included in assessable income (excluding that of a ¢o
entity) less relevant attributable deductions to that share (s 328-3 60(1)).

The calculation of the total net small business income for an
modified if the individual is a ““prescribed person’’ (2-170) (s 328-375).

' 1 services income rules in ss
iti at are subject to the persona es.
388:]3}]8—63 0) can deduct amounts for depreciating assets under the
d ciation regime (s 328-235). However, the restrictions on car
ss depre

osed by ss 86-60 and 86-70 apply (130-630).
£ nstant asset write-off

. » o lified
ion i i business entities that use simplifie
. tion is available to smal]. less. .
ed1atle \(:lve{cig‘s:t asset in the income year in which it was first used, or installed
for a low-
]

taxable purpose. This is also referred to as the instant asset write-off.
, for a

i ite- hold are written off
: the relevant instant asset write-off f[hres
i fliesi 35123 or installed ready for use. The applicable threshold df:lpendst
& me¥hme sszi is acciuired and first used, or installed ready for use. The relevan
d: ea

hresholds are:

0‘
rpofat&

income Ve

- te-off/i
The amount of the offset is limited to $1,000 per individual, per IMcome e write-0

328-360(2)).
An entity’s “‘net small business income’’ is the result of:

® the entity’s assessable income for the income year that relates to the entity ¢ )
on a business disregarding any net capital gain and any personal Services inegy
not produced from conducting a personal services business ‘

® LESS: the entity’s relevant attributable deductions attributable to that shap, .

assessable income (s 328-365). N Asset threshold
: . : s it S\ $1,000
If the result is less than zero, the net small business income is nil. p o {AEST) 12 May 2015 $20.000
. : . ; ). 2019 2
Relevant attributable deductions are deductions attributable to the assessable inggy | AnSTD) 12 May 2015 to 28 January — $25:000
other than tax-related expenses under s 25-5, gifts and contributions under Diy 30 ¢ Sary 2019 to before 7.30 pm (AEDT) 2 Apri $30.000
personal superannuation contributions under Subdiv 290-C (s 328-370). AEDT) 2 April 2019 to 11 March 2020 (; 560
| 3 Example & 2020 to 31 December 2020 purchased (with extension $150,
0 ¢ or installed ready for use to 30 June 2021) Unlimited
Pat Train was carrying on a restaurant business as a sole trader. For the 2019-20 income year, fh > ne 2022 (full expensing nhmi
business was a small business entity with less than $5 million aggregated annual turnover, The busi AEDT) 6 October 2020 to A0.J (
had assessable income of $300,000 and deductions of $230,000 includin

g a personal superann,afipd  below)

contribution of $30,000. Pat had other taxable income of $40,000. T above rules are subject to the temporary full expensin ghOf depre tc(i)at:; %1?5 ti[ 2
11 business entities choosing
s (ITTPA s 328-181). For sma ( g fo apply the
ati llow for full expensing o
d depreciation rules the provisions a e ot
i hold the asset and (ii) started to use,
ere the taxpayer both (i) started to e
i dy for use, for a taxable purpose, during p
61n Stgéleairrggz% until 30 June 2022. This is available for the purchase of new or

d-hand assets. N
i i t write-off o
isiti f a car, the deduction under the instant asset ° -of .
th?uﬁcgzg;ﬁgi?lgo provision is subject to the car cost depreciation limit, being
1 for 201920 and $59,136 for 2020-21.

From 1 July 2022 the threshold will reduce back to $1,000 (s 328-180(1)).

The instant asset write-off (917-330) and the temporary full expensing provisions
0) are also available to other businesses.

The deduction is limited to the taxable purpose proportion (see below) of éhgoa:;segoi
For example, if an asset that is newly acquired for $800 is to Ee USZd onlo o
58 purposes, the deduction will be $480. However, if it is to be tl}llst ereyheld
S purposes, the deduction will be $800. Unpooled lqw‘—cost assets a].}v e
the taxpayer chose to apply small business depreciation do not qualify

late deduction but may be pooled.

her- o taxpayer claimed an immediate deduction for a low-cost as_iet %_n ;nhl:;l?snz
I and in a subsequent income year while still a small business entcll}:i lrt'on for the
fond element cost on the asset, the taxpayer can claim an immediate de I{C ' than the
ond element cost where the cost was incurred at the time when it is less

€vant threshold detailed above.

Pat’s net small business income for the year is $100,000. Pat’s taxable income for the yearis 31 10,000,

The percentage of Pat’s taxable income that was “‘total net small business income"’ was 90.9% (being
$100,000 = $1 10,000). The basic income tax liability is $28,197. The result of the tax offset formulaj

$2,050 (being 8% x 90.9% x $28,197). As this result exceeds $1,000, the small husiness income fa
offset is $1,000.

The effect of the offset is to reduce the income tax payable to $27,197 (ezcluding Medicare levy and
low and middle income tax offset).

§7-250  Simplified depreciation for small business

Small business entities can choose to deduct amounts for most of their depreciating
assets under a special depreciation regime (*‘small business depreciation”’).

Small business depreciation

The simplified regime for calculating capital allowances on depreciating assets i§
contained in ITAA97 Subdiv 328-D. Small business entities that choose to use i
regime are not subject to the provisions of ITAA97 Div 40 (ITAA97 s 328-175). Undet
the simplified regime, small business entities have access to an immediate write-off for
low-cost depreciating assets and a simple pooling facility for other depreciating assels
(ITAA97 s 328-180). Simplified methods are also provided for balancing adjustments
relating to the disposal of assets and for dealing with assets that are only partly used for
business purposes. Depreciating assets that are not deductible under Div 40, including
those excluded by ITAA97 s 40-45 (capital works, pre-21 September 1999 TRUs and
Australian films) and 40-27 (second-hand assets in residential premises), are als0’
excluded from small business depreciation (§17-030, Y17-012), as are assets for whichd
deduction was available under the R&D provisions.

97-250
97-250

e




e

294

; 295
Australian Master Tax Guig, soLlDATED GROUPS e Introduction

An entity held through a non-fixed trust may also be treated as a Wh()ll}howne
subsidiary in certain circumstances (ITAA97 s 703-40). !

Excluded entities

> planning points: forming a consolidated group

i i i i ities from the group by acquiring minority
be scope for including/excluding certain entities : :
A Theresif;ag’r selling]J part-interests before the consolidation date. quyever, this should be examined
!ntf}[;: context of the ITAA36 Pt IVA general anti-avoidance provisions ({8-950).
in : ' : ) )
i i f a group consolidates part-way
i on the first day of the tax year is not essential, but if a g d >
Cnnsogdta;:l 3g:ear each member will need to file a return for thg nc_m-membershlp period (s;e
LhI]m‘lf) If the head company is a public trading trust, the consolidation must take place on the
ow). :
ﬁist day of the trust’s income year (Y8-550).

The following entities cannot be members of a consolidatable or consolidated groy
(ITAA97 s 703-20): !

® an entity whose total ordinary income and statutory income is exempt U,
ITAA97 Div 50 (exempt entities: 910-604) i

iability in transitional income years

i idated group during
becomes (or ceases to be) a member of a consolidated gr
T ag;ntg? ceases to( be the head company of one consolidated group anc}
e y1 t;ecomes a subsidiary member of another consolidated group, each part o
ltan;?:f’;’ear in which a different consolidation status applied will be treated
> inco

ately. ' . .
i i tity was a member of a
d deductions attributable to the period where th_e en
- mﬁzﬁg aglrloup are included in the head company’s consolidated return. However, ;he;
ot ill be resporsivle for self-assessing its tax liability for periods during which 1
;fl art of 2-consolidated group, ie before joining a grnl)ucll) and/lort;llﬁgr lgaVénagng
i . E \g¢ - but includes only the incom
701-30). It lodges a full-year return bu _
® a corporate collective investment vehicle (fo-410). : j p (ITﬁi?gZHitable tg the pegriod(s) when it was not a member_of a consohdsted
T sl i ’ mﬁ“: cl,;, date for the subsidiary member’s return is the same as it would have been
haJ oot joined a group. -
“ i joining ti i force for the supply
t before the joining time, there is an arrangement in supy
@ogﬁ;egi, ggﬁvioes between a joining entity and the head company or another joining

® arecognised medium credit union (Y3-435)

® an approved credit union under ITAA36 s 23G that is not a recognised large Crejy
union

® apooled development fund (Y3-555)

® a complying superannuation entity, non-complying ADF or non—complying
superannuation fund ‘

® certain subsidiaries of life insurance companies (§3-527)

A consolidated group is established by the head company making a choice tha ' it
consolidatable group is consolidated on and after a specified day, provided it was also the '
head company on that day. The choice takes effect from the earliest point in time that g

consolidatable group exists on that day (TD 2006/74; ID 2005/63). There must be at leagf itity, ITAA97 s 701-70 may adjust the assessable income or deductions of the parties to
one subsidiary member in existence at the time that the choice is made. Once made, the :

€
o & ini ities’’ f the adjustment is to align the
i ement (the *‘combining entities’”). The purpose of nent is
B il s proiio AL changed (ITAA97 s 703-50(2)). . ;ggi?ﬁ)ns of t(he combining entities before they lose their separate identities. (See PS

A 2006/15 for the application of penalties and remission of interest charges in this
ntext.)
x debts and tax sharing agreements

3 i isi i i head company will be
g t to provisions concerning tax sharing agreements, the ! _

1 ‘Ies}l&] ifle inc?ome tax debts of the consolidated group that are applicable to the peltj'md
nsolidation. However, income tax debts may be recovered from sub51dlary mem! 1grs
certain circumstances (ITAA97 Div 721; see also PS LA 2013/5). An exclusion gp})_ll_es
subsidiary member that is legally prohibited from subjecting itself to such a liability
(ITAA97 s 721-15(2); TR 2004/12).

- The head company can enter into a tax sharing agreement (TSA) w1tl}\one ort mgz:
diary members (TSA contributing members). P1j0v1§11ng the T§ mee bS |
ements of ITAA97 s 721-25 (eg each TSA contributing member’s contri 11101:
10unt can be determined and represents a reasonable allocation, and the arranggntl_en
/as not entered into to prejudice recovery by the Comm1ssmner),.each TSbA c.ontrl u :1;.1gt
ber is liable to pay the Commonwealth an amount equal to its contribution zﬁnou
T the agreement (ITAA97 s 721-30). A TSA contributing member generally (;ag
the group clear of its liability by paying the head company the actual or estimate
unt of its liability before the leaving time (ITAA97 s 721-35; PS LA 2013/5).

htities with substituted accounting periods

i i i its
- When a consolidated group is formed, the head company will continue to use i
N8 tax accounting period. Thus, if the head company has a substituted accounting
€riod (SAP), the consolidated group will use the same SAP.

gr i i i the new
~ In the case of a MEC oup (8-610), if there is a change in head company,

d Company of the MEC group must use the same accounting period as the former
ead Company.

The choice must be made in writing no later than the day the head company Iodeg; |
the first consolidated tax return or, if a return is not required, the day it would otlierwise
have been due. The head company must notify the Commissioner of the choice iade in
the approved form within the same time frame (ITAA97 s 703-58). No extanisicn of time
can be sought under TAA Sch | s 388-55 to make the choice (MW Meclntosh), However,
an extension of time for notifying the Commissioner of the choice miay be sought, A
technical defect in the notice to the Commissioner does not invalidate’the-choice made.

P> Example: Forming a consolidated group

Assume that all members of a consolidatable group have the standard 30 June tax year and that the head
company wishing to consolidate with effect from 1 October 2018, lodges its consolidated return for the
Income year ended 30 June 2019 on 2 December 2019. In that case, the head company must make ifs

choice to consolidate from 1 October 2018 in writing, and also notify the Commissioner of this choice in
the approved form no later than 2 December 2019.

Under the “‘one in, all in”’ principle, all members of the consolidatable group (other
than a transitional foreign loss maker: 18-600) are consolidated (TD 2005/40). Every
newly acquired eligible subsidiary of the head company automatically becomes a
subsidiary member of the consolidated group. Any subsidiary member that ceases to bea

wholly-owned Australian resident subsidiary of the head company automatically leaves
the consolidated group.

The same consolidated group will continue to exist when subsidiary members leave
the group, or new subsidiary members join the group, so long as the head company
remains a head company. This will be the case even if all subsidiary members becomé
ineligible, leaving only the head company. However, if a head company ceases to be
eligible to be a head company, a consolidated group will cease to exist. In limited
circumstances, a new head company can be interposed between the original head
company and its shareholders without disbanding the consolidated group (18-500).

18-000
18-000
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| issi i hich the tax cost setting
4 mmissioner must be notified of the amount by wi X €O
o’ ated or understated as soon as practical after the error is discovered.

i st : . . .
1 ‘;ast?:;‘rmust be in the approved form. The rules for adjusting unintentional
ifica

e e,xplained in TR 2007/7.

18-230 Consolidated group acquired by another

Special rules apply where an existing consolidated group is acquired by angy,
consolidated group (ITAA97 Subdiv 705-C, comprising s 705-175 to 705-200; mog y
by s 719-170 for MEC groups). The core rules and cost setting rules will apply jp o
circumstance as if the joining group were a single entity. See, for example, ID 2007/1_
Modifications to the cost setting rules are made where certain non-membership g
interests have been issued by subsidiary members of the acquired group to mempan, |
the acquiring group or to third parties, or there are employee shares or certajy 4o
restructure preference share interests in a subsidiary member of the acquired group,

Where a single entity that is not a member of a consolidated group or MEC g
acquires all the membership interests in, respectively, a consolidated group or the elj ‘-!
tier-1 companies of a MEC group and then makes the choice to form a CONSOlidag,
group, the tax cost setting modifications will not apply (ID 2009/160; ID 2010/40).
such a scenario, the consolidated group or MEC group will deconsolidate and the gy
cost setting rules will apply (98-400) and entry cost setting rules apply upon formatjop o
the new consolidated group or MEC group. ITAA97 s 705-175(1) applies only Where »
existing consolidated group acquires all the membership interests in the acquired grou
The words ‘‘become members of another consolidated group”” indicate that there muygt b
an existing consolidated group as the acquiring group. (Where a MEC roup is acquip
by another MEC group or a consolidated group, the MEC cost setting rules in ITAg
Subdiv 719-C are modified to align with Subdiv 705-C.) '

[FITR §541-550 — §541-575]

Market valuation for tax consolidation

7 m i idati i1l be the need to
= ost challenging aspects of consolidating a group will | !
nfzuig égzument defendable market valuation data in the following circumstances:
|Op

y a joining entity where the allocable cost amount (ACA) method is used (]8-210)

)
o ensure that revenue assets are not valued higher than their market value where
{0

“the ACA method.is used (Y8-210)

| stablish the basis for revaluing the reset cost base assets brought into the group
0 €

calculate the pre-CGT proportion arising from pre-CGT membership interests in
A

,a joinirg ety (98-210)

' ¥ ' | CA calculation for an
.t ceiculate an adjustment to the result of step 3 in the A )
g,;aft;b;}iere the joining entity holds a CGT asset with a deferred roll-over gain or

loss

[FITR §541-400 954144

{8-240 Multiple joining entities linked by membership interests '

Special rules apply where the combined membership interests of an existiy 0 : bsidiary members that have not been chosen to have the
consolidated group and an acquired entity result in additional entities beco nl’f\o .ca!s'ulr?:i: g:tlﬁg%ffsglﬁnga;sgs apply

subsidiary members of the group (ITAA97 Subdiv 705-D, comprising s 705-215 ostiio

705-240). This includes the situation where an acquired entity has a wholly-gw:

i i iti i i ion attached to losses transferred to the consolidated
subsidiary (linked entities). to establish the available fraction attache

i i : . ; group, other than concessional losses (18-120).
The cost setting rules applicable to a single joining entity are applied; subject f _ :
certain modifications. The modifications are made for: In calculating market values for the above purposes, taxpayers will need to balance
osts of determining and documenting market values of particular assets or 'asslft
s against the risks of incurring additional tax, penalties and compliance costs if the

er assigns values that cannot be defended or prove to be substantially wrong.

® specifying the order in which tax cost setting amounts are worked ot

® working out the step 3A amount of the allocated cost amoviii o take into accoul
membership interests held by linked entities in other linked eniities

i : T ‘P> Planning points: market valuation
® working out step 4 of the allocated cost amount for successive distributions of
certain profits ® Determining market values, as required under the ACA method (and alfso reqmreq to establish
pre-CGT proportions relevant to pre-CGT membership ipterests and avalla}ble fractions relevant
to transferred losses), can be costly and complex and can introduce substantial tax r1.sks.. The QOSt(Si
and risks may be mitigated by concentrating valuation resources on the most significant an

sensitive asset areas.

® taking into account owned profits or losses of certain linked entities

® making adjustments to the tax cost setting amount for certain assets where there ha

been a loss of pre-CGT status of membership interests in the linked entity.

[F ITR ﬂj 41-450 — ﬂ54 1-49 " ® Costs incurred in obtaining market valuations required under the_ cor}solida_tion regime are

deductible under ITAA97 s 25-5 as a tax-related expense. If the valuation is obtained for multiple

purposes, the deduction may need to be apportioned (TD 2003/10; TD 2003/11). The costs are
not deductible under ITAA97 s 8-1 (TR 2004/2).

18-250  Adjustments of cost-setting errors

Under ITAA97 Subdiv 705-E (ss 705-305 to 705-320), a head company may be abl

to reverse unintentional errors affecting tax costs of reset cost base assets by realising al ‘The C e ideli Market valuation for tax
3 2 ; - ; ; o omm has released general guidelines on Mar
immediate capital gain or capital loss (CGT event L6: 111-360). Subject to certall g - .

~ i in the guidelines are discussed below.
conditions being satisfied, the tax costs that are affected by the errors are taken to b _ *f}fs (1117-050). Selected o covered in t cg . ey L
correct for most purposes. This approach is intended to avoid the time and expens 1€ tax cost setting process involves allocating the ACA to L‘gl erly gonable il
involved in correcting the errors. It is available where it would be unreasonable to requl Proportionate market value. The values should be al]ocat_e lon a arle;a: 4 oodwil],
a recalculation of the amounts involved, having regard to the relative size of the error ) }nclpdes the 'resldual vaIpe method to allocate arlydregnanlnn% ‘;1 e ugt ¢ tionr;
the number and difficulty of the calculations required, the number of adjustments I = BUidelines detail the allocation process and also provide 5 valuatio P

assessments and tax returns and the difficulty in obtaining any necessary information. May be used to value certain assets:

-2
f8-230 18-280
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personal injury component of an undissected lump sum terminat

i ade to the
ion settlement ¢ | nnuity instrument only allows for payments of the annuity to be m:
oy, a

. The

: : ionary beneficiary or the injured. person’s
be separately identified, no part of the payment was exempt as persong| .~s= B ured person, hlsf:z:agunslg;e{tg :;:Z?f]e‘)ct t;);t the annuity cannot be assigned and
~ compensation (TR 95/35; Dibp). : Bestatc 200 00 except by a reversionary benefictary ([TAAG? s 54.05)
; Compensation payments that provide the victim with an income stream are gey) - cannot bE
- assessable, Deferred lump sums may also be assessable under ITAA36 Div 16E

fall within the definition of a qualifying security (123-320).

uity instrument provides that the payments of the annuity are to be made at
ann
Normally, if an annuity is purchased out of a lump sum ta

i ing the life of the injured person
over a period of at least 10 years during
a?]?eu T}}g of the iﬁjured person. Annuity payments may be guaranteed up to 10

3

/ , The
‘ t

x-free payment, it May e

_ : s injured person dies during the
assessable to the extent that the annuity payments include a component related ¢y 0; :1?5 after the date of settlement. In the iverriltatheb:enjﬁlradepto ifiEr: B iijired
mvestment earnings on the underlying lump sum (ITAA36 s 27H). . guarantee period, the remamm% ga%rngrlyS(ITAam S5 54-30; 54-35)
: ene ;
In Brackenreg, a lump sum settlement, which had been commuted from a wegp person’s estate or a reversionary
compensation payment, was assessable income. In Maher, 4 :

nnuity or annuities in total provide a minimum monthly level of support over
; géeainuitant’s life (ITAA97 s 54-40).

B ot personaf annuity lump sums
Division 54 exemption for structured settlements and orders amp!

ITAA97 Div 54 provides an exemption for certain annuities and lump ¢ e
provided to personal injury victims under structured settlemen

ts or structured orders,
A structured settlement is one that meets all of the following 5 conditions:

include non-annual lump sum
I ~ments and structured orders may inc
""Stmcmﬁtx;lirzeffl]:dc to claimants at regular intervals to fund expected purchgse;s,l 51%1 a
g Q) cars to replace a wheelchair. A personal injury lump sum 15Cl rdef
e elveryv; é;ed under the terms of a structured settlement or structurfc_a 110 in.
thalt 'lsi;:;l;; fump sums will be exempt from income tax if all of the following
2{\: ;;e met (ITAA97 ss 54-45 to 54-60):

. . ; tructured
i s st one pesna iy ity poidd e e st
‘ - atisfies
(2) The claim must be based on the commission of a wrong or on a right created py ‘ settlement or structured order that s
statute, 1 0 - above.

: if i i mp sum at the
V) Cptopen e gty ) The lump sum would not have been taxable if it had been paid as a lump
employer, or an associate of an employer o o
| 1 i der under
Sy ) The annuity instrument identifies the structure.:d settlement orﬁtrucuil?(r)&;d Zr ler undet
: which the personal injury lump sum is provided and o%y a tri“is of 3; e it
i inj or his/her trustee,
uity to be made to the injured person e
b gtl;teanrl]gnttt):) the effect that the right to receive the lump sum cannot be assigne

- commuted/cashed out.

(4) The settlement must be in a written a
This applies whether or not the 2
a consent order made by a court.

greement between the parties, 15 the claim,
greement is approved by an order of a court or is i

(5) The terms of the settlement must provide for some or all of

compensation or damages to be used by the defendant or the d
purchase from one or more life in

1inp sum award of
efendant’s insurer fo
Surance companies or state insurers:

— an annuity or group of annuities to be paid to the injured person (or his/her:
trustee), or i

i t of the lump sum. The
cifies the date and amount of the payment of ’
El}gpccs):lltr;ag;rfp:nly be increased through appropriate indexation or by a specified
~ percentage.

yments to reversionary beneficiaries
1
~ an annuity or group of annuities combined with one or more deferred lump

sums to be paid to the injured person (or his/her trustee).
A structured order is essentially an order of a court that satisfies conditions ( 1),
(3) and (5) above but is not an order approving or endorsing an agreement as mention
n (4) above.

i i i e tax on the periodic
A ionary beneficiary will be exempt from incom
/m entgez‘i‘ri;lc; h?np sum payment if the payment(s) would have been exempt from
ne tax in the hands of the injured person (ITAA97 s 54-65).

yments to/from trustee
B
Exempt personal injury annuities

A personal injury annuity is an annuity purchased under the terms of a structured:
settlement or structured order. A personal injury annuity will be eligible for exemption
(ITAA97 s 54-15) if (broadly) the following conditions are met:

‘Broadly, structured payments that would have been exempt if 'pa:idbdlr:(;f"}}; t?e ":f}éf-
ured person or reversionary beneficiary will be exempt when re};:mtxga . 3{st b ey
jured person or reversionary beneﬁci-ary, and when paid cmthyt Zt
-70). The exemption does not extend to investment earnings of the trust.

® The compensation payment or damages, if paid in the form of a lump sum at the

date of settlement or order, would not have to be included in the assessable incomé

of the injured person (eg it is not compensation for lost earnings) (ITAA97 §
54-20).

A payment of a lump sum to an injured person’s estate or testamentary trust will
0 be exempt (s 54-70(3)).

EN

[FITR 9102-620, 9104-000]

910-185
110-185
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Approved overseas project income is taken into account in calculating AUStra_]iQn N .
payable on other income derived by the taxpayer. Tax on the non-exempt ingg, ¢ 0| Ing
calculated by applying a notional average rate of tax payable on the sum of the Exemption for shipping income . .
Income and non-exempt income using the same formula as in §10-865. 83 d statutory income from qualifying shipping activities using an §11gllllale
On mﬂl’;’l;?ﬁo m income tax (ITAA97 s 51-100). An eligible vessel is one which has
is exe.

The income tax exemptions for Australian individuals engaged by the Int . S
g Wil be & iy " exempt income certificate issued by the Minister for Infrastructure and
P11

Monetary Fund and the 3 institutions of the World Bank Group will be clarified (202‘
. Budget Paper No 2, p 22).

- i hipping activities relating to the

ion applies to all the income frpm core shipping tot

E- eI'(er‘nl')ttil:e)sn dii;gctly involved in operating a quahfynpg vessel to carry slﬁ%ppmg

I, ie ahci;;ng passengers such as demurrage or cleaning charges. Core shipping
5

3 include:

ing the shipping cargo or shipping passengers on the vessel

110-875 Continuous period of qualifying service

The approved overseas project exemption applies where the qualifying service s g
a continuous period of at least 91 days. Broadly, this comprises days performing Person,
services abroad on the project and reasonable time spent travelling between Australig o
the project site. It also includes: weekends and equivalent time off; and Periogs
absence from work due to illness or accident and holidays taken — during or at the g
of the assignment to the project and whether in Australia or overseas — that acens

during the relevant period. Note that a person is deemed to have taken leave in the ,I;"
advantageous order, '

srewing the vessel ' '
ing goods on board for the operation of the vessel (including for the enjoyment
hipping pissengers)

sroviding the containers that carry shipping cargo on the vessel

Joacics shipping cargo onto, and unloading it from, the vessc.el. | o
Provision is made for cases where, during assignment to a project, the taxpay mption also applies to income from incidental shipping activities to the
returns to Australia on non-qualifying service for short periods of time, in effect breakiy C¥ "Xﬁ Fotal incidental shipping income does not exceed 0.25% of the total core
the continuity on the project into 2 or more periods. Provided that the number, at the e in the income year; if the total incidental shipping income exceeds
intervening days spent in Australia does not exceed one-sixth of the number of gay O mﬂiontlotal core shipping income in the year then none of the income from
engaged on qualifying service on the approved project, the service period will I w{ h53 ing activities will be exempt.
regarded as broken. However, the number of the intervening days spent in Australia W \Q g ° 1ppHig
not count as days of qualifying service on the project. 9

cellaneous Exemptions

Miscellaneous tax exemptions
n addition to items discussed above, the following are exempt from tax:

Where, because of unforeseen circumstances (such as ill-health or death 1n ff
family), a person does not complete the period of service, the proportion 91" eligjhl
income exempted will be based on the number of days in the planned period of ff
assignment. The qualifying period for a person engaged to complete the original person

assignment will be based on the combined periods spent on the project by that person an

uneration of certain visitors to Australia, subject to limitations (§22-080 —
the person originally assigned.

-100)

ain mining-related income including the income of the British Phosphate
Commissioners Banaba Contingency Fund (ITAAS7 s 50-35)

A safeguarding provision is designed to counter arrangements that seek to tak
advantage of the exemption by inflating the amount of income that is attributable
qualifying service. Income will not be exempt to the extent that it exceeds an amount tha

e : : . o : ign residents (122-000)
the Commissioner considers would be reasonable remuneration for the services. foreign source income of foreig @

ome exempted under double taxation agreements, eg Ardia (111]22G-140an—
-160). This includes salaries paid to certain foreign residents (Fm}f 3 errﬁeré
ian and Japanese) employed as assistant teachers in Australian (s)((:) l?gls,tw 4
relevant visiting teacher criteria (§22-150) are met (TD 2 0
1/24)

nterest derived by ““small” credit unions from loans to members (3-435)

[FTR 79-8%0
110-880 Approved overseas projects

The taxpayer must perform personal services overseas in connection with
“‘approved project”’. Applications for approved project status should be made f
AUSTRADE (the Australian Trade Commission).

St income of copyright collecting societies (3-450, §10-510)

: T iness benefits less
contractor for the US Army overseas was not exempt from tax in Australia und bt fringe benefits (ITAA%]JS 23;{5;32—:)1?5;11-;::5;;1312 zgtsl:gisempt (110-895)
ITAA36 s 23AF because the taxpayer did not work on an “‘approved project’”. It salf 3300 (110-030). Most fringe bene

7 ; : iecy in limi ircumstances
~Yersionary bonuses on a life assurance policy in limited ¢

projects were in the national interest, or exercised their discretion to approve them i0 J10-240)

written and signed document. See also IT 2064. - 6500 1 st estate: where the: frusise.is an offshore banking unit and the

[FTR 79-901 Peneficiaries are foreign residents (121-090).

910-885
110-875
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Debt deductions arising from debt used to finance the Austry; ; . d in respect of linked
. % i . P , a] . ncurred 1n resp
certain multinational investors may be limited under the “thin ca = ibility of interest and other expenditure 1

= ita]jgaul 3 . : bonus return linked to the
. (122-700) and the transfer pricing rules (22-580). For the interactiop ofat]ﬁiatl deduct ing fixed interest on maturity and a bonu
: : . : : Se

2 - . e rate, see ATO m&?ﬁa
TR 2010/7. The interaction of the apportionment provisjons of 5 8 jotes Paif;selected equity, interest rate. ?{ eglih;njgo will allow a deduction
capitalisation provisions in the context of branch funding for multip, 'ngQ/Zl 99/84, 02/14 an((ii Yo?}?g. C‘;:rsleﬁoi,e  horowred from e ot ssusE
discussed in TR 2005/11 . k. 1 interest charged on the notes.

. i tion.
m 1 . 1d not be allowed as a deduc
outlay © f interest charged wou
ce o
2 the bﬂlaﬂ
i ) ; A ainst
B interest on borrowings is available to beneﬁc:;t{rlzsct ;;gcy 5
g tl'onary trusts because the beneficiary has a mere e %f the trust
y mfglﬁriﬁe trust and is not presently entlged toc ]tThZ‘ ;I;Z?qfi) Even with
jcome IO incurred (Antonopoulos; Lambert; Cha " Baiii
g Wa’fe?elgt exper&se must also have_: a nexus with that ﬁ}[cgn&:&uctioﬁ
, iy cljrllne in future years is insufficient nexus ;0 Wgrlfathe other hand,
-ﬂed’tsoil}lrtlgrest expense in the ATO’s view ﬁTilgjri?iOtIrLSLS?)i-lnder which income
nt year ken to purchase units in a hybri ductible
i o v it api gains o dsrtonry st v el
held on & 11X< ). In PR ) .
h OF ct Statement). 1ders,
ATO !)cf_uls‘;lgsri iing)ﬁnit trust, which only conferred benefits on unit ho
7S IISE/-I fo In . 8 1)
. aeqcral deductions (s 8-1). _ , - is generall
gel borrowed to acquire units in a split property unit et;";l;}‘gll: iﬁd non)f
| here the trust distribution consists of both z;lsls s
ble, evef}r}‘:‘é interest deduction may be limited where bi igﬁg ppsetiseni
mount;‘l. income and capital growth, do_es not prowdedan Oount o
ts, bot urring the interest, especially if the expecte bamowings g
.for mcn‘onately less than the interest. Interest on 011'1” N i ille S annie
. d1§pr§§°n: property trust that are expected to pmd?ferg:le)i{vlédg(rgf 2684). See
protection feature. The amount - '::; glnlyt% the extent of the assessable income actually
excess is treated as being: (a) not interest (rather as the cost of the capital nratg 004/175. - ts
: S ] i o ! . trust arrangemen
feature); and (b) not deductible, if this cost is capital in nature. The capita! pofe Commissioner’s views on certain home gooari 7161)1” T
feature is treated in the same way irrespective of whether it js provided explicitly (g ﬂi;ims for interest deductions, see TR 2002/18 (130-170).

an actual put option) or implicitly through the term of the arrangement. t is not deductible to the extent that the borrowed moneys are settled by the
rest i

_ _ ) i : 2008/3; TA
A CPB is an arrangement under which there is a borrowing oz 4 nrovision of t to benefit persons other than the taxpayer (TD 20}())}2/;8,1 lT/l?S)

where the borrower Is, wholly or partly, protected against a fall i= ¢h¢ iarket va] o ral beneficiaries or remainder beneficiaries ( '
thing to the extent that the borrower uses the amount borrowed or credit provi ,€g other gene

ng as security for the borrow
provision of credit, eg instalment warrants and capital protected equity loans (s 247-10

The head company of a multiple entry consolidated group can claim , deg

interest paid on funds borrowed from outside the group by it or a Subsidj
buy shares in an existing eligible tier-| company of the group (Tp 2006/?
another subsidiary member of the group (TD 2006/48).

[FITR 31-180 - §31-500, 931-630 — 131-700, 933-350 — q33. 590, ¢

- 116-742  Interest on borrowings to acquire investments ';

As a general rule, interest on moneys borrowed to acquire shareg will be

where it is reasonably expected that assessable dividends wil] be deriveq ¢
.~ investment (ITAA97 s 8-1; ID 2005/42). Interest will not be deductible Where
_ are acquired solely for the purpose of making a capital profit on thejr resale

- proceeds on sale are not assessable as ordinary income (IT 2606), but may be
. the cost base of the agset for CGT purposes.

For the consequences of negative gearing arrangements, see TR 95/33
For the method of calculating deductions for interest on fixed
agreements, see TR 93/16 and ITAA97 Div 240 (123-250).

Capital protected loans

Under ITAA97 Div 247 (introduced to reverse the effect of Fir

th), wher
©Xpense on a capital protected borrowing (CPB) exceeds a benchmark rate, part ¢
expense is attributed to the cost of the capital

nent and related parties _ -
family trust was able to deduct the whole of the interest loinlzogf(;\zltrlll% i
1" regrid;-llie leased to a beneficiary of the trust at a cogn\n/me;;l; ; dis:tinguished n
rest substantially exceeded the rental income (Janmor Nom ;

i 5 . -000
, but where the is_su_ [FITR 33-350 - §33-600; §235-000]

i b Gt ; : ionment of interest deductions _
trust, or a stapled security, Such CPBs entered Into in either time period are also co cl Apporﬂ. i k t for 2 purposes, one business and one nollibgl;g?;’,?a%r)ﬂy )
' fiere a loan is taken ou 5 DI Ts R .
i ; ] . nder ITAA9
trust). However, the provisions do not apply to CPBs relating to interests under emplo fion of the interest will generally be deductible u

share schemes (s 247-15). For recent examples of the application of Diy 247, see
2014/9, PR 2015/3, PR 2016/2 and PR 2016/7.

From 1 July 2013, the benchmark rate is the RBA indicator lending rate for standd

variable housing loans (investor), plus 100 basis points (ITAA97 s 247-20(5); ITTRA
| 247-80(4); TD 2016/10),

Interest on a full recourse loan will not be denjed deductibility by Div 247 whel
that loan is used to prepay interest on another loan which is a CPB (TD 2013/1).

i allowed a deduction for the full
F ?V?r’ i Carberf‘in’.g;IfSi,S:dm?éT l;iiﬁ:fée e‘l)v l:i:rgmbined dwelling/clllﬁd;??f(‘htllllge
':": ﬁnteris'f s S?lown that the whole of the loan related to thehpugc;1 : ;1 i
’;Yldert?lé (‘iV“%:lling was purchased with the proceeds 11'“1’01;1 étmf: e ot Lo
US home. The Commissioner accepts this approach {\;Valerart i
QI - o e ey pteoping ol
88 purposes, and the loan can be attri

116-744
116-742

D ———
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claim a deduction f -
tration of the tryg; (ﬁ “Xpey
a corporate rustee .
d on the taxpayer ip relarll
h expenditure (Tp 94/9??“

/ nces, payments made to g “fighting fund*
funding litigation, negotiating a settlement outcome or

dispute arising from an investment or scheme are dedu

Judgment debt interest imposed on a Jjudgment
liabilities is not deductible,

Although GIC and SIC are deductible under s 25-
administrative penalties are not deductible, A taxpayer do
on unpaid income tax debts unti they
the liability to pay the income tax to wh
Impact Statement). GIC accruing after the issue date of an income tax assesgy
deductible on a daily basis. SIC is incurred in the income year in

Commissioner gives a taxpayer a notice of amended assessment. This s the case ey
the SIC Iiability is notified separatel

taxpayer (includin
expenditure on co
affairs of the trust

i because
: i1l not be taken to be expenditure of a capital qa;urea trlrllreerféy25'5(4))'
- diture Will Howhich the expenditure relates are of a capit ln s expsidionte
e gax affe TS t? xpenditure to which this exclusion might app r}; iy §6 eI
of the klndfo rea I1))rivate ruling on whether an item of Pgl?P]fmim o1 bisiee
apply1 C’he:thm' expenditure associated w1j:h the establis e
g uuggfe“és paid for professional tax advice relating to pp
ble; an

g a beneficiary or director of
mplying with an obligation impose
will be allowed a deduction for suc
In some circumsta

g for the
otherwise managijp an jnal
ctible under s 255 (gTS ;6%

debt for outstanding incol

: 7 : the taxpayet’s

p 255" i for use in the management of

J uiring property for of property by

Qo 2 o oy ety

affairs 18 -related matter will be - erty
e s iation to be claimed on prop

¢ for an In¢ This will enable depreci o it e e

, assessable 11::%0%;-& taxpayer in ascertaining or meeting 'lrlllsf(};g;ts s

computer ;;ple a deduction to be claimed for the 'gonot\gvlr g

1 £ : - matter.

s Of, 'ftc'iglf of an item of property used for a tax-relate :

‘cqu]

5, the tax shortfa] and
€s not “‘incur> 4 Gl
are served with a notice of assessment gy
ich the GIC relates (Nash;

[FITR N63-080ff]
; see alsg ATO p

Deductions.for payments of income tax

ar i 97 s 25-5, nor are interest or
4 £ foitee: of ded X ents of ineome tax are not de}fh;fci;blznlg%lelr) IzT()}?éf T

Y Irom the notice of amende assessment, yn N s e

SIC is unpaid at the end of that year of income (eg because the due date for pa ;.:. ing costs icurre m

. the SIC falls in the next year of income) (TD 2012/2). e

ersonal
been accepted that interest on a loan takeg 01}1’;0?{6523’ gvhere 2
fias gnirally be tible under ITAA97 s 8-1 (eg Case V48). tofa lérger loan
ox 18 ;;(;tu(::g ]:lfl 1overc'iraft to pay income E;(Oor piiy;;ilfﬁt:&g‘; ?h at part of the
P : enses, the n her, the
to meet general business exp ibutable to the payment of tax. Further,
' on the overdraft or 1111;;1;&1;111;5(2212;1333,31— borrows money to %ay 1nviciyltlrlz tzi{é
enpccepts thatilwe borrowings is deductible provided the orroe i a%:e o
st incurred on ;Ll OZ n of the business (IT 2582; Case I 4/98])._Paétn1:e ax (ID
%Wlﬂ:igctllchii}?lfoi interest on borrowings to pay personal inc
| to a

4). -510) payable in respect of late
. d the GIC (129 pa;

shlortfall mfaerfsma;clll ;gfgelia;ayments, as well as foz1 fgllutr_e ;Oi Sm;l‘l:i lgg?;“:rl]‘géi

nts, late paym ible under s 25-5. No deductio ;

- SySStEI:n}f’o?r fuggﬂllt:rﬁ df;l;; interest levied in rlespslzctoz;ft the taxpayer’s

!iig-iil:ormse tax liability under legislation governing the local court.

.l

1 ible, no
i it debt (Y24-300) is deductible,
lies to an RBA deﬁmt o
tmreis Catlll(s:o t:\?;ﬂzgll)el for the corresponding GIC on tax debts tha
l- to the RBA.

[FITR 965-080]

The use of a capital asset for managing a taxpayer’s income tax affajrg, o
complying with an obligation imposed by a Commonwealth law regarding the jngay
affairs of an entity, is treated as being for the purpose of producing assessable
unless a provision provides otherwise. This means, for example, that 3 taxpayer
able to claim depreciation on their computer to the extent that it is useq to prepare
income tax return (17-005).

Exclusions

The deduction under § 25-5 is not available in relation to:

® expenditure of 3 capital nature (91 6-854; Healy)

® payments of the tax itself (including payments under the PAYG system.) or r'
payments or borrowing costs incurred to finance such payments (71 3-256)
® Dpenalties payable under a local or forei

gn law or amounts payable vn conviction
an offence against such a law

® expenditure relating to the commission

g costs incurred in the Investigation o

of an offence against a local or foreign lay
related offence, or

f, or in defending a prosecution for, a fa
i
® expenditure which, by virtue of a

provision of the tax law other than s 8-1, ig |
deductible under s -

I (eg entertainment expenditure).
Tax affairs of a deceased taxpayer

Expenditure incurred b

Y a trustee in relation to the income tax affairs of a deceast
taxpayer is deductible against the deceased’s income in the return to the date of dea 3
)-

Deductibility of other taxes and related costs

- ing a payroll tax or
i i business, the cost of preparing _
il ta?cpayilr liiglagrﬂ:::igero?TiAQ’f' s 8-1. The cost of objeqtu;g orr gggf;?;ﬁlagl
agftigullstigg alllsisessment is also deductible. 1’11"h|zi lggsgeoge?j?ltciliglle%%r =iy
i taxes would generally o foos paid
msmatte? irlelmagtrzgr tt(r)agl:rsivas allowed a deduction oflneatr]y isi?l?ﬁ?iggt;gn eseShEme
fio ' i ith a sales tax
i ' tion wi
¢ and administrative work in connec
i i i where the
business deductions
iness taxes are allowable as busin b
e bﬁ:ﬁ:d (16-010). For the deductibility of GS"{'hléaty;l; 11
me{}"tri1 of § 8-ldareﬂ?2 Western Australian payroll tax leglslgtlém,tion i thot yem
ere, under t . cdas s dedis ;
: : d, payroll tax was incurr L e
te t\l:gl i‘gcihfh;[,ar%g Sp‘e;v;;sllp?;x rlztl)l,;l was lodged qrzpayroll tax paid until a de
Sment was issued some years later (Layala Enterprises).

[FITR §34-050, 765-080

5 Tax-related ex
- in complying with the taxpayer’s tax obligations; cost of establishing a superannuatie
~ fund: Drummond) is not deductible (ITAA97 g 25-5). Such capital expenditure may 9

included in the cost base of an asset for CGT purposes (111-550).

i 116-854

q16-858
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| | | l ini i ting right may be

y ‘ debtis ) the cost of a mining, quarrying or prospec : i
PR e gy i Izjlrclétoialuz of exploration benefits received under farm-in farm-out
- the m )
-1130; 919-010).

e i bject to a sale and leaseback

i decline in value of an asset subjec

. ’Sgec}alilcgrolnﬂfgrcozt of the asset to the lessor, not the cost to the lessee (TR

ont 15 Das

first €l°
® cost of an asset may be reduced '

if the asset it replaces has p,
mvoluntarily (]17-720), or °n
® cost of an asset does not include an amount that is denied dedyep: _'
ITAA97 5 26-97) because it is funded by certain amounts deriveq 1., 10i
the National Disability Insurance Scheme (ITAA97 s 40-235), yDarﬁ

The foreign currency denominated cost of a depreciating asset is ¢g
exchange rate applicable when the taxpayer began to hold the asset or W eHm’e tey
liability to pay for it, whichever occurs first (123-070). See also the fore'sah
gains and losses rules (]23-075). '8n g

{ the taxpayer is taken to have paid
yun

[ules specify the amount that the taxpgypr iS'ttEtkel:lt Stocglrit;éen tp?(l)(i ;:30111101;1113
oo ie first element of cost) or to bring it fo 1 )
fing asse;eglgngl element of cost). The taxpayer is taken to have paid the greater
e > amounts (ITAAS7 s 40-185):

nsideration given, ie the sum of the following:
e co

The TOFA rules (423-020) may affect the calculation of the cost of
asset where a financial arrangement is used as consideration for ac

GST and depreciating assets

oSt of 5 o
quﬂ'lng the as . '
i labour and materials) or to bring
buy or create the asset (eg lat ials]
§ any ar;ﬁgti%alci:ent ?;Jcation and condition. This would _?:qvet-{l 1n01d§llllrtlilocfot&1;]t:
e A i akes a prepayment, it is the amoun
dutv).and if the taxpayer m ; 2 Tgarys
e Tt ts that the taxpayer is taken to have paid,
¢ It includes amounts . _
' prepaynrlie; of the notional purchase made when trading stock is (;?nver;icé 1;[;)52
. the? fiu' asset (79-245), the cost of an asset held under a ire pdeemed
‘ depm*éiiengt under ITAA97 s 240-25 (]23-250), and a le‘s:')s'orlsi; e
O iihase price when a luxury car lease end (TAAST s 242:90;§17-220; I
. f the asset is a Div 230 financial arrang |
;:Uglslfclizpé;angemem is involved in the consideration, ITAA97 s 230-505
in

applies (923-020)

the amount of a liability to pay money. Only Fhe part of the liability that has not
been satisfied is taken into account

The cost of a depreciating asset (and, in a year after the first
adjustable value) is reduced by any input tax credits relating to the acquisitiop o
or to second element costs of the asset, and by certain decreasing adjusmlents‘r
the asset. If the decreasing adjustment is due to a change in pla

! : nned use, j¢ is in
assessable income (ITAA97 Subdiv 27-B). If the cost is taken to be market yap |
also a GST-exclusive value.

year of use, ¢

The cost of the asset (and, in a year later than the first year of use, the
adjustable value) may be increased by certain increasing adjustments relating g 3
indirectly to the asset. If the increasing adjustment is due to a change in planpeg ye

deducted. For detailed explanation of increasing and decreasing adjustments
Australian Master GST Guide. >

P Example

i i i the
where there is a reduction in a right to receive money (eg a debt is waived),

George, who is registered for GST, buys a ladder for $550 that will be use amount of the liability when it is terminated

plumbing business. The remaining 20% usage is for non-taxable purposes. Th
to be the purchase price reduced by $40, ie $510 (calculated as $550
decline in value is $110 over 2 years, the opening adjustable value at th

d 80% of the tima
€ cost of the g
= [(1/11 % 8550 3 yp

C start of Y ear 5 the II].aIket ‘lalue Of a IlOIl-CaSh belleflt pIO\'lded by ﬂle taxpayel’. A Ilon-CaSh
0 4 ?1 $500

; i 97 s 995-1(1)).
' i or services that are not money (ITAA ;
]\)R?ﬁgfg ;S :cragqpp;g) eil;gues shares for depreciating assets, TR 2008/5 applies

(93-260).

becomes liable to
f a non-cash benefit that the taxpayer I :
g;?)vrir;lfkgn;;?]‘:ll; (I;art of the liability that has not been satisfied is taken into
account, and

where the liability to provide a non-cash benefit to the }axprs(liyer hs terminated,
the market value of the benefit when the liability 1s terminated, an

If the usage changes at the commencement of Year 3 to a 100%

taxable puriase. there will b
assessable decreasing adjustment of $10 (ie [1/11 x $550] — $40). 1

If, instead, the usage changed to a 50% taxable purpose, there would be 2 deductible incre;
adjustment of $15 (calculated as $40 — [1/11 x $550] x 50%).

[FITR Y69-150 — 69-240, 87-400, 987-420, 98743
17-100 First element of cost of depreciating asset

The first element of cost of a depreciating asset generally
taxpayer has paid or is taken to have paid in order to hold the
when the taxpayer begins to hold the asset (ITAA97 s 40-180).

The first element of cost
GST-exclusive (117-090).

represents the amount t - ; d the asset
a}s)set' and ]1'15 Worc])(lgtli ) ’amounts included in assessable income because a taxpayerl(s)t—etl)%%()i ;'grhr(;lceiving the

: ‘ | (ie where an amount is assessable under ITAA3G s 21A (f to start holding it (this
- depreciating asset as a non-cash benefit) or gave something ?‘ asset for another
‘would be the case where the taxpayer exchanges a deprelma ;n g:;he case of second
 and as a result a balancing adjustment amount is assessab e‘)j' A egaahl e Iopme
element costs, the relevant amount is the amount include ::n aesseive i EnEeE
. because the taxpayer received the benefit or gave something to rd location, eg the
.~ (ie the benefit that brought the asset to its current qondgxtan_ aI; b jincome,
~ modification to a truck). In determining the amount include dﬂihe amount actually
the value of anything provided by the taxpayer that reduce

~ included in assessable income must be ignored.

" For examples of the application of the above cost*rules, see ID 2003/1085, ID
W4/116 and 1D 2008/93.

Is subject to certain exclusions and modifications and

If an amount is paid for 2 or more things including one depreciating asset, ff
amount is apportioned on a reasonable basis between those things, generally based 0
relative market values (ITAA97 s 40-195). That is not necessarily the adjustable value 0
the asset (ID 2002/818). L

The first element of cost incl
starting to hold the asset, if that a
does not include an amount th
depreciating asset,

udes an amount paid or taken to be paid in relation &
mount is directly connected with holding the asse. Il
at forms part of the second element of cost of anothe

17-100
117-100
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¢ taxpayer continues to hold the asset, the opening adjustable value for
ent is the termination value at the time of the event, plus any second

d in the event year, after the event (s 40-285(3), (4)).

No choice of method is made in the following circumstances: ]
® where a depreciatin i ; ' 1 (o) th
g asset is acqu g (c)
ixpayar ISt H5E b s hq ired by the taxpayer from ay s the ev
deductions for the declineeinmet 1od th?t li;he associate was using in c:]S OCigfy - ots INCUITe
' i : value of the asset. Th Culag co
associate to give information about the method it was u:h:axpayer "y k the opening adjustable value of an asset is reduced by any nput tax
£ ; djustments relating to the acquisition of the asset or to second
ts of the asset (117-090). It may also be reduced if a commercial debt has
Sen (1{17-510), if there has been an involuntary disposal of an asset (§17-720)

ort-term forex realisation rules have applied (ITAA97 ss 775-70; 775-75).

referred leasing provisions (423-210) have applied in respect of an asset

’ .
decrcaslﬂg a

® if the taxpayer acquires a depreciati
_ preciating asset from the forme '
iirai?e:h‘:}:;;ihaﬁ%i@?ger holds the asset is the same as orrl;;) lagf ra:nd the y
1le the asset was held by the fo : ey
use the same method as that used by the foﬁmer holigt;r I];?(I;lriglthe "aXpaye.
J es '

this might apply are sale and | of
L easeback arrangements. T Cases y v
use a method, or if the taxpayer cannot reacﬁ]y find oli;tﬂzﬁ s holder e e taxelznent period for the asset ends, the adjustable value of the asset at the end
¢ method ygq e ““end value’® (s 250-180) of the asset. If only some of the capital

eriod is the . ' 1
disallowed during the period of the arrangement (ie s 250-150 has

were : :
e is modified under s 250-285.

former holder, the taxpayer must use the dimin ishing value method
0 apportion the deductions), the adjustable valu

& e, i s
if the depreciating asset is in a low-value pool, the decline in va,

accordance with the rules outlined at 917-810 lue is caleyy.

the initial owner of a mining, quarrying or prospecting right transfers part of
¢ a farm-in farm-out arrangement, the right is taken to be split into 2

unde
HE assets-immediately before the disposal (s 40-115). The entire adjustable
ocated to-tae retained part (s 40-1110; 919-010).

® if the depreciating asset wa i
¢ ] $ used for certain exploration o i
1()1](1}(71113(,31(1)) or if an asset costing $300 or less is used forrnlgrnoil;ecltm ]
ng purposes (Y17-330), the decline in value js the cost of the a;ssus1 etss :
e

® if the cost of the d iati ; S
¢ depreciating asset is the decline in value (T17-330), or PRSI

® the decline in value of an asset
that was used fi ich i '
L ue or R&D and i
Wgcs]i S(;t("ifstet prlov151ons (Y17-420), must be calculated usingvgl?elzcilailsa el
o calculate the R&D notional deduction, and vice versa (s 48 glse)th

R ) :
egardless of which methodlls used, the decline in value of an asset cannot exe

o Prime cost method
ader the prime cost method, the annual decline in value of a depreciating asset is
d by allocating the cost of the asset over its effective life in accordance with the

a (ITAAO7 s 40-75):

cost days held
effective life 365

I

\ost includes the first element and the second element of cost of the asset (17-080).
sethod assumes that an asset declines in value uniformly throughout its life. The
this method is not relevant where the special temporary rules apply to fully deduct
t of the asset (717-330; 917-430), unless the asset’s opening adjustable value needs
determined (see below).

f the taxpayer holds the asset for the entire year in a leap year, the ‘‘days held”” will
6. The denominator in the formula remains at 365.

T17-485 Adjustable value of depreciating asset
The concepts of ““adj " 5
ljustable value d ; - ]

40- : an opening ad le <mhia
(1?1 ?igggre lrelevant to the ca_lculatlon of the decﬁ'ne iﬁ E\ifz;]ltlllztagf ( & e _(ITAA
» 17-500) and balancing adjustments for the asset (17-630) R

The opening adjl_lstab_le value for an income year is the adjustable value of the

at the end :
nd of the previous income year, ic the closing adjustable value from the previo
5 the decline in value of the asset cannot exceed its opening adjustable value plus

o thl;??eaacijg;tlasb;i ;22:; o;" aln asset at a particular time is the opening adjustable al delen:fnt costs for the year (or its cost, in the year in which it is first used or
year up to that time. G I ale ements ‘?f cost for the year, less its decline in value for i =)
el T8 ot ot EHEL ly, this includes capital expenditure relating to the
bech 06l or' sl de, such as Improvemepts or enhancements. If the asset has not 3
L _Installed ready fqr use, the adjustable value of the asset is its cost. w

Example
Paul purchases a depreciating asset on 1 July 20X1 for $60,750 and commences to use it in his business
that day. The effective life of the asset is 4.5 years. Using the prime cost method, Paul 1s entitled to a
deduction for the decline in value of the asset of $13,500 [($60,750/4.5) x (365/365)] in 20X1-X2,
X3-X4 and 20X4-X5. In the 20X2-X3 year, he is entitled to a deduction of $13,537 [assuming 20X3
If an und . g leap. year ($60,750/4.5) x (366/365)]. In the 20X5-X6 year, he is entitled to deduct the balance of
opening adjustaegls;aé‘;?lentfl?l the first element of cost of an asset is discovereds & 713 (e $60,750 - $13,537 — (813,500 x 3))
: ue of the asset is . i E ..
using the correct cost of the asset. recalculated for each income year from that il ttionment
'
Where a depreciating asset is used (or is installed ready for use) for only part of the
the decline in value of the asset is calculated ona pro rata basis (17-560). The
Ction for the decline in value is reduced to reflect the extent of any use for non-

le purposes (117-010, 17-570).

After i :
However i?“bg)a ?ﬁ;ngvathu;ﬂnent event occurs, the adjustable value of the asset is Zel
again; (bi etther s % ent happens because the taxpayer expects never to use the 2
axpayer stops using the asset for any purpose or never used

117-485
917-490

B




1,126 Australian Master T3 G ATING ASSETS @ Partial Change of Ownership 1,124

A balancing adjustment roll-over may be chosen where mining, quarpy;
prospecting rights are disposed of under an interest realignment AIrangement entepey &
after 7.30 pm EST on 14 May 2013 (s 40-363). Such arrangements arise wherg :
venture parties exchange post-30 June 2001 rights to pursue a single deve|q. b L atary . s it Isoril b B
project. Their goal is to align the ownership of individual rights with that of the g2), or an g,}lictrahan 80:261‘;;131‘(3;1; Z%":g?g)acqmres It compulsorily or by
venture. However, any non-realignment amounts received under the arrangemem&' ation (ITAA97 former ss 42- ; . .
assessable income, with the payer including an equivalent amount in the cost of the 4 addition, the offset is available: (a) where a private acquirer compulsorily

they acquire. After an interest realignment arrangement takes effect, new inform, 1 an asset through recourse to a statutory power other than a compulsory
ares

may make it apparent that one of the parties originally made an inadequate COntribuE:?r o of minority interests under company law; or (b) where a landowner whose
The arrangement may provide for adjustments and a party receiving an adjug on pisitio

poi i 0mpulsorily subject to a mining lease (or is subject to a mining lease in the
includes the amount in their assessable income. The party paying the adjustment illc}ud' 18 © f compulsion) sells the land to the lessee and acquires a replacement. asset, if the
the amount in the second element of the cost of the rights they acquired under g § . Old significantly affect the landowner’s use of the land. This concession does not
realignment (s 40-364). Roll-over relief is also available for taxpayers enterip oy

: inte " i to initial exploration licences or retention licences.
eligible farm-in farm-out arrangements after 7.30 pm EST on 14 May 2013 (ﬂ19-01g)_ i -
Automatic roll-over

0 offsetting balancing charge for involuntary disposals

2 i .
 lancing adjustment offset is available for certain involuntary disposals. An
g disposal arises where plant is lost or destroyed (including stolen: ID

he

€ Under the offiset rules, the balancing adjustment amount is not included in assessable
e and is instead applied to reduce the cost (Y17-080) and the opening adJ_ustable
. q17-485) of the replacement asset (in years later than the year in which the

Balancing adjustment roll-over relief is automatic (ie mandatory) in some Situatione X
ement asset is first used or installed ready for use for any purpose).

It is assumed that Div 118 (CGT exemptions), and also ss 122-25(3) and 124-87¢ 5\
(which exclude certain assets from some CGT roll-overs) do not apply. Based on these 'The expendittii > on the replacement asset must be incurred no earlier than one year
assumptions, CGT roll-over relief would be obtained for: o the time of the disposal of the asset and no later than one year after the end of the
«-; year m which the disposal occurred. The Commissioner can agree to extend the
imit. At the end of the year in which the taxpayer starts holding the replacement
ot or incurs the expenditure, the replacement asset must be used wholly for taxable
‘n-gw (f17-010). Where there are 2 or more replacement assets, the offset amount

& t be apportioned between those items on the basis of their cost for capital allowance

® transfer of an asset as a result of marriage breakdown (]12-460, 912-470)
® disposal of an asset to a wholly-owned company (]12-040)

® transfer of an asset of a fixed trust to a company under a trust restructure (9112-39 ";:
or of an asset between fixed trusts (12-552) 1

® di . . 4 'oses. .
gﬁg?(s)gl()?f PRRES R, By thatkhalrosnedty pariney : The balancing adjustment offset for replacement plant for disposals that are not

- oluntary no longer applies (ITAA97 former s 42-290; ITTPA s 40-295).
® disposal of an asset within a wholly-owned group (712-490). As a consequengs jic [FITR 57-730]
the consolidation regime (98-000), such roll-over relief is limited

® disposal of an asset as part of a superannuation fund merger (if the-ransferor
chooses Subdiv 310-D roll-over), or as part of a transfer to a MySuper product (if
the transferor chooses Subdiv 311-B roll-over), or

artial Change of Ownership

- i rtial change of ownershi
® depreciating asset transfers from 1 July 2016 under the sma!l-business restructute. 780  Disposal taken to occur on partia 8 P

roll-over (12-380).

Roll-over is not available in respect of other disposals, eg a disposal from a
discretionary trust to a unit trust.

Balancing adjustment roll-over relief is specifically extended to motor vehicles and.
other exempt assets as if they were assets to which the CGT roll-over provisions applied
Roll-over relief may also apply to a succession of transfers of a single depreciating asset.

The transferor must provide sufficient information to enable the transferee to
calculate the transferee’s deductions (ITAA97 s 40-360).

Optional roll-over

~ If there is a partial change in the holding of, or in interests of entities in, a
rtnership asset or in an asset that becomes a partnership asset (eg where a partnership is
ted, varied or dissolved), an adjustment may be required under the balancing
stment rules (ITAA97 ss 40-285; 40-295(2)). This applies where at least one entity
at had an interest in the asset before the change, has an interest in it after the change.

~ Unless a joint election for roll-over relief (17-710) is made by both the transferog(s)
id the transferee(s), the termination value (§17-640) of _the asset for balancing
justment purposes and the cost (§17-100) to the transferee is the market value of the
et at the time of the change (ITAA97 ss 40-180; 40-300).

. : : cn . _ P> Example

Optional balancing adjustment roll-over relief is available if a joint election for rol‘l- i _ . : o lling John 50%
over relief is made by the transferor and the transferee in relation to a partial change i - Meland Liz, who have carried on a partnership together, admit John as a thir Tﬁaﬁner, se ];l?g 0 nmen:
ownership interests in a partnership asset. ee wh e there is a variation in the constitution ?aCh of their interests in the: partnership assets 1_nc_1udmg depreclatmg assgts.{ e partnership agree

LR e 2P i » €8 o1 v on in : indicates that the value attributed to the depreciating assets is $1,800 which is also the market value. If
of the partnership or in interests of the partners (s 40-340; 917-780). Where the change I the cost of those assets to Mel and Liz was $2,000 and the decline in value of the assets up to the date of
interests occurs due to the death of a partner, the trustee of the deceased partner’s estal® the new agreement was $1,600, there is an assessable balancing adjustment of $1,400 (ie the termination
may be a party to a joint election. The election must be in writing and must contain such value of $1,800 less the adjustable value of $400) for the partnership of Mel and Liz, and further
information as the transferee requires in order to work out how the capital allowanc®

deductions for the decline in value of the assets of the partl_lership of Mel, Liz and John are based on a
provisions apply to the transferee’s thding of the depreciating asset. cost of $1,800 (assuming a joint election for roll-over relief is not made).
[FITR 987-685 — 987-720]

[FITR 87-540]

117-710 117-780




1,150 Australian Master Taxg

YPR()DUCTION e Abnormal Receipts 1,151

It is not necessary to demonstrate that a taxpayer is ‘‘carrying on a busipe..
order to access the deduction or that the amount paid is of a revenue nature. Fa's-'
plant all of the trees under a forestry MIS means no Div 394 deduction is ally , 18
the investor’s initial contribution. However, a deduction may be available u

Gk e Ndey
The initial investor’s sale and harvest proceeds are treated as assessable ingq s.
revenue account. g

oymal Receipts

9 primary production abnormal receipts
35

i i 1 double wool clips

: isions apply to abnormal receipts relating to
cial prfg:gzclaoiecoggﬁ)és for live stock and timber (118-150), and the forctﬁd
), lﬁzzt_h of live stock (]18-160). Various elections apply in relation to the

or i

Payments under the scheme exclude payments for financing (borrowing c0s ceceipt prOVlSiOI’lS (see below).

interest and payments in the nature of imterest), stamp duty, GST and processin

produce, for example in-field wood chipping or milling of logs, whether in- Ty f'_

1 entity joins or leaves a consolidated group under the consolidation regime
Where al
static facility.

i lit between the
f assessable income spread over 2 or more years arc split
’dartlll:;uﬁtzsag of the group based on the period spent by the entity in the group
[

75716-15: 98-580).

S

Where an initial investor disposes of interests within 4 years, any deductjong will.
denied in the income years claimed. However, an investor does not fail the 4-year holdi
period rule if interests are disposed of within 4 years for reasons genuinely outsjge ii-‘
control. Examples include: insolvency or accidental death; compulsory tr ‘

ansfer g ¢ clections available to a primary producer relatlilng tfhabrt{?ﬁ?ffﬁ:eeg;sc trir(])ll'llstv l:ﬁ
. ‘ : : i effec
scheme interest on marriage breakdown; compulsory government acquisitiop: -5;01? or before the date for lodging the_: lerStI{et\;j;rgl \g ei}e]e g il i e
insolvency of the scheme manager causing the winding up of the scheme. The ind ant or within any extended period allo y

must not reasonably have been able to anticipate the circumstances when th

Where a pafinership or trustee carries on a primary production business, only
was made.

’ i rtnership carries on the
i trustee can make the election. Where a new par '
ersgiﬁ:t(i)é:\ Efls?ness of a partnership that has ceased to exist, the new partne;st}u%
¥ e tizated as a continuation of the old partnership and obtain the berzle 01/ of
t t"j" 4: b ; the old partnership, if the new partners together are entitled to 52 ; 50
mand \iffere partners in the old partnership (ITAA97 s 385-165; ID 2005/275).

izﬁons generally, see 24-040.

€ InVestye

Where a business is or was being carried on, the amount paid may be alloygp
under s 8-1. A market value pricing rule applies for disposals of forestry schem
interests by initial investors. Amounts received by initial and secondary investorg #
thinnings are assessable income on revenue account. :

A secondary investor (ie an investor who acquires an interest in the scheme .J
another investor, eg by purchasing the interest from the initial investor on the secondar
market) cannot claim a deduction under Div 394 for the cost of their interest byt gy
claim a deduction for ongoing contributions under the scheme. The secondary invest.*
proceeds from sale and harvest are deemed to be held on revenue account to the s g
that they “‘recoup’” prior forestry deductions and the balance is deemed to he iild ¢
capital account (with the cost base increased to reflect the income deemed 15-hs held g
revenue account), provided that the secondary investor does not hold the forestry schem
interest as an item of trading stock. The measures allowing trading in forestry interest
apply to interests in a pre-existing forestry MIS as well as future iivestment in newly
established schemes. Therefore taxpayers who invested in a forestiy WIS before 1 July ]
2003 may trade their interest from 1 July 2007.

itli ’ is, i becomes bankrupt, leaves
i tling event’’ happens, that is, if a taxpayer 5 .

s dlriir:;erlﬂlgy or ceases to carry on the primary production busmess,c1 tht:.c
fi 1?Bcorne in the year of bankruptcy, etc, includes the balance of the proceeds Ok
f:rntliﬁath of livestock (18-160), of the insurance recovery for loss 011" live stoc
%18-150) or of the proceeds of sale of 2 wool clips (]18-140). Ifane elctlolz1 wattﬁ
'un(der ITAAi97 s 385-110 (Y18-160), the unu_sed tax pro']fﬂi;\gré ;he dlgg(s)sallé(()); ?fahe
e li k is included in assessable income (I 8 - .
‘-°s;;§$1er8tﬁ;s a discretion to ignore a disentitling event that happens to the
jary of a primary production trust (ITAA97 s 385-163).

[FITR §355-595]

140 Double wool clips

" A measure of tax relief from the consequences of an adval?ced shearilkllg causeiil‘c:y
usht, fire or flood is available to primary producers carrying on a sheep grazing
iness in Australia (ITAA97 s 385-135).

A woolgrower may elect to have the assessmtlelnt th thefgrotﬁg ffrsc::?htgi :g\;'z;lgzg
Tl ing i effec

aring deferred to the succeeding income year where the ellc ;
ari g is that the grower’s assessable income in the year of income would otherwise
;: de:

If a scheme manager receives an amount from an investor and all of the
requirements of s 394-10 are satisfied, the amount must be included in the scheme
manager’s assessable income in the year in which the investor is first able to claim the
corresponding deduction (ITAA97 s 15-46).

If a taxpayer would be eligible for deductions under both s 8-1 and Div 394, the
taxpayer may claim a deduction only under Div 394. If a forestry scheme does not qualify
under Div 394, s 8-1 may continue to apply. If the new forestry provisions apply, the
prepayment provisions (116-045) do not apply. The new arrangements do not apply fof

b the proceeds of sale of 2 wool clips from shearings in that year, or
investments in non-forestry agribusiness MISs (Y18-020).

5 ing i lus the proceeds of the
b the proceeds of sale of the advanced shearing in that year, plu

b pTE\EO(l)JCS ;ear’s clip if its opening value taken in at the beginning of the year was at
Cost price.

. The profit is the gross proceeds of the advanced sh:earmg le:_;s the exper_lsevsv ‘rigﬁcttlg
fibutable to the advanced shearing and sale that were incurred in the year 111 mgmoy
88 proceeds of the advanced shearing were receivable. These expenses mc 3 o Ogsts
id to shearers, classers and shed hands, payments to shearing contractors, an

There are notification requirements for scheme managers (TAA 1953 s 394-5) and
record keeping requirements for investors and scheme managers (ITAA36 s 262A). P_g
LA 2008/2 guides tax officers dealing with product ruling applications in relation to D
394 and considering the 70% direct forestry expenditure rule, the arm’s length pricin

rule, net present value calculations and the 18-month establishment rule.

[FITR §363-000]

118-125

18-140

T
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1,236 Australian MaStErTa NT
XG _'
Under Australia’s double taxation agreements, certain classes of income s
to be sourced in one or other country (122-150). In other cases, the source ig re deq
and falls to be determined under the laws of each country, which may or may p, :
same. Ot by

. ource is generally the place where the obligation to pay the interest arose, ie
e S}oan contract was made or the credit was given. The place where payment is to
e Jso relevant. In Spotless Services, interest was paid to an Australian resident
] a Cook Islands bank on funds deposited against a certificate of deposit
ar the bank in the Cook Islands. However, the deposit was preceded by, and was
et o1, security being obtained for the deposit from a bank in Australia in the form
' vocable letter of credit. The Commissioner argued that the interest had its source
F zlia from where all of the dealings between the parties originated and the contract
“ Jetter of credit was made. However, the Full Federal Court' identified the
l ate of deposit as the crucial document and concluded that the interest had its
- in the Cook Islands.

. de is 2
[FITR §25., 8cc

921-070 Source of particular classes of income

Except where there is a specific statutory provision, determining the ad .
source of an item of income is a practical, hard matter of fact to be determineq Sep .
in each case — the general comments below are intended merely as a guide. Aral

Wages or salary, professional fees

‘he source of tax indemnification payments made by a borrower to a non-resident
i will depend on where the contract is made and performed, the residence of the
. the place and source of the payments and the reason the payment is made (TR

)/4).
idends
The sourc? i a dividend is not the location of the share register on which the shares

o rise (o the dividend are effectively registered, but where the company paying the
1d m: (2 the profits out of which the dividend is paid (Esquire Nominees).

The source of remuneration under a normal contract of employment or COntrag { -
services is generally the place where the duties or services are performed (Ff‘ench)_

however, creative powers or special knowledge is involved to such a high degree thaé k.
place where those powers or knowledge are utilised is relatively unimportans
dominant source may be the place where the contract was made (Mitchumi -
Efstathalkis’ case, salary paid by the Greek Government to a Greek national workjy
Sydney at the Greek Press and Information Service was taken to have an Aygg
source. Although the circumstances under which the taxpayer’s employment
obtained, and the remuneration paid, included some factors occurring outside Ayt
they were not significant enough to outweigh the importance of other factors relatip
the employment which took place in Australia. In Case X78, a US resident was agse
on a payment made by his US employer of the tax payable on the salary he had rece
while working in Australia on secondment in the previous year of income. The AAT hg 0
that the payment was exempt income on the basis that the taxpayer derived the income g \Q

a time when he was a non-resident, and the source of the income was the US because th
legal liability to make the payment arose from the taxpayer’s employment contract whus
was entered into in the US.

fast) =S

If royalties are received in respect of property, such as a patent, trade mark, design,
or mine, owned by the recipient in the country from which the royalty flows, the
ce of those royalties will generally be that country. If received for technical know-
v and services supplied outside that country under an agreement made outside that
mtry, the source of those royalties would generally be outside that country. Note,
wever, that all “‘royalty” income derived by non-residents is deemed to have an
stralian source to the extent that the payment is an outgoing of an Australian business
AA36 s 6C) and may therefore be subject to withholding tax when paid by a resident
12-030).

nsions and annuities

An employment termination payment is more similar to a payment of comtensatio
than a payment for services. Therefore, the most relevant factors in determining 1ts source
are where the liability to make the payment arose and where it was paid {tor, rather than
where the services were performed. |

~ The ATO treats the location of the fund from which a pension is paid as the source
‘the pension. On the other hand, it regards the source of an annuity payable under a
mtract to be the place where the contract was executed.

Trading or business profits

The source of trading or business profits is generally determined by reference to the
place where the trader (or its employees or agents) trades or renders services. Where the
relevant acts consist largely of the making of contracts, and the place of theif
performance is unimportant, the place where the contracts are made may be the only
significant determinant of source. Conversely, if the making of the contract is of litile
importance and the chief factor is its performance, then the place where the contract 1§
performed may be the only relevant factor in determining source (Thorpe Nominees). The
ATO considers that it is important to consider the substance of the transaction as a WhOlf"f:“"
particularly where it is plain that a transaction has been structured so as to avoid tax in
Australia. In the case of a leveraged buyout arrangement, for example, the ATO does not
consider the place of execution of the contracts to be determinative (TD 2011/24). '

come derived by residents of Norfolk Island

~ From 1 July 2016 the Australian taxation system applies to Norfolk Island resident
dividuals, companies and trustees in the same way it applies in mainland Australia with
€ exception of indirect taxes, including GST (]10-640).

latural resource payments to non-residents

Income derived by non-residents which is directly related to the development and
Xploitation of Australia’s natural resources is treated as having a source in Australia
fere the payments of natural resource income are based on the level of production and
Lovery of natural resources (ITAA36 s 6CA).

The provisional views of the ATO on the application of s 6CA and the real property

On this basis, income received by a Vanuatu-based insurance company was held 10t
to have an Australian source where the insurance contracts were made and performed i

Vanuatu, notwithstanding the taxpayer’s close links to Australian companies (Crowl X tre . : el L

3 J % % . a art (X3
Insurance Services Ltd). In contrast, income from trading in Australian-listed shares t})’a 0?1( thic]es] to ?ver?delroyaltles (pay d enas ::é](/lg rbg(;l}éﬁ };%deri\(y)efna 11;111 lrggfﬁn%l'ﬁ
Vanuatu-based trader was held to have an Australian source, even where the transaction 016/D3 B I R d ‘

were conducted off-market, where the trading contracts were completed in Australl
(Picton Finance).

.

[FITR §28-520 — §28-620]

921-070

121-070




1,444 Australian Master Tagll
X C

THHOLDlNG e Withholding Payments 1,445
v

Withholding payment How much to Withholq

. Joyer will be required to withhold an amount from a contributioill tﬂc: the
: i tribution constitutes a

Withholding of GST from certain real 1/11th of the contract price. If the may o mﬂaﬁ employee remuneration trust (ERT) when the con

estate supplies S¢

! ; g 3 . i -assessable non-exempt income
applies, 7% of the contract pri m ] etc, that is not exempt income or non i
PIeJII‘Jcentage as has been deteglzﬁﬁe(g i);ulzzi ol ' i .07{ SiartryI;Stee of an ERT that makes a payment t.O i em}f?l()jiee (Ogtgeagfa}:il ;hn?i
instrument). Slatiyg 1% ihe employee’s behalf or as the employee directs) {J sa ?tll’lyl; o e T
The amount of tax that the Commission, 1 f;come or non—assessablq non-exempt mcogle rﬁlst t::l Sstoaﬁz " e?mcnt b whicﬁ
estimates will be payable by the individizl ' : employee has entered 1r;t0 Al tiniploye:on:indeerleii $be sala%y or wages, the
relation to the assessable FHSS releageq aml::lmt ts are issued to the employee that are

for an income year or ot withhold an amount from the payment (TR 2010/6).
If the Commissioner is unable to ma

estimate — 17% of the individual’s
FHSS released amount for an incomy

FHSS released amounts

[ ing i i have
i loyers that have employees working in a foreign country may )
ldentol?ljilgati)c(ms. Foreign earnings that do not meet any of the exemption
o :%ﬂ]o_géo) are assessable income and subject to PAYG withholding.

01

' i loyer can be subject to PAYG withholding in respect of
S .non—risd];ftnznflln?gyegs working over:l.eas (TD 2011/1). A non—res1dent_employer
P rE:SAustralian resident for work performed overseas is subject to withholding

" alilf the non-resident employer has a sufficient connection with Australia, ie if
Onssident carrles on an enterprise or income-producing activities in Australia and
;fzical pre<ence in Australia.

ke an
assessable
€ year.

Commissioner’s power to vary amounts to be withheld

The Commissioner may vary the amount to be withheld (including to nil) fop ¢
purposes of meeting the special circumstances of a particular case (TAA Sch | s 15.1
““Special circumstances’ usually only arise where the payee’s final liability fd:,-‘
income types for that year does not Justify the standard withholding rate. Taxpayers wi
wish to request a variation can do so using the form available from the ATO wep
(PAYG withholding variation application). For foreign entities, the Commissioner
use this discretion to reduce the rate of withholding to nil if the relevant income g p
assessable in Australia, or to reduce the rate of withholding to a more appropriate [eye
where the prescribed withholding rates are excessive in comparison to the amount oft,
which will ultimately be payable by the foreign entity (PS LA 2006/ 10). ]

However, the Commissioner cannot vary a withholding amount in relation to'd
investment where the investor does not quote a TFN (or an ABN), employee shar
schemes where an employee does not quote a TFN or an investor becomes present]y
entitled to income of a unit trust. This is because the rate of withholding for those eyay (¢
is designed as a sanction. Further, the Commissioner’s power to vary the withholdiny rafe
will generally not be relevant to a natural resource payment because, in that'case, the
Commissioner sets the rate of withholding on a case-by-case basis and is abj<-n take into
account any special circumstances affecting the recipient as part of that procass,

ees at--ommon law

1 payment to be made to an employee, lthere' must be a contract of se‘;'wﬁe
v teferred to as a ‘“master/servant’® relationship) between the payer an dt e
~his exists where one person contracts to perform ‘work for .':mo_the:rhfar;1 ﬂ;s
untially subject to the control and direction of that person in thq manner in w lic e
done. This is the basis of the employer/employee relationship at common law, as
from a principal/independent contractor relationship involving a contract for

T | e following persons have been found to be employees:

certain land salespersons paid by way of commission only and over whom no
detailed control was exercised (Barrett)

‘workmen, and a supervisor, paid by the proprietor of a painting and decorating
' business (Glambed)

lecturers in the Weight Watchers organisation who were under contractual
obligations as to the manner in which the lectures were to be conducted and the
- information that was to be imparted (Narich)

A variation must be made by a written notice given to each entity.affected. In th_'
case of a class of entities, a copy of the notice may be published.jivithe Commonwealth
Gazette. Details of current variations are discussed in the relevant withholding payment.

B> Planning point

A salaried individual who is entitled to significant deductions during an income year (eg if he/she enters
into a negatively geared investment) may ask the ATO to vary the PAYG withholding rate, thus

increasing take-home pay. It would, of course, be an offence to knowingly or recklessly make a false or
misleading statement in a variation request (429-700).

| interviewers engaged by a survey research company and given very detailed
instructions on how to proceed (Roy Morgan Research Centre)

3 delivery drivers working for the taxpayer that had contrac?ed with another company
- tomake its bakery deliveries (Trustee for the Farant Family Trust).

“However, consultants who sold a company’s cosmetic products at private houses
der a party plan system were not employees (Mary Kay Cosmetics).

[FTR 9976-785, 9976-795],
926-150 PAYG: payments for work or services
Employees The distribution of profits of a business to employees on the basis of their worth tg
* Company were ‘‘wages’”’ for payroll tax purposes even though they were pai

Suant to directions in the will of the founder of the business (George Adams Estate
islees),

An entity that pays salary, wages, commission, bonuses or allowances to an
individual as an employee must withhold an amount from the payment (TAA Sch 1§
12-35). The individual may be an employee of the payer or of another entity:
“Employee” in the PAYG system has its ordinary meaning (TR 2005/16). Whether
person is an employee of another is a question of fact to be determined by examining the
terms and circumstances of the contract between them, having regard to the key

indicators expressed in the relevant case law. Withholding may be required, not only 1Ger the contract as a whole. If the terms of the relationship (such as leave entitlements

from payments of salary or wages made to an employee as such, but also where there is Other employee benefits) are not changed, it is likely that the worker’s status would

constructive payment of salary or wages to an employee. Main that of oy employee (TR 2005/16).

_ An employer may seek to change the status of an employee to that of an independent
itactor by including a clause to that effect in the contract of engagement. However,
4t clause will have no effect if it does not reflect the true nature of the relationship

126-150 926-150
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® payments to entertainers and sportspersons who are Usa r does not have an obligation to withhold at that time, it may have an

: A : : ; T€Sidan, : € : i in i i i a
entertainment and sports activities carried on in Australia where eEsblde__ 1 ayive a notice to the recipient or make certain mf'ormatlona Egaiﬂ?grl;;?on
payments from such activities do not exceed US $10,000 (or its Austy eE; respect of the payment. The obligation to give a notice Otr'lntlhe fr R
equivalent) for the relevant income year (Legislative Instrument F201 4L001§; [ ,,u a website will continue through a chain of entities unti g

g tﬁggered. | ‘
foreign resident invests in a withholding MIT through an interposed entity
the custodian is required to withhold from a payment it makes where:

[FTR1976-695 _ g0
f26-267 PAYG: distributions of withholding MIT income h

Withholding also applies to certain distributions (““fund Paymengg»

“Withho]ding MITs>’ (Subd.lv ]2-H). Llablhty to this Wlthholdlng tax is impOSea |
ITAA97 Div 840 (922-045). If there is no underlying liability to manageq ipy, u
trust withholding tax, then there is no obligation to withhold. -

Withholding MIT

A trust is a “‘withholding MIT”’ (s 12-383) if it is a managed inVBStment
(within the meaning in ITAA97 s 275-10(1)(a) or (2): see Y12-660) and o

| a
dian)s

. paym
covert

ent is reasonably attributable to a payment receiyed by the cust(‘)dian that
d by a notice or information that was made available on a website, and

. cipient of the payment has a relevant connection outside Australia.
e 1

. holding is not required in respect of a payment made by a corporate cu_stoldia}l
. Oustodian is acting in the capacity of a trustee or as an agent for a principal.
: ﬁ;poge both a public trading trust and a corporate unit trust is a company.

1 ]

a substy, on-custodian is required to withhold an amount where:
proportion of the investment management activities carried out by the trust in rejy. D AN i ot el Bt
certain assets are carried out in Australia throughout the income year. The releyapg “ non-custodiati receives a payment, all or part of which y

are all of the trust’s assets that are, at any time in the income year: formation made available on a website, and

® situated in Australia foreign tosident is, or becomes entitled to, an amount attributable to the payment

ceived ;7 the non-custodian.
1 be Withheld

' i ipient is in a jurisdiction with
lace, address or country of residence of the recipien
igjtralia has effective exchange of information on tax matters (Y22-165),
slding is required at the rate of:

® taxable Australian property (]12-725), or

® shares, units or other interests listed on an approved Australian stock exchange,
[}

Further, an AMIT (§26-268) which only makes deemed payments and not
distributions can be a withholding MIT if the other requirements are satisfied.

QQ 0% for fund payments to the extent that they are attributable to non-concessional
Fund payment \ Y MIT income (see below), or

A fund payment is defined in TAA Sch 1 s 12-405 and is basically a componen; of :
payment made by the trustee of a withholding MIT that, in effect, represents

distribution of the net income of the withholding MIT, disregarding:

f hat they are, or are
f 1 does not apply, 10% for fund payments to the extent t
tributable to, fund payments from a clean building MIT (see below), or

[f 1 and 2 do not apply, 15%.

f the place, address or country of residence of the recipient is nof in a jurisdiction
which Australia has effective exchange of information on tax matters, withholding is
ed at the rate of 30%.

Information exchange countries are specified in TAR reg 34.

Where a non-custodian is a trust that is required to withhold an amount and that trust
different year end to the withholding MIT to which the payment relates, then the
nt that is required to be withheld is calculated by reference to the withholding rate
Corresponds to the income year of the withholding MIT to Wth’ll the fund payment
S, not the resident trust’s income year in which the beneficiary’s entitlement arises
013/63).

holding from clean building MITs

A final withholding tax at the rate of 10% applies to fund payments from eligible
1 building MITs that are made to foreign residents in information exchange countries.
ligible clean building MIT is a withholding MIT that holds one or more clean
angs (TAA Sch 1 ss 12-425; 12-430). These are new energy efficient buildings for
4l Construction began on or after 1 July 2012 and mqst be office bulldlngs, _hotels or
Ping centres, or a building consisting of a combination of these. The building must
and maintain at least a 5-star Green Star rating as certified by the Green Building
il of Australia or a 5.5-star energy rating as accredifed by the National Australian
' Evironment Rating System. Land on which the clean building is a fixture is also

® dividend, interest or royalty income subject to PAYG withholding

® capital gains and losses from a capital gains tax asset that is .ot taxable Australia
property

® amounts that are not from an Australian source, and
® deductions relating to any of those amounts.

A fund payment must be made during the income year, within 3 months after the
income year or within a longer period if agreed to by the Commissioner (but nof
exceeding 6 months from the end of the income year).

Section 12-405 generally applies to a trust that is not an AMIT; the meaning ‘5-:
*‘fund payment”” for AMITs is contained in TAA Sch 1 s 12A-110 (126-268).

When withholding is required

For withholding to apply, the recipient of the fund payment must have a releva “
connection outside Australia. This will occur if either: (i) according to any record in the
payer’s possession, the recipient has an address outside Australia; or (ii) the payet B
authorised to make payment at a place outside Australia. This connection does not exi3:
in relation to payments made to a recipient that carried on business in Australia at 2

through an Australian permanent establishment and the payment is associated with that
establishment.

26-267
926-267 1
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A negative validation notice is not a notice that the TFN

invalid. This is because a validation notice is not a notice undeqrul()”lt“m%the Tecip;
!:hat section relates exclusively to TFNs stated in a TFN declaration. If th .
is unable to validate the information, then the employer can seek fur‘ther iefC0 .
the employee to resolve any discrepancies. The Commissioner may pro kL
interface to receive information and give a notice. S

gction if amount not withheld
10

rtain payments and non-cash benefits, no deduction is allowed for the payer

or C€ ayer has not complied with the PAYG withholding requirements (s 26-105).
an EIEI} f pplies 102 payment:
Ctr f salary, Wages commissions, bonuses or allowances to an employee (926-150)

Withholding declarations ;
A person who expects to receive a payment for work or services f ¢t e ke
payment, annuity, benefit or compensation payment, or an alienated pers @ Totirgy
payment, and who wishes a matter relating to the person’s income tax OSOnal Se
liabilities to be taken into account in working out the amount to be withrhcigrta“1
payment, may give the payer a withholding declaration about the matter (1? d fro n |
15-50). The declaration must be in the approved form (see further the A% Sch
Web

Withholding declaration (NAT 3093)).

An individual may only make a withholdin ion 1 '
‘ g declaration if he/she i
payer a TFN declaration or has entered into a voluntary agreement. ,Alf a‘i,fﬁze-
dqct:}lﬁlfalté(im n(liaylalso‘ be used to change any information given in a TFN declarap
withholding declaration can only be given about i '
i y be g a particular matter to one payer gt 5

(o a eligious practitioner (126-150)

under 2 labour hire arrangement (§26-150), or
for a supply of services where the payee has not quoted its ABN (excluding
supplies of goods and supplies of real property) (26-220).

ithholding an incorrect amount will not affect the entitlement to a deduction. The
be entitled to a deduction if, in the original income year, the payer voluntarily
fies the Commissioner, in the approved form, of the mistake before the Commissioner
- ences an audit or other compliance activity. An employer will also not be denied a
tion if it honesdiy, but mistakenly, believes an employee is a confractor and has
ied with the 10 ABN withholding rule.

e will

Section 15-50(1)(b) lists the matters that may be taken into account in Wworking g [FTR §976-820, 1976-823]

the amount to be withheld are any matters relating to the individual’s liability to; 500 Ob ligation to pay: determining PAYG withholder status

‘e sules for when a withheld amount must be paid to the Commissioner depend on
\or the <‘withholder” is a large, medium or small withholder. To determine an

(@ )y 's statvs for a particular month, apply the following tests.

® income tax

® the Medicare levy, and

® repayments of accumulated higher education and trade support loans.
i A payer must take the information in the declaration into account when working C 0Q ithholder status Kest o be sac8 s
pgg;c r?%léﬁhm;one\:':ghmd' Where the _payee’s ciljcumstqnces change in relatiop : a ge @it yas-a large withholder for June 2004
, the payee must provide a new withholding declaration (TAR rey 76). TAA Sch 1 s 16-95) @ the amounts withheld during a financial year ending at least 2

months before the current month exceeded $im

@ at the end of a financial year ending at least 2 months before
the current month, the entity was a member of a wholly-owned
group of companies and the amounts withheld by those
companies during that year exceeded $1m, or

® the Commissioner determines that the entity is a large

[FT? 7976803

Payer’s Obligations

926-450 Obligation to withhold

If an entity is required to withhold an amount from i i i
. a cash payment, it must do withholder.
“;he?h??kmg ﬂdw payment (TAA SCh_l & 16-5). The Pro\{ider of a non-cash benefit mus Medium It is not a large withholder and:
pay equired amount to the Commissioner before providing the benefit. i LAA Sch 1 s 16-100) o it was a medinm withholder for Jine 2008

@ the amounts withheld during a financial year ending before
the current month exceeded $25,000, or

@ the Commissioner determines that the entity is a medium

_If the obligation to withhold arises as a result of an investor becoming presen y
entitled to the income _of a unit trust, the amount must be withheld at the time the invesior
becomes presently entitled. b

1

_If an entity is required to withhold an amount from a payment received by it, the E withholder.
entity nllust.do so immediately after receiving the payment. Where a dividend, interestof Small Tt has withheld at least one amount during the month and it s
a royalty is received for a foreign resident, an amount must be withheld cither (TAA Sch 15 16-105) neither a large nor a medium withholder for that month.

immediately or when the foreign resident becomes entitled to the payment (26-250).

. g Commissi ity’
Discharge of liability issioner may vary an entity’s status

~ The Commissioner may make a determination varying an entity’s status either
pwards or downwards (TAA Sch 1 ss 16-110; 16-115). The determination must be in
afiling and must state that the determination applies for specified months. The
-Ommissioner may revoke or vary any such determination.

In making a determination varying an entity’s status upwards, the Commissioner
hay have regard to: ;

An entity that withholds an amount (or pays to the Commissioner an amoull’
associated with alienated personal services income or a non-cash payment) is discharg®®
{rToAnA alsl I}llallolhtf%tg (I]D)a}i-I or accoumlf1 for that amount to any entity except the Commissioné!

. ch 1 s 16-20). However, the entity may be ired in somé
ommatatoo (V2E-L50) ty may be required to refund the amount in $0

926-450

126-500
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1ON
Other cases ot -
ishi tension of time should be
bears the onus of establishing why an ex me.
ay:rayer should establish that the objection and the apphcatlonhfor 2;11
e talo%.geo:i as soon as circumstances reasonably permitted and must ;\éeLA
erel nation for the delay (eg Windshuttle; Case 3;6/9.4). Agcordéng to
Bl ém? factors to be taken into account by the Commissioner include:

: >s illness or absence overseas, postal
' for the delay (eg the taxpayer’s 1line: ‘ :
the reaSloﬂjssllatiwa amendments, new case law or rulings, and incorrect tax advi}?: n?;
S,dizgg conduct by the ATO are all examples of where an extension of t
nisled ;

nay b appropnate) |

- umstances of the delay, including whether the taxpayer togk steps to inform
g El(r,;missioner that the decision in question was to be conteste
the

taken in
For all other determinations, notices or decisions, a 60-day objection limit p $

Calculating the objection period

4
Dl

a;gﬁ

An objection must actually be physically received by the Commissione, Wi o
relevant objection period and is not considered as lodged until that occurs. The 1t
of the objection period is the day affer the date of service of the notice of aSsegel
taxation decision) or, in the case of companies, superannuation funds, ADFg ang
the date of deemed service of the deemed notice of assessment (125-110). In
there should be some evidence of the date of service (or deemed servicEp
assessment (such as a contemporaneous diary note or stamping the date of
assessment notice) and of the date when the objection notice was lodged.

Smey

receipt on

Days that are not business days (ie Saturdays, Sundays, public and bank hojis
are counted in calculating when the objection period begins and ends. Howevyey 3

last day of the objection period is not a business day, the objection may be lodged’-
next business day. i

P> Example 1

hether the taxpayer has an arguable case
..I “udice to the Commissioner in granting an extension (eg the la%se of time
g[i?e sise to ¢ viGentiary difficulties if documents have been destroyed)

may =

- i ¢ nt.
vidence of nogligence on the part of the taxpayer’s tax age

i - ime limit for lodging an
J/q individual or STS taxpayer has a 2-year time o _

ef: ;Lllsi :;111 income tax assessment under s 14ZW(1), ghe t?omlgl_ltssiéogirex;g
.. i i onif1i

v & tension of time to lodge an objec

ol not nt was given to the taxpayer and the

~ 7 vears after the original notice of assessment was g

':ny(fizcloses an arguable case for allowing the objection (PS LA 2003/7).

P> Example 2 , :

‘._,.j. to AAT

is dissati i issi >s decision to refuse an

A ho is dissatisfied with the Commuissioners
- otr?xg? yteifngv may have the decision reviewed db){ (tihe dAA;[hir(ls 6})42;(:)3'1“ aré
i view must be made to the AAT and lodged wi
Efi?eifl(jgr Efmished to the taxpayer (or such ﬁthharztén(l)eS ;)S Frrn}?y a‘tl)); l?iﬁ\ih(;idi)s. ﬁg}t

i 1 ' i tions - . The 1
jcation fee is payable, subject to certamn exceptio B Y o s
less the prescribed fee (if any) is paid. A taxpay vi
?ezeti)ocrlegggel;? t?le Corgmissioner supply a statement of reasons for the decision
g the extension (AAT Acts 28).

i i in the
Given the wide discretion conferred by s 14ZX(1), a degree of {réconmste;li;);t]?h e
6 law has evolved. However, the AAT will generally asselss the ev1f enctc;1 :gdday =
: ined i i : anation for s
erations outlined in Brown, ie the taxpayer's exp
umstances attendant upon that delay, whether the taxpayer has an arguable case, and
h other matters as the circumstances of the case make relevant.

An individual taxpayer, Tom, is notified via a message on myGov that a notice of a8Sessmenf fy
2017-18 income year, dated 8 December 2018, is available on myTax. The first day of tg 5,
objection period is 9 December 2018 and that period would expire at midnight on 10 Decemb
An objection would have to be received by the Commissioner by that time and, therefore, an ¢
posted on or before midnight on 10 December 2020, but not received by the Commissioner yy
that date, would be out of time (although an extension of time may be granted: 28-030).

A notice of assessment for the 201415 income year is served on a business taxpayer that is pot » 1
business entity on 6 September 2016. Following an audit of the taxpayer’s affairs, an
assessment for that year is served on the taxpayer on 9 November 2017. The taxpayei is “equi
lodge an objection to the amended assessment by midnight on 6 September 2020, i= < y2ars afte
notice of the original assessment was served on the taxpayer (although an extention of time
granted: §28-030).

i
W

If the notice of the amended assessment is served on the taxpayer on 9 Auguct 2020, the taxpayer y
be required to lodge the objection by midnight on § October 2020, ie 60 Jays after service of then
of the amended assessment. If the assessment is further amended and notice of the further ame
assessment is served on the taxpayer on 16 December 2020, the objection to the further amel
assessment would have to be lodged by midnight on 14 February 2021, ie 60 days after service of it
notice of the further amended assessment (although an extension of time may be granted: 928-030).

J[FTR 9972-83l

: i i icati ly taken into account in
i i j : : the substantive application may be properly

1030 xtensions oftime to oblect " _.ﬂ;finf;lfil}t;tggr Elfl extension of tIiJme should be granted. An insurance companyfv;'ﬁz
d an extension of time to lodge an objection nf(:lzjtrly 51 yea!:rs111 a;g; t%:z fég)lg’t 31- e
i i i le case (based on
on period because it had an arguab base B

i tion meant that a lengthy y
ent of its return) and the complexity of the objec e

imi tre operator was allowe

ot ble (Case 15/96). Similarly, a medical cen rat
: iorllmgf ‘;aisntig%co Elja(dge an Objgc):tion to claim deductions for carlier income years after
liccessful ““test case’” objection for a later income year (Primary Health).

An objection lodged outside the relevant period (928-020) cannot be consid
unless an extension of time is granted. A taxpayer who is out of time should lodge
objection with the Commissioner together with a written application requesting hin
deal with the objection as if it had been lodged in time. The application must provide
details of the reasons why the objection was not lodged in time (TAA s 14ZW(2): @
The Commissioner has the discretion to refuse or grant the application and must giyees
taxpayer written notice of the decision. Where an application for an extension of timé®
granted, the objection is taken to have been duly lodged within the relevant period (TA%
s 14ZX). If the Commissioner refuses to grant an extension of time, the taxpayer mustts
notified of the right to have the decision reviewed by the AAT (Administrative Appe®
Tribunal Act 1975 (AAT Act), s 27A: 728-070).

! i 1 ion for the delay in seeking a
. Taxpa ho fail to provide an acceptable explanation for | 1 .

orf) tgzrcsnb?;c(:ion deciI;ion are likely to be refused an extension of time (fg v?;i?é
Wever, this is not always the case (eg Case 4/2000). The weight to be given to

1015 is 2 matter of fact for the AAT to determine. An irappropriate %elcismlzlla;)a(;ut the
Bight to be given to a finding about a particular factor is not an error of law (Zizza).

__—-'—‘A

928-030

€28-030
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is a disposal of property under an instalment contract and the CGT

31-270 Delaying the derivation of income 4
- 1are there 15 d : .
Cash versus accruals basis ;; apply, it is important to remember that the whole of the capital gain accrues to
g he income year in which the disposal occurs, ie usually the income year in

ini : . 5 . dor int 4 ;
In determining when income is derived, different rules apply to dig; 2 o1 dg contract is entered into.
€re ;

income and dif i : 3
assessable on1 ieriéléel;;:;l S(Ef tgpl?)yeé& g eﬁﬁmple, " oems that a sole pr o
re : s asis, whereas a large pr : aCtifjg,

accountants or solicitors) is assessable on an earnings (or accgrualljs;3 gzsssilso?ﬂagl firm .
_030) (&

valuation options

king advantage of the option conferred by ITAA97 s 70-45 in relation to the
£ trading stock on hand at the end of an income year, a taxpayer may adjust the
able incomes of that year and the succeeding year (f9-180). It is normal
lue stock on hand at the end of the year at the lower of cost or market

ng StOCk

gy (3
fjon O

L Ve tax

In most instances, the tax planner will wish to ensure that professiona] g
nal ¢lje Nt C

others in a similar position ¢

. ommence to ir i
continue to do so for as long as possible Si;itgrtfllnzhmlrl llncome 0D 2 receipt padts b : ; ) ' .
tax payable (31-120). . will provide an effectiye defern alue, effectively postponing the taxation of any increase in the value of stock on

ere there is a change in ownership of, or interests in, trading stock (eg on the
1 or dissolution of a partnership), there is a notional disposal of the trading stock

t least a 25% continuing

The Commissioner’s guideli . 3
ner’s guidelines on whether the receipts or earnings meth i v
e (ITAA97 s 70-100). However, where there is a

are set out in TR 98/1. Note also the views (i
o 1. D m TR 96/20 and
ﬁiﬁsiibﬂé?éf Iéfh(iidut?béhﬁy of prompt payment discounts (19-050). Ff:]c?r 25545 et valu
e I‘Tl edei ull mvoice price, which is considered to be assess?lﬁle st the capacity of the old and new owners to elect to value the trading stock at its
deductible \;fhen £ 1 one income year while the discount, which is consid F Riiic (99-295) micy snable there to be a derivation of profits on a notional sale of the
voar ¢ account 1s settled, is not claimed as a deduction until the ?Off] 3 of trading svuck.
oy ma“ brsiticss taxpayers are subject to modified trading stock provisions (Y9-1 70).

Services provided over period (c - .
pose! of dopreciating assets

o.-over relief may be available where a change occurs in the ownership of, or in

serests of persons in, depreciating assets, eg where a partnership is created, varied or

olved (17-780). The disposal of depreciated plant for a consideration in excess of its

may, in appropriate circumstances, give rise to income, eg where the taxpayer trades

hat kind of property and the disposal in fact occurs as part of the conduct of the
iness (117-630).

pital gains

" A capital gain (or loss) accrue

The decision in the Arthur Murra |

_ _ . y case (19-090) has been th i
gf;lgned to confer immediate deductions on one zaxpayer (eg,re[?;;1 S::lsleo " aranget
thelﬁiir;:m che}crigte) l;Vhl]B thg recipient returns the income over the periodpggfi]; g

i 1s sald to be earned (ie as the services are ided &
of view, the viability of such arran P on fho s commey

; ‘ gements may depend on the accounti .

the payments and on what will happen if the services are not in fact perforl*::idtr R .Q

In considering such arran Gt 4 \
s angements, it is necessary to take int N
fﬁﬁzr%fg%j;@ﬁ?glﬁ {I)J)rc)}nsrons of ITAA36 Pt I\E;rg, but als;nt}?easgl?il(l)?lt% ILOL?;I’
-045, - . ITAA36 Div 16E (ss 159GP to 15 . “enayme

maich the assessability and deductibilit 0 159GZ) is also designed |
s . v of payments (other t e :
guahfw_ng securities, thus overcoming potential miSmatc(:h Ogll;ohan j};earsr ”,;h.(’. mtfgest)
ustralian Guarantee Corporation case (123-320). L SIg G

s in the income year in which the disposal of an asset
urs, ie regardless of whether any of the consideration for the disposal has been
sived. Where an asset is disposed of under a contract, the time of the disposal is the
e of the making of the contract. For example, land is generally disposed of at the time
ntract of sale is made, although the gain (or loss) is not returned until the change of
rship actually occurs (eg on settlement). Thus it is not possible to spread the

ation of a capital gain.

" This should be taken into account when considering the disposal of an asset in
stances involving the provision of vendor finance to the purchaser (L 1-250).

The TOFA regime provides rules fi i i
1 . or taxing gains and losses arisi
gnfltnﬁ:lgl arrangements (ITAA97 Div 230). The rules generally apply tcl;lslil?-geo‘;xcz -
ut their scope is not limited to these taxpayers (723-020). 3 3

Instalments of profit

e hI;ng’ !;c;irgégi?i .SI') ;:;;E,l eltb\;aisn ;egllclilfha;t the profit on ctlhe sale of certain land, where the
of those instalment payments. The ]Jrilfcl:li S1 over a period, was derived only over the teffl
nt ; ple recognised in this case e ‘

iixc%iy;} ng 7z'mtlfé:lpates that the profit on a sale of property would bn{:?és]z;s;glesi;licg
T g 3 6-5 (Y10-112). Note Gasparin’s case (9-170), where blocks of Ia
when.the contracts becams uncondivonl (viich wms oo onacls of sale and
_ : ! nconditional (which was before settlement). Where
;g)iiﬁymgﬁtté;lfoinmermally Justifiable, a taxpayer may arrange to séﬁ) the relevant
i Boa, ]f 0 ?ﬁl appropriate recipient, eg a trust or company, with the recipient
i o theyreci }ngt Tc; sale to the ultimate purchaser on terms that result in little ot 10
iy s iprent. The taxpayer then returns in each year only that proportion of the
recipient Howels ap}:}rloprlate to the instalments received in that year from the interposed
recipier \;vhere t}\;:r:j' e Ccl)rmmsmolner does not agree to the spreading of profit in this.
e he 1sposal occurs in the course of carrying on a business. Further, {

provisions may apply even if the profit is not assessable under s 6-5

lethods of Diverting Income

1-280 Overview: diverting income
A common method of tax planning has been to “‘divert” income from a taxpayer

o bears tax at high rates (the high rate taxpayer) to one who is taxed at low rates or not
(the low rate taxpayer). Some methods by which income might be diverted are:

the alienation of income or the transfer of the right to receive it (30-900)

® channelling of an individual’s income from personal services into a ‘‘business”
structure such as a company, partnership, trust or contractual arrangement, to
facilitate income splitting and access to business deductions (for counter measures,

see §30-600) =

® the transfer of income-producing assets (131-290)

31-270
T 31-280
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If the Board grants an application for registration, the Board may piye _
notice requiring the maintenance of professional indemnity insurance as Speciﬁa VI
notice (TASA s 20-30(3)). Such a notice may be given at the same time as the ed In
the notification of registration, or subsequently. The Board has released an e £

paper on what is required to satisfy its requirements in relation to professiong| in
insurance (TPB(EP) 03/2010). ¢

l'

l::

932-040 Tax agent notification obligations
If:

® a registered tax agent ceases to meet one of the “‘tax practitioner re

requirements’’ (ie one of the matters as to which the Board must be s
order to grant registration)

gistrat
atlsﬁ_ .

an event listed at 932-025 occurs in relation to an individual registered tax a

individual partner in a registered partnership or a director of a registered ¢

ompap,
or Pl

® there is a change in business or email address or of a

. ny other circumstance rejoy,
to registration,

then notice must be given to the Board within 30 days of the day on which the
became, or ought to have become, aware that the event occurred (TASA 530-35), =

In addition (within the same 30-day period):

® a partnership must notify the Board when the composition of the partnershy
changes, and :

® a company must notify the Board when an individual becomes, or ceases to be ) Q
A o

director of the company (TASA s 30-35). A

932-045 The Code of Professional Conduct

An important feature of the tax agent registration regime is a statuiory Code of

Professional Conduct which must be adhered to by a registered tax agent, 3 regist
BAS agent and a registered tax (financial) adviser.

The Board has released an explanatory paper that deals with the Code
Professional Conduct generally (TPB(EP) 01/2010) and also information sheets an
explanatory paper which consider specific principles of the Code.

Code principles

The principles of the Code are that a registered tax entity must:

(1) act honestly and with integrity
(2) comply with the taxation laws in the conduct of their personal affairs

(3) account to a client for any money or other property received from or on behalf ofa

client and which is held on trust. The Board has issued an information sheet on thlﬁ
principle

(4) act lawfully in the best interests of a client

(5) have in place adequate arrangements for the management of conflicts of _interest
that may arise in relation to the activities that are undertaken in the capacity of a
registered tax agent. The Board has issued an information sheet on this principle

(6) subject to any legal duty, not disclose any information relating to a client’s affairs

to a third party without the client’s permission. The Board has issued a0
information sheet on this principle

132-040
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are that a tax agent service that they provide, or that is provided on their behalf,
j;‘;rovided competently

- intain knowledge and skills relevant to the tax agent services that are provided
mal

: casonable care in ascertaining a client’s state of affairs, to the extent };t_hat
e e[:aining the state of those affairs is relevant to a statement to be made or a thing
_asg‘eg done on behalf of the client. The Board has issued an information sheet on
pemng -
this prmmple

. reasonable care to ensure that taxation laws are applied correctly t(;.1 }tlhe
) tE-Lk(fmnstances in relation to which advice is provided to a client. The Board has
'f;;ued an information sheet on this principle
- ot knowingly obstruct the proper administration of the taxation laws
b Bl

dvise a client of the client’s rights and obligat_ions under the taxation laws that are
fnaterially related to the tax agent services provided

\ maintain profedsional indemnity insurance that meets the Board’s requirements, and

) respond fo requests and directions from the Board in a timely, responsible and
:eason:‘hlc: tnanner (TASA s 30-10).

i inci idered by the AAT
- apaiation of principles (1), (3) and (7) 01_’ the Code was consi _ :
21'5 ?i’f IL" Zx Pracgtionegs Board. The operation of principle (7) was considered in
"UP in the context of the drafting of a notice of objection.

inci i ini i the provision of tax agent services; in
iple (1) is not confined in its operation to I ) rv
'P\;rl;l:dlsj th(e Lrinciple may be infringed by conduct that is not itself the provision of a
gent se;'vice (Kishore v Tax Practitioners Board).

' The Board has released information products on various principles of the Code.

A practice note issued by the Board provides practi&a;l gggz;gc):e ﬁg ietssilseiz-tt::se ;nf
ati t (TPB(P : ile

ation to the use of letters of engagemen I 2
: i i the Board considers that the
0: t are not a specific requirement of the Code, _ :
'igseig;enof such lettc-gs is an important and effective mechanism to assist tax
ctitioners in ensuring that they comply with the requirements of the Code.

The Board has released an exposure draft practice note that considers the use and

sclosure of a client’s TEN and TFN information in email communications (TPB(PN)

2020).
inctions for failure to comply with Code |
If the Board is satisfied, after conducting an investigation, that a registered agent has

iled to comply with the Code of Professional Conduct, the Board may decide to take no
gtion or to do one or more of the following:

give the agent a written caution

give the agent an order that requires the agent to take one or more z};:‘tl(énisn(fﬁ;
example, to complete a specified course of education or trzlumngdspelm ie o e
order, to provide tax agent services fpr w?nch they are reg1stereld 0n31/ uﬂrlose e
supervision of a registered agent specified in the order or to provide only

agent services that are specified in the order)

suspend the agent’s registration

'8 terminate the agent’s registration (§32-050) (TASA ss 30-15 to 30-30).

With the exception of a decision to give a written caution, a decision of the Board to

NPose a sanction for a failure to comply with the Code is reviewable by the AAT.

§32-045

e —
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funds the turnover will be less than $75,000, so registration will be Optiong]
whether to register, the trustee will need to compare the costs of compliay
limited amount of input tax credits it could claim. S

jcars ; L tax>* applies where the
s GST, a special tax known as the “‘luxury car ¢
ddl.tlon t;1')ce of a cgr exceeds the luxury car tax thr;shp]d. For 2(?20 211_, tlzg
-rluswetl?reshold is normally $68,740, though a higher limit of $75,5 5d agp/ 5165526
ﬂrﬁia}lt efficient cars’’. The amounts for 201920 were $67,525 an 220,
fyel-
el fi 1 rate of 25% continues to
] ;o imposed at the rate of 33%, although the forme
etax1?}11;“10)0n‘cract was entered into before 7.30 pm AEST on 13 May Zglogf
4 r%ucers and tourist operators are also entitled to refunds that may reduce thei
y IO

£ % for certain cars.

. rates to 25% _

E te is applied to the amount of the excess, excluding GST (4 New Tax System
a

Car Tax) Act 1999).

d
[AMGST 110-080; Gy .
934-210 GST and insurance

The supply of life insurance is treated as a financial supply (1134-190) and i
taxed. Health insurance is GST-free. General insurance is taxable, 158

On an insurance settlement, the insured is technically making 3
insurance company by giving up its rights under the policy. However, the Settlepm
receives from the insurance company — whether in the form of money o f
services — is generally not treated as consideration received or provideq, G 5.

therefore not be payable (s 78-45) and the insurance company will not claim ap ;
credit (s 78-20).

There is an exception to this where the insured — or other ent Paying
premium — was entitled to an input tax credit for the premium, but failed noti '
insurance company of its credit entitlement, or understated it (s 78-50). To this o
pro rata amount of GST will be payable on the settlement. The notification may pg
when, or at any time before, a claim is first made under the policy. However, they,

requirement to make the notification if the insured was not registered or requireq g
registered (s 78-80). i

Supp]y QS.

‘van buys a i i ive pri $90,000. The luxury
020-2 ys a car (not a fuel-efficient car) for the GST inclusive price of $90, )

o lcialculated als° 33%(>< 10/11 % ($90,000 — $68,740) = $6,378. The total payable is therefore
fax 18 f

4 =196,378.

(590,000 + $6,378) =396, . e 55,156
1 ST i ive price of a vehicle exceeds ’_thf.: car limi 136 1
_ere t’}‘lr?wg 057 ?glluisliVZO&fZO), and an input tax credit is avgllable, the c(r;:dﬁf is
’Ui% Lih JE that limit (s 69-10). Guidelines on how to claim input tax credits Tor
2 elo ey L.rc set out in GST Bulletin GSTB 2006/1.

(DELL

In
cal

In limited circumstances, the insurance company making a settlement

cortation of luxury cars _ =
iabili car tax on cars that are reimported mto
eligible for a ‘‘decreasing adjustment”” reducing its net GST. This will apply @5 ;om 1 January 2019, the liability for luxury
insured was not entitled to a full input tax credit on the premiums it paid under the pol

0 lia following service, repair or refurbishment overseas has been removed.
(8 78-10). The adjustment only applies if the issue of the policy'was taxable.— it wi QQ I rules affecting vehicles |
lailt)”g l?ng?xr‘:;l:e])l? ]C";lseThggfeg;?;;agggugﬁ:;talg g;?glrx?gt(;? Zg lilfliultﬂ:a}gia’dtlllzsgatﬁi 1 )Tax1 operaltor[sJr Sre ﬁ%ulgggeigltgorfﬁiﬁﬁézd t}fgtr gfv'll‘é E:;rszg;cl;;c:éeb;fa(jsl}'bgrggzg
T LS:)rlls‘:t‘ilt-lft)e;dItlhe sigply of “‘taxi travel’” within the miartiing \?ifdz rls4:)11;5‘ . rﬁl:_ S;S;zilolg
B eriaing 1y mavel services mmd are roquired. 1o bs

registered for GST (Ride-sourcing and tax).

‘Supplies of cars to disabled veterans (s(;i .2]8'305) and %Ef-triﬁii;::ablgi pé:ggl;re(z
38-510; Taxation Administration (Remedial Power — ; :
g\fp}ili{ijs otz"lxélars for Disabled People) Determination 2020) maggbgog}-s;l"s_fgi% )m
certain circumstances. Concessions also apply to motor cycles (ss 38-505; :

[AMGST §12-080, 923-200; GSTG 68-300, §76-760]

Special rules also apply to subrogation, insurance excesses and the treaiment ¢
goods and services used in settlement of a claim (Div 78). Separate rules apply to G
insurance settlements (Divs 79; 80).

For the GST consequences of insurance settlements, see GSTR 2008/10.
Transitional measures

® The GST rules do not apply if the loss or injury occurred before 1 July 2000, eye
though the settlement is on or after that date (4 New Tax System (Goods a
Services Tax Transition) Act 1999 (GST Transition Act), s 22).

® Input tax credits cannot be claimed for motor vehicle compulsory third party (CTP,

insurance premiums paid for cover commencing before 1 July 2003 (GS]
Transition Act s 23).

e t taxed if the premises
In 1, the sale of pre-existing residential premises is input taxe _

331%322;:3{32} to be usedﬁ)redominantly for remdentaz})l'purpos(e}ssgl? 40;1?153( ggggfle;?.t }Ilrel
f f an existing home will not be subject to GST in nt,
:iil?ﬁjnt(})lr{;‘ls:ﬁ; ?10‘[ be Sellingg in the course of business and will not be required to be

Istered. . |
7 The sale of new residential premises is generally taxable, but will bic] 1ninnﬁ t:j{ileld 11;
Win exceptional situations. ‘‘New’” residential premises fall into the following
gories (s 40-75): |

) those that have not previously been sold as residential premises, or have not
Previously been subject to a long-term lease

those that have been created by ‘substantial’’ renovations, or

® If a non-refundable commission or fee was paid to an insurance broker or agent '
arranging insurance cover before 1 July 2000, GST does not apply to that paymen
even though the cover extends beyond 1 July 2000 (GSTR 2000/5).

[AMGST 910-100; GSTG 932-000, 76-600F
934-220 Vehicles '

In accordance with the normal rules, the supply of a car as part of an enterprise :;;.
be subject to GST. The GST would apply to the retail selling price, the cost o
accessories, dealer delivery charges and insurance, but not to registration or stamp dutys

An additional luxury car tax applies where the market value exceeds a certain 1MIS

. S b e ) ; demolished premises.
(see below). Input tax credits may also be limited in that situation. ) those that have been built to replace dem: p

134-230
134-210




