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COMPANIES\AS TAXPAYERS

92-100 General

A company is a ]Lll'lst'l(_' person, distinet from its shareholders (Ochberg v CIR). It is
treated as a taxable entity Separate from its shareholders, and a private company is as
much a distinct tax eiitity as a public company.

92-110 What is a company?
Ins 2(1) of the Income Tax Act 1967 (ITA), a company:

“means a body corporate and includes any body of persons established with a
separate legal 1denf::ty by or under the laws of a territory outside Malaysia and a
business trust”.

Under the Companies Act 2016 (CA 2016), a company:

“means a company incorporated under this Act or under any corresponding
previous wricten law’.

The definition under the ITA is very widely drawn and includes all companies of

whatever origin, local or foreign, which carry on operations in Malaysia (see
f12-100£6).
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Section 2(1) of the ITA also states that a controlled company:

“means a company having not more than fifty members and controlled, in the
manner described by section 139, by not more than five persons”’.

Limited liability partnerships

The Limited Liability Partnership Act 2012 (LLP Act 2012) provides for the Serting up
of LLPs which will enjoy some of the benefits enjoyed by companies and partnerships.
The LLP Act 2012 (which was gazetted on 9 February 2012 and came into operation
on 26 December 2012) allows an additional vehicle for carrying on a business other
than operating through a sole proprietorship, a partnership or a company (see

12-850).

Law: s 2.

92-120 Residence of a company

A company is said to be resident if the control and management of its business are
exercised in Malaysia (see s 8(1)b)). Control and management do not necessarily mean
the carrying on of a business. Consequently, the locale of trading activities or the
physical operations is not necessarily the place of control and management. The
question of where, for income tax purposes, the management and control of a
company abide, is one of pure fact to be determined by a scrutiny of the course of the
business or trading (De Beers Consolidated Mines Lid v Howe).

The place where a company’s central management and control are situated Wil
usually be where the directors meet to do the business of the company, ie where they
hold their board meetings (Koitzki Para Rubber Estates Lid v FC of TO\I+ is the
directors’ actions and not the shareholders’ actions which usually “indicate the
residence of a company because it is in fact the directors who manage the affairs of the
company (American Thread Co v Joyce),

Thus, a company can have all its trading operations in Malaysia and yet be a non-
resident here if its directors’ meetings are held outside Malaysia. Further, when
determining the residence of a company, it does not really macter where it is
registered or where it has its registered office. A company registered in Australia may
be resident in Malaysia or a company registered in Malaysia may be resident abroad. A
company incorporated in Singapore has been held to be resident in Australia for
income tax purposes, because it was completely managed and controlled by its
Australian managing director in Australia (Malayan Shipping Co Ltd v FC of T).

Section 8(1)(b) clearly states that a company trading in Malaysia will be deemed
resident if at any time during the basis year the management and control of its
business or any one of its businesses are exercised in Malaysia. A possible inference
from this is that even if one directors’ board meeting of a company operating in
Malaysia is held here, the company would be deemed resident. This is
notwithstanding that all the other meetings were held outside Malaysia. Thus, a
taxpayer company carrying on trading activities in Malaysia must ensure that all its
board meetings are held abroad if it wishes to be labeled a non-resident.

12-120
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ed Public Ruling No $/2011 on “Residence Status of Companies
to explain the determination of the residence status of
ublic Ruling is effective from YA 2011.

The Revenue has 1ssu :
d Bodies of Persons
:Empanies and bodies of persons. The P

Among the key points of interest are: d
® Key factor to ascertain the residence status of companies is management an

ol. . |

® 'c‘[l)\f[);;agement and control” refers to the controlling . autho.r(;ty dWhlih
determines the policies to be followed by the company and 133 consi ere/ }? be
exercised where the directors meet to conduc?c the company’s busllfess. affairs
irrespective of where the company might be incorporated. The following are

irrelevant:
— place of operations;
— appointment of local directors; and .
_ control by shareholders, and residence status of a direcror. y
@ As forrinvestment holding company, the management and contFol of its affairs
inclua=s the management and important decisions in respect of 1nvcsEments. .
A comoaiyy, like an individual, may change its residence (Bullock v Unit .Camimcf]wn
Co 7sh Tt can be resident in Malaysia for one year ancll not res1.d3f1t in anot fzr.
110 vever, once a company has been established as resu‘?}ent in ‘Malaysm fora ba;xs }lrearci
hen until it is proved otherwise to the satisfaction of the Director General. of Inlan
Revenue (DGIR), that company will be held to be resident for all future ba.ms years. .
A company’s residence is determined by reference to the circumstances in the _bz?.ms
year and not by reference to the year of assessment. For the purpose of d'etermlz%ng
residence, the basis year is the year ended the previous 31 December, notwithstan mﬁ
that the company makes up its accounts to a different dat.e. It. should a}so be note »
that, where 2 company’s management and control are exercised in Malaysia for part o
a year, it is nevertheless deemed resident for the full year.

Example . . ‘
Gold Star Ltd is incorporated in Taiwan and has business offices in both Taiwan and Malays;a.hlt
makes up its accounts to 30 June. Up to 30 June 2017, management and control of the
company were exercised in Taiwan. On 1 July 2017, management and control of the company
were transferred to Malaysia.

Gold Star Ltd would be deemed resident in Malaysia for YA 2017. Its accounts for the year to
30 June 2017 would form the basis for the 2017 assessment even_though management and
control were exercised outside Malaysia during that period. As a resident, Gold Star Ltd would

be taxed on income derived in Malaysia.

A company resident in Malaysia is liable to tax not on its total income, 1f. this is
meant to be global income, but on its income accrued or derived in Malaysm..Any
offshore income remitted into Malaysia is not taxable. In the case of a non-resident

i i i is li income, even if
company, only its Malaysian source income is liable to tax. Offshore in ;

remitted here, is not exposed to tax. The global income rule, however, aPplles F(J
banks, shipping, air transport enterprises and insurance companies resident in
Malaysia.

Law: s 8(1)(b).
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92-200 Form C requirements

Under the self-assessment system for companies which took effect from YA 2001, the
tax return (Form C) requires derailed disclosure of information such as the amount of
tax payable, exempt income, the previous year's income and relevant details of the
preparer of the rax return. No accounts or tax computation need to be submitted
togecher with Form C. However, Form C has been designed in such a way as to alsg
reflect the essential elements of the balance sheet and profic and loss accounts.

Effective from YA 2009, dividend warrants are not required to be submitted even if
the company is in a tax-repayable position. Companies are required to conrinue to
submit the application forms for tax incentives such as the reinvestment allowance
and double deduction for the promotion of exports to the Technical Division of the
Inland Revenue Board (IRB). Relevant accompanying worksheets and attachmencs

have to be completed and maintained by the taxpayers and these will need to be
disclosed to the IRB upon its request.
The worksheets and attachments include the following:
® Compuration of statutory income for businesses and partnerships;
®

Computation of statutory income for pioneer businesses;

Compuration of statutory income for approved service projects;

Computation of statutory

income for companies enjoying investment tax
allowance;

® Computation of statutory income for companies enjoying reinvesimeiit

allowance, investment allowance for service sector and infrastructure allowance;
Computation of statutory income for operational headquarters;

Compuration of exempt statutory income for resident shipping businesses

under s 54A;

Computation of statutory income for sea and air transport businesses of non-
residents;

® Compuration of statutory income of insurance companies;
® Computartion of staturory income for takaful business;

Compuration of staturory income for a company entitled to claim allowance for
increased exports — manufacturi ng/agriculcural,

Computation of statutory income for a company entitled to claim exemprion of
income on value of increased exports;

Computation of statutory income for a company entirled to claim exemption of
income on value of increased exports of qualifying services;

Compuration of statutory income for a company entitled to claim exemption of

income on value of increased exports — Malaysian international trading
companies;

92-200 © 2018 Commerce Clearing House (Malaysia) Sdn Bhd
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Computation of statutory income for companies enjoying
1 nt allowance; |
folx:lls;iltztion of statutory income for a regional distribution centre
company/intemational procurement centre company'j N .
Computation of statutory income for 2 company which carries out an app
business under a special incentive scheme (pre-package);

Chapter

Computation of statutory income for .dividends; .

Computation of statutory income for interests/royalties;
Computation of statutory income for rents; .

Adjusted losses for businesses and parmet.-shxps; . o
Adjusted losses for businesses enjoying pioneer status mT:‘entlvel, B
Adjusted losses for businesses carrying on approved service projects;
Adjusted losses for operational headquarters;

Adjusted losses for resident shipping businesses under s 54A;
Pasryeats’ income; — |

Current year’s payment to non-residents (wicthholding tax);
Jaformation on five directors of the company;

Informartion on five main shareholders of a controlled company;
Computation of adjusted income of businesses; ’
Computation of adjusted income of life insurance busmess-‘.es;
Computation of adjusted income of general insurance businesses;
Tax deducted under s 110;

Claim for s 132 relief;

Claim for s 133 relief; and

Details of property and rental income.

Malaysia Master Tax Guide 2018
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92-220 Computation of chargeable income

Gross income

Less:
Less:

Less:

Adjusted income

Add:
Less:

Statutory income

(s 42)

Less:

Less:

Less:

Add:

Add:

Add:

Aggregate income

| (s43)

Less:
Less:

Less:

Less:

Less:

Less:

Less:
Less:

Less:

| Total income

| (s 44)

Add-:

| Chargeable income

| (s45)

Allowable expenses
Double deduction of expenses

Special deductions [s 34, 34A, 34B, 34C and 34D of
the ITA]

Balancing charges

Capital allowances and balancing allowances (up to
adjusted income; excess to be carried forward except
for listed investment holding companies)

Exemption of income for pioneer
companies/investment tax allowance

Reinvestment allowance

Previous years' business losses (not applicable for listed
investment holding companies)

Statutory income made up of franked dividends (prior
to YA 2008)

Statutory income from non-business sources (eg
interests, rent, royalties, discounts)

Recoveries of prospecting expenditure (Sch 4)

Current year business losses [s 44(2)]
Prospecting expenditure

Pre-operational business expenditure (Sch 42 ¢t the
ITA)

Proportion of permitted expenses for investment
holding companies (YA 1993 onwards — s 60F of the
ITA) except listed investment hc!dig companies (YA
2006 onwards — s 60FA)

Trust annuity (s 63(5) of the ITA)

Approved donations [s 44(6), 44(6A), 44(8), 44(9),
44(10), 44(11), 44(11B) and 44(11C) of the ITA]
Business zakat [s 44(11A)]

Group relief — Current year adjusted loss transferred
from a “surrendering company” (YA 2000 to YA 2005

— Sch 4C of the ITA) (YA 2006 onwards — s 44A of
the ITA)

Carry-back losses — Immediately preceding and not
exceeding RM100,000 (YA 2009 and YA 2010 — s 44B
of the ITA)

Statutory income made up of franked dividends
deemed as total income (YA 2008 to YA 2014)

12-220
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In the above flow chart, the inclusion of dividends after Total Income has been
determined under s 44 will no longer apply wich effect from YA 2015. This is due to
the implementation of the Single-Tier Tax System under which dividends are exempt.

TAXATION OF COMPANIES

92-320 Assessment of companies

A company in Malaysia is subject to income tax at 25% with effect from YA 2009 on
its chargeable income. With effect from YA 2016, the tax rate of a company has been
reduced from 25% to 24% (see §230).

For small and medium enterprises (SMEs), ie companies with paid-up capital of
RM2.5 million and below, the first RM500,000 of chargeable income is subject to a
cax rate of 209, with the balance being taxed at 25% with effect from YA 2009.

For YA 2016, the income tax rate for SMEs is reduced from 20% to 19% in respect of
chargeable incame of up to RM500,000, with the balance being taxed at 24%.

Wich effect. Scom YA 2017, the income tax rate for SMEs will be further reduced to
18% on thetirst chargeable income of RMS500,000.

For VA 2017 and YA 2018 only, the income tax rate will be reduced based on the
reccentage of increase in chargeable income as compared to the previous year of
= sessment as follows:

% Point of Reduction on Income Tax
Rate

9% of Increase in Chargeable Income as

Compared to the Immediate Preceding
Year of Assessment

Less than 5% Nil
Between 5%-9.99%
Between 10%-14.99%
Between 15%—19.99%
20% and above

ESERUUI N

The reduction in income tax rate based on the percentage of increase in chargeable
income for YA 2017 and YA 2018 is provided under the Income Tax (Exemption)
(No 2) Order 2017. To be eligible for the reduced income tax rate, the following
applies:
® the business of the qualifying person has been in operation for not less than 24
months; and

® the qualifying person has earned chargeable income for two years with both of
the years having an accounting period of 12 months with the same accounting
year end.
The exemption is granted based on the incremental amount of chargeable income
from the preceding year and is applicable for YA 2017 and YA 2018. The exemption
given is computed based on the percentage of increased chargeable income and
according to the formulae prescribed in the Order.
To enhance the competitiveness of SMEs and for the purpose of the imposition of

income tax and provision of tax incentives, the Government has reviewed the
definition of SME and, with effect from YA 2009, a company qualifies as an SME if

Malaysia Master Tax Guide 2018 92-320
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the company is a resident company in Malaysia with paid-up capital of ordinary shares
of RM2.5 million or less at the beginning of the basis period of a year of assessment
and such company does not control, or is controlled directly or indirectly by, a related
company.

“Related company” means a company which has paid-up capiral in respect of its
ordinary shares of more than RM2.5 million at the beginning of the basis period for a
year of assessment. It is interesting to note that the term “SME” does not exist in the
ITA; it is merely a phrase used for convenience when referring to a company with
paid-up capital of RM2.5 million or less.

The assessable income of a company is computed in accordance with the ordinary rules
laid down in the ITA as applicable to other taxpayers. The basis period for a year of
assessment is the financial year of the company. For example, for a company with a
year end of 30 June, the basis period for YA 2015 would be the year ended 30 June
2015. Thus, a company has the facility to choose a financial year which best suits its
business. It also has the facility to change its financial year, if it so desires (for sole
proprietorships and partnerships, the accounting year has to be a year ended 31
December).

Income tax is charged under s 4 of the I'TA in respect of any trade or business carried
on in Malaysia. Such an income tax liability may be suffered by a resident or a non-
resident company. A non-resident company will suffer tax only in respect of the
profits the Malaysian trade or business generates. This could arise where the non-
resident company carries on a business in Malaysia through a branch or agency and
the profits are within the chargeable profits of the company.

Law: s 21, 120(1)(h); Income Tax (Exemption) (No 2) Order 2017.

92-340 Business of a company

There are, generally, no limitations to an individual’s capacity to carry on a trade or
business. This is not so in the case of a company. To ascertain the-<rade or business of
a company, one has to refer to its constitution or memgcrandim of association.
Generally, the constitution of a company is extensive and exhaustive and provides for
a multicude of activities that a company can indulge in. Nevertheless, a company is
formed for a specific purpose or purposes and its main powers are contained in the
first few sections of its memorandum. These earlier sections spell out the activities of
the company which are to be carried out in the course of its business. These activities
represent the true business of a company. Thus, every act done by a company,
empowered by its memorandum, need not necessarily be classified as one done in the
course of the company’s business. For income tax purposes, it is the professed objects
of the company that ought to be kept in view when dealing with affairs of capital and
affairs of revenue. However, where a company deviates from its objectives as stated in
its memorandum of association, the resulcant income could still be taxable should the
company’s activities fall within the definition of “business” or “adventure in the
nature of trade”.

A company’s sole purpose for existing is to generate profits and it is to this end that
its activities are directed. In deciding whether the activity or activities generate
capital or revenue profits one has to consider all the facts surrounding such activities.

92-340 © 2018 Commerce Clearing House (Malaysia) Sdn Bhd
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The memorandum cannot always be conclusive against or in favour of a company.
What a company professes to do and whac it really does can be completely two
different things and for this reason the facts in each case hav.e to be carefully
examined. In fact it is not uncommon for a company to engage in more than one
business (see 7-3001f). The test to ascertain what business is being carried on by.a
company is to look at the nature and purpose and the substar.uce: of the transaction in
question as expressed in the company’s memorandum of association (I Investments Ltd v

Comptroller General of Inland Revenue).

Law: s 4,

COMPANY LOSSES
92-400 Losses

A trading loss is computed in the same way as trading income would have beep
computed. Losses are calculated for an accounting period and then related to basis
periods. |

Where two hazis periods overlap with reference to the loss for an accounting year, that
part of the(basis period which is common to both periods is ignored in arriving at the
adjusted 1ols for the second basis period (s 44(3)).

Svample 1
A business commenced on 1 January 2016 and made up its accounts to 30 June 2016, and to
30 June in subsequent years. The results were:

RM
From 1 January 2016 to 30 June 2016 17,000 (loss)
For the year to 30 June 2017 13,000 (loss)

The adjusted loss for the first basis year for YA 2016 would cover the period from 1 January
2016 to 31 December 2016, ie:

RM
Loss (from 1 January 2016 to 30 June 2016) 17,000
Less (from 1 July 2016 to 31 December 2016 (1/2 of RM13,000)) 6,500
Loss for basis year (for the year to 31 December 2016) 23,500

The adjusted loss for the year to 30 June 2017 would normally be the loss for YA 2017 but for
the provisions of s 44(3). Consequently, the period common to the two basis periods, ie the
period from 1 July 2016 to 31 December 2016, would be ignored. The result would be the

following:
RM
Loss (for the year to 30 June 2017) 13,000
Less:
Loss for 6 months to 31 December 2016 6,500
Adjusted loss for basis period 6,500

Current losses

Where a company incurs a loss in the basis period for a year of assessment, the ITA in
s 44(2) provides that such a loss may be deducred from any other income that the
company may have generated (interest, rent, etc) in the same basis period. Effectively,
the general position is that a basis year loss can be offset against income from all other
sources. However, such loss cannot be offset against dividend income in view of s 53

Malaysia Master Tax Guide 2018 92-400
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of Pt II of the Transitional Provisions, which states that statutory dividend income of
a company is deemed to be total income or part of the toral income of that company
for that basis year. This restriction applies to companies only.

Example 2
The results of the operations for the year ended 30 September 2015 for a company were:
RM
Statutory income from Business A 60,000
Unabsorbed loss from Business A b/f (12,000)
Loss from Business B (69,000) I
Dividend income 10,000%* |
Interest income 8,000 |I
Rental loss (6,000) '
The total income of the company would be computed as follows:
RM RM
Statutory income from Business A 60,000
Less: Unabsorbed loss b/f [s 43(2)] (12,000)
Section 43(1)(a) 48,000
Interest income 8,000
Rental income b
56,000
Less: Loss from Business B [s 44(2)] (69,000
Loss c/f 13,000
Total income o NX

*Where rent or other non-business source is concerned, any excess of expense over income <nus 10t
constitute a loss and is disregarded.

*With effect from 1 January 2014, dividends are no longer liable.

Example 3

For the year ended 31 December 2014, a company had
the following results:

RM RM
Adjusted business loss (100,000)
Dividends 10,000
Interest 6,000
Rent 23,000
Aggregate of all income except dividends 29,000
Less: Basis year loss (100,000) ‘
Loss c/f (71,000)
Total income NIL
YA 2015 I
Loss b/f to be allowed against business income, if any 71,000
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Carry forward of unabsorbed losses

Under s 44(2), the loss or aggregate of losses suffered by a person in the relevant year
may be offset against the aggregate income from all sources, except in the case of
companies where the loss cannot be offset against dividend income. Where the basis
year loss exceeds the aggregate income, the excess is carried forward to the following

year.

Losses brought forward can, under s 43(2), be deducted from the aggregated statutory
business income the person may have in the relevant year. Again, should the loss
brought forward exceed the aggregated statutory business income, the excess will be
carried forward accordingly to be deducted from the aggregated statutory business
income in the following year(s).

Example 4

YA 201%

RM RM
. djusced loss (118,000)
Irtecest 16,000
Dividends 36,000
Rent 23,000
Aggregate income (excluding dividends) 39,000
Less: Basis year loss [s 44(2)] (118,000)
Net aggregate income Nil
Loss c/f 79,000
Total income NIL
YA 2015

RM RM
Statutory business income 52,000
Interest 26,000
Dividends 44,000
Rent 35,000
Aggregate business income 52,000
Less: Loss b/f [s 43(2)] 79,000
Net aggregate business income Nil
Loss c/f 27,000
Interest 26,000
Rent 35,000

_ 61,000

Total income

61,000
Note: The above sequence of declaring income follows the order stipulated in Form C.

Malaysia Master Tax Guide 2018 2-400
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Change in shareholders
With effect from YA 2006, unabsorbed business losses are allowed to be carried

forward and set off against income of cthe following year(s) where the DGIR is satisfieq

that more than 50% of the shareholders of the company on the last day of the basig
period in which the loss is ascertained are the same as on the first day of the basig

period in which such losses are to be utilised.

On 7 December 2007, the Ministry of Finance (MOF) issued guidelines that provide.

that carried forward loss of a company with a substantial change in ownership,
meaning a change of more than S0% in share ownership, is permitted as long as the
company was not a dormant company. The revised guideline took effect from YA
2006. A clarification has also been subsequently provided by the MOF on the
definition of a dormant company. A company is deemed to be dormant if it does not
have any significant accounting transactions in the financial year before the
substantial change of 50% or more in the shareholding excluding the following
common minimal expenses incurred by the company:

® filing of the annual return of the company;
@
L

secretarial fees for filing the annual recurn;
tax filing fees;
audir fees; and

® accounting fees.

Furthermore, the MOF has indicated in its re-issued revised policies and guidelipa;
that the level of shareholding to be considered when determining “substancial
change” of shareholding in “dormant” companies is at the direct sharcholding level

Carry-back losses

For YA 2009 and YA 2010, current year business losses of up ro RM1G4,000 for YA
2009 and YA 2010, respectively will be allowed to be carvied back to the
immediately preceding year as a deduction after the urilisation of group relief under s
44A in arriving at the total income of a person. Thus, a lois o up o RM100,000

incurred in 2010 can be carried back to YA 2009 and similarly a loss in YA 2009 to
YA 2008.

This tax treatment is thus applicable to all businesses, including sole proprietors and
partnerships.

The provisions for the carry-back losses will not apply if the basis periods for YA
2009 or YA 2010 and the basis period for che year of assessment immediately
preceding YA 2009 or YA 2010 do not end on the same day. The amount of adjusted
loss must not exceed RM100,000 or the defined aggregate income for the year of
assessment immediately preceding YA 2009 or YA 2010, whichever is the lower.

Further, the above treatment is not applicable if a person:

® has pioneer company status or has been granted approval for the investment tax

allowance under the Promotion of Investments Act 1986 (PIA 1986);

1s exempted from tax under s 54A (shipping profits), 127(3)(b) or s 127(3A), ot
tax paid or payable is remitted under s 129;

® has made a claim for the reinvestment allowance under Sch TA;

12-400 © 2018 Commerce Clearing House (Malaysia) Sdn Bhd
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| de a claim for deduction for investment in an approved food production
® has mac

roject; ) g . ; .
{) ade a claim for deduction for cost of acquisition of proprietary rights;
has m

has been granted a deduction on cost of acquisition of a foreign-owned
has

™ ]C]zzngjaily; a claim for a deduction under any rule‘s made under s 154 and it is
mentioned that the provision of s 44B is not applicable;
is an investment holding company under s -60FA; | | .
@ carries on insurance business under s 60, inward reinsurance business unde
60A or offshore insurance business under s 60B;
® carries on takaful business under s 60AA; ot
® isan individual who does not have a business soutce.
The above will not have any effect on the s 108 balance.

Law: s40, 41,43, 44, 44B.
PAYMENTS TO SHAREHOLDERS

€2-500 Dividends | | |

Ti. only way shareholders can receive a share of a company’s profits (except on a
s ) - = = ‘
inding up or reduction of capital) is in the form of dividends. Such dividends could

]‘;c: declared from capical gains or other non-taxable profits. However, _the company
eeds to have an appropriate s 108 balance, ie the balance is at least equivalent to the

i .

cax credit available in the dividends paid. - -

A bonus or scrip issue by a company is not deemed a dividend distribution and is a

non-taxable distribution.

92-510 Single-tier tax system | | |
From the time the ITA was implemented in 1968, the imputation system applied
generally to dividends paid by a company to its shareh(?lders. In .thjs systcelr.n,.dtaxis
paid by a company were imputed as a tax credit into dividends paid. Sth ivi fen‘ s
were called “franked dividends”. To simplify and enhance the c.fﬁqency of tax
administration, a radical change in the treatment of dividends was mtroc}uced with
effect from 1 January 2008. This was the single-tier tax system under which t-}ﬁ tax
paid by a company would be a final tax, meaning chat there would be_no spillover
effect on shareholders, and dividends paid by it would no longer l?e liable to tax.
Further, the dividends would not carry any tax credit to be set off agamst any tax that
the shareholder would be charged with. Thus, the previous position where Fhe tax
credit embedded in the dividends would emanate from the company’s balance in the s
108 account would no longer apply from the effective date. .

However, recognising that any s 108 balance would constitute a potential benefit to
shareholders should dividends be paid, the implementation of the new system was
accompanied by the transition period. Under this six-year period (from 1 January
2008 to 31 December 2013), companies having a s 108 balance as at 31 Deqarjﬂber
2007 could, under certain conditions stipulated in the transitional _provisions,
continue to pay dividends which would be treated as previously being liable to tax
and carrying a tax credit.

Malaysia Master Tax Guide 2018 ﬂ2‘510
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The key features of the transirional provisions are as follows:

pOSITION PRIOR TO YA 2008 UNDER THE IMPUTATION

® The s 108 balance on 31 December 2007 would be the amount from which

credits would be available in dividends paid in the transitional period. After
the cut-off date, this balance could never increase, even if additional taxes were
paid for YA 2007 or earlier years. It could, however, be reduced through

credits included in dividends paid or reductions in assessments for 2007 of
earlier.

SYSTEM

12-515 The imputation system

Prior t

o YA 2008, Malaysia adopted the imputation system where the whole or part

£ the taxes paid by a company would be available to the shareholders as a tax credit ‘im
0he dividends paid out. Thus, the total income tax paid by a company flowed to its
€

® Fora company to be entitled to include a tax credit in dividends it paid, it had, X : ; itable taxation on
apart from having a s 108 balance, to pay such dividends in cash and to shareholders. This system, among other things, removed the inequitable ta
ordinary shareholders. dividends.
® Where a company had no s 108 balance on 31 December 2007, it would The procedural steps were as follows:
automatically fall into the single-tier system from 1 January 2008. (1) The company would pay tax at 28% on its profits for YA 2006 (see §230). The
® Similarly, all companies incorporated on 1 January 2008 or later would be cax wouid be credited to a dividend franking credit (s 108) account.
S R IR (2) Whea the company declares a dividend, 28% tax would be deemed to have
® Should a company during the transitional period use up its s 108 balance by tesn deducted at source and this amount would be set off against the dividend
paying dividends, it would fall into the single-tier system. franking credit.
® A company could also make an irrevocable election to disregard or give up any F (3) The shareholder would receive his/her dividend and the dividend voucher
s 108 balance it had. Tt would become a single-tier company on the date . would state the company rax paid on that dividend.
following the date it made the election. \ )
(4) When preparing the tax return, the net dividend plus the company tax paid
® Any loss that a company may suffer in the basis year would have no bearidz cn would be entered as income. That is to say, the gross dividend would be
fmy dividend it rr{ay receive; the dividend would constitute the compan’s total B il a5 assessable iniEonE:
income or part of it.
i i 1 of dividend
. ; . dit equal to the company tax paid (28% of every RM
® 2014, all 1 hose wl sl 108 () A cre ? ,
dividends paid by a company would no longer carry any:tex' credit and would

not be liable to tax in the hands of the recipient.

Effectively, a company could in the transitional period pay the following dividends:

(6)

When the credit cannot be absorbed against the tax chargeable, the excess of

credit would be refunded.

B s

| Example 1
® Franked dividends, which would be liable to tax in the hands of the recipient
; . ; . . | YA 2006
but would come with a tax credit. For shares in a company not listed in Bursa B RM
Malaysia, the shareholder is required to own the shares for 90 days or more to | B (20,000)
; . | (a) Business (loss) :
be entitled to the tax credit. 80.000
; (b) Dividends ;
® Exempt dividends, where the dividends are paid from any exempt income Total income, including dividends (RM80,000) 60,000
account, such as pioneet or shipping income, that the company may have. Tax at 28% 16,800
Tax deducted at source from dividends (28% x RM80,000) (22,400)
® Single-tier dividends, which are dividends not paid in cash or paid to non- s 5,600
ordinary shareholders, or dividends paid after the s 108 has been used up or
disregarded.
Law: s 108 of the Inoome Tax Ao 1967; s 47, 48, 49, 50 of the Savings and Theoretically, the greatest benefit would be for shareholders who would have a tax
Transitional Provisions of Finance Act 2009, rate below the prevailing company tax rate.
92-510 © 2018 Commerce Clearing House (Malaysia) Sdn Bhd Malaysia Master Tax Guide 2018 2-515
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Example 2
The results of a company which commenced operations in 2004 and paid taxes accordingly
were:
- e Year ended G a ] |
31 December 31 December 2005 31 December 2006
2004
RM RM RM
Business profit 40,000 60,000 80,000
Interest 10,000 12,000 14,000
Chargeable income 50,000 72,000 94,000
Income tax thereon @
28%/0%/28% 14,000 20,160 26,320
Section 108 account
RM
Income tax payable for YA 2004 14,000
Add: Income tax payable for YA 2005 20,160
Section 108 balance as at 31 December 2005 34,160
Add: Income tax payable for YA 2006 26,320
Section 108 balance as at 31 December 2006 60,480
\
Example 3 :
Assuming that dividends were paid on 15 November 2007 as follows:
RM
Gross dividends declared 10,000
Less: 28% tax deemed to have been deducted at source 2,800
Net dividends payable 7,200
Section 108 account
RM ‘
Balance as at 31 December 2006 (as before) 60,480 ‘
Less: Tax deemed deducted from dividends paid on 15 November 2007 (2,800)
Balance 57,680
(The tax payable for YA 2007 should be added to the balance of RM57,680,
assuming that the company was not liable to tax for YA 2007) I
Section 108 balance as at 31 December 2007 57,680
Example 4
Assuming instead that dividends were paid on 15 November 2007 as follows:
RM
Gross dividends declared 240,000
Less: 28% tax deemed to have been deducted at source (67,200)
Net dividends payable 172,800
2-515 © 2018 Commerce Clearing House (Malaysia) Sdn Bhd

panies and Limited Liability Partnerships

Com

section 108 account 5

57,680
(67.200)
(9520)
aalance (ie shortfall)
he shorifall of RM9,520 would be a debt due from the company to the IRB (s 108(7)). The
The sho :

ld be
isiti 108(5) on Form S and the debt wou

d requisition the shortfall under s :
Revegreo:lzlrjmle s;Er\c.'lice of Form S. [Note that s 108(5) and 108(7) have been substituted by the
payable

Finance Act 2007']

ber 2007 (as before)
lance as at 31 Decem ‘
fa ! Tax deemed deducted from dividends paid on 15 November 2007
55

id a situation where a shortfall in the s 108 balance woul'd. arise, tl;f: C;Tfiﬁi
i re-cross the available balance using the tax rate pr.evalhng at the da p
:as‘dm d vfas paid. In the example above, the maximum dividend the company cou

fviden .

pay would be:

RM

57,680

Available 5708 balance: 800
Tax rav2for YA 2007 o

iuavimum dividend payable

B ing a dividend of RM206,000 and not RM240,000, the company would avoid
pay
t}fe need to sectle a shorefall of RM9,520.

Law: s 108.

92-520 Derivation of dividends paid
Dividends paid by a company that is not resident in Malaysia will be deemed to be
1

not derived from Malaysia.

Law: s 108.

€2-530 Rights of deduction of tax

A company resident in Malaysia on paying a dividend is required to deduct tax at the

company's prevailing tax rate.

1€re no aeauctio ax 1§ made ]le( V(IE d 1§ dee led (0] )eddlﬂc]e doiagIOSS
W i O i 1 3 1

101 { i W lll e l 5 € nt i)a d
amount w Cl ﬂfte] deLlC on o dax 0] (_!l b quﬁ 0 the net amoL

Law: s 108.

92-540 Accounting for tax deducted or deductible

At the end of each assessment year two totals are st.ruck for each res1}cjent co:nﬁanoyr.l
One total (compared aggregate) represents the tax paid or payable by td e coc;l;l}iacible
its income and the other (compared total) represents the tax deducted or (i el; e
from dividends paid to its shareholders. Where the comparednig.gregéate t:t;iwdends
the compared total, the difference is carried forward for franking Lllurmmeq ! debé
Where the compared total exceeds the compared aggregate, the excess be s

due to the DGIR.

2-540
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WHAT ARE BUSINESS DEDUCTIONS?

50 General

scheme of Pt T11 of the Income Tax Act 1967 (ITA) is that in ascertaining

\come, certain express deductions {s 33(1)] and certain express ot implied

rions of deductions {5 39(1)} must be taken into account. There are three main

governing the question of “expenses”, ie:

' Section 33: This relates to all soutces of income and is guided by
that allowable expenses need to be incurred in the production of income.

Section 34: This section is in respect of determining adjusted income from a

the principle

business.
| Section 39: This is che restrictive section that prohibits expenses, sometimes
even those allowed by s 33 and 34, unless they meet certain specific conditions.

§9-050 |
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Business

For non-business sources, the adjusted income would constitute Statug

from that source. Where it is a business source, capital allowances may be
arrive at statutory income.

Expenses that are deductible

The general deduction formula is provided in s 33(1) of the ITA:

<

; ding his qualifications to enable him to fly helicoPters wadsl
. wgas incurred by him to undertake a new business an
. it
; fnsi:mted capital expenditure (Case U14). | .
ion the expense must be incarred for the business whic
i ting year and the profits of which are under assessment.
in dé,pzmr to the commencement of business, or after the

for
on in the acc

; incurre "
: . ; ; . enditure 10¢ ; jon. Further, the
- . . the adjusted income of a person from a source for the basis perigd 5P of the business, would not meet this conditio )
g 3 o0
of assessment shall be an amount ascertained by deducting from

for the business carried on by the taxpayer, ie the taxpayer's
i i : must be for ‘ : : d by a subsidiary or for the
income of that person from that source for that period all our . For example, loss or expenditure incurred by A
expenses wholly and exclusively incurred during that period by thar ; £ the subsidiary will not notmally be allowed to che parent company.
the production of gross income from that source . . ” 7

Expenses that are not deductible

On the other hand, s 39(1) of the ITA is the negarive complement of s 33
ITA:

Wﬁ' ﬂdﬂ‘ﬂfﬁ WSt be i,"ﬁfﬂ?? ﬂ’d '[ﬂ lbe [ll.]'.‘ﬂ%ntiﬂg yéﬂ?.
| a n E)[IJ i i felevaﬂt
F ense (l.El.I] to ].lold Llp, it Should hﬂ.Ve bee[] incu ]Cd imn ] e
. .[] y i ed prio[ to commencement o
b i Expenses or 105585 incu
1 g ear. 3§81 f the

n h ountir]g YEaI‘ may not bf;' admitted (CIT v Cblfﬂﬂ:’ul- )-
) - I isi t}l'S -A-CE I'I] a i { t acc g
! 1 7 scertaint g 1] =

income of any person from any source . . . no deduction . . - shall be a]

res T f e ERTG! not deblt p un Of ¢ Yt:’ rin
pﬂC [0) does a LEgltJ.ma e expense 1 1& aACC( S a ar 1
S taxc y

F v
2 L l-S l‘ncuffﬂd I;}l.lt kee[)s 1t 111 a SUSPCHSB account, he/she C.aﬂ[l()l Clﬂl]]
urﬁ { = [J 3 y y to d blt T ea p O11
i a thfee ears, €
XPENSE lf hE‘:"SllE ChOOSCS aft615 S 3 1 I 1
~{ s‘ i bS uent the
hys ” e et ke e 1ncurre su q

. sam O n, al p

I s account. 1 expens ; 1 (l e € to 1
ant ﬂccounting ’ear W 111 not Iﬂnk f()]: deductloﬂ. The HUHSE Of LOIdS klaS
] . p i i i h h l 1§ made and no
th T 1 18 dEdUCtlbIe in th y ar 1n 1

at ex endlt\lre s ¢ ye 1 W : C . C C i j[

year in Whlch 1t beCOUIES necessﬂ;fy (Ndf)d:[ COHIE#’J/ CD Ltd v IR 607733.1 )-

,’. an ﬁn[icipatEd 1053 or EXPEHSE mn a ﬁlture yeﬂ.] or ﬁCLO\lntlng pello. ()dJ
v i y ONtre §, dO t )
i i : be g boﬂu es, 1085 on

Ver 1mne ltﬂ.b].e 1t ma 3 S ( TAac (i up h daept T

g-{)ﬂtl'ﬂgE[lt liabil-[ies, cannot be t eﬁted as a I.OSS ofr exPeIlSe 0 Elie current
: in Whi[h It has not Cr YSta].liSed.

These two sections provide, on the one hand, whar may be deductible an,
other hand, what may not be deductible. Between them, they are the

determining what kind of expenses will be admitced and what kind of ex
not be admitred.

@

O
O

particular item of expepa

19-060 Conditions of deductibility
The following conditions should concur in order that a
may qualify for deduction under s 33 and 39:

(1) A deduction should not be specifically probibited by any provisions in theN'TA.

Section 39 is the negative complement of s 33 and s
deductibility of certain types of expenditure.

che case of a contingent liability, this is not an expense ilr; rzs..pelct of zl?rllc?he;,
i iability is definite, to be discharged 1
duction can be claimed unless the liability is \ chary
u‘:“j: ilaeduction shall only be allowed in respect (.)f the liability tolgeaz
(i m benefits or deferred remuneration to employees in the futujre, p(;)w’2 !
'liagbility is accurately estimated, eg on an actuarial valuation (Owe
7 thern Railway of Peru Ltd).

pacifically ;

Case law

In JSMT Agency v Ketua Pengarah Hasil Dalam Negeri (1997) MZTC 2,867, payments
the taxpayer’s use of licences and permits granted to the statutory bodies by the Goy
to extract timber were deemed by the Special Commissioners as non-allowable o

under s 39(1)(g). The principle here is that while the payments for the use of the licen aw

passed the test set in s 33, of being incurred in the production of income, they were sp
barred by s 39,

of Appeal case of Exxon Chemical (Malaysia) Sdn Bhd v Ketus n:i?i:;iz tH:;:i

il had set up an unapproved r

i (2006) MSTC 4,204, the taxpayer ' o
i i i Id provide for a lump sum pay

_benefit plan for its employees which wou e

held by the Court of Appea
ho have served for at least 11 years. It was ‘

‘:.Yhe taxpayer was under an obligation to pay sho(uld be allowe;ﬂr folrn Iaa :siic\:/t;z:eaj
i i isi Commisioner for

in a Privy Council decision of a Hong Kong case :

m4a) 1 I\‘I(IyLR 986). Although this was contrary to the Revenue's afgur.'nent t!-nat ::2

the plan were never incurred and that they existed for mere contingencies,

that the words “expenses wholly and exclusively incurred” in s 33(1) of the ITA

There are also some other sections in the ITA which prohibit cerrain
expenditure or which prohibit expenditure in excess of laid down lim
which provide conditions to deductibility. Some of these are:

® 549(2) (conditions to pension and providenrt funds); and

® Sch 6 para 15 (compensation for loss of employment) (see T8-360).

; . bligation to pay. In this case, the
; ; : : ude a sum which the taxpayer would be under a'n ob ! ; ;
(2) The expendirure must be in respect of the business activities carvied on by the tax could not have lawfully resisted the employees’ claim fgr(:gzﬁegsfl]'fgggch; c'g
. e o . . . - - ; Ltd

The expenditure which gives rise to the income must be in respect ¢ with the case of Owen v Southern R(Zrlxag \:Jc{l LJ:’:tr:w adn

activities carried on by the taxpayer and the profits of which are to be com benefits of a statutory scheme as oppose

and assessed (CIT v Ashob Leylands Ltd). Thus, expenditure incurred

k. 99-060
99-060 @ysia Master Tax Guide 2018
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To summarise, an expenditure which is deductible for income tax purp
one which is towards a liability actually existing at that rime. The putting
of money which may become expenditure on the happening of an event
expenditure. There is a clear distinction in income tax law between
liabilicy #n praesenti and a liability de future, which for the time being i
contingent. The former ranks for deduction, the lacter does not.
The expenditure must be incurred wholly and exclusively in the production of income,
The requirement under s 33 is that the expenditure must be “wholl
exclusively” incurred but not that it should be “necessarily” incurred,
stretch the issue, an expenditure laid out wholly and exclusively fop |
business will qualify for deduction although it may be unnecessary. See f
19-070.

(5) It shoutd nor be in the nature of personal expenses of the taxpeayer.

i j he expenditure all have a bearing on

ces. The aim, object and purpose of the exp
i _stﬂ;l;e expenditure is capital or revenue (CIT v Ashok Leylands Lid). The
3 be a revenue payment from the point of view of the payer and a

av in fact ; : . |
. ot of view of the receiver and vice versa (Racecourse Betting

payment from the poi
; ]erd v Wild).

Kong, the Privy Council held that although the Imterest payments of a loan
i chase a tram depot would prima facie be deductible, nevertheless they were
kL Pltlirble as they fell within the specific prohibition of “expenditure ofa Cﬂplt.al
;'u:nder s 17(C) of the Inland Revenne Ordinance (Hong Kong) (Whar[ Properties

» Conmissioner of Iniand Revenue).

s GA, 33, 39, 44(6), 4649, Sch 6 para 15.

8.070 "Wholly and exclusively”

basic rule of d=ductibility under s 33 of the ITA is that only expendirure wh_ich is
| Yare and which is wholly and exclusively incurred in the production of

Section 39(1)(a) states quite explicitly that domestic or privace EXPENSEs are g
deductible in computing taxable income.
. fevenue pa
Personal expenses include expenses on the person of the taxpayer or expe e ranics For deduction.
satisfy his/her personal need such as clothes, food, children’s educ :
reciprocal entertainment, recreation, etc. In the negative form they repres Y
expenses not related to the business, profession or employment. ce tip ey lied
ieh the ITA does not strictly provide for the “deduction formula to be applie

tly to different sources of income, in practice, certain rigid rules and bases are

nily applied by the Inland Revenue Board (IRB). These are discussed throughout this

Medical expenses incurred by a taxpayer are not wholly and exclusively in
in connection with his/her professional work even though he/she become:
a resulc of working in unfavourable conditions and cannot earn an incox
he/she is ill (Norman v Golder). Similarly, expenses incurred by a taxpiye
raking courses to improve his/her sales skills were non-deducrible because
were private in nature and mainly geared to developing the personal abilitie
the taxpayer (Case V13).

. does "“wholly and exclusively” mean?

first adverb “wholly” in the above phrase refers to the . qua,r,ltum of the
aditure, ie the sum of money spent. The second adverb “excl.uswely .refer's o tl-;e
ve or object behind the expenditure. Thus, unl.ess such motive or object is solely
i the production of income, the expenditure will fail the deducribility test.

Further examples of personal expenses are those incurred, Ly the taxpa:
clubs and hotels, rent for residence, for holiday making;.in' respect of ing
taxes, for legal expenses, for medical and dental treszinerst, for cuition fe
pursuit of a hobby, in respect of church contributioi's, tc.

ever, this does not necessarily mean that, where the sole object is income
(6)  The expenditure should not be of @ capital nature.

uction, the expenditure will be disqualified because some other objective is also
As capital receipts are an inherent limitation on the income concept, d, being inherent in the business activity itself.
capital expenditure an inherent limitation on deductibility. One of the
vexed questions in the computation of business income is whether a par
expenditure is revenue or capital expendicure. If it is revenue it is deducti
capital it is not. The line of demarcation is not always easy ro derermini
very thin and each case has to be decided on its own facts and circumsi
(Heather v P-E Consulting Group).

rigidity of the words “wholly and exclusively” is often disturbing to taxpayers.

t is wholly and exclusively laid out to produce income is a question of fact, and

. circumstances of each taxpayer have to be considered on their own merits.

he words have been extensively considered by the judiciary, but deﬁr?ltwe prmgp_les
difficult to formulate. However, these factors go some way 1in deE?rg11n1r;g
er the amount expended was done so “wholly and exclusively” in the

There is in fact no rule of thumb for determining whether a particular expendi ; : .
tion of gross income:

capital or revenue. As a guideline, the word “capital” connotes permanenc
capital expenditure is, therefore, closely akin to the concept of securing someth
rangible or intangible, property, corporeal or incorporeal rights, which will b
lasting or enduring benefit to the enterprise in issue. Revenue expenditure,
other hand, is operational in perspective and solely intended for che furtherance
enterprise. This distinction, however, is susceptible to modification under ¢

The source of income.
® The character of the taxpayer.
'® The connection between the expenditure and the income.

® Whether the expenditure is remuneracive.

9-060 © 2018 Commerce Clearing House (Malaysia) Sdi ia Master Tax Guide 2018
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® The benefits that have arisen to the claimant.,
® Whether any part of the expenditure is inadmissible.
® The trearment of the expenditure in the accounts.
® The IRB’s standards of reasonableness.
Law: s 33(1).

79-072 What was the object of the expenditure?
Object vs effect of the expenditure

When ascertaining the character of an expenditure or loss, a distinction shoy]
drawn between the object and the effect of the outgoing. An outgoing made wig

object of producing gross income may be deductible, notwithstanding that {
non-income-producing effect.

The importance of the taxpayer’s intention

In applying the concept of “wholly and exclusively”, the motives of the taxpayer my

be addressed:
® Why did the taxpayer incur the expenditure?
Il ® What were his/her objectives in making the outlays?

® Must these objectives be limited to the particular conscious motive
I 3 .
| taxpayer’s mind?

I Case law

] This area of probing into the taxpayer's mind dominated the decision of the House a7 Ly
Mallalieu v Drummond (1983) BTC 380 where a barrister was not allowed a deduciio

| replacement, laundering and cleaning of the clothes she had to wear in cowrt veca
secondary, though unconscious, motive was the provision of clothing for\warinth and
that she needed as a human being,

As a result of the Mallalien decision, the following questions\efierged:

! ® What is the extent of probing one need do when considering why/reason the

taxpayer incurred the expenditure?

® Have the old and well-tested understanding of the law, that the subjecti

of the conscious purpose of the taxpayer is paramount, been extended

include the subconscious motive tese?

Should or can the courrs ignore an incidental benefit accruing fro
expenditure?

Generally, it is accepted that, where a taxpayer’s intention in incurring an expe
to procure a business benefit and a personal benefic incidentally arises, a dedu

still merited. However, where both the business benefit and the personal benefit

present in the taxpayer's mind when incurring the expense, the duality rule appli

The Mallalieu case, however, cuts across this accepted tax concept. The decision

suggests thac, if there is a conscious business motive X and a subconscious persa

mortive Y, the whole of the expenditure will not rank for deduction.

19-072
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"1‘ w
» rpose question was also considered in the case of.MacKinlay (Inspector of Taxes) 1;
ng McClelland Moores & Co (1986) STC 491. In thls. case, the removal expenses o
7weke.Paid by the firm and the Court had to determine wbet’her the expenses }Nerg
' aﬁ'd whether the private interests of the partner_s were incidental to the bucslmess
of the partnership. It was held that, if any expenditure incurred by a sole tralder 1:r
was treated as having a dual purpose, it follows that such expenditure wou ] ; bo
jal purpose if it was incurred by a partnership. Thle Court helfj that there shoy e
-y in the treatment of the profits of a partnership firm and those of a single business.

-74 Is the expense "incurred” during the basis period?

janing of the term “incurred” | |

- eral definition of the word “incur” is “to become, through one’s own action,
or subject to” (Oxford English Dictionary). - |

, word “incurred” does not only mean paid; an expencht}:re can be incurred
; hout rctuaily being disbursed. Thus, where a m.ld.er keeps his/her account;on an
i basis, he/she takes into account all the liabilities he/she has become subject to

. Lese are allowable as deductions, notwithstanding the fact chat the
E R % X
%msements have not actually been effected. For example, ac the end of an

ating year, a taxpayer may owe money for ser.vices rendered to himﬁler (Sulchfas
f emoluments and advertisement charges) during the year. The debts rank for
tion as the liability has been incurred. On the other han_d, where a provision is
for expenditure which will crystallise only in a period subseqq(?nt to _the
ting period under review, the expenditure does not rank for deduction against

the profits that are being assessed. Examples of this type of provision are leave pay and

ng benefits. Where, however, there is an absolute liability to pay at the end oﬁ
year in which the provision is made, the expenditure is deductible. Examples o
€ fypes of provision are directors’ fees, bonuses and commissions.

broad working rule, which emerges as a guide to thelcre'c'liting_ of d.ebi.tmg ;lnﬁ

computation of subsequently maruring credit.s or debits, is to enquire in w. 1«.;1

co nting period the right or liability was established a.nd to carry the item into the

count in chat year. In the case of credit items, and similarly in the case O_f expenses,

title to the sum arose in one accounting period, the fact that the precise amount

- redit is not fixed until later will not prevent the eventual receipt being
ited in the earlier year [Bernard v Gaban (1928) 13 TC 723].

se law

n Australian case, Alliance Holdings Ltd v FC of T 81 ATC 4637, in afelation to deductibility
ability, the taxpayer had borrowed money from the public secured by def.erred
benture stock on which no interest was payable to the debenture holders until the
date of the debenture.

t held that the contract that existed between the taxpayer and the stockholders
d an abligation on the part of the taxpayer to repay to the stockholders thg money
the interest thereon at the rate stated. The obligation was created at the time the
- was made. The debt, however, was not payable until some time in the future. In

lalaysia Master Tax Guide 2018

99-074

309

Chapter




311

Business Deg| et ness pDeductions

e law

nt to a statutory obligation to apply for strata titles, the taxpayer took steps to .apply for
tles for the town houses by approaching three licensed surveyors. Despite undelrtakmg
.I‘m apply for the titles, the taxpayer did not complete the application process as it faced
flow prablems. The taxpayer then treated the sum gf expected expenditure as II"ICL(;I’I’E
the purposes of applying for strata titles for the town houses a'nd deduc’Fed the sum under s
.'Qf the ITA, including professional fees and disbursements paid to the licensed surveyors.

respect of the deductions claimed by the taxpayer, there was in each relevant tax
present liability to pay the determined interest at a future date. In those circumstanca
claim of the taxpayer was allowed.

The decision appeared to suggest that the year of taxability of the interest in the hand 0
stockholders would coincide with the year in which the finance company “incurred’
expense, raising the question, “Would the interest be taxable when received on the m

?Jl
- ecial Commissioners held that the survey fees should be allowed'fc?r deduction unt!er s
-;;f the ITA as they were expenditure that was certain and definite, and dfatermlned
d -ng to the sales prescribed in the Licensed Land Su_rveyors (Amended). Re_gulatlons :2%‘(
en recognised by the accounting and legal principles that.such expenditure should be
ed against the corresponding income (and deducted), prgwded that the_appeltant was
legal obligation to incur the expenditure and the ?xpendlture was sufficiently accurate
olding Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri (2011) MSTC §10-013).

The word “incurred” in s 33(1) of the ITA covers all expenditure for which a lja
has been incurred during the basis year. Whether or not the liability has been a
discharged in that year is not relevanc.

1 “Incurred” really means money actually paid out or money for which a legal liah
to pay has arisen. A mere diminution in the value of an asser does not mean a *
has been “incurred”.

076.Cis the expense incurred in the production of income?

feductibility of expenditure is restricted \by the‘ use of the Wm.'ds “in the
educiion of gross income” in s 33 of the ITA. In addres@ng the meaning of these
%@s, it has been said that “the answer . . . is to be found in a recognition of the fact
ehat it is necessary, for income tax purposes, to look at a business as a whole set of
ions directed towards producing income”.

The expenditure must be incurred in the accounting year

For an expense claim to hold up, it should have been incurred in the releyg
accounting year. Expenses or losses incurred prior to commencement of the rel
accounting year may not be admitted [CIT v Chitnavis 6 ITC 45 3L

;
If a taxpayer does not debit a legitimate expense in the accounts of a year in whichj
is incurred but keeps it in a suspense account, the expense cannot be claimed ;8
example, the taxpayer chooses to debit it to the profic and loss account afre= d
years.

generally accepted that the words “in the production of incorr_le” do not mean
before any expenditure ranks for deduction it must be established that it has
ced income in the year in which it is incurred. It is sufficient for a taxpayer to
-&at the outlay was for the purpose of earning income, whether in the year upder
v or a future year. There must be a good connection berween the expenditure
and the earning of the income of the trade.

Furcher, an expense incurred subsequent to the relevant accounting.year will not ranl
it for deduction. Expenditure is deductible in the year in which it {s 'made and not in
\ year in which it becomes necessary {Naval Colliery Co Ltd v IR Commrs (1928) 12
1017} Thus, anticipated losses or expenses in a future,yeaiSor accounting p
however inevitable, eg bonuses, losses on contracts, douhtiul debts or any conti
i liabilities, cannot be treated as losses or expenses of the current year in which t
|' have not crystallised.

Urpose of expenditure

essary to evaluate the closeness or remoteness of an expendifcure to the ir.lcorn(?-
g operations and the purpose of the expenditure. Generally, if an F—:xpenduure is
losely related to che current income-earning operations of a taxpayer, it may be said
have been incurred in the production of income. The former Malaysian Board‘ Pf
ew held that the words “in the production of income™ are not the same as in
d to produce income”; hence, expenses incurred by a Supreme Court j_udge on his
robe acquired when he was appointed a judge were not deductible [Re AB
0) FB XXIITI}.

| In the case of a contingent liability, this is not an expense in respect of w.

deduction can be claimed, unless the liability is definite and to be discharged in
| future. A deduction shall only be allowed in respect of the liability to pay retit
| benefits or deferred remuneracion to employees in the future, provided chat
‘ liability is accurately estimated, for example, on an actuarial valuacion [0

i Southern Railway of Peru Ltd (1956) 36 TC 6021,

Chapter

ase law

nk between expenditure and the income produced was considered by the Singapore
L of Appeal in Andermatt Investments Pte Ltd v Comptroller of Income Tax (1995) 2 MSTC
. The Court held that interest incurred on an overdraft facility taken out by a taxpayer to
the shareholding of a company was not deductible as there was no c.iirect Fink between
y borrowed and the income produced. The income consisted of dividend income from

An expenditure which is deductible for income tax purposes is one which is to

liability actually existing at the time. The putting aside of money which may be

'||| expenditure on the happening of an event is not expenditure. There is a

I distinction in income tax law berween actual liability in praesenti and a liab

| futura, which for the time being is only contingent. The former ranks for deduc
the latter does not.

o - 9-076
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the shares, which ceased to exist followin
property owned by the company. The purc
owned by the company or the rental inc
brought about by an act of the shareholde

g the liquidation of the company, and r
hase of the shares did not in itself vest the
ome from that property to the taxpayer
rs in voluntarily winding up that company.

Effect of expenditure

axpayer, but may be closely connected with |
income-earning operations, which are not dissimilar to the current income o
the expenditure may rank for deduction. The phrase
the income” does nor necessarily mean that before
deducted it must be shown that it produced any part of
year [Sub-Nigel Lrd v CIR (1948) 15 SATC 3811.

pera
“incurred in the product
a particular expense an
the income for any par

2. In NBT Bhd v Ketua Penga

rah Hasil Dalam Negeri (1957)
involved in logging,

MSTC 2,825, the taxpayer wg
the export of logs, manufacturing and pl

antation activities. The

that the amount written off for the unused parts were not
for the repair of the machine

33(1) of the ITA. Instead, the

deductible as it was nc* &
Ty or equipment for the production of income as reguired
Spare parts were kept in stock as reserves.

All expenses attached to the performance of a business operaiion performed bomg
for the purpose of earning income are deductible, whether SLcli expenses are ne
for its performance or atrached to it by chance or are inclered bong fide for the

efficient performance of such operation, provided that they are so closely conne
with it that they may be regarded as part of the cost of petforming it.

Case law

This principle was applied in Port Flizabeth
13. The taxpayer was a transport company.
and the taxpayer was obliged to pay comp
claim of the deceased’s representatives.

Electric Tramway Company Ltd v CIR (1935) 8
One of the taxpayer's drivers died after an ac _
ensation and legal costs incurred in contesting

As the employment of drivers were necessa

ry for carrying on the business of the compan:
as this employment carried with it as a

necessary consequence a potential liability to
compensation if such drivers were injured in the course of thair employment, the

considered that the compensation paid by the company was to be regarded as being so
connected with the income-earning act from which the expenditure arose as to form pa
the cost of performing it. The compensation was therefore allowed as a deduction. Rega

19-076
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i ted
d if they were so closely connec
that these could only be deducte clos . ‘
‘ m‘e Cmf“:cthzeifcome as to be regarded as part of the cost of_ earning it. In thtsr::if;
n!ng; d in resisting a demand for compensation and, as this was not an ;]:euenﬂy
f ? tﬁe purpose of earning income, the company's legal costs were conseq
}f}tﬂ el :

. k.ot ied on by
i the business activities carrie

' iture must be in respect of

g expenditur

g taxpayer

i i i ¢ be in respect of the activities
i hich gives rise to the income ot :
gpeﬂdltufev:a;payfr and the profits of which are to be corpputec.i a_nd a;sessea
?Ey‘ét‘r‘gylﬂﬂdj Lid (1969) 72 TTR 137]. Thus, expencfllltuie l]-m;i:i.s W}ére
. i i i iable him to fly helico
i ing his qualifications to ena )
. c{n e}'ciezrilsngincurre?i by him to undertake a new business and therefore
wed a5 1 :
i e U14). .
iral expendicure (Case . o ;
- (:il tion, the expense must be incurred for the business which is cz;krlijs
rank nction, : | |
- e- <ing year and the profits of which are to be under assessment. s
B acc'n\m;rei prior to the commencement of business, or after the tml:m;a e
itusc L0l o
'1“1: :s would not meet this condition, Further, the EX]J;HSQ must le IZZS ,
o ie the taxpayer’s business. For example,
X ied on by the taxpayer, ie the taxpay Kar o o
: ﬁz: Ca;r;encurredyby a subsidiary or for the purpose of the subsidiary wi
eaeiditur
semally be allowed to the parent company. .
- ing business, items of expenditure are Commonly-ti‘eated as b)e.l)ozzg;;gpc
mmlrrlltlilngjgperiod in which they are met [Amalgamated Zinc (de Bavey's
accow )
" (1935) 54 CLR 2951
i i ibility -
erations for deductibi . N
d' f expenses may, subject to meeting the other criteria for deductibility, be
€ types o 1 : ! .
dzfd to be incurted in the production of income: . o
® Expenditure thar is closely connected to the income-producing ope .

i i i iclay is made
" ® EBxpenditure that is incurred with the intention, at the time the outlay ,

income is in fact
" of producing income. It is not relevant whether or not any in
tl roduced. o .
o gx endicure which is paid out in a year but which does not p ¥
b i e that year
| iy - i i to preserve
® Expenditure which is incurred not to produce income but incurred to p

| he source of income. . . o

ki ich i the particular trading unit and which is
" ® Expenditure which is relevant to parti tlor 1

permitted on ordinary principles of commercial trading.

o sion of
19-078 Is the expense prohibited by any other provision o
| the law?

Section 39 is the negative complement of s 33 and specifically prohibits deductibility

F in the Act which
of certain types of expenditure. There are also some other sections in

ibits expenditure i f laid-
prohibit cerrain types of expenditure or which prohibits expenditure in excess of la
down limits or which provide conditions to deductibility.

q9-078
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Case law

In JSMT Agency v Ketua Pengarah Hasil Dalam Negeri (1997) MSTC 2,867, payments ma
the taxpayer's use of licences and permits granted to the statutory bodies by the Govern
to extract timber were deemed by the Special Commissioners as non-allowable dedijctj;
under s 39(1)(g) of the ITA, although these amounts would have qualified for deduction ;
the general rules of deductibility of s 33(1) of the ITA.

1

The sum must not be in the nature of personal expenses of the taxpayer

Section 39(1)a) of the ITA provides that domestic or

- 3 : private expenses are
deductible in computing taxable income. E

Pfrrsonal expenses include expenses on the person of the [aXpayer or eXpenses to sag
his/her personal needs, such as clothing, food, children’s education reciprog
) R ’ 2 Qcal
entertainment and recreation. In the negative form, they represent all expenses
related to the business, profession or employment. 1

Medical_ expenses incurred by a taxpayer are not wholly and exclusively incurred s
connection with his/her professional work even though he/she becomes ill as a resyle

of working in unfavourable conditions and cannot earn an income if he/she s jj|
[Novman v Golder (1945) 26 TC 2931,

Further examples of personal expenses are those incurred by the taxpayer for vacat

?ayment of income rtaxes, legal expenses, medical and dental treatment and tuj
ees.

9-080 Apportionment of expenditure

An item of expenditure may be incurred and, if a taxpayer can establish tha; a portic
gf it is allowable under s 33 of the ITA, that person would be entitled £5-& deduct
in respect of that portion {Bean (Inspector of Taxes) v Doncaster Al vwated Coll,
Ltd (1944) 27 TC 296; Darngavil Coal Co Lid v Francs (1913) 7 1%C 13.

The problem of apportionment is somewhat tied up with“che" words “wholly or
exclusively”. This is particularly so where expenditure has 4 ‘dual aspect or J
motive. Where a taxpayer incurs an expense on an item which is for an allow
purpose under s 33 and for a non-allowable purpose under s 39, in practice, the rul
proration is applied. This is notwithstanding the face that the words

.y : “wholly aad
exclusively” reject expenditure which has a dual motive.

The reljcvant expenditure is dissected and apportioned on a reasonable basis, with one
part being allowed and the other part disallowed. Bxamples of such apportionm

made by the DGIR are usually in the field of expenses relating to cravelli
accommodation, interest, etc. .

In practice, apportionment is also made in two other situations: 1

® Where the taxpayer has income under different heads of s 4. Expenses that are

commonly incurred for earning all the income are apportioned among |
relevant heads of income. !

® Where the taxpayer derives income from a taxable source and a non-taxa
source; for example, proneer exempt income, where an apportionment 0f
common expenses is made on a fair and agreed basis. '

99-080 © 2018 Commerce Clearing House (Malaysia) Sdn Bht

_iness Deductions

\rhus, where an expense is attributable to more than one object, it should be
4 1

~_rtioned in accordance wich all the facts which give rise to it, and to the extent

¢ one of the purposes of the expense is truly for the production of income, it should
1 admitﬂ’-d- In practice, the DGIR does accept this position, and apportionment is
@{I&ﬂ ag[ee

IMalaysian c2s¢, ©
. allowed 25% of his air fares as a business deduction under s 14(1), predecessor to

the cufrre

d upon with the taxpayer on a fair basis. Thus, in Re B (1951) FB IV, a
he taxpayer who travelled extensively in connection with his business

nt s 33(1) of the ITA. The Comptroller rook the view that the balance fell
Clearly within the prohibiting section [s 15, now s 39 of the ITA] as a private

Wnditure.

The DGIR, in apportioning expenditure which is attributable to more than one
-‘@bi-fﬁa adopts in practice a “fair and just” basis. The actual apportionment is, of
coutse, a matter of negotiation and agreement between the taxpayer and the DGIR.

i

Case oW/

'4-. | 5dn Bhd v Ketua Pengarah Hasil Dalam Negeri (1997) MSTC 2,840, the taxpayer was
\olved in leasing and non-leasing businesses. In raising an assessment on the taxpayer's gross
&mgome, the IRB referred to its common expenses and the capital allowances of both
f sinesses. Since the exact amount of the expenses and allowances could not be attributed to
either business, the Revenue apportioned them by using a method based on a turnover where
'ghg._gross income of the leasing was recognised. The Special Commissioners were of the view
that s 33(1) of the Act provided that it was necessary to include the gross income when
ascertaining adjusted income. Therefore, the Revenue's method had a legal basis as it had used
the taxpayer’s gross income in apportioning its common expenses and capital allowances.

99-082 Expenditure need not be profitably laid out

It is a fallacy to suppose that a deductible expenditure must not only be incurred in
the production of income but must also be profitably laid ouc. It is not a requirement
that chere must be the presence of income or a receipt on the credit side to justify a
claim for expenses. Thus, should a trader lease premises for business purposes for a
term of years, and it turns out during the term that he has no use for the premises or a
part thereof, he must nevertheless fulfil the contract he entered into and pay the rents
[IRC v Falkirk Iron Co Lid (1933) 17 TC 625]. Another example is where a long-term
contract has been entered into for the employment of a person at an agreed salary but
his/her services have become redundant due to recession. The deductibility of che
salary will not be prejudiced if he/she continues to be paid in accordance with the
contract. The fulfilment of contracts are one of the purposes of any business.

There are also expenses incurred for business where the returns do not crystallise in
the year of the expenditure; for example, rubber and oil palm plantations which take
Six years to mature. The expenses for maintaining such businesses justify 2 deduction.
Other examples are where a business expansion takes place in the initial years
producing negative income, advertising expenses, repairs, etc.

Malaysia Master Tax Guide 2018 f9-082
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ﬂ9-084 Reasonableness or magnitude of EXPEr\ditu 3 » entries. The manner in which accounts are maintained or the method

cancy that is adopted by a business cannot override the substantial

There are isi i : ame gi ion i
no provisions in the ITA which cater for non-capital of a transaction. In other words, the name given to a transaction is

expenditure to the extent that it is unreasonable in the circumstances

thefelfore be admitted. The jurisdiction of the DGIR is therefsn 3
decxdu:.tg tl_fle reality of the expenditure, namely whether tl;e amosze, |
deduction is factually incurred and whecher it is wholly and exclusivei
the purpose of producing income [Ronpibon Tin NL v FC of T (1949) ?3
Co Lid v Dijrector General of Inland Revenne (1990) 1 MSTC 409 -
reasonableness of an expense must be judged having regard to the b'
the taxpayer and the benefit derived by him/her. Although the magi
€xpense is an important consideration, it is not conclusive where its a
FOQCEIQEd- Magnitude is a relative term: whart is large for one tax .
insignificant for anocher. T

usive as o its true character.
expediency. An expense incurred, not out of necessity nor with the
an immediate or direct benefit, but voluntarily, on the grounds of
ial expediency and in order to facilitate the carrying on of trading
will qualify for deduction.
benefits. Where an expenditure is incurred in the production of
: r for the purpose of carrying on a business it does not martter whether
ot it endures incidentally for the benefit of a third party.
J . B

< to relate to the year of expenditure. Normally, all expenses relating to
+ in which they are incurred are deductible in respect of that year only.
expenditure such as provisions or reserves o meet contingent
s will not rank for deduction.
benefits. Where an expense is incurred it is not necessary that che
arising from it must be immediate. The benefit may extend into future
n other words, when arriving at the adjusted gross profits of a business
"has to take the profits and the expenses as a whole, for the year under
ew, Expenditure must not be split up and allocated over the period of years
thich the benefit is to continue.
losses. A clear distinction must be made between an actual liability
present and a liability in the furure. The former, if representing an
is deductible; the lacter not deductible.

i

The reasonableness or magnitude of an expenditure can be probed intg
pupose of determining whether, in fact, the amount is spent. Thus, the

substitute his views as regards reasonableness of the amount ’clai' B
however, disallow expenditure which he thinks is not real or is nnr.i
course of business. A taxpayer is entitled to conduct his/her business as b
fit. It is not for the DGIR to say that a taxpayer ought to have spenf Tess .'-
product at & lesser price, and on that basis disallow part of the expé-:

Hozel (P) Lted _ ;
60121, v CIT (1974) 94 TR 311; CIR (NZ) v Europa Oil (1

Accordingly . there can be no income tax principle that prohibits prope:

expenditure  under s 33, under wharever category, on the groun

unreasonable or excessive. . No deducrions are available to taxpayers in respect of depreciation

nvestment. This is a capital loss.

g{ the law. The commicting of an offence is not regarded as incidental to
rrying on of a business. Accordingly, fines and penalcies incurred for
g the law will not qualify for deduction.

‘Prohibited deductions (s 39(1))
K1) in relation to s 33(1) is the negative section in that it sets out all
losses which do not rank for deduction from assessable income. This
to situations where even expenses which meet the requirements set in s
, pursuant to s 39, be allowable. In such cases, s 39 will prevail.
it is important to read and construe the two sections together when

19-150  Principles governing deductions

The following are some broadly accepted principles giverning deductic
by revenue departments:

® Cﬂmﬂflememmr and cessation of business. A taxpayer incurring ex
startifug a new business or after terminating his/her business cann
expenses. These expenses fall outside the scope of the deductiﬁfl.
commencement or cessation date of a business is determined by\ cl
the buasiness and the surrounding facts (see 99-755).

® [Fxisti ; ; :
Eﬁ;ﬁ’ﬁnhgi émmliﬁ. Any loss or expenditure or allowance in respect 0 is and what is not a deductible expense.
will oy T ; ; ; ; -
y rank for deduction if the business existed during the acc are allowable in respect of the following:
m ) ; ;
Langeecage of the Act. The Court is not concerned with deductions: ¢ or private expenses (s 39(1)(a)). These would include expenses for the

family, food, clothing, costs of engaging domestics and generally all
which are of a private or personal character and which relate to the
ning of the taxpayer and his/her family. Travelling expenses incurred
A individual to and from his/her place of employment are also deemed

considered proper from an accountant’s point of view or from the
of a prudent trader, but merely with the deductions which are
accordling to the language of the Act. Regard, therefore, must
Act a-‘lone in order to ascertain whether the deductions sought to
permisssible (Swb-Nigel Ltd v CIR).

‘ Tax Guide 2018 99-160

L

99-084 © 2018 Commerce Clearing House (Malz




319

Business pa, eductions

: i 00 or
. rental for a motor vehicle in CXCt-ESS of ]E{I\/i();oply "
s aldggil)(k)}. The restriction against dedgcuon doe; n rij) e
100,000 v o a motor vehicle licensed or permitted, by the ;PEE 2 lorry
e © rcial transportation of goods or passengers, SUC_ o wﬂi
ority, for cc)"_‘rlljme van, station wagon or taxicab. These test;c(t)lgoo .
{ M S’ 3 ) : i ) 0 ,
e hu cice of the motar vehicle, ie if more than RM o
i ['helii\/sﬁg 000: if not more than RM150,000, the restric
tion 18 e
i ; limited
g ion or any similar payment paid to a partner of at 1iS e
emuner’dthhi (LLP) where such remuneration of payr.n;n S o
i Parm?:jsdeg in the LLP agreement made in accordance with s
ecified or pro :
ecf;LiabEiry Partnerships Act 2012 (s 39(1)(n)). - N
* id or to be paid in respect of goods and services tax as 10p
pal [0}

® Expenses not incurred wholly and exclusively for the purpose of acqy

income (s 39(1)(b)). This appears as a racher superfluous inclusjon

juxtaposed wich the wording in s 33(1). 1

Any capital withdrawn or any sum employed as capital (s 39(1)(e)).

| withdrawn” would mean capital wichdrawn from a business. The d
normally be to the individual’s personal account rather thag a8

concerned one has to distinguish “improvement” from “tepair”, |
unusual for a business to charge its revenue account with 1tems
considers repairs but in scrict terms are in the narure of improveme
lies an area of constant discourse with the Director General.

® Payments to any pension, provident, savings, widows, widowers and orphgp

2

Any i ' ds and Services Tax
. . is li be registered under the Goo . :
other similar fund or society which is not an approved scheme (s 39(1)(d)). by the person if he/s};) 1541)111;\};13 EZS faﬂe%i a3 oy il
® Any expenses in fespect of qualifying mininoe ex enditure, g Act 2014 XGST Act e e e 1 el
y exp q g g exp - xies

expenditure on plant and machinery, industrial buildings, agriculture,
and abortive expenditure on prospecting operations for which allow
given under Sch 2, 3 and 4 of the TTA (s 39(1)(e)).
® Interest on any indebtedness of any kind (debenture, mortgage, royaltj
having a Malaysian source, paid to a non-resident person or any persan

it that amount as s
chat Acy t0 credit tha ¢ tax paid or o be paid uader the GST Act 2014 which is

e E Outpuf he/she is registered or liable to be registered under that

burne by the person i

Note 1 below. .
3 . 3?;1)([){)3(-):21681 January 2016, any remuneration ot other payment in
With etrect

i i blic entertainer
1 i rendered in Malaysia by a pu
case of interest withour deduction of withholding tax, except where (from % respect of services p(:irfotme;lo;;1 e e et Where. e
1997) the withholding tax and a 10% penalty on the gross amount has e, " from which tax under lsoq e o e s e i it b
paid (s 39(1)f). Effective from 1 January 2012, the deduction of _— B o o 10%

will not be disallowed where the income of the person is exempted o
Promotion of Investments Act 1986 (PIA 1986), or s 127(3)b) or s 127634)
ITA (s 39(3)). ,
In respect of the above, the definition of “person” in & 09C previ
included a finance company under the Banking and Fihahcial Insciturion 4
or Islamic Banking Act. This has been amended threngh Finance Act
with effect from 30 June 2013 rto refer to the Financial Services Act and |
Islamic Financial Services Act which replaced theleasTier two Acts respecti  incom
® Any sums paid or payable, otherwise than to a State Government or g of goods and services; _ for GST-registered and non-registered
statutory body or fund approved by the Minister, for the use of 2 licen (©) GST credits and income tax treatment fo
permit to extract timber from a forest in Malaysia (s 39(1Xg)). This i

b ; jut -C Uk l-ﬂg 0 11’201 on
l z Ihe I[]_I.aﬂd ]{eve ue I 51 AL l has 551 ]ed the P b]] B b 7

- Iﬂx I]eat nent Uf al Vi Iﬂ_X Iﬂtt I, on 8 une 2()1ﬂ In
i

1 GOOdS ﬂd SE Ces .
on to a generﬂl Outhi’le Of the GST Eeglme, PubllC Rullﬂ.g N() 1/201; pl(WldeS

ncome t pIUVISi elated € (; I DL a eau tlb ty flﬂ[)ut or Output
ax ons 1 d (9] S (S h S d 152 1_].1 O

V e tax treatment o the expe dl ure { Gf;[ in thled on the vaLUSIEIOD
) ) n 1 or C

petsons; and

¢ . y nts. Chapter
sums paid to licensees for the informal assignation of their licence to e (d) other issues such as bad debt relief and documentation requireme
timber (BW Sdn Bhd v DGIR (1989) 1 MSTC 365). A M + 533(1), 39(1), 39(3).
® Any contract payments from which tax under s 107A has nor been deduct e il :
except where (from YA 1997) the withholding tax and a 109 penalty on t 19-170 Specific deductions o
gross amount has been paid (s 39(1Xi)). Effective from 1 Januvary 2012 The ITA provides for the following specific deductlon's. e 99305,
deduction will not be disallowed wher. i i R ITAD - : iring the income (s 33(1)(@). (See
¢ the income of the PEESOD 15 X " ® Interest paid on capital used in acquiring
under the PIA 1986, or s 127(3)(b) or s 127(3A) of the ITA. it 99-350, 19-510.)
® Any payments in respect of special classes of income from which rax under:

_ ® Renc payable in respect of any land or building occupied (s 33(1)(b)).
109B or any income from which tax under s 109F has not been dedu i

i duction of
i i i or fixtures used in the pro
except where (from YA 1997) the withholding tax and a 10% penaley on (] Bepan's tc»3 g)(rf)rzlcl)s}es(,s é)ela%gt;tj;ln(ic%l;groy&)
gross amount has been paid (s 39(1)j)). Effective from 1 January 2012, the B et xe _)) P
deduction will not be disallowed where s 39(3) is applicable. (See 79-550.) ® Bad debts (s 34(2)@)).

R 19-170

" ' E ; 18
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® Employers’ contributions to approved funds or schemes, subject to g
19% of employees’ remuneration (s 34(4)). (See 910-700.)

® Mining allowances (Sch 2; s 34(6)). (See fni-110.)

® Employers’ expenditure on equipment to assist disabled employees (g 3,

(See §9-702.) \
® Deductions for expenditure incurred on translating or publishing
Bahasa Malaysia (s 34(6)(f)). (See 79-708.)
® Contriburions to libraries (s 34(6)(g)). (See 99-710.)

Expenditure on providing services, public amenities and contrib
charity or community projects (s 34(G)(h)). (See 99-712.)

Employers’ expenditure on the provision and maintenance of childcare g
for the benefic of the employees (s 34(6)(1)). (See 9-715.)

® Contributions to establishing and managing a musical or culrural

34(6)(j)). (See 79-718.)

Contributions to sponsoring any approved arts or cultural activity (s 3
(See 99-720.)

Scholarships (s 34(6)(1)). (See 19-722.)

Certification and accreditation expenses) (s 34(6Xm)). (See 99-725.)
Practical training in Malaysia to an individual (s 34(6Xn)). (See 99-728.)
Scientific research expenses (s 34(7), 34A, 34B). (See 19-770.)

Discount or premium incurred on the subscription or issuance of a .

34C). (See 19-769.)

Pre-operational expenses incurred by companies underraking approved
invescments (Sch 4B). (See §13-700.)

In addition to the above, and in the case of small businesses incotpotated in Ma
with authorised capital not exceeding RM250,000 (incorporated oh or afeer 1 Ja
1973 but prior to 13 September 2003) or RM2.5 million (incorporated on or
September 2003), cerrain deductions which would oriierwise not fall wit
province of s 33 are given. (See 99-758.)

Law: s 33(1), 34(2)(a), (4), (6), (7); 34A, 34B, 34C, Sch 4B.
EMPLOYEE'S DEDUCTIONS

99-200 General

Deductions under s 33(1) are not confined to any particular class of taxpayer or to 4

LI

particular source of income. As long as the “deduction formula’” and the “criteria” @

conformed to, a loss or expense may be considered as one qualifying for deduction.

However, individuals who are employees ate entitled to very limited deductions:
compared to persons carrying on a trade or profession. The general view the Direct
General takes is that the employer meets all the necessary expenses that are to |
incurred by his/her employee in the course of discharging the duties of his/her office
Tt follows that if a claim is made by an employee for a deduction, the onus is o8
him/her to prove to the satisfaction of the Director General that the relevant expenst

are incurred in the pecformance of his/her duties.

19-200

© 2018 Commerce Clearing House (Malaysia) Sdn Bl
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tible?

are expenses deduc _

are Pule - be that all expenses veasonably incurred for the
. o
?f'farm:mm of the duties of the office of employment would qualify for

ie

ofore, the Director General will require answers to the following three
thfl;efore, considering the deductibility of expenditure incurred by an

che claimant obliged to incur the expenditure?

1 was it incurred wholly and exclusively for the purpose of the em ployrment?
W’as it incurred in the course of the performance of the duties of the
e ent?
18?22?9-050 makes it clear that the deducribility or otherwise of an expense
.rmine whether or not a payment ‘made to, or on behalf of, an employeef
tgs an emolument of that employee. There are really several methods o
oo an expense of the employee: -

.The senployer may pay the employee a salary and leave him/her to bear the
erpense himself/herself;

v 'the employer may pay the expense directly; . -

! The employer may pay the employee an allowance out of which the latter is to
i e expense; Of

} i?et?mplfyer may reimburse the employee after the employee first incurs the

CXPEYISE.
of these methods can have different tax connotations.

or General's approach to claims N
recommended that when claims are made, employees sh(.)uld present a reahs.nc
sion and refrain from including non-qualifying deductions. ihe first r(.facnf)ln
e tax department is to whittle down the claim as much as possible by arblltcran y
g only 1/3 or /2 of the claim. It is advisable therefqre for taxpayers to keep a
hook and male the necessary entries, from time to t1_me, and, .1f neg:ssary, to
pmdm:e these notes as evidence of the claim. Wild inflacion of cl.mm figures and
Ms{ic estimates are not recommended as these mer‘ely prov1de grounds fO}I;
"":z-'bility and impatience for the Director General. Despite the arbitrary approac|
of the Director General in restricting claims by a holder of an office or employment,blt
is often possible to obtain marginal tax savings and this can only be done by
reviewing and recording all qualifying expenditure. |
An employee who is guaranteed a minimum earning, including th(? cost of passage
and renc of house which would otherwise be borne by the employer, is not entitled to
a deduction for the passages ot rent (CIT (Malaya) v OM_(1-950~1985) MSTC 32?;
Cordy v Gordon). Accordingly, employees who are negotiating contracts of ser\ijce
which include travel, accommodation and other facilities ought not to contract an all
inclusive” remuneracion. Their salaries or wage figures should be exclusive of thef.e
costs as chis will reduce their tax bills considerably. Instead, such costs should be paid
direccly by their employers.

Law: s 33(1).

—
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discharge the onus of proof that part or whole of che allowance is
e oses. It is not unusual for the Director General to Fall for a
swlzlur:f th(.f expenses claimed, indicating p.ersons entertained, the
the results, the locacion of the entercainment, etc.

19-210 Travelling expenses
Where an employee travels in the course of his/her duties, the cost of traye
deductible. Such expenses are normally deducred from the fixed allowance

from the employer. However, reimbursement for actual expenses is not degd
nor is it taxable on the employee.

r busines
breakdo
/ ining,
R i iewi inment expense
. i i eneral in reviewing entertainm
lied by the Director Genera
seral rules app

loyees are: . .
4 eml; expense must be encirely and directly connected with specific
thﬂt the

employment business;
; ' that only existing clients are entertained; and

Travelling expenses incutred to and from one’s home and the place whe
employment is exercised, ie an office, site, esrate, etc, are not considered g
incurred in the performance of one’s duties — they are incurred before the dy
the office begin. Consequently an employee who maintains a car to take hj 4 _ o lndies whensenserining,
and from his/her office is not entitled to a deduction in respect of expenses ingy E ¢hat the circumstances make it necessary to talk busines

petrol, a driver, or the maintenance of his/her car. In England, a doctor who he ¢

I as not ent]tlﬁ'd to (]ed . Iilade a.[ld tlle 111 1. a SO 1 i Whefe
l i S are enter [ﬂlI}lﬂg s Of S Clal or reCIPIOCal nacure or
! i 1 al1m
uct f om h[s C

i i ent is onl
ining is of a very general character, 1e where the business eiebm o y
F i i i cted.
tx; ¢ when the entertainment is of prospective clients, they may be reje
tal, O

™ ic Ruling No 4/2015.
Sleeman). 19-39) znd Public Ruling

It is the practice in Malaysia for employers to grant a travelling allowance 5 25A.
allowance to certain classes of employees. Where the allowance is used fol
purposes, the Director General accepts an apportionment and that element of
expenditure which relates to travel on business is accepted as a deduer
Notwithstanding the above, pursuant to Income Tax (Exemption) Order s B s of th lovment involve the direct
travelling allowance, petrol card, petrol allowance or any of its combinati-on-s, ral needs to be satisfied that the duties of the elm_P Yt nd there s o close
travelling to and from home to the place of work is tax exempt up to RM2 400 op cation of the professional knowled_ge of the ¢ a1m;n APt
annum for YA 2008 to YA 2010. Besides, tax exemption up to RM6,000 pe; a nship between the subscriptions claimed and che productio

is given for travelling in the petformance of employment at a place other tian
office with effect from YA 2008.

It must be remembered however, that such exemption is not automatic. The Dj
General may require the employee concerned to justify the claiimiot exemption
furnish details of the expenses incurred and how they were relatea to his duties, |
applies to both travelling and entertainment allowances. For) example, if an of
manager wese to receive “travelling allowance” of RM4,800"and it was revealed |
he had no official need to travel anywhere “on duty”, obwiously the entire RM:
would be liable to tax. As in the case of allowances exceeding RM6,000), it is al
advisable to maintain records and details of the travelling or entertainment carried
on behalf of the employer’s business.

¥a0 Professional subscriptions — books, journals, etc

& ded on n ub iption (o] (0) iona odies
s can clain eductions i respect Of subscriptions to pr fessi lb 3
mployee:

U_f[lﬂls a[ld the COSts O ICPI i D.fectof
i ﬂal jo - f acement Of teCllﬂlCﬂ.l bOOkS- The 1
10!

. cept 1 j h as it is for
accep ed in principle that it is necessary for an employee, ]Elst .as ml.LIC " it
n‘ .w i i i i ssional qual ificatior

i rofession, to retain his/her profe.
ho 1s carrying on a p . e

8 scribing to his/her professiona] b()dy. Thus, a doctor needs t.O keep his/her Jlallrle

7 W i a. -epted that
Ihf Medical Register hether Of not hf:/ShE 18 an ernployee. It is also acc p o
: iati ieci ] rposes oL maintainin

ipti 0c1eries ;ournals, etc, for pu f A
criptions to associations, S % i ; ' g

ional standards of conduct and for keepmg abreast with de_veiopments n the

ession, are necessary liabilities in the exercise of the p].‘OfCSSlOn whether as an
' 3

loyee or as an independent person.

e law .
ver, in the case of Ketua Pengarah Hasil Dalam Negeri v Dr Arunjit Dutt (13951) _iubfnS;SC
4, where a doctor claimed as a deduction the costs of s:.ubs;nphons, me: ;ce; é 2 tha{
oz es and the like, the High Court followed the principle in Srmpson v Ta;e s,
| costs were not expenses wholly, exclusively and necessarily incurred in the pe

le taxpayer's duties. The doctor’s claims were disallowed.

99-220 Entertainment allowances

Entertainment allowances paid to an employee must be included in the employ
assessable income. The employee may, however, claim a deduction in resp
entertainment expenses incurred by him. With effect from YA 1989, the claim
deduction cannot exceed the amount of the entercainment allowance. Wher
employee is teimbursed by his/her employer for actual expenses incurred
employee cannot make a claim for deduction, nor will the reimbursement be
on the employee.

99-235 Fee paid to an agency to obtain employment
‘Expenditure to secure employment is not deductible under s 33. There are hardla;;daxz
cases in Malaysia on the subject. However, s 33 does not c_ontemplate sumz npd o
employment agencies to secure employment as constituting reveéu}e Exfefore sz.l
Such expendicure secures an asset, ie the source of employrn'ent, and is L_l Z o o
capital nature. Tt would be interesting to sec what IRB's stand wo

19-235

Only so much of the allowance which relates strictly to the employment is deductib
The Director General is particularly concerned with such allowances as the gran
of these is often used by employers to provide additional benefits to their emplo

9-210 © 2018 Commerce Clearing House (Mala sia) Sdn Malaysia Master Tax Guide 2018
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individual, having established an employment source of income, wishes to ¢,
fees he paid to an agency to help him secure a second employment. The g
would then be similar to one where a house-owner pays an agency fees tg.
subsequent tenant for a house being let out; the fee for the first tenant would
allowable.

99-240 Education expenses

It is not uncommon for an employee to incur costs for education or training tg
him/her to perform his/her duties more efficiently and productively. In some ¢
bonus is paid to an employee if he/she attains a certain degree of efficieng
languages. Where claims are made for such expenses, it is the practice of the Dig
General to tax the bonus but admit deductions for expenses incurred such as

fees, costs of books, etc. Travelling costs are not admitted. '

Often an employer requires his/her employee to atrain a certain degree of acade;
knowledge. The deductibility test here is not whether the employer imposes
expense but whether the duties of the office or em ployment do. In other words, §
duties cannot be performed withour incufring the parcicular expense, irrespect
what the employer may prescribe, the outlay will rank for deduction. For examp
the case of Lapton v Potts, a solicitor’s articled clerk’s claim for fees paid by hin
sicting for the Law Society’s examination was denied because the duties of

taxpayer under the contract of employment were perfectly capable of being perfo 1)

without incurring the particular outlay. )

The New South Wales Supreme Court, however, has held that expenses inturred b
dentisc to obtain a higher degree of qualification within his profession, fanked f
deduction because the specialist knowledge obtained by him in obtsining the de
was so related to the carrying on and advancing of a general pracrice that the exp
involved were incurred in gaining assessable income (FC of T ot ightield).

In another Australian case, a taxpayer who had shown a litelong dedication to rag
and the theatre was entitled to deduct the cost of a trip o Russia and fees incurred
attending a course designed for professionals in radio diema techniques (Case V32),

The Highfield case indicates a tax advantage in general practitioners beco:
specialists. It should be contrasted with the case of Blackwell v Mills, where the co
obtaining a Bachelor of Science degree as an employment prerequisite was disallowe
as a deduction.

99-250 Contributions to Private Retirement Schemes

With effect from YA 2012, contributions to Private Retirement Schemes (PRS) wi
introduced as an additional option for claiming deductions either as a busing
expense or as personal relief. This was available to both individuals and employers. H
individuals, such contributions are distinct from the existing relief of RMG,0
available for contributions to the Employees’ Provident Fund or payment of premiul
in respect of life insurance policies. The maximum PRS deducrion, available under
49(1D) is RM3,000. It must be noted that PRS contributions can be claimed by a
individual, not just an employee.

99-240 © 2018 Commerce Clearing House (Malaysia) Sdn Bl
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-es Deductions

: ers, any deduction in respect of the amount they Fontributed for the
e ,lo ces is limited to 19% of employees’ remuneration. In other words,
Vﬂf emiuzt that would be allowable for contributions to the Employees
ar ;z;d (EPF), other approved retirement funds, and PRS cannot exceed 19%.

firsc introduced, this provision did not have any negati.ve consequence of
5 withdrawal of contributions to a PRS. However, effective from 1 _]anulary
withdrawal before the age of 55 years or on grounds otheij than of leaving
3 ﬂ.-.ﬂY ermanently would have a tax of 8% deducted. Such deduction of tax, under
b ifto be complied with by the relevant PRS provider_who would have to remit
, to the Director General within 30 days of making the payment to the
lividual concerned. ‘
1 January 2014, the grounds under which a withdrawal coulf:l be made W]thuut
.j_ng a tax deduction were extended to include permanent disablement, serious
or mental disability.
iduals willalso be given a one-off incentive of RMS500 if theg-/ parti.cipflte in the
effective from year 2014. However, they must meet the following criteria:

* (1) has< minimum cumulative investment of RM 1,000 within one year, and

/2, must be berween 20 to 30 years old.

()
“99.260 Accommodation expenses

i provisions of s 38 permit cerrain expenses, within limitations, to be deducted in
\;'w whete fully furnished living accommodation is provided by the employer and
ﬂ;e value of this is included in the gross income of the employee. In such cases, che

nt paid by the employee, normally expressed in his/her contract as a percentage of
ﬁfher income, for the accommodation and furniture, will be allowec.] against the
' &lue of accommodation included in his/her gross income. Deductlor.ls are also
i available in respect of public rates, insurance, repairs and maintenance, if these are

borne by the employee.

le
wgs provided with a house by his employer. The rent paid by the employer for the 'house
M30,000 per annum. Henry is required to reimburse 5% of his annual remungramon of
000 as his share of the rent. During 2016, Henry incurred repairs and maintenance
of RM1,200 which he had to pay out of his own pocket.
A 2016, assuming that the defined value of RM30,000 is less than 30% of Henry's s

Chapter
1)(a) remuneration, the value of accommodation assessable on Henry would be: :

RM
paid by employer (defined value) 30,000
RM
5% rent reimbursement (6,000)
Repairs and maintenance (1,200)
(7,200)
22,800
J3
w; s 38.
Malaysia Master Tax Guide 2018 9-260
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99-290 Cost of clothing

The cost of clothing is nor usually allowable as a deductible expense for g 3

since it is not incurred wholly and exclusively in the performance of an e
duties [Hillyer v Leake ( 1976) 51 TC 90, approved by the House of Lords in
v Drummond ( 1983) BTC 380]. Bveryone has to wear clothes. Also, it is not p
apportion expenditure on ordinary cloching, used exclusively at work,

allowable business pburposes and non-allowable personal (warmth

and
purposes (Hillyer v Leafe),

Two basic considerations apply where

claims against employment income, g
any non-business income, are made-

® The expenses must comply with the s 33 principle, ie they must be iny
the production of income. If not, they will not be allowable. The
General may want to be satisfied ag

to the relevance of the expenses g,
employee’s funcrions,

The expenses claimed will not

tesult in a loss, since a loss can arise onl
a business is concerned. If an

employee receives, say,

not be treated as a loss,

DEDUCTIONS FROM PROPERTY INCOME
79-300 General

The deducrions and allowances which can b
fumerous. Tncome from propert
&ains arising from property.

e set off against income fi5i property
y includes rents, premiums, rovaliiog and any

The Director General takes the general view, and this is opeL
of several properties does not produce income for réxson
awaiting to be used at a later stage for purposes of earning income, all expen
relating to such property do not qualify for deduction.

Where, however, a taxp

teargument, that

Ayer carries on a business of letting properties, the Din
General may, by concession, allow the standing charges
insurance, etc, on the

income. Any excess of

, such as property ¢
vacant property or properties as deductions against ren
expenditure over income from broperty cannot be carri
forward for set-off against income of furure years unless it can be established tha
claimant is carrying on a trade or business of letting property.

79-305 Interest

99-290 © 2018 Commerce Clearing House (Malaysia) Sdn Bhd
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not }‘ 15 o be
3] ‘11i €e COIIdltIOIlS that ﬂeffd to ] e 11]1ec l ir a (jla]m
QL

d e 1S i)e X[ 1 Y hﬂsiﬂg, deveioping or
mo y lu 1 el used f()f pLIJIC

¢ OWE S1V

e boff

; ty.
mproving proper : . individuals
e ¢ relate to the specific property in the cas(fﬁ ofd II:; il

o mujl fessionals) and to the business in the case of trader ’
; pro

. ees an
Xgmpi(r)r}:em companies and property developers).
| inves

: mercially viable.
® The rate of interest must be com ¥

5 sed wich borrowed
iccion on the type of property that has to be Purchg o
is no restrict purchase a private dwelling house, in which ca rry. the
r ma 4 o t prope
A taxPZYEH wzver where the taxpayer purchases investment property,
O 3
. allowed.

~ will be allowed against the rents received.
st Wi

8:31C ;Repairs and maintenance

- i is entitled to claim
f a property which produces income by way of rents cocitled to caim
e P‘t of any repairs and maintenance to such property.h. i by
. i ften has to support his/her
i claimant often :
i allowable but a _ oiher clam by
- ir bills and contract notes should the Director Ge.m?ral i?n e these £
b . .
R ;EPH distinguish repairs and maintenance from additions, imp
e him/her to

rerations to the property.

#8-315 Land tax or property tax

ible from the
aid to the Government in respect of property are cﬁdictrlbe: R
9? raFeSchmm such property as these are considered as annual ¢ ‘a g G;X or quit
B . piece of land, is lying vacant, awaiting develolgm;ﬂt‘, dﬂzle oroduced
perty, eg a , ly to the extent of the inco ¢
: ill be allowable but only ; ; ty tax is
 paid The;eolnf [V;’)l iricome s produced no deducrion W11.1 be rnad»el-.l Prpi};;ere Zty <
tha[;E S]f; ;gmss annual value of a property as determined by the P
o

ment.

'-{9-320 Collection, administrative and management
expenses

expﬁ'ﬂsﬁﬁ afre € a y € y rsons other than indiviauals. 18 not
S g ner I.l 1nCcurr Pe S h
unus 'U.n’:ll, h()weve[, [()[ an lﬂdlvlduﬂl to own a laIgC IluIIlbe[ Of Ptopeftles aIld, f()t the
mﬂ&g‘ ement Of these, to 1ncur Sllch eX.PEIlSCS IhE deductloﬂ Of EXPEHSGS LlIlde[ [hlS
‘had-lng 15 0£t€ al (]1 e 1rect cne a]. Ihe eXPeIlSeS must be
he dlSCfethﬂ D or G
: a elatlon 1Nc 1f € (0} C P - S‘ P
Monﬂble a[ld b.e:l r o t]lff ome a lﬂ.l[Il 18 € be acce ‘:Ed I]-IE t [ Of
X PEHSCS mn C_jl.!estlon are lﬁgﬂl ex[)eﬂses to recovef te[ltS, HOIHlal COHECUOH EXpeﬂSES,
.I . g kee )lllg af (l ac(.(]l.l[lta[lf.y COsts audlt a.ﬂd SECfeta.[!a-].
ann lla.l registration fees, bDOk 3
s COSTS O 1rectors meetlngs, ees f()[ Subm.lSSl()Il of annual returns, irectors fees,
the rovision -ly = ¥4 secufit 4 ete
P Of services such as llfts, éd.fdell maintenance, sccurt y =

' {9-320
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99-325 Capital allowances B ividend
. Where the income from property js d - : { : ' '
465 Fhaimeblsnmd property is deemed to be business income, capital allgy r Sch 6 para 12B of the Income Tax Act 1967 expenses incurred in relation to
i reme under Sch 3 (s 42). Where property income falls to be assessed Jle-tier dividends are to be disregarded in arriving at adjusted income. With
COSt,Of : 1S, prémiums, etc, capital allowances cannot be claimed. In such cage .« from YA 2017, an amendment has been made to para 12B to disregard any
iy I\?p ;}fzeomlents may be allowed (see further T11-050f and Item 12 of s ctions in relation to single-tier dividend income in arriving at chargeable
g No 1 on “Income from Letting of Real Property™). e, This gives rise to the question as to whether adjusted losses, donations, Zethat
Law: s 4(d), 42, Sch 3. ents, etc, need tw© be attributed to single-tier . d.ividend incor.ne jd[lc.i then
ded in computing chargeable income. Where this is the case, this will impact
~anies with business as well as passive sources of income.
79-330 Insurance :
\
An i . r
1 rn insurance ;hat Ifﬁlates to a property which generates income is admissible ap I vestment companies
preminms paid will rank as deductions i - 3 |
equipment which are leased out. It ma -eThe tasurance may cover furniture and Investment companies can broadly be of two types. There are the pure investment
y even extend to loss of rental income npanies, commonly known as investment holding companies, whose activities are
i Lolding 1 deriving income therefrom. The other type is
9-33 . ned to-twolding investments and z :
1 5 Payments to terminate tenancy tmeat 'dealing companies which buy and sell investments with the object of
C i i . ofit.
te?)mpenflam[))n Pai.ld by a taxpayer to a tenant for loss caused by an early terminagi g a:pr
anc s . L1010 . : . . .
¥ has been held not to be deductible. ’& deductions provided in s 33(1) apply to investment companies just as much as
do to normal trading companies. The Director General in practice, however,
g P P
Case law gs a careful look at all the expenditure charged to revenue accounts particularly in
: . case of private investment companies. For example, it is not unusual to find
(I)n the c;;se of .Cf.{ & Co (Perak) Sdn Bhd v DGIR (1989) 1 MSTC 396, the taxpa er We 3‘ e investment companies paying out most of their income in the form of
d:‘f:r_lj;dot al building which was leased to several tenants. In order to maximlijsey 3 N ors' remuneration. Some of the directors may be che wives or children of other
1 . . % i ] :' X i . . . .
i tgx e:s:rt}:\e Lvhole building to a single tenant, Thae new tenancy agreemeqFl ors and the Director General, in such cases, investigates the full circumstances of
existing tengngs thznta?(vir Z:‘C:"; possession to the new tenant. In the procese ot evicti payments, ie the types of services rendered, the relationship berween the directors,
fittings, and thel loss of f)u);mes: T’:](:a '::y one of them compensation for trae fixtures reasonableness of the charge, etc. Where it is found that the remuneration is not
expense wholly and exclusively incurred Tlfat{ir c:zzz(e:ctj that this sum was. deductible imensurate with the services rendered by the directors, the Director General will
payment was made purely to get rid of the existi[;g ten;:?i:fo:’r;i‘:”_”{ This was becg low the expendirure to the company. It is to be noted that the disallowance will
gros]f Income. The Revenue disallowed the deduction. The SpAE) 'tzr:ni;i:-se the t; ] affect the taxability of the amount in the hands of the recipient director.
ax found that the compensation was a onc - N e loners of Ini .
e-and-for-all i e < . . . .
asset. It was an expenditure of a capital nature and thefef:r):_lp:zfﬁzigt?bal‘g e BN 07 fcutives eXempT IO, a0 S¥ER MIAHGE 1 SUEk dyegm
: ld not be allowable.
in basic expenses that investment companies have to incur are deductible.
INVESTMENT INCOME EXPENSES ples are registration fees, accountancy, audit and secretarial fees, interest on
ey borrowed for investments, rent of business premises, etc. Provided these Chapter

ays are reasonable, no difficulties will arise in establishing a claim.

99-350 Deductibility of investment income expenses

The Dir i 1
- ec;or Gl:neral takes the view that tncome from dividends and rents received
sons other than invesrmenrt ¢ i .
ompanies ac Wi
A N accm(}; e n;:?.tesﬂto such persons withour any ments, brokerage and sramp fees on purchase and sales of shares. Such expenses
lcally. Consequently, no deductions not be allowed to an investment holding company. Investment dealing

enditure was laid out ! b i . l :

n genera npanies have a furcher advantage in that they can carry forward and set off cheir
S against income from non-trading sources as well as againse their trading income
€ years,

re investment dealing companies are concerned, deductions are admitted in
pect of expenses incurred on adjusting investment portfolios, professional advice on

A the interest th i (
fasiche : ] ereon is accepted
by the Director General. Where the interest paid exceeds the invest

incom i i
e, the excess cannot be claimed against the income from orher sources

B:33(1).

19-325
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TRADING EXPENDITURE
99-360 General

Any person engaged in a business, profession or vacation is entitled to dedugg 4
revenue expenses incurred in producing income which is assessable provided Such
expendirure does not fall within the scope of s 39 of che ITA. Expenditure incurred i
producing income which is exempt from tax also qualifies for deduction, ¥
expenditure is incurred partly for the business and partly for private PUrposes
reasonable apportionment of the deductible element can be negotiated with g,
Director General. '

Law: s 39.

99-365 Remuneration and other rewards for services

Payments ro employees are among the prime costs of carrying on a busipg
profession or vocation and any person engaged in such activity is allowed deduct
in this respect. All such payments which relate directly to services rendered by che
employee and which are in accord with the service agreement are deductible, ]
quanctum of the payments must be realistic and reasonable. Rewards of service
relatives of the employer can often be far in excess of the type and degree of serj
rendered and the Director General has the power to disregard such payments
bring them in line with commercial standards.

Examples of expenses under this heading are salaries, wages, bonuses, grary
allowances, payments in lieu of leave or notice, travelling expenses (bur not
provision of leave passage), removal expenses, employee’s life insurance premi
cost of food (where it is provided in the course of duty and is not incidental to)
enrertainment of clients), compensation for loss of office, pension: on-retirement fig
service, damages paid by employer under a contract of employshent if such da
are to relieve him/her from making onerous salary paymenté v’ future, acciden
injury premiums, provident fund contributions, comrssitns, payments made
secure the retirement of an unsuitable employee and commuration of pensions al |
granted. It is considered that so long as the reward, by whatever name it is calledyi

made to an employee for the purpose of producing the income of the employet it
would rank for deduction.

99-370 Rewards for services not deductible

The following are some of the types of payments made to or on behalf of an employte
which are not deductible or can become a subject of serious dispute with the Directii
General:

® Ex-gratia payments or voluntary rewards are non-contractual and unless tht
Director General is satisfied that it is the claimant’s general policy to make
such awards and the amounts in question are reasonable, the Director Genetll
will resist the claim. The circumstance of each claim are fully considered. Th
position is the same where ex-gratia payments are made to the dependants o
deceased employee or a retired employee.

99-360 © 2018 Commerce Clearing House (Malaysia) Sdn Bl

:ass Deductions

Payments made to an employee in consideration of an 'underta.king by hi‘m/her
not to exercise a similar employment on the termination of his/her service are
ot deductible. Such payments restrain the employee from pe.rformmg. t'he
same or certain activities for an agreed period of tin.le and/or in a specified
Jocation. The view taken is that such outlays are not in the prgducnon of tl’.le
income of the claimant. In substance, such payments are cgnmdered to be in
the nature of goodwill. The employee, on the other hand, is taxable on such
receipts. However, subject to para 15 of Sch 36, he/she may be granted
exemption on such amounts. (See 17-260.)

payments made to employees on the closing ClOWI-l of a business are not
regarded as deductible. Such payments are cons_ldered as necessary .for
facilitacing the winding up of the business operation rather than as being
incurred in the production of che income of che business.

Where a re-organisation takes place and the activities of one associated
company-ite, taken over by anocher, payments made by tille successor company
in respect.of services rendered by an employee to the previous company are not
dediceible against the income of the successor company. Examples of such
ayrients ate pension payments, contractual payments taken over such as lez.ive
ray, leave passages, gratuities, bonuses, etc, and any other compensation
payments arising on the takeover.

Premiums or contributions made for the benefit of an employee to an
unapproved provident fund or scheme are not deductible.

Reimbursement of entertainment expenses and the payment of entertainment
allowances are not deductible by the employer (s 39(1)(1)). (See further §9-390.)

Leave passages are not deductible by the employer (s 39(1)(m)).
Law: s 39(1).

9-375 Bonuses

Bonus payments whether contractual or voluntary are fully deductible in computing
the assessable income of an employer.

The word “bonus” is not defined in the ITA. The courts have held that a bonus is a
gthtous payment over and above the remuneration agreed on. It does not include
payments which are contractual and not gratuitous (DGIR v H&EC (M) Sdn Bhd
(1988) 1 MSTC 3,055; HMP Lid v DGIR (1988) 1 MSTC 3,019; RPM (M) Bhd v
DGIR (1988) 1 MSTC 101).

Payments that are ostensibly contractual, or are described as such, can in fact. be bot'{us
payments. For example, additional payments made by a taxpayer to its senior
executives and managerial staff under its additional remuneracion scheme were held to
be bonus payments. The character of the remuneration, which had been pay‘able
contingent on the taxpayer making a profit, made it separate and distinct from fixed
salary and clearly a bonus (DGIR v H&EC (M) Sdn Bhd).

Additional payments to a “consultant” based on net profits also constituted bonus. (s
Sdn Bhd v DGIR (1998) MSTC 2,955). Payments to executive staff based on varying
percentages of annual net profits have been held to be bonus payments and not
commissions (KH (M) Sdn Bbd v DGIR (1995) 2 MSTC 3,444). Payments described

Malaysia Master Tax Guide 2018 99-375
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ADMINISTRATION OF INCOME TAX

4-050 General

ipter deals with the administrative machinery by which income tax is levied
llected. First, there are sections which deal with the income tax authorities,
ecutive and judicial. Secondly, there are the “calling of returns” sections which
1 motion” assessment proceedings. Penalties are eligible for failure to make
s or for making negligent or fraudulent returns. Thirdly, there are provisions
deal with the assessing of total income, the determination of tax payable and
lection and repayment of tax. Fourthly, there are the various provisions which
offences and penalties. Lastly, there are the provisions that deal with the
e for appeals to the Special Commissioners and the High Court.
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The Administrative py dn inistrative Provisions

; try (s 104);
Generally, the fundamental objectives of the Inland Revenue Board (IRB taxpayer from leaving the country (

administer the law or laws, as passed by Parliament, to ensure thac they
into effect and to make the tax system work. In the course of achieyin
objectives, it is suggested that the philosophy of the administrators should be te

] preVEnt a . . |
approve or withdraw approval of any pension or provident funds (s 150);
) tO

]. i L ] ] J 5 E . ] (_)E

hire putchase transactions;

® encourage and assist voluntary compliance with the requirements of the Juy nsactions under which a debt is payable by instalments;
AW tra

® maintain a dialogue with taxpayers and their advisers; |ease transactions in respect of movable property;

maintain public confidence in the integriry of the tax system: debts or stock in trade cransactions (s 35(1)).

o ‘tor General may delegate to his subordinates all or any.of the powets vested
Zi purposes of administering the taxation machinery efficiently.

. 0 March 1998, the IRB may act as a collection agent for and on behalf of any
- the recovery of loans due for repayment under written law.

deter tax evasion;

administer the tax laws fairly, uniformly, impartially and without Unwargan
rigidity;

® create a climate of public trust for their fairness, impartialicy and firm - oduction of che self-assessment system i stnas (eglrling oith CO;“S:‘S:)
® refrain from assuming the role of “protectors of the revenue. 1) and_she implemenFation of the current year assessment were

ine the tax administration system.

it from 1 January 2007, a specific provision Wa%: introduced to allow a
; .;0 request from the Director General an advance ruling on the rax treatment
rangement to be undertaken by the taxpayer.

e s 35(1), 77, 774, 78, 79, 80, 82, 824, 92, 104, 138A, 13813? 110, 1;2;];3),
K Income Tax (Amendment) Act 1997; Inland Revenue Board of Malaysia (Amen

 Ag 1997; Inland Revenue Board of Malaysia (Amendment) Act 1998.

ADMINISTRATION

914-100 Executive authorities

The care and management of tax is in the hands of the Director General of
Revenue (DGIR) who is appointed by the Minister of Finance. With effecr
August 1997, the chief executive officer of the IRB is appointed as the O
General. There are also one or more Deputy Directors General, Assisrant

Assessing Officers and other officers who assist in the administration ¢fhe In

Act 1967 (ITA).

I

4-120 Self-assessment

rto 2001, Malaysia adopted an official assessment system whereby taxpayers wderz
éd to income tax by the IRB based on the tax returns filed by them, an

ot notice of assessment was issued to them. .
1999 Budget, it was announced that che official assessment system will be
to the self-assessment system in stages as follows:

The powers conferred on the Director General by the ITA ate rery wide and inc
the power:

® o call for the submission of returns and all infsmindtion relevant ther {
and 77A) — it is not necessary that the IRB, in‘a notice requiring infor:

. ; . 3 implementation
to be furnished, must specify the purpose for which the inform: Year of impiemne

Type of taxpayer

required, provided it is clear that the information is required for che p- panies ganl
of the ITA (Ong Lock Mui v PP): sinesses, partnerships and cooperatives 2003
: 2004

aried individuals

® o require taxpayers to attend personally before him and to produce

RSN R RAY ¢ the Income Tax (Amendment) Act 2002, the implementation of the i

: i i to the
essment syscem for businesses, partnerships and co-operatives was deferred
2004 instead of 2003 as announced earlier.

® o call for statements of bank accounts, assets and all sources of income (s7

® of search and seizure of books, documents, objects, articles, materials

things (s 80); elf-assessment system is essentially a process by which raxpayers are required by

o decermine the taxable income, compute the tax liability anld submit cheir t'.ax.

based on tax laws, policy statements and guidelines issued by t‘he t;x
ities. The introduction of che self-assessment system wo.uid. .Shlft the
nsibility of determining and computing the amount of tax liability to the

® o have full and free access to all land, buildings and places, and all
documents, objects, articles, materials and things of a taxpayer (s 80(1));

® to require the keeping of records and books of account (s 82 and 82A);

® to make advance assessments or additional assessments (s 92);

ﬂ14-120
-
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Ad

Basically, under the self-assessment system, tax returns would nor be sub
detailed technical scrutiny by the IRB. However, there would be an ey
programme of checking and verifying tax returns on a post-assessmeng
particularly by way of tax audits and the implementation of a penalty sys :
enforce compliance with tax laws.

‘Y‘A 2““ ()llwards I:]IE C()IIlpa y als() a].]. WE(I fU 1 Sll 1ts tax turn usin
3 ny 18 O o 5 re g
i g 1 € lﬂx
I led um Of usin elECtIO 1C transmaission, as Stﬁted n f}le Imﬂm
o

0.

mﬁ‘) Aijloeidments were also introduced in respect of electfonic ﬁling by a
: lo“ﬂxrfited liability partnership (LLP), trust body, or co-operative society: |
: vygf’ith effect from YA 2014, s 77A(1A) provides that it is fnmda@fy for a
- any to submit its tax recurn form by means of an electronic medium.
: ;?Ziarly effective from YA 2016, an estimate or revised estimate of tax was to
" Le submitted by electronic means.
- ]':;'Z:Z an empfoyer is company, the emPloyers’ return (Forg}) fé also has to be
[ Jodged through an electronic medium, with effect from YA .

This change is aimed at relieving the increasing workload of the IRB to allow the
to concentrate on areas with high tax risks and revenues. This will have a signj
impact on taxpayers who must how equip themselves in ensuring full disclogay %
self-assessment regime s likely to be accompanied with severe Ppenalgj

. Chapter
noncompliance and under-declaration of income. 4

The Income Tax (Amendment) (No 2) Act 1999 provided some guidelines on th;
assessment system for companies. The self-assessment system was implemenged
YA 2001 onwards except for the penalty provisions which took effect from 1 Ja
2000. Further, to assist taxpayers to understand tax laws and procedure in
their obligations and responsibilities under the self-assessment regime, the
General from time to time issues public rulings and other guidelines.

B s 77A.

114-124 { Peemed assessment o
- rettirn submitted by the company, or any person, for that matter, is eeme:
- Notice of Assessment served on the company on the .date the return 15f
' Qiﬂ;hj:d. This amendment is effective from YA 2004. Accordingly, no notice o

1 & ent will be issued by the Director General. Under s 90, where a person has
. icted a return, three “deemings” would arise as follows:

| in i e return
® The Director General has made an assessment in accordance wich th

SELF-ASSESSMENT FOR COMPANIES

114-123  Filing of tax returns

Every company is required to furnish to the Director General a tax retuss |
prescribed form for each year of assessment within six months from its firancsal
end. However, from YA 2002 onwards, an additional one-month extension will a
The tax returns will be issued by the TRB on a quarterly basis based an tiie com
financial year end: '

submitred.

'8 The return is a notice of assessment. ) )

l ate the
® The deemed notice of assessment was served on the taxpayer on the

return is submitted.

Month of issue of tax returns Companies’ finanz'al year ends on le 1
April 31 January, 28 Sebruary and 31 March ple ; ; bmitted its
Jfly 30 Ar:ri! 31" May 31d 30 June ny XYZ had a financial year ending on 31 December 2016. The company submi
"N rn for YA 2016 on 31 July 2017.
' he tax return
jz:?ab;r 31 Osztjout:z, 3;0Al:iuztn?::r1:; :ﬁtgfcz‘i;ber The Director General would be deemed to have made an assessment based on the tax
T, v i -

od. The return would be deemed to be a notice of assessment and would be deemed

31 July 2017.
The above practice ceased from YA 2014 when all companies are required to s i the comparien 31uly

their return forms by electronic means. )
bmission of estimated tax payable )
company is required to furnish an estimate of its tax payable for each year;o
ent in a prescribed form (CP 204) to the Director General not later than o
before the beginning of the basis period for that year of assessment._The Form. .
will be issued by the IRB to companies. In the event that the form is not receive
company, it is also available at all IRB offices. | ) !
effect from YA 2016, it is compulsory for company to furnish CP 204 throug
g' - . .
effect from YA 2019, an LLP, trust body or co-operative society shall furnish
the estimate or revised estimate of tax payable via e-Filing.

" 14-124
dlaysia Master Tax Guide 2018 I

Where the company is unable to comply with this requirement due to a change in
financial period, che company should furnish its tax return for that year of assessm
together with the rtax return for the year of assessment in which che accounts
closed, within six months from the date of the close of the accounts.

With effect from YA 2003, the submission of the tax returns including Form
required to be made within seven months from the end of the financial period. J

The company is also required to show the chargeable income and amount of tax
payable in its tax return. In addition, the tax return should contain such parti
may be required by the Director General in respect of the company.

114-123 © 2018 Commerce Clearing House (Malaysia) Sdn Bhi
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3 ises (SMEs
The Director General will then issue the Notice of Instalment P m CP 204 for small and medium enterprise ( )
I - the Government’s initiative to spearhead economic growth through SMES
; Wlt_h P h effect from YA 2008, new SMEs are exempted from submitting
k. b f tax payable and making instalment payments for EWO years of
e in frl:)m the date of commencement of operations. Full income tax
L’ﬂ; ]:eilrl];; mgade only at the point of submission of the income tax return Not
nt na

than seven months from the company’s financial year end.

ayment (pr )

e precedip
assessment. Form CP 207 is available from the IRB and the instalments are

to be settled by the taxpayer in accordance with the estimated tax submitted,

Example 2

Company A had a financial year ending on 30 June 2018. Its basis period for YA 2018
from 1 July 2077 to 30 June 2018 (12 months). It would be required to submit an

its tax payable for YA 2018 by 1 June 2017 (ie 30 days before the beginning of th
period).

[RB issued a letter on 9 June 2011 regarding the submission of Form CP 204 for = Chapter
i _ . ,
indicating that it is unable to identify an SME when:
F posing 2 penalty on underestimated tax liability pursuant to s 107C(10);
® im
However, a company which commences operations in a year of assessment is . di for offences committed under s
: : i roceedings for ofre
to furnish the estimate of its tax payable within three months from the d @ issuing fﬂ notification of legal p &
commencement of operations. 12001 %4

b (ch=IRB has amended the Form CP 204 to allow a taxpayer to inforfln _tlhe
{? 1:- ‘:SME” status without furnishing the estimate of tax payable. .A ;fnm a;
(( jln’e:lt was made in the e-Filing version of the form. The amendmz::rllat ;soz -eutl;;e
B he SME that does not submit a Form in. th
m 3 March 2011. However, t : o
i he second year to esta
vear is requested to submit a Form CP 204 in the . :
i »ie:ill;Mg Where a penalty under s 107C(10) is imposed or notfécatlon Ef lfIg{ﬁ;
- ‘ is 1 d to an SME, the SME can refer to the
dines under s 120(1){) is issue : ‘
Ce‘; ::rltigere its income tax file is maintained to apply for the waiver of the penalty

Example 3

Company B had a financial year ending 31 December 2017, |t commenced operatio
February 2017. Its basis peried would be from 1 February 2017 to 31 Decernber 207
months). It would be required to submit an estimate of its tax payable for YA 2017 by
2017 (ie within three months from the date of commencement of operations).

A company which fails to furnish an estimate of rax payable by the required deq
be issued a direction by the Director General to make instalment paymeny

Director General may also instiruce legal proceedings against the comban
failure o furnish an estimare.

[P
v St - |
] j l i i not submitting its
: ever, an SME will not be entitled to the special treatment of

E 3

With effect from YA 2011, the current requirement for a company, i mated rax payable if more than:

operative society (the entity) which first commences operations.in
in respect of submission of the estimate of tax within three mon

the basis period of the entity for the year in which operation
than six months.

ust body
a'year of asse
chs will only ap
¢ first commence is

® 50% of its paid-up capital of its ordinary shares is directly or indirectly owned

‘ by a related company;

-‘. ® 50% of the paid-up capital of the ordinary shares of the related company is
| directly or indirectly owned by the first mentioned company; or

Also, a penalty of 10% of the tax payable will be imposed under the follo
conditions:

® no tax estimare is furnished by the entity and no direction to make paymer

instalments is given by the Director General;

no prosecution in relation to failure to furnish such an estimate has
instituted; and
tax is payable by the entity for that year of assessment.

The IRB has released the “Guidelines on Bstimate of Tax Payable under s 107C ¢
Income Tax Act 1967 (No 1/2017) dated 23 February 2017, i
submission procedures of the Form CP 204 by:

: ® 50% of the paid-up capital of the ordinary sh?resl of che first l:)neru:mtr;leeci
J company and the related company is directly or indirectly owned by ano ‘

company.

; id- ital in respect of its w
¢ Related company” means a company which has paid-up capital in resp ’

aty shares of more that RM2.5 million at the beginning of the basis period for a

s |
The guidelines cl year of assessment.

® companies, limited liabilicy partnerships, trust bodies and coopera

!tl'l effeCt &0[11 S(A 20].4, where an SME fl[st CcOommences Opetatlmls ina year Of |
SOCiEtieS; aﬂd

i for the
sment and the SME has no basis period for that year of assessment and .
; : . o
wing year of assessment, the SME is not required to furnish an est1mz}tt;1 = “
yﬁbie in a prescribed form for that year of assessment and for the two following

s of assessment.

® companies with paid-up share capital of RM2.5m and below.

The guidelines clarify, among others, the submission procedures, deadlines, payn
schedules, appeals and change of accounting period.

2 @ D 8 ommerce :leal ing House (Malaysla) Sd b‘.Sla MaStEI ax Gu' e
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Example 4

An SME commences operations on 1 November 2014

and closes its first set of accour t
January 2016 (15-month accounts). ;

ministrative Provisions

companies under winding-up; o
ns;
mpanies taken over by way of mergers and acquisitions;
3 i i ances;
anies having substantial carried forward losses/capital allow :
comp

L ; 4 and
¢ in accounting period resulting in shorter basis period; a

chang ; : ioneer status or
! companies have been granted tax incentives such as p
0 0 016 0 3 allowance.

e o - jnvestment tax ! imates of tax
Basis period No No Yes Yes s 21A(4)(c 107C(8), the DGIR may direct the instalment pflyment_s for qustm;/zou i
Estimate of tax | Not Not Not Required Nev IIS for a y,ear of assessment. Pursuant to Public Ruling No
payable required required required 107C(: e 10

This amendment is a consequence of the proposed amendment to s 21 A(4) of the
on basis periods. -

With effect from YA 2015, the eligibilty for such exemption must also fulfi] |
condition whereby the SME must be resident and have been incorporated in Malg 5

It is interesting to note that the term “small and medium-scale enterprise”

does |

exist in the ITA. It is only a phrase used for convenience in place of the lenpthi

technical definition of such a company,
Quantum of estimated tax payable

From YA 2002 to YA 2005, the estimate was to be not |

or the estimate of tax payable (where no revision was
preceding year of assessment.

ess than the revised estim

Notwithstanding the above, if a company anticipates that the estimate of tax payal
for a year of assessment is less than that of the preceding year, it may on valid grou
request for a lower instalment scheme. The request should be made at he tim

ew
the estimate of tax payable is furnished to the IRB and it will he “ensidered by
IRB on a case-by-case basis,

In order to provide flexibility to companies, with effect frova YA 2006, a company
allowed to estimate its tax payable to be not less than85%- of the preceding year
assessment’s estimarte or revised estimate (s 107C(3)). On 2 September 2008, the
issued Guideline 2/2008 to clarify the circumstances in which an application |
submit a tax estimate lower than the abovementioned 85% threshold may b
considered. Such applications on the basis of the following factors must be SUPPOLE
by documentary evidence:

® cessation of business;

made) for the immex:]ip’%

. acion of Change in Accounting Period of a Corn.panyffTrust Bodyf’.Co-operatNe
lfanl-? DGIR may direct as such under the following circumstances:
fa’jltufe to furnish che estimated tax payable at least 30 days before the
Beginning of the basis period of a year of assessment;. e e
b stimated tax payable furnished by the taxpayer is ess tha ;
3 Thﬂ_ e /s=vised tax estimate for the preceding year of assessment; ‘
: emmate: ‘ in accounting period is notified with a revised tax estimate fqr a
F Whir‘o{; ;ii[;sgrz:rnt other than in the sixth or ninth month of the basis period
yedr of ;
T r of assessment. - ‘
Nee fr: YLl-j;a;}(;elZ, che directive payment is deemed to be the revised estimate of tax

: - f tax under s
* able which will be used to determine the increased amount o
e

= 5 5 o
t : 0). hlS II]CIEﬁsed amount 0{ tax 1§ IIIIP.OSed lf the dlffere[lce bet ween tlhe
- ] ! .. ] - ", i ] ] - ; , E I ]

stalment payment scheme | -
estimated tax payable must be paid in equal monthly 1nit5atllljzentsf(d;ct§r$;2ech

. i i 1 h ay of e

o basis period) by the

cording to the number of months in the . : .

;':%:r;ﬁf;gg f.;om the second month of the basis period for the year of assessment

i instalments
ior to 1 January 2015, the due date for making payment of monthly instalme

the 10" day of the monch.

ample 5 b -
t.:-anlj C's financial year end was 30 June 2016. Its basis period for YA 2016 was from 1 July
115 to 30 June 2016 | .
'cistirnatjed tax payable of Company C would have to be settled by 12 monthly instalments
first instalment would be due on 15 August 2015.

Chapter

However, for a company which commences its operations in # ytezi;n c:; e::se(sds;l:rrlr;,i ;}61;
estimated cax payable must be paid in equal r.nonthly hm.s1 ;rh Pyl i
?léfording to the number of months in the basls .penocl) Ey t :r ! assezsment‘
%_éginning from the sixth month of the basis period for the ye:

® income has been significantly reduced or no longer received due to:

— income-generating assets have been sold;

— NO New projects; .
i the
) pan‘: D commenced operations on 1 February 2016 with 31 Dgﬁelgnbce:m E(;:Eé ;156 =
! ancial.year end. Its basis period would be from 1 Fe-bru_ary 2016 to 'bf il o
hths) Company D would be required to pay its estimated tax payable by

alments, The first instalment would be due on 15 July 2016.

— loss of major clients or contracts;

increase in operating costs resulting in si

gnificant reduction of prof
margin;

disturbance to business operations due to fire or natural disaster; !

' 3 M14-124
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. . i “hange in
_ — 1 the date of notification of the c
All payments must be made using the prescribed remittance slips (Cp y instalmﬁﬂtl shall Lontmzlgf 4]13“1_{1 recefizve d by the DGIR. Whereas, where the
payment of tax can be made in any of the following manner: o g period via Fol'rzll C(IZPh ) t:lrnent to be paid for the extended accounting
; . 2 the ins iod
® by post; or | ting period is exFen ed, thly insralment for the extended perio
® via the payment counter. In addition to the IRB’s payment countey. is the orighlleﬁihl: i;ﬂi;?;ii}:;lriﬁ fof the original accounting period.
K » F = tha .
Ean al;;o l?e I;{aclle i Bumipucra-Commerce Bank Bhd or Public - b‘;ieys:ble under an assessment for a year of assessment e‘}clccelejcl‘;sV at;hIen :ZZ;S]:i
ranches in Malaysia. tax . f tax pavable (where no revisio >
Where any instalment amount due and payable has not been paid by the ¢ e of t?x Paz:%;sr;(?;e‘i?ifi; payaiii under che assessment, the difference
the date specified by the Director General, a 10% penalty will be imposed, ‘{ﬂt e enalty of 10%. Chapter
. ) e Jiable to a p ¥
Revised estimate of tax payable i

A revised estimate of rax payable may be furnished to the TRB in the sixth

. le 8

RM
the basis period of a year of assessment. As a concession for YA 2001, the IRB. 500,000
two additional revisions to the estimate of tax payable whereby the Compag yable under an assessment 300,000)
option to choose to revise the estimate on either the third month, ninch month ed estimate of tax payable

200,000
month of the basis period of a year of assessment, Following from the reyis . Difference 150,000

50,000

5,000
Example 7

Company E had a financial year ending on 30 June 2013. Its basis period would be
2012 to 30 June 2073 (12 months). The estimated tax payable for YA 2013 was RIM
The monthly instalment of RM10,000 would commence from August 2012. A revised

of tax payable of RM190,000 was furnished on 26 December 2012. The remaining
would have to be revised as follows:

) auty of 10% on excess
Q) :
ent of balance of tax o
4 E‘t t from YA 2001, the balance of tax payable (after taking 1nt1czla1:c0;nt ti:z
P i)+ rovision wou e due a
chly i d) under the deemed assessment p : .
ke iss1 (ie the last day of the sixth
bmission of cthe tax return (ie
le on the due date of the su : e
i he close of the accounting peri v A
ith from the date following t g e g
h i he submission of the tax re
fi YA 2003, the excension of t : ‘ .
e%:thsmf?cl)m the end of the financial period also applies to the payment of the
f the tax payable. \ - -
e:he compalny fails to pay the tax by the due date, the balance unimd ]zwlllnlzz
sed by 10% and will be recovered as if it were tax due and payable.‘ll r;)y fara::her
ning Tmpaid upon the expiration of 60 days from the due date will be fu

d by 5%.

Revised estimate of tax payable
Instalments paid (August-December 201 2), ie RM10,000 x 5
Balance of instalments payable

Thus, the monthly instalment payment for the remaining 7 months (ie
RM140,000/7)

i &
While a concession was also given in YA 2002 whereby the-company was allo
additional revision in the ninch month of its financial period, this concession
remain with effect from YA 2003. Thus, in addition to any revision made in the
month, the company will be allowed to revise the estimate in the ninth month
financial period. The revision must be made by submitting the Form CP 204A.°
effect from YA 2016, ir is compulsory for company to furnish Form CP 204A thr
e-Filing. tax credit due to: o
Pursuant to Public Ruling No 7/2011, when there is a change in accounting pel '® excess of payment on the date an assessment arises;
Form CP 204A should only be furnished together with the notification (Form

204B) if the change is notified in the sixth or ninth month of the basis period for
year of assessment,

f 125 Utilisation of companies’ income tax credit as set-

g off | )
suideline (GPHDN 2/2010) issued by the IRB on 30 December 2010 states that

® ax discharged; and .
® ax credic claimed under s 110 or 51 of the Finance Act 20.07, |
shall first be used to sectle all income tax liabilities in the following manner:

. 5 ; . . rrent
Where the revised estimate exceeds the tax instalments paid for the ye: ® income tax arrears (inclusive of increases in tax) due and payable for cu

i i i ining i i rtion. . ,
difference will be payable in the fematning instalments in equal propo. End previous years of assessment;

. s 108;

. ; i i J ; : ! . outstanding debts (inclusive of increases in tax) due and payable under )

instalments will cease tmmediately. However, if the lower revised tax estimate 1S Py ses in tax due and payable under s 107B and
; ) p . . : : “rea

to a change in accounting period (shortened) and the notification is notified after ® overdue instalments and inc

107C.

114-125
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Monthly tax deductions or instalment payments under s 107, 107B or 107¢
ITA for current year assessment and advance payments in respect of investiga,
audit cases are nor considered as tax credir.
The guideline also states that in line with s 111(4A), any excess tax credit
utilised by the DGIR rto set off RPGT arrears (inclusive of increases in tax)
petroleum income tax inclusive of overdue instalments and increases in tax due,
An application needs to be made to the Collections Branch to fequest any ex
credit (after considering the above-stated set-offs) to be utilised to set off:
® non-overdue instalments for the current and subsequent years of assessmen;
® tax within the same group of companies. .

Administrative Provisions

DGIR’s Public Ruling No 8/2000 provides by way of illustration.some e?tarnples
cate the circumstances or situations where a person may be considered hz_xble for

ion. Extracts of the examples (which are not intended to be exhaustive and
o -ﬂ: lin respect of each example is intended as a description only and should not be

' od as a classification of the type of offence) are as follows:

ple 1: Omission of income

itted a duly completed return for YA 2013 on his own behalf. He .deciarefj income _
carrying on of a restaurant business only. It was d'ismvereq dlunng a tax audit Fhat he Chapter
+ declared his income from the business of selling imported gift items and souvenirs that
been carrying on for the past five years.
Id be liable to prosecution for wilful evasion (s 114(1)) for omitting his income from the
bf selling imported gift items and souvenirs in his return for YA 2013 and relevant

ing years.

For applications made to utilise the tax credit among companies within the
group (excluding associated companies), the following documents are to be fur
along with the application letter:
(1) Organisacional structure indicating the relationship between the compa
the excess tax credit and the recipient company within the same group.

(2) For a local company: . y A ] 8 '

(a) board of direcrors’ resolution bearing the company’s common seal ap, (mp'e 2: Preparing or maintaining e com Rt
signed by all the company’s directors to authorise the transfer of the '
tax credir; and

(b) certified true copy of Form 49 (s 141(6) of Companies Act 1965 (CA
by the company’s secretary with his/her full name and address.

(3) Fora foreign company:

ompletes the income tax returns of the company. For a particul'?\r year, on the
ans of Mr C, a director of the company, he reclassifies certain entertainment expenses
company (which are not allowable for income tax pu_rposes) as purchases of goods and
By doing so, he manages to understate the tax liability of the company by more than
. This is discovered during a tax audit.

mpany may be liable to prosecution for wilful evasion (s 114(1)) or for making an incorrect
(5 713).

director, Mr C, may be liable to prosecution for assisting ancther person (the company) to
fe tax by authorising the preparation or maintenance of false books of account or other

s (s 114(1)).
ountant, Mr B, may be liable to prosecution for assisting another person (the company) to
by preparing or maintaining false books of account or other records (s 114(1 il

(a) deed of assignment; or

(b) board of directors’ resolution perraining as stated in (2)(a) above
The date of utilisation of tax credit will be the date on which rhe applic
received by the IRB together with the relevant documents mentiofies! above.
GPHDN 2/2010 replaces Guideline 2/2008 issued by the IRB on\2 September

114-127 Preparers of returns/advisers

With effect from 1 January 2000, the person who assisic in or advises with res
the preparation of any return that results in an underscatement of the rax liabili
another person will be liable, upon conviction, to a fine of not less than RM2,000
not more than RM20,000 or to imprisonment for a term not exceeding three y
both unless he/she satisfies the Court that the assistance or advice was given
reasonable care, on the basis of an incerpretation of the tax law, or the decision in
tax case or in a ruling and that interpretation is one at which any reasonable pi
with his/her knowledge and experience would have arrived. The person should

acted in good faith in the light of all information available after making reaso
inquities.

ple 3: Final accounts prepared from estimated or
ctitious figures

e proprietor, Mr C, who has not kept proper records or books of account, engages a
per to prepare the final accounts and to complete the income tax_ re_tu.rn. .The final
and the return are signed and submitted by Mr C. During a tax audit, it is dlscq\{ered
t no proper books of account have been kept by Mr C and that many of the figures in the
ccounts are either estimated or fictitious, without any documents/records to support
The person should:

® examine specific claims for deductions, allowance, reliefs or rebates;

® scrutinise written analyses or detailed statements for disallowable items
accounts; and

 bookkeeper may be liable to prosecution for assisting in the preparation of Mr C's return that
lts in the understatement of his liability for the payment of tax (s 114(1A)).

C may be liable to prosecution for making a false statement or entry in a return (s 114(1)) as

® provide a written disclosure if a differing position or stand is taken in £es s for failure to keep sufficient records (s 82) (see Public Ruling No 5/2000).

of any provision of the ITA.
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xample 6: Non-disclosure by person on whose behalf a return
prepared . _

) I' Pnt completes a return on behalf of an individual who has v_erpally For\flrr.ned '[ha;Lj his
-ageno income. After the return form has been signed by the individual, |.t |s-d|spat'che og
| ;;lf by the tax agent. Rent of RM12,000 received by the individual’s wife is not include
3 return as this has not been disclosed to the tax agent. : cal
dividual or his wife may be liable to prosecution for evasion of tax by deliberate omission of
e in the return (s 114(1)). : : : ;s
-gm'on should be taken against the tax agent as no inference of dishonest intention ca
against him.

To aveid any inference of dishonest intention, the bookkeeper should have made a disl
the final accounts that they are prepared from incomplete records and that figures shown
final accounts which are not supported by proper records or documents are based on rez

estimates that are justifiable or otherwise defensible by either the bookkeeper or Mr
where appropriate, showing the basis Jor the estimates, Similarly, Mr C should have made
disclosure in his tax computation. Failure to make a disclosure on the part of either pers
be regarded as indicative of dishonest intention.

Example 4: Claim not supported by documents

A tax agent is engaged to prepare the tax computation for a company. The detailed sta
for “sundry expenses” of RM80,000 provided by the company clearly indicates that a
of RM10,000 is included therein. The tax agent makes an immediate request in writing
of the receipt, advising the company that only donations made to approved b
institutions under s 44(6) would be eligible for deduction. The company confirms in a
that the donation had been made to an approved body and that it was in the pro
obtaining a receipt for it. In view of the impending due date for the submission of the
and relying on that confirmation, the tax agent makes the relevant adjustments f
donation in the tax computation. It is discovered during a tax audit that there has b
understatement of the company’s liability for the payment of tax as the donation h
made to a non-approved body, about which the company has neglected to inform tf
agent subsequently.
The company may be liable to prosecution for making a false claim in the return (s 7714(
making an incorrect return (s 113).
No action should be taken against the tax agent since he has performed his dutjes |
reasonable care by calling for the receipt and advising the company accordingly, g
understatement arises primarily because of his reliance, in good faith, upon the |
confirmation given by the company.

Example 7: Mistake or error in return it
irm i turn on behalf of a company. The tax

. consultancy firm is engaged to complete a re
tm;uiation i.‘.dci)(‘:ating a tax liability of RM144,144 and th.e duly con.’lpleted r;tuT;Batr’e
p'|tted to the company for review and approval. The return is later furnished to the by
firr. un oehalf of the company. In the return, the tax liability is erroneously stated to 51_:
QM '1.4‘.4. Nevertheless, settlement of tax liability is made by the company on th;:lTLi

- ru'rrect figure; the return is accompanied by a cheque for RM24,144 (RM;ﬂf 't'[ =
mt”réﬂ 000 previously paid by instalments). The understatement is not detected until a

1 0
dit is carried out two years later.
the correct amount of tax is paid despite the error in the return, th.ere should be no
ace of dishonest intention. No action should therefore be taken against either the company

th the company and the tax consultancy firm should. have exercised care and diligence in
ing and ensuring that the return is correctly completed. . ' »
lement of tax had negligently been made on the basfs. of the incorrect figure, action may
wsidered against the company under s 113 for making an incorrect return. : .
ﬂaére js evidence to indicate that the understatement is made othe:r than umntentronald );c(:‘g.
re have been previous or subsequent incidents of a similar nature in the samt;*1 case C;f;n i
tern of frequent occurrences of a similar nature in a number of other cases), then a
considered against the tax consultancy firm under s 1714(1A).

Example 5: Claim for deductions or incentives nct support
by documents :

A tax agent is engaged to prepare a company's income tax reluin jor a particular
assessment. A director of the company provides a statement ‘contirmed by him) cont;

The Income T (Amendment) Act 2000 seeks to make changes to the ITA in view of the

the tax agent to make a claim for double deduction for the R & D expenses. The tax self-assessment systemn and current year basis of assessment.

advises the director of the requirements and conditions for a valid claim under s 34A of
and, being satisfied with the director’s confirmation that the company is eligible for the
deduction, forwards the claim in the appropriate form duly completed and signed
director of the company. During a tax audit, it is discovered that there is in
documentation to support the claim. The figures upon which the claim is based are foun
estimated and some of the expenses included are not related to the research project.
The company may be liable to prosecution for making a false claim in the return (s 174(1)
making an incorrect return (s 113),

The director of the company may be liable to prosecution for assisting in the preparatit
return that has resulted in the understaterent of the company’s liability for the payment ¢
(s 1714(1A)).
No action should be taken against the tax agent as he has acted in good faith ang
understatement of the company’s liability for the payment of tax essentially arises fr
mistepresentation on the part of the company’s director.

\

14-128 Basis periods
‘Eline with the public rulings on basis periods which were issued on 1 'March EOOSé,
'ﬁie ITA seeks to provide for companies with non-bl_lsmess sources of income to :
assessed based on the basis period instead of the basis year for a yeat of asses;lrnen .
This will be of significance to an investment holding company Wf-thh rnzg ave a
financial year thac ends on a day other than 31 December. This amendment is

effective from YA 2001.
| -
Overlapping of basis periods

Where there is an overlapping of basis periods, the dividend ir.lcome receweddm the
basis period for the immediately preceding year of assessment will only be ta;cef ontcheé
Q{arrespondingly, a claim for deduction under s 110 can only be allowed for
televant year of assessment in which the dividend income is taxed.

14-127 © 2018 Commerce Clearing House (Malaysia) Sdn
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. retention . . .
‘ Of' h the CA 1965, all records that relate to any business in Malaysia must be
wit ;

d rerained in Malaysia.
will be effective from YA 2001.

914-130 Filing of prescribed forms

With effect from YA 2001, the Director General may allow any form p
under the ITA to be furnished on an electronic medium or by way of el
transmission. e above
However, with effect from YA 2014, the electronic filing of income tax repyy
accordance with s 152A of the ITA is compulsory for companies pursuas
77A(1A). In addition, a company’s return furnished to the Director General hgg
based on accounts audited by a professional accountant together with a report |
by the said professional accountant in accordance with s 174(1) and 174(2)
1965. Notwithstanding this, the IRB has clarified on 19 March 2014 tha 5
company is exempted from filing audited accounts with the Companies Co
of Malaysia, the company is not tequired to comply with s 77A(4). Ins
company will only be required to submit its rax recurn based on informatig
final accounts. .

14-131  Record-keeping

Time period

s ies . . ‘ l

" ¢ from 1 January 2001, the penalties for failure to maintain proper re;ordi

ch;ffesciness operations will be increased to a fine of not less than RM300 and no
Jut

i Sf (6]
hﬂr RM].O 0()0 or to impfis()nment fOI a term not eXCeedlﬂg one year or t
than ?

4132 Issuance and appeal against assessment

; ssessment

yance of an a | . iy
fect from YA 2001, where a company fails to submit a return for /1 yeab t
3 1 i es

. eem thé ‘Director General may issue an assessment based on his/her

ment, the i _

ment Of the company'’s chargeable income.

2l against an advance assessment 50 (). an

‘ il | a

qm vith the current year basis of assessment, with ef_fect from YA 20 s ea,r .

%‘;:al ;;g'ainst an advance assessment can be made within chree months of t cy o

V i : made.

ment following the year of assessment for which the advance assessment 1s

In line with the requirements in the CA 1965 for companies to keep records
years, the time period for record-keeping is limited to seven years from the end of
year to which any income from the business relates.

133 Malaysian tax imputation system

th effect from 1 January 2001, the s 108 imputation system was replaced. w1th_ zlt
ing of tax payments and rax deducted from dividends based on the financia

end of a company. The details of the mechanism are discussed below.

Example 1

A company had a financial year ending on 31 December 2007. -
The company would be required to keep its records for this financial year up to 31 L am 8
2014, =
Where the taxpayer did not submit the returns within six months from the fincnc,
for a year of assessment, the records would need to be kept for seven yecrs - fter
the year in which the return is furnished.

mpared aggregate consists of the following:

nce of s 108 credit brought forward
Tax paid
Tax set-off under s 110

Example 2 Tax refund under 5 111

A company had a financial year ending on 31 December 2007. If the company subr
returns on 31 May 2009 instead of by the due date of 31 July 2008, it would be
keep its records (for the financial year ending 31 December 2007) up to 31 December ;

erm “tax paid” refers to any payment of tax made by .the company ig the 1]351;2
iod for a year of assessment whether or not paid cthrough instalments under s

. ayments (if any) in respect of: |

the tax payable for YA 2000 (CYB) and prior years of assessment;

Electronically readable form -
b any penalties imposed under s 112(3) or's 113(2);

. . p—-— : ; 107B or s 107C; or
readable form and ensure that they are readily accessible and convertible into writi ; any increase in tax under s 103, . 1’08
Further, if the records have been originally kept in a manual form and subse 9 any excess or any increase on the excess under s ; e chacersie
. . n the
converted into an electronic form, they must be recained in their original ( The rax set-off under s 110 is restricted to the amount of the tax o g
form

me of the company less any rebate under s 6B or any relief under s 132 o%‘ s 133.

e tax refund under s 111 refers to the refunds madf: by the Governrlr;ent ﬂl:l’l feiieclt
overpayment of taxes. Section 108(14A)(c) was introduced to t}f e .et scaccoum
January 2001 for the remission of tax under s 129 of the ITA to be tal engrn ceount
in the computation of compared aggregate and compared total. [Note
ng(MA)(c) has since been substituted by the Finance Act 2007.}

The term “records” includes:
® books of account recording receipts and payments or income and expendit

® invoices, vouchers, receipts and such other documents as in the opinion of
Director General are necessary to verify the entries in any books of account,

and any other records as may be specified by the Director General,

114-133
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Compared total 134 Set-off for tax deducted

- ; : i sessment or
This refers to the total tax which the company was entitled to deduct ang fect from YA 2001, the Director General is allowei © iikzii?da:nd had been
to have been deducted from the dividend paid, credited or distribyge assessment on the shareholder of the company where ufficient payment in
shareholders in the basis period for that year of assessment. red although the company had made no payment or ins
Where the compared total exceeds the compared aggregate, the excess gm
becomes a debt owing to the Government and payable at the end of the sixth , instalment payments under s 107C; and
from the date following the close of the accounting period. No requisition ) 1 fall under s 108

) . . . . i & a. : . .

b¢ 1551.16(21 by the Director General. If che debt is not paid by its due date, a- i i1l be assessed on the net amount of the dividend received with no  chapter
10% is payable. cholder will be

ding s 110 set-off given to him/her when computing the tax payable for the
oM

Where the compared aggregate exceeds the compared total, the excess s
rward for franking fut ivi . i the
" © "8 SR ciidends this proposal seeks to counteract any tax benefits obtained by_ ‘
: . sinc
der, there appears to be a double taxation on the income of the company
jlder,

i i g (0] [he GO ernment.
i G remains as a debt oW1 vV
Staﬂdlﬂé taxes Of fhe (,Dmpaﬂy wing t

The Director General may issue a requisition notice (which may include a n
exceeding the amount of that shortfall) under the following circumstances:

® If the company fails to furnish the statement or provide the
information and the Director General is of the opinion that the comp
distributed dividends in the basis period for that year of assessment; and

175~ Section 108 credit as at 31 December 2000

i it and will
i 108 credit as at 31 December 2000 remains as a credit an w.
e s f assessment. This implies
carried forward to YA 2001 and subsequent years o asse - This rm
d ere will be two separate s 108 credit accounts maintained to dlstl;ng.l.us =
| ivi iStii eri
isions which takes into account dividends distributed based on a basis p
OVision:

If a company which is not entitled to deduct tax from a dividend, isg

of its shareholders a certificate which purports to show that tax
deducted.

The Director General may, in his/her discretion, for any good cause shown, rem e of a calendar year basis.
whole or any of the amount of debt due under the appropriate circumstpa =,

where the amount remitted has been paid, it will be repaid. This is deemed
effect from YA 2001.

Id/existing s 108 credit account may be increased or reduced by an assessment of
on to any assessment up to YA 2000 (CYB).

e is a shorcfall in the existing s 108 credit account due to tax discharged or
yable up to YA 2000 (CYB), the shortfall will be a debt due to the Government.

5 108 credit balance will be reduced by the tax deducted from fucure dividends

the balance is nil.

Further, where the following circumstances arise:
® instalment payment under s 107C; and
® refund of tax under s 111,

the Director General may revise the compared total, the . eompared aggregate or

108 balance including repayments of the debt arising from the shorefs
requisition notices issued as he/she deems appropriate.

4-136 Single-tier tax system |

‘ plify and enhance the efficiency of the tax administration system, w1thheffect

YA 2008, the single-tier system was implemented. UEder dth1s ;ystehm, ; f;dtear);
ks of cor ies | dividends distributed to che shareho

rofits of companies is a final tax and the .

libieitax exem]fted in their hands. To cater to companies that ha"d as 108 bal_a;ze :s

1 December 2007 and wished to utilise it, a transitional penpci wlas prOVLl: na(;

ber 2013 during which the transitio

e from 1 January 2008 to 31 Decem .

v ionz Woulc-lI apply. With effect from 1 January 2014, all companies are under tl;;

[Bic: cox system, and any s 108 balance they still might have on that date wou

In addition, if a person fails to render a statement (Form R), a fine of berween R
and RM2,000 or imprisonment for a term of six months or both may be i
upoen conviction,

The Form R is required to be submitted to the IRB within six months folle
close of a company’s accounting period. For YA 2001 and YA 2002, the deadli
submission was the same as the submission of the Form C, which was eight

and seven months respectively from the close of the company's financial year
effect from YA 2003, the extension of the submission of the Form C within

months from the end of the financial period also applies to the submission of the
R.

v v i i i t take into
cr transitjonal pro isions FDI‘ resmlent companies are in place (o]

2

unt the fi )H()Willg:

Ihe entire CU[lCept Of ti e s “8 b { L] i W‘ 1 alal as a ]. Decembef 200; .
alance 0om ared % ‘ Compaﬂlﬂs lth o § ].08 C[edlt b nces ds 3
' § 3 p ggfﬁ'gﬂfe, Compﬁ.red I-“."‘ d

even the Form R would no longer be relevant after 31 December 2013 with che |
application of the Single-Tier Tax Syscem (see N14-1306).

On 1 January 2008, companies with no s 108 credic balances will automarically

move to the single-tier system.

114-136
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® Companies with s 108 credit balances as at 31 December 2007:

— Companies with s 108 credit balances as ar 31 December 2007
given a six-year transitional period from 1 January 2008 to 31 Decer,
2013 co fully utilise che credir balances. N

t

Iders, a company is allowed to declare ”smgle—tl;:r };h:;d;i?;
form’ the IRB, provided that the s 108 balance. 12s c;a i
rgo s 108 balances. The same dnlnden vou |
for the various categories of dividen

_ prdinary sharehp

ing to in

hout having

: or the company has opted to fo
used as long as the dates of payment

e

- i reference
ividends paid are other than to ordinary shareholdersb, Zg il;ed enee

. will be treated as single-tier dividends and can be osecha5 4 even

in 1 ; 19
any still has unutilised balances in its s 108 account o

— These companies will automatically move to the single-tier System
January 2014 although they may still have unutilised credit balances.

— These companies will be given an option to make an irrevocable |
to move to the single-tier system. A company which makes g

election is required to complete a Form RS0 and submit it to the
Processing Centre.

hal Oldecss it
h the comp
he s 108 balances.

SELF-ASSESSMENT FOR OTHER TAXPAYERS

— These companies which have fully utilised the credit balances ar any

during the transitional period will automarically move to the si
system,

4.138 Overview islated to facilitate the implementation
— These companies will only be allowed to adjust their s 108 credit b Jance : ¢ Amendment) Act 2002 was legislate
downwards for any tax discharged, remitted or refunded in respect of

which have earlier been accounted for.

Tncome Teoox 200
olf-assessruent from YA 2004 for:

# individuals;
— The tax on dividends paid to shareholders by small and medi

companies is to be deducted from the s 108 credit balance based on
highest current tax rate.

W pactnerships;

sole corporations;

The following conditions also apply with regard to the claim of tax credit Q:

shareholders: L) co-pperative societies; and

[ ]

@ trust bodies;
®
[ ]

® Only cash dividends paid on ordinary shares are eligible for tax credit.

® Only direct expenses related to dividend income are allowed for Gedlucti
arriving ar adjusted dividend income.

execurors and administrators of deceased estates.

i i i nd
the ke hanges made to the ITA are in relation to basis periods, filing of recurns a
e key ¢

ne cransitional matters.

® The statutory dividend income of a company is deemed to-b2the total inco

(1) Basis period
or part of the toral income of the company. )

i ips for a year of
basis period for individuals (sole proprietors) and parltn;:shépals ’ e P};tmers
ment I[::vill remain as the calendar year. This means that 1n ividu e
ich have business income as a source of income with an accounting piOd et
“ er
. date other than 31 December would have to amend the basis p

a .
ev make their accounts to the calendar year basis.

isti i f a sole
; erson becomes a partner in an existing partnership or pa:;tnerf acl)ls a\in e
; :ii:)rp4 on a day in the basis year 2002 and 2003, and that day

becomes
.gunting period ending in the basis year 2003 #_then, the d;lg Ot;e person be
a partner to 31 December 2003 will be che basis period for YA :

49 ) . e s = .
i’ "ie i 1)(!( -Ie a. ld C [)—Opefatl ve societies 1§ tl:le ﬁCCOLlIltIIlg Pe
| ba51s Pe[l()d fﬂr trust S

applicable to such bodies.

® With the exception of dividends received fromyfublic listed com
shareholders who receive franked dividends during ihe transitional per.

only be allowed to claim a tax credit if the shares have been held continuou
for 90 days or more from the date of purchase.

Section 45 of the saving and transitional provisions of the Finance Act 2007 p
that a company is required to furnish a statement of the s 108 account in
prescribed form (Form R31) within 30 days from the date the dividend is
However, the following concessions have been given by the IRB: oi

{2) Filing of tax returns ‘ E

duegdate for the filing of tax returns for iﬂdixfiduals and paz:;zsgp;ole;ys
cular year of assessment is 30 April of the follf)wmg yea; as OE}R e

om the date of issuance of the Return Form. With e.ffect rgm e Suc,h g

;r'lg deadline was extended to 30 June ’_for‘ those carrgvmcllg (.m.mu:amﬂies.

ﬂetorships, partnerships, clubs, associations and Hindu joi

q14-138
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In addition, where an individual does not have chargeable income for the year by,
submitted a tax return in the previous year, hefshe is still required to file o tax

unless specifically exempted by the IRB. New arrivals are required to submijs a
of chargeability within two months of arrival.

From YA 2014, an employee {rom whose remuneration monthly tax deduetj,
been made and who fulfils cercain other conditions may elect not to submic .
return form.

See §1-500 and 91-900.

Trust bodies and Co-Operatives must
from the closing date of accounts.

The Administrative p

submit their tax returns within seven

An estimate of tax payable is not required to be furnished if the basis period in
the company (non-SME), trust bod

¥ or co-operative commences operations js less
six months.

(3) Notice of assessment
In line with the self-assessment system, the taxpayer will be deemed to have
served a notice of assessment on the day he/she submits his/her tax recurn to the I
(4) Tax payments

Any tax payable/balance of tax payable not covered by an instalment scheme

individuals.

With effect from YA 2004, the due darte for sole

associations and Hindu joint families will be 30 June in the year following the ye
assessment. The due date for trust bodies and co-operative societies Will be ¢h
day of the sixth month (seventh month with effect from YA 2004).

(5) Estimate of tax payable

proprietorships, partnersh ' py

The LLPs, trust bodies and Co-operative societies are required v furnish an esti _
tax payable. With effect from YA 2019 pursuant to s 187 E(TA), an LLP, trust
or co-operative society also are required to furnish the estimate or revised esti
tax payable via electronic filing.

For the quantum of estimate tax payable, see §14-124.

An estimate of tax payable is not required to be furnished if the basis period in

the company (non-SME), trust body or co-operative commences operations is less t
six months.

Law: s 107C3): Income Toax (Amendment) (No 2) Act 1999; Income Tax (Amendn

Act 2000 Income Tax (Amendment) Act 2002 Finance (No 2 ) Act 2002.
T14-140 The Special Commissioners and their powers \
The appointment of the Special Commissioners is made by the Yang di-Pe
Agong (the King). There are at least three
artached a Clerk who holds a federal
Commissioners

such Commissioners and to th
public office. It is necessary that the §
include persons with judicial experience. An appeal must be heard
at least chree Special Commissioners. The Yang di-Pertuan Agong may appoint
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If the Cha
hearing

he Sp

7 may be in his/her custody;
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h 14 [) y i heafln Of a
08 ersons a Chaifﬂ]aﬂ or Depl.lt Cllﬁlrmaﬂ to Pfeslde at tlle . g n
. irman of Deput? Chﬂ.lrmﬂﬂ has not been app01[lted or 15 not pIESEJ 1€
P i ing o (<
f thf.’ aj pEElS the Speaal CommlSSlOﬂerS Pfesent at the hear g h
O 2

choose oneg 1 their nu (&3] Wll() Slla”. be a pe[s()n Wltll legal Expeﬂence to
0 O h mb
may h

ar the hearing.
ial Commissioners have the following powers: . y
5 i eal and to
er to summon any person to attend the hearing of an app z

che pow

. i h herwise;
on oath or ot ]

i mmoned as a Witness
to examine the person su
the power

h W S) i
PO er to requife SuCh a pefsoﬂ to prOduCe an b()oks or dOCufneIltS wi Ch
the

pEISUﬂ ! Y rea ()[lable expe[l s !IlCLlIICCl by kllIIll‘llef
ower to dll()w SLlCh a n S S
tbe P

i ing the appeal;
in attending ¢ : | A e
all the powers of a subordinate court with regard to the enfo

ara . e
gea\y: hearing evidence on oath and punishment fo

~f a:tendance of witnesses,
contempt;

i cumentary;
. the power to admit ot reject any evidence, whether oral or do V5

® the power to postpone or adjourn the hearing of an appeal.

ule 5 of the ITA deals with appeals and covers the following:
hearing of appeals;

place of sitting;

place and date of hearing;

scope of argument;

onus of proof;

representation and attendance;
powers of Special Commissioners;
procedures;

deciding orders;

vexatious and frivolous appeals;
costs and fees; and

further appeals. d para 1A,
encourage judicial flexibility, Sch 5 para 1(3) has been ;mel}jle‘g: (?rr;lmli:;sioners,
ch provides for concurrent hearing of appeals before the Speci

been included. The following procedures will be taken into consideration:

ha

; : held
® Two or more hearing of appeals before the Special Commissioners may be he

concurrently at any one time.

. . ; el
® If the Chairman of the Special Commissioners is presiding at the hearing o

i i ; Special
of the appeals or has not been appointed or is not pres;:nt, thrc: (il "
i ea
Commissioners present at the hearing of the appeals may choos Vv
themselves to preside at the hearing of the appeals.
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