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THE MEANING OF DAMAGES AND COMPENSATION AT Common Law aND v Eoqurry

wrong including, in exceptional cases under Lord Cairns’ Act,’
wrong, is entirely necessary; it is an essential feature of damages. There is thug
excluded from damages three common types of case giving pecuniary satisfactiop,
by success in an action because they are not dependent on wrongdoing. These arq
actions for money payable by the terms of a contract, actions for restitution baseq
on unjust enrichment, and actions under statutes where the right to recover is
independent of any wrong.

Actions claiming money due and payable under the t

an anticipateq

Tecover monies payable under insurance policies.6 In tradi
contrast is between actions of debt and actions for damag
to be distinguished from actions for damages fo
require consideration here. 8

tional terminology the
es.” Actions of debt are
r breach of a contract and do not

imant. Often there Was no wrong avaii-
- Illustrations are provided by actions for

tties and Other Issues, followed at the
end of 201 setting out proposals for reform with responses required within three months. No Law

Commission Report on the matter has Yet appeared. And see too in relation to insurance Bedfordshire
Police Authority v David Constabie [2009] Lloyd’s Rep. IR. 39 where the term damages was held

not to have an established legal meaning in the context of an insurance policy’s coverage of police
liability under the Riot (Damage) Act 1886.

Bartoline Lid v Royal & Sun Alliance Insurance Ple [20071 1 ANER. (Comm) 1043, with s detailed

: meaning of damages (paras 77 and following), is a
useful illustration of 4 liability to pay a debt under statute being held not to be g liability to pay

Areference to some such actions is retained at the b
as to make the position entirely clear. Otherwise th
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eginning of a number of chapters or sections so
ey do not make an appearance.

A DEeriniTION OF DAMAGES

i tions for money paid under a contract wh¥ch
y paid under a ?Stiﬁeagfigf; ’tgcrec(:)over money paid to a third party for which
ganar st ,'all liable.? Such claims seek payment not of a loss suffered
e prll'ﬂ? It]hz value of a benefit received by the defendant by an ew;nt
g the defendant. There might be strong reasons to recognkl)se
il el;;lg l;:ne principle based upon the commission c%f a Jv.rogﬁ, 1i;]l§
e cxjstellc; ;vfrards to reverse a transaction have recently been confined in Eng
jtutionar ; v | .
{:‘i?m e t?mChnr:l?)r;:éy under statutes, where the claim is made 1rilidepen(ii11tﬁg
fstions Clalmmttg ctions for damages.!! Actions in respect of benefits un e
of a wrong, are thsa rovide an excellent illustration; further q:xamp]ss;1 are gsr?vmb_
i Sfurztgf empﬁ)oyment by claims for redﬁpil]ancy payrgf(;l\ffdiré f,orrnundgr o
e ir dismissal, both of which are now OVi :
::)IY’” ey 510; uAnciallr9célgIglgn the other hand, actior;s claiming money Wdh;ig
Employr;e;tolzlftatutes which have created a tort are acuogs i(;redglr:?:i?ztzzce o
vy iti e statutory tort may be _
iﬁhjﬂ ‘- deﬁnltI?JH at‘ﬁgifgrge;f(')lihthe genera){ duty imposed by the st.m:ute,ljji 01t‘
i 000 O?t )t[e the tort expressly, as do what is now the FaFal Acc1der_:ts (&
R \fre?ieceased’s dependants for loss of dependency!s and what is no?_f
- f”L‘ErO - 1 Services and Markets Act 2000 in faw')u'r of persons mcud
e rqnanmﬂl'anc:e on untrue statements in security listing particulars daE
e otust 16; somewhat similar is the liability in damages_ imposed by
B e M rcprescntat 7 for negligent misrepresentation inducing
(1 he Misrepresentation Act 196 or neg R B
u(l)t;fctt '? Further illustrations appeared in the (gl?ree. stiz:lt;tticz)sn g:fh e
B ction: isability discrim 1 :
ing acti,?ﬁl St Oztgcé? gstcﬁ:éég;e;ﬁg ﬁe mazlye the subject of civill li;g(:ge{“l}]l I:;%:,
o % im i ... for breach of statutory uty”.
v Ogle;ncllailorﬁglll:ttz;tder the umbrella of the Equality Act 2010
s ha'Vf'l "l thre f the earlier statutes and taking over in their stead,
e Othis ilear statement.'® A statute allowing actions for
unfortunately does not repeat

mone
is in 5O
e defe
the cla

Which ﬂﬂj

X Unjust Enrich-
% See generally Mitchell, Mitchell and Watterson (eds), Goff and Jones: The Law of Unj
3 t & Maxwell, 2016). Pl b el
0 ?eniqutgci? :;g:)()glﬁgg;lsi:?ng]ish law of a concept of restitutionary damages as one analysi
e e ; below. e )
iati licence fee damages, see Ch.14, be e e
" gegot}?t;ni;r Y ;:j;ai & Sun Alliance Insurance Plc [2007] 1 A ER. (C(;r;u;x; dl(f]jﬁéﬁng), i
dﬁs?is;?on in an insurance context, of the meaning qf dalllnlages E]iarlz;z bty o cataaate
i i iabili tutory debt being held not to
ful illustration of a liability to pay a stai
12 See para.33-002, below. )
3 Pt pror unfair dismissal, Pt XTI for redundapcy_pay_megts. B ko
" See the treatment of breach of statutory obligation in the stan
-003 and following, below. ' ) -
:: ]SBiechir?ggﬁl tl?gfpmvision had appeared in the Corhni}:-?]l"ue.lsJ ?ecnt }(:Ef: [tgi ‘c)l[ﬂ%f(; lf) (;r g;fh ifr: :; :o thepamount
. Altl h speaking of compensation, this as bee: ) e
?eog),\:?;l:’b‘feﬁ l;(s”.g ths modf:g of measuring it, somelln_ng dlff&l'ﬁl?[ frm}rx]dztiiron:gge;i :11; e
is precisely the same as in an action of deceit. It is believed that in leg‘m :21“ o
ViStorian times a tort is created despite the use of the word compensatio
e 9-053, bel
IH] tion at para.49-053, below. : ! ikl
13 g:i gfszzﬁfgalt?gn AEt 1975 5.66(1), Race Relations Act 1976 s.57(1), and Disability
ieloss 250 t that the Act is
i Xlll thit we hasve i(s )a statement in the very lengthy Explanatory Note to the Ac
designed to replicate earlier legislation.

(3]

1-007



1-017

1-018

1-019

THe MEANING OF DAMAGES AND COMPENSATION AT Common Law anp N Equrry

fall easily within the revised definition of damages. Slowly,

ings Ltd v Redfernst thought that they did not apply to breach of trust 45 The same
may apply to contributory negligence. Few cases in equity h i

of non-pecuniary loss and the possibility of awarding exemplary damages has rarely
been considered.

It must, however, be acknowledged that the omission of complete freatment of

money remedies for equitable wrongs is becoming increasingly difficult to maintain,
The observations of Lord Browne-Wilkinson in Target Holdings v Redferns referred

to in the paragraph above, if applied as an absolute proposition, would not be

13

Indeed, more and more often cases are presented by counsel on all sides Oit
mption that the rules such as those of causation, scope of duty and

same manner. 4%

The consequence is that the existence of equitable damages s recognised in the

definition of damages in this book but Some coverage is stil! le*itg other texts. This

approach will disappear eventually over subsequent editions of this book. Already,

Sl GG

# See Millett Ly again, this time Judicially, in Bristof and West Building Society v Mothew [1998] Ch.
1 CA at 17G: “Although the remedy which equity makes available ... is equitable compensation

rather than damages, this is merely the product of history and ... in my opinion is a distinctiop
without a difference.”

O [1996]A.C. 421,

4 “Even if the immediate cause of the loss is the dishonesty or failure of g third party, the trustee is
liable to make good the loss to the trust estate if, but for the breach, such logs would not have oc-
curred ... Thus the common law rules of remoteness and causation do not apply”; [1996] A.C. 421
at 434E-F.

“ [2014] 3W.LR. 1367 at [59]. Compare Lord Reed SPJT at [136]-
EWHC 1538 (Ch); [2016]4 W.LR. 115,
7 [1999] 1 N.ZLR. 664.

4 See, for instance, Sharp v Blank [201 91EWHC 3096 (Ch) at [891] (causation and remoteness); LIV

Bridging Finance Lid v EAD Solicitors LLP (In Admim'stmtion) [2020] EWHC 1590 (Ch) at [35]
(scope of duty).

[137]. See also Danie/ v Tee [2016)

[8]

8§ not yet cover a]l money
This is a significant omission because they alsg

however, in thijg
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A DerNiTion oF DAMAGES

dence or breach of a right to private information are
damages o E’; 311:::1 rggsco%ngr these equitable wrongs being covered before the oth-
fully covered- damages are now widely recognised as the same whether looked at
grs is that the law or equitable eyes. Another reason is that courts have often at-
through common label “tort” to this wrong.> Another example of integra-
esilie cominc’ . i td es,5! which refers to the
e ity is the chapter on disgorgement damages, :
ot 5 fits following an account of profits taken as a result of a com
disgorgemm Oftplz(l)e wrong. Finally, there is the treatment of licence_ fee damages
e tzs those damages in equity under Lord Cairns’ Act with the m_nnlar
which ama‘l;%;aj;;on law.’? Future editions will also featurebfli chapter on equitable
Ao iary duty and other equitable wrongs. ;
e foz;rrif(gg{eﬁﬁsgiﬁatioi must be made. waar'ds of equitable
et a1?3.11 into two categories. In the first category is claims for loss as a
scnsation f the wrongdoing. In the second category is claims for payment of a
- such as a sum that would reconstitute a trust fund or that would
Sum-Of B ent of the value of misappropriated company property. If a trustee
e dertaken to preserve a trust fund then a claim for the trustee to do
s implledl{/ u:rl ed are akin to a claim for debt, where rules such as remoteness of
ey pi\ t;S Ly. In the House of Lords and Supreme Court decisions OSE ?‘arget
dama_ge S ;1? v }l{:’)gdfe:smsﬁ and AIB Group (UK) Plc v Mark Redler & Co.,5* it was
f‘?lffﬁf :;11; only species of claim available was one in t}ile. ﬁrstlc catsgo;;sytizll:;il;
Ny doing. But claims for “su
~ost.oaded to the consequences of tpe wrong _ ‘ e
N ion” ant’s rights have a long history in equity.
qompensanoznégﬁgrfig:;ﬁiglt?l? restricti%le approach taken in Target and AIB,3 but
. e s discussed below, the recognition of the clalrp for subsyltutlve
Hclmsl{[j;:rfs:i?sﬁ has seen the restrictive approach distinguished, as it has been in other
c
. . .
Jur;f;h tflg%lgilrt of Appeal has recognised, the decisions in Targer H?ldgga?i?i ?ﬁ:
i i i tances of o
Group (Ltd) were concerned with the part1cplar1913cpri1;tslu R o o
solicitors that were defined by express and_ imp ;je in: e e Lt o
beneficiary obtained the full benefit for whlc};;:& argtanHShed At e 1
same position as if performance haf:l occurred.’® An es aLtd) e i
loss-based approach of Target Holdmgs. and AIB Groupf (. b S
a company director makes an unauthorised payment o a nd,inb et
i d to the company. In those cases, the director is requir y
Ehiu;:(ﬂ;ugegggctive of whetll)ler the loss would have been suffered in any event.

4 At paras 48-026 to 48-033, below.
0 See the cases discussed at para.48-026, below.
B¢ SeeCh.15.
2 See Ch.14.
B [1996] A.C. 421. B
2 58; [2015] A.C. | oL
= 5250 t1: ]wllLIgﬁ,Csee A[gricugzuml Land Management Ltd v Jackson (No.2) [2014] WASC 102; (2014)
el : idging Finance Lid
# Sge‘,‘ff:r ifflsgance Wessely v White [2018] EWHC 1499 (Ch) at [45]—[46]; LIV Bridging Finance
v EAD Solicitors LLP (In Administration) [2020] EWHC 1590 (Ch). SERI /3 o)
*7 For other jurisdictions see in Australia, Agricultural Land Mamfrgemenr t v Jac bl
48 W.AR. 1, and in the Singapore Court of Appeal, Ping v Winsta Holding Pte
3s.

* Auden McKenzie (Pharma Division) Ltd v Patel (2019] EWCA Civ 2291 aitdE439].r0val in HURC v
* Bairstow v Queens Moat Houses Plc [2001] EWCA Civ 712, referred to with app
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THE OBJECT OF AN AWARD OF COMPENSATORY DAMAGES

“... derives incidentally a greater benefit than mere indemnification, it arises only from
the impossibility of otherwise effecting such indemnification without exposing him tq
some loss or burden, which the law will not place on him.”s!

This approach has been adopted in modern times in relation to damage to land,
whether caused tortiously>? or through breach of contract,® and has been applied
to chattels other than ships.>* Thus where a contractual breach resulted in the
destruction of a factory, the Court of Appeal refused to allow any deduction from
the damages, which were based on the costs of rebuilding, on account of what wag
described as “betterment”, for, as Widgery L] pointed out:

““... to do so would be the equivalent of forcing the plaintiffs to invest their money in the
modernising of their plant which might be highly inconvenient for them.”*3

Lord Denning MR pointed out that, when their factory was destroyed, the claim-
ants had no choice but to replace it as soon as they could, not only to keep their busi-
ness going but also to mitigate their loss of profit.’¢ On the other hand, where the
necessity of the case does not demand reinstatement, claimants may find themselves
limited to claiming for the diminution of the value of the property in question. This
is 5o, for instance, where a house has been purchased in reliance on a negligent
surveyor’s report, the cost of putting the property into the condition described in
the report not being required to put the purchaser into the position they would have
been in had the surveying contract been properly fulfilled.s

31 The Gazelle (1844) 2 W. Rob. (Adm.) 279 at 281. The analogy of the marine insurance rule of
deducting one third new for old, which Dr Lushington had to reject and on which Lord Kenyon had
earlier relied in Lukin v Godsall (1795) Peake Add. Cas. 15, is no longer of concern since modern
policies either exclude the rule or subject it to important exceptions: see British Shipping Laws, Vol 4,
11th edn (1961), para.529. This does not appear in the latest edition of the equivalent volume of Brit-
ish Shipping Laws, Marsden on Collisions, 13th edn (London: Sweet & Maxwell, 2003), paza.'5-
41, which simply states that “no deduction is made from the damages in respect of uravowable
betterment™.

32 Hollebone v Midhurst and Fernhurst Builders [1968] 1 Lloyd’s Rep. 38; Haysman v MRS Films Ltd
[2008] EWHC 2494 (QB).

33 Harbuitt’s “Plasticine” v Wayne Tank & Pump Co [1970] 1 Q.B. 447 CA. Bzt claimants must not
go further than they need: Scott Wilson Kirkpatrick & Partners v Ministry oL efence [2001] 73 Con.
LR.52CA.

34 Baconv Cooper (Metals) [1982] 1 All E.R. 397 (rotor for machine for fragmenting steel; breach of
contract). And compare at para.37-021, below, Lagden v Q’Connor [2004] 1 A.C. 1067 where hir-
ing a car from a hire car company brought additional benefits for which the claimant did not have
to account: see especially Lord Hope at [30]-[35].

55 Harbuit’s “Plasticine” v Wayne Tank & Pump Co [1970] 1 Q.B. 447 CA at 473. See similarly at
468 and 476, per Lord Denning MR and Cross LJ respectively.

%6 [1970] 1 Q.B. 447 CA at 468. He distinguished the destruction of a chattel, saying that “if a
secondhand car is destroyed, the owner only gets its value; because the owner can go into the market
and get another secondhand car to replace it”: at 468. But this may not be possible with all chattels:
see Bacon v Cooper (Metals) [1982] 1 All E.R. 397, above (“rotors, unlike motor cars, are not bought
and sold secondhand™: at 399d); even as to cars see Moore v D.E.R. [1971] 1 W.L.R. 1476 CA at
para.37-069, below. It was on the ground that the rule of no deduction of “new for old” applies only
to damaged property repaired and not to destroyed property replaced that Colman J in Voaden v
Champion, The Baltic Surveyor [2001] 1 Lloyd’s Rep. 739 refused the cost of a replacement ship
of greater value than the ship sunk. Such a rigid distinction between the two categories does not ap-
pear to accord with principle.

57 Philips v Ward [1956] 1 W.L.R. 471 CA; Perry v Sidney Phillips & Son [1982] 1 WL.R. 1297 CA;
Watts v Morrow [1991] 1 W.L.R. 1421 CA and Swith and Smith v Peter North [2002] Lloyd’s Rep.
P.N. 111 CA, are the principal cases. Where the cost of putting the property into the condition as
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COMPENSATION 1S NOT DISCRETIONARY

The fourth variety where, at first glance, it appears that compensation is awarded
nd loss is where the claimant recovers an award commonly, but misleadingly,
e ibed as “transferred loss”. In Lowick Rose LLP v Swynson Ltd,>® Lord Sump-
d_esCr‘lj elivering the decision with which three other members of the Supreme Court
:;Ited, said that the principles applies where the:

« known object of a transaction is to benefit a third party or a class of persons to which
a.[.r.;'u'd party belongs, and the anticipated effect of a breach of duty will be to cause loss

to that third party.”

For instance, in cases of carriage of goods by sea even if tit}e and risk to the.goods
has passed to the consignee, the shlp_per can s_ull sue the s}_npowner for ngghgence
causing loss or damage to the cargo.”” The rationale was given by Lord Diplock as
peing that, unless the terms provide otherwise, the shipper en.ters thq contrac_t with
the shipowner for the benefit of all persons whq may acquire an interest in the
goods.** But expressed only in these terms, this principle of “transferred loss™ is an
anomaly because it is contrary to rules of privity of contract. As applie(_i to owners
of property it became known as the “narrow ground”. However, the principle was
extended to commercial contracts generally in Linden Gardens Trust v Lenesta
Siudge Disposals Lid,*" where Lord Griffiths re-explained it on a “broad ground”
and reconciled it with privity of contract by explaining that the loss was genuinely
suffered by the claimant because of the claimant’s interest in providing the third
sacty tle intended benefit. However, as Lord Sumption emphasised in Lowick Rose
: P v Swynson Lid, the principle can only be applied where (i) there would be a
-plack hole” because the third parties cannot recover themselves and (ii) the claim-
ant enters the contract with the manifested object of benefitting the third party.®>

4, CoOMPENSATION 1S NOT DISCRETIONARY

It follows from the previous discussion that an award of compensatory dam-
ages is made as a matter of right. It is not a matter of discretion. Even when a right
to compensatory damages is created by statute, the use of permissive words like
“may award damages” is unlikely to be understood as creating the radical change
of making compensatory damages a matter of judicial discretion. This issue was
decided as a preliminary issue in Energy Solutions EU Ltd v Nuclear Decommis-
sioning Authority.5® In that case, the primary judge was concerned with a claim for

described has been allowed, as in Freeman v Marshall (1966) 200 E.G. 777, this is only on the basis
that this cost does not exceed the amount by which the value of the property as it stands falls below
its value as described—or, more accurately, below the price paid. For details see paras 34-050 to 34-
060, below.

* [2017] UKSC 32; [2018] A.C. 313.

¥ Dunlop v Lambert (1839) 2 CL & F. 626.

0 The Albazero [1977] A.C. 774 at 847.

S Linden Gardens Trust v Lenesta Sludge Disposals Lid [1994] 1 A.C. 85. See also Alfred McAlpine

Construction Ltd v Panatown Ltd [2001] 1 A.C. 518 at 547-548, per Lord Goff, 568, per Lord

Jauncey, 577-578, per Lord Browne-Wilkinson, 582583, per Lord Millett.

[2017] UKSC 32; [2018] A.C. 32 at [15]-[16].

[2015] EWHC 73 (TCC) at [71], [93]. It was not suggested on the appeals that such a novel concept

lig-l:;;ed in domestic law: see [2015] EWCA Civ 1262 at [67] and [2017] UKSC 34; [2017] 1 W.L.R.
at [8].

62
63
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Non-Pecuniary Losses

injury to feelings may be included in the damages, and indeed in torts infringiy

family relationships the injury to feelings represented the principal loss. These torts
however, have all been abolished by statute,* so that what were once the Mog;
important illustrations of this head of non-pecuniary loss have been removed frop,
the scene, and there are left at common law only those torts in which injury to fee].
ings generally forms a subsidiary element in the damages. Thus injury to feelingg
would seem to be allowable in torts which primarily protect reputation, certain]y
in libel and in slanders actionable per se*® and most probably in malicioyg
prosecution. The same is true of assault*” and has been recognised as being true of
deceit.”® Invasion of privacy, stemming from breach of confidence in its persong)
as distinct from its commercial form, has from the beginning of the century begup
to attract damages for injured feelings.+ Increasingly in trespass to property or
nuisance there has been an award for mental distress or anxiety*; on the other hang,
it has been held that this head of non-pecuniary loss cannot be claimed in the tort
of conspiracy’' while the position with injurious falsehood is not yet settled s
Negligence resulting in economic losss? is unlikely to lead to damages for mentg]
distress.™* Statutory torts involving discrimination which formerly appeared iy,

# Law Reform (Miscellaneous Provisions) Act 1970 ss.4 and 5.

4 Goslin v Corry (1844) 7 M. & G. 342 at 346 (damages “for the mental suffering arising from the
apprehension of the consequences of the publication”); Ley v Hamilton (1935) 153 L.T. 384 HL at
386 (damages for “the insult offered or the pain of a false accusation”); McCarey v Associateq
Newspapers [1965] 2 Q.B. 86 CA at 104 (damages “may also include the natural injury to the fee]-
ings”); Fielding v Variety Inc [1967] 2 Q.B. 841 CA at 855 (“entitled to be compensated ... for the
anxiety and annoyance ); John v MGN [1997] Q.B. 586 CA at 607F (the sum awarded “must ..
take account of the distress, hurt and humiliation which the defamatory publication has caused”),

47 See Lane v Holloway [1968] 1 Q.B. 379 CA.

4 Doyle v Olby (Ironmongers) [1969] 2 Q.B. 158 CA at 170 (may be appropriate to consider “worry,
strain, anxiety and unhappiness™); Mafo v Adams [1970] 1 Q.B. 548 CA at 558 (damages. may be
increased where there are “circumstances which aggravate the suffering and injury”); Shelley v Pad-
dock [1978] Q.B. 120; Saunders v Edwards [1987] 1 W.LR. 1116 CA; East v Maue 199171
WLR. 461 CA;Av B [2007] EWHC 1246 (QB); Kinch v Rosling [2009] EWHC 28 (3JB).

¥ Cornelius v de Taranto [20011EML.L.R. 12 at 329 (damages not in issue in CA); Compbell v MGN
Ltd [2002] EM.LR. 30, at 617 (damages not in issue in CA or HL); Archer v Williams [2003]
EM.LR. 38 at 869; Douglas v Hello! Ltd [2004] EM.LR. 2 at 13 (these dumzges not in issue in
CA); McKennitt v Ash [2006] EM.L.R. 10 at 178 (damages not addressad iy CA); Mosley v News
Group Newspapers Lid [2008] EM.L.R. 20 at 679. These first instance cases are considered at paras
47-005 to 47-007, below,

% Owen and Smith v Reo Motors (1934) 151 L.T. 274 CA (explained on these lines by Lord Devlin
in Rookes v Barnard [1964] A.C. 1129 at 1229); Drane v Evangelou [1978] 1 WL.R. 455 CA; Mil-

E.R. 1065: all at para.39-020, below.
' Lonrho v Fayed (No.5) [1993] 1 W.L.R. 1489 CA.
2 Against: Fielding v Variety Inc [1967] 2 Q.B. 841 CA at 850 (“the claimants ... can only recover
damages for their probable money loss, and not for their injured feelings™); in favour: Joyce v
Sengupta [1993] 1 W.L.R. 337 CA at 348E (“instinctively recoil from the notion that in no
circumstances can an injured claimant obtain recompense ... for understandable distress™).

*  The damages recoverable for non-economic loss by a car owner deprived of their car through

Ltd v Hoyer Group UK Ltd at para.37-062, below.

Verderame v Commercial Union Insurance Co Plc [2000] Lioyd’s Rep. PN. 557 CA, a case of
professional negligence, held that where the duty of care arises in respect of economic loss there will
be no recovery of damages for mental distress any more than there would be if the professional
negligence claim were brought, as is commoner, in contract. For mental distress in contract where

[68]
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MenTaL DisTRESS

tatutes’® have now been brought under the umbrella pf the qual;tez }{\eg
s,eparate sta it is provided, as it had been before, that an award of Qamf%ss '1}}? tl;tu-
2._010 Wher‘? tion “may include compensation for injured feehr_1gs ; e s N
f discnmmalving harassment’? allows for damages “for any anxiety caused ¥ (;
ko) port mV’?SS Another example is the tort of intentional 1.nﬂ1_ct1.0n of cmot}ona]
mrassment C v WH,3® damages for the tort of intentional 1'nﬂ1ct19n of emotiona
» Afwarded f,or “pain, suffering and loss of amenity” including a component
ere
E ('jIStfg;chS.oints should be made on recovery for mental distress. First, with
Two-Pamc'u alptorts the damages may be aggravated where the mental d1stre,'§s
all the mtf:Imo?has been exacerbated by the unpleasant nature of the defendant’s
g ibe ClallmaA[?delration of the levels of awards will appear in the chapters devoted
oduct CC’nSlrts Secondly, it is thought that damages for mental distress, whether
to Pamcular - t. should be restricted to individuals and be unavallame to corporate
ager friaied fF)I:crflgoc’orporaltions have no feelings to injure. Such authority as there is,

dajm? mssglme time, conflicting but moving in the right direction.® Fortunately,
s, for :

harm W
for ment:

O i -023 and following, below.
i sionally lead to an award see paras 5-02 and fc ing. below
T lé] eglgzggﬁgt?gﬁaggnfg% Race Relations Act 1976 and Disability Dlscnrr_un?tmn
: il h i 4 isions ce
3 ljzfﬂ}»';-;; h;]]iMce and the Regulations that go with them are repealed by the provisions, in for
P et Equality Act 2010. _ -
o Prosflegc(tg?’aafiﬁz azubef(ie “(whether or not it includes compenjslago(jli\lr on7jn[1§0<())tlh]e:i l:{;ifsE.)R.
e : ; ; t, Ex p. Factortame Lt 0. 0% .
i Secretary of State for Transport, xp. F | / i
i involving discrimination by the United Kingdom again
f the Factortame cases involving di ng e
942’];1;(;& ?gr:iogn fishing vessels, it was held that Art.52 of Fhe Europelan C%ﬁgﬁgi&:ﬁz;gﬁ;
g:res the right to nationals of one l\«'{ember State to establish themselves i
nly with economic loss. » _ ) -
s Co{lcerfri?noHaiassment Act 1997, which has survived the arrival of the Equ:[aihty ]é\c; ;0[12% -
f" Prot?cﬂ(ﬁz) Awards were made on this basis in S&D Property Investments Lt ;;1} ]l];!‘ o
“ ]S;‘c[t}liog 1726 (Ch) (where it was rightly said that anxiety need 11(3: ;n}ount t[c2) [I):??)IlltE L és;l o
i in Rayment v Ministry of Defence
Ao o) 2721 oo _followm_g), i It ) and Roberts v Bank of Scotland [2013]
Ilying, humiliating and insulting an employee
g%é?féﬁ?%fcﬁ (£7,500 for bombardment of phone calls to customer by bank).
: 7 (QB). ) o
3 '[gt?lts\llﬁthcl ﬂi’ﬁeiseix?ger)Newspapers Group v National Gra_ph{cql Association [1984] I.R.L.rR(;ii’z
thai aggrafated damages may be awarded not only to an mdwfua;l_nut torid CQEEE?VYR(:; o
i s rary i [ ture Indus
inanimate body is considered to be wrong; to ﬂ]e contrary is Cm'un_a ia . 1];‘ u g
[1987] Ch. 38 where, under a cross-undertaking for losses occasioned by a © Orate,daimams
ages were ldivided in the proportion of three to one betwecbil th_e 'Lnd.lwdual and corp o
af such a split “recognises that contumely and affront affect individuals, not ingn?arei c(:)%rpa defma-
i i jial Ti No.2) [2006] EM.L.R. 5 ai 2 -
t . In Collins Stewart Ltd v Financial Times Ltd (
;oiagse?it%a;nagain been rightly held that aggravated damages were go; ;c]) ‘tl):afhv;:r&il«;ﬁ ;Z;
corporate claimant with no feelings to injure: [20Q6] EMLR 5 at [30] an [ tﬁe e
ing that Messenger was wrong, Gray J unconvincingly dlstmgmshled it ?(:1 .Hgv gl
~ concerned exemplary damages: [2006] EM.L.R. 5 at _[32].’80 too in Mcdenm R
- EMLR. 10 at 178, a claim for breach of confidence and invasion of privacy, damag o g
. ings and distress were awarded to the individual claimant b1_1t not to the compa;ly 5[2010] e
\ McKennitt v Ash [2006) EM.L.R. 10 at [162]. Tugendhat J in Hays Plc v Hartley | EWH
- : i “a corporation is not entitled to damages for injury to
- 1068 (QB) at [24] stated categorically that a corp e o R
- feelings”. He said much the same in Metropolitan International Scho i Sguiachion T
- [2010] EWHC 2411 (QB) at [14] and in Cooper v Turrell [2011] EWHC 3 (?e e
- that in the latter he awarded more to the individual C]ajllnaﬂt than t'o the cozrgtljrza e 33.5 ot
~ Eaton Mansions (Westminster) Ltd v Stinger Compania de Inw?rs_zon SA 1[) . 1 S ongs.
- onthe basis of the above authorities Fdward Bartley Jones QC,. smtu]ng as].E ::V I—?E % e,
~ held a corporate claimant disentitled to aggravated damages: [2012]
- [714.
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which was adopted, even after a general change of heart had appeared,!3s in
Sampson v Floyd,*¢ and in Calabar Properties v Stitcher,'¥" breach of the lessorg
covenant to repair was held to lead to such damages. The law stood thus whep a
further edition of this work was being finalised in 1987,'3 but a more limiting g
titude was on its way and retraction just round the corner.

The downturn started with Bliss v South East Thames Regional Health Authoy.
ity'* holding that damages for mental distress were not recoverable by an employee
suing not for wrongful dismissal but for breach of the implied term of trust ang
confidence; Cox v Philips industries'® was overruled. Dillon LT echoed in more
detail the sentiment already expressed in Heywood v Wellers,'*! but until Bliss virt.
ally ignored in the intervening cases, that in effect the appropriate context for dam,.
ages for mental distress was where the predominant object of the contract was the
provision of some mental satisfaction, whether by the giving of pleasure or the
removal of distress'*?; a contract of employment was not such a contract. Then i
rapid succession came a series of cases in the Court of Appeal refusing damages
for mental distress, and for the same reasons, in the other types of contract in which
they had formerly been allowed.'* In Hayes v James & Charles Dodd,'* the
defendant solicitor had wrongly advised the claimants that there was essential rear
access to the larger business premises they were purchasing so that, without that ac-
cess, the business had to be closed down and the premises eventually disposed of,
but no recovery was allowed to the claimants for their anguish and vexation caused
by all this; the contract was a commercial one. In Watts v Morrow'* the defendant
surveyor had wrongly pronounced the house the claimants were purchasing to be
in good condition but their distress at having to live effectively on a building site
while extensive repairs were carried out did not sound in damages; again the
contract was a commercial one. In Branchett v Beaney,'* the defendant landlords
constructed an access way to a new house which it was proposed to build acress
the front garden of the claimant, an old lady who was their tenant, but it was held
that breach of the covenant for quiet enjoyment in the lease did not give rise tocam-
ages for the claimant’s injured feelings and mental distress; the term enjsyment in
the covenant did not refer to the derivation of pleasure but simply to.the exercise,
use and benefit of the right. Somewhat later came Alexander v Roiis Royce Mo-

13
134

o

See para.5-027, below.

[1989] 2 E.G.L.R. 49 CA.

[1984] 1 W.L.R. 287 CA; and Elmcroft Developments v Tankersley-Sawvyer (1984) 15 HL.R. 63 CA.
The cases up to this time are all to be found there: 15th edn (London: Sweet & Maxwell, 1988), paras
99 and 100.

[1987] I.C.R. 700 CA.

[1976] | W.L.R. 638. Bliss had already been heralded by Shove v Downs Surgical [1984] 1 AILER.
7 but it was a case of wrongful dismissal.

[1976] Q.B. 446 CA at 463H to 464 A, per Bridge LI: “a clear distinction ... between mental distress
which is an incidental consequence ... of the misconduct of litigation ... and mental distress ...
which is the direct and inevitable consequence of the ... failure to obtain the very relief which it was
the sole purpose of the litigation to secure.”

[1987] L.C.R. 700 CA at 718; his precise formulation was “a contract to provide peace of mind or
freedom from distress”.

The curious W Egdell [1990] Ch. 359, where the claimant murderer unsuccessfully claimed dam-
ages for his distress at the disclosure of a medical report on him by the defendant doctor, was the
first case in which Bliss was applied but it was not grounded in contract.

144 11990] 2 ALl E.R. 815 CA.

145 [1991] 1 W.L.R. 1421 CA.

146 11992] 3 Al E.R. 910 CA.
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147 where no damages for distress and disappqintment were a'warded against the
1075, d repairer of a prestigious car. The earlier cases'“® which hgd apparently
seller and different results were interpreted as being limited to the distress caused
' rodll]lgﬁjcal discomfort,'* which had for long been accorded recovery,'™ or were
by P

51
doubted-t; ¢ v Morrow,'2 Bingham LJ summed up the position which had developed,

_breaker is not in general liable for any distress, frustration, anxiety,
yexation, tension or aggravation which his breach of contract may cause to
t party. This rule is not, I think, founded on the assumption th_at sugh reac-

: e not foreseeable, which they surely are or may be, but on conm.deratlons‘ of
i g arsa But the rule is not absolute. Where the very object of a contract is to provide
el relaxation, peace of mind or freedom from molestation, damages will be awarded
: ?flfﬁzu;;it of the contract is not provided or if the contrary result is procured instead.”'**

“A CO ntract
displeasure,
the innocetl

7
ouse of Lords rightly refused damages for mental distress in Johnson v
Co,'ss where the claimant property developer had engaged the
defendant soli Sitor to advise him in conneqtion with an acquisition for d.e\ielog-

nt of land over which he had an option to purchase and the SO.II'CltO'I‘ s
m?lﬁandim - of the matter led to anxiety as a result of the protracted litigation
m-:;ScF.SD to \;hich the developer was subjected, extra financial embarrassment for

{]
Thus the H
Gore Wood &

'~ pitn anct his family, and deterioration in the family relationships. The contract was

_purely commeércial one. The Court of Appeal refused d'amages _for disappoint-
‘. ent and distress on account of a solicitor’s poor preparation for divorce _proceed-
.s in Channon v Lindley Johnstone,'* and arising from the Ofﬁcial Sohcﬁor’s bad
ndling of litigation in Howell-Smith v Official Solicitor.'> Dlsappomtment at not
eiving publicity by way of credits in programmes for a highly succ;essful play
did not sound in damages in Brighton v Jones,'s* and no damages for d!st'ress were
en in Wiseman v Virgin Atlantic Airways Plc,'® where airline staff ridiculed the
mant and refused to let him board a plane.

[1996] R.T.R. 95 CA.
Those at para.5-026, above.
In particular, Perry v Sidney Phillips & Son [1982] 1 WL.R. 1297 CA. .
See paras 5-017 to 5-019, above. Holder v Countrywide Surveya_rs [200?{] P.N.L.R. 3 gt 29 again il-
lustrates the appropriateness of recovery for distress accompanying physical inconvenience; see the
- case at para.5-018, above.
L As was Sampson v Floyd [1989] 2 E.G.L.R. 49 CA.
[1991] 1 W.L.R. 1421 CA. : .
Though foreseeable, the mental distress could still be said not to have been in the clontf:mplatlon of
e parties as something for which the defendant would be liable: see further on this at para.8-209,
~ below,
4 [1991] 1 W.LR. 1421 CA.
5 [2002] 2A.C. 1.
02] PN.L.R. 41 CA at 884.

2006] PN.L.R. 21 CA at 394, The earlier solicitor case of Dickinson v Jones Alexander & Co [1993]
2FELR. 321 would today probably be regarded as wrong in allowing damages for mental dl_stress
o a wife against solicitors who, while aware of her fragile mental health, had handled her divorce

Proceedings badly so as to leave her with inadequate financial provision. None of the cases of the
'evious few years which had brought the law into its present position (see para.5-027, above) ap-
€ars (o have been cited.

12004] EML.R. 26 at 507 see [87] and [88].

06] EWHC 1566 (QB).
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the non-existence of a pecuniary one but in Farley the discomfort and distreg

caused by the excessive noise was completely independent of its effect upon the
market value of the property. Lord Scott’s dictum has now been firmly digap\
proved by Newey J in Herrmann v Withers LLP." Citing with approval what ig saig
above in this paragraph, he held the claimant purchasers of a residential Propert

entitled to damages for the disappointment and the loss of amenity in being yy,
able to use a communal garden in addition to the damages awarded representing the
diminution in value of the property from the lack of garden use.'”

These developments had not directly touched on the House of Lords decisigy
which had laid the foundation for the rule of no damages for mental distregg in
contract, Addis v Gramophone Co,'7¢ with its refusal of such damages to a Wrong.
fully dismissed employee. Addis had not been addressed by their Lordships ovey
the whole of the last century; then at the beginning of this, it has suddenly falley
for consideration by them on two occasions, first in Johnson v Gore Wood & Co,m
and next in Johnson v Unisys Ltd.'™ Although in neither was recovery for menty
distress in the context of employment contracts in issue—the former was a claim
for mental distress but arising out of a contract with a professional'™ while the ]at.
ter was a claim arising out of an employment contract but a claim for pecuniary logg
only'®—what was said in those cases about recovery for mental distress may sug-
gest that the continued existence of Addis, which Lord Woolf MR in the Court of
Appeal in Unysis'8! described as “a cornerstone of the law of” employer angd
employee,'? may be at risk.

Thus in Gore Wood,'® Lord Cooke was at pains to distance himself from any ap-
proval of Addis.'s* He pointed out that, in severely confining damages for wrong-
ful dismissal, their Lordships’ House of those days had seen the relationship of
employer and employee as no more than an ordinary commercial one which Was
“a world away from the concept now”. He pointed out that Addis had not been ap
plied, so as to refuse damages for mental distress in all employment circumstances
in either Canada'®s or New Zealand,!*¢ and concluded: “I take leave to deubi the
permanence of Addis in English law.” '8

The position in Unisys,'® was more complicated. In Mahmud v Bani of Credit
and Commerce International SA,'® the House had already decided tha: where the
employee’s claim was not simply for damages for wrongful dismicsai but for breach
of some other term of the contract, in that case of the so-called frost and confidence
term, Addis did not stand in the way of recovery of pecuriqy loss; non-pecuniary

174 [2012] EWHC 1492 (Ch).

%5 [2012] EWHC 1492 (Ch) at [125]—[128]. Full facts at para.9-108, below.
176 [1909] A.C. 488.

177 [2002] 2A.C. 1.

178 [2003] 1 A.C. 518.

1" Facts at para.5-028, above.

180 Facts at para.33-026, below.

81 [1999] 1 AIIE.R. 854 CA.

182 [1999] 1 AIlE.R. 854 CA at 858e.

183 [2002] 2 A.C. 1.

'8 [2002]2A.C. 1 at50BtoF.

18 Citing Brown v Waterloo Regional Board of Commissioners of Police 136 D.L.R. (3d) 49 (1982).
1% Citing Whelan v Wanitaki Meats Ltd [1991] 2 N.ZLR. 74.

187 [2002] 2 A.C. 1 at 50F.

1% [2003] 1 A.C. 518.

18 [1998] A.C. 20.
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. In Unisys, again only pecuniary loss was in issue but their
g other ilslgfl ;Ielrhaps)}_,ordg Steyn, 3\[Jvert: unable to find breach of the trust
e e term or any other term. Nor were they prepared to find _for a term
d COﬂﬁdencith wrongful dismissal because any extension of the law in relation

bich dealtl ‘;ismissal had been precluded by the legislation giving employees a
o wrong'y fair dismissal. Accordingly, the claim for pecuniary loss faﬂed and a
e ecuniary loss must equally have failed, indeed a fortiori. However,

e non-E a breach of a term of the employment contract independent of
d t.here be? court, there are indications that at least some of their Lordships would
f;""' toure aréd to contemplate recovery for mental distress. Thus Lord
ey gfeged to the preparedness of a Canadian judge to award damages for
ﬁbﬂ:man'nt];ess and loss of reputation and prestige where there was brea_ch of an
menﬁz]dd;;ﬁgation on an employer to be honest and to refrain from insensitive and
imp

unfair conduct, and added:

SIIOtaIli

in thi i he obstacle of
F an h would in this country have to circumvent or overcome t
F '“de:;h gggﬁ;g for myself, I think that, if this task was one which I felt called upon
Adais ..-

(o perform, 1 would be able to do s0.”"1%
H:

Lord Milleit agreed that:
i

« the general rule [namely, of no recovery for non-pecuniary los.s whether.to feelings
. ;é[%utation] would seem to be a sound one, at least in relation to ordinary com-

AN : 4 i : >191
X ;fo;cial contracts entered into by both parties with a view of profit.
oo m2

‘However, while:

... in Ad:fis’s case the House of Lords treated a contract of employment as an ordinary
o8 ‘cs;)'r.nmercial contract terminable at will ... contracts of employment are no lorgl,%;r regarded
as purely commercial contracts entered into between free and equal agents.

| 2 )
Two further cases in this area have followed in the House of Lords, Dunnachie v

Cingston upon Hull City Council,'* and Eastwood v Magnox El{zctric Plc,'* but
either adds to or advances the issue. Eastwood was concemed. with matters oth_er
han mental distress and non-financial loss!®3 angl D.um_mchte was Bﬁmmng its
atlawing of recovery for non-financial loss to unfair @smssal claims.'* Nor does
wards v Chesterfield Royal Hospital NHS Foundation Tms"t‘” take thf, matter
her as the Supreme Court was disallowing a claim for ﬁnan_mal loss, but it would
follow that there could a fortiori be no recovery for mental dlstr-ess. '

. The above views appearing in cases at the highest level, admittedly of an obiter
nature, suggest that the general rule in Addis may soon be ab:«:mdoned..However, the
ent position is that there can be no recovery for mental d1sH§ss arising from the
employer’s breach of the implied term of trust and confidence, this having been held

- [2003] 1 A.C. 518 at [44].

200311 A.C. 518 at [70]. )
{2003% 1A.C.518 at [[7 1]] and [77]. Lord Bingham, without delivering a separate speech, said that
_ he agreed with those of Lords Hoffmann and Millett.
™ [2005] 1 A.C. 226.

' [2005] 1 A.C. 503.
See the case at para.33-031, below.
- See the case at para.33-003, below.
" [2012] 2 A.C. 22. See the case at para.33-027, below.
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That the decision on apportionment is so much a matter of impression is dramat.
cally illustrated by Jackson v Murray,2 a case from Scotland of a child running ingg
the path of an oncoming vehicle, a not unfamiliar story in the annals of contriby.
tory negligence. Not only was the trial judge’s reduction of the 13-year-old girl’g
damages by 90 per cent changed down by the Scots appeal court to 70 per cent ang
further changed down by the Supreme Court to 50 per cent but also the reductiop
by the Supreme Court was only by a bare majority, the minority agreeing with the
Scots appeal court’s 70 per cent. Reference was made to the potentially dangeroyg
nature of driving a car, which could do much more damage to a person than a persoy
was likely to do to a car. And it was agreed that an appeal court could only interfere
with an apportionment made if it could be said that it lay outside the generous ambjt
within which reasonable disagreement was possible. Clearly, however, different
views were taken as to whether here this generous ambit had or had not been
crossed. The majority speech and the minority one are both worth perusal.

This guidance of the Supreme Court Justices in Jackson on the correct ap-
proach of an appellate court to apportionment in contributory negligence has since
been adopted by the Court of Appeal in McCracken v Smith,?! where there had been
a collision between a minibus and a trail bike being recklessly and illegally driven,
It was again held, though here unanimously, that the generous ambit within which
reasonable disagreement was possible had been crossed, and the court increased,
rather than reduced, the trial judge’s 30 per cent attributed to the claimant, the bike’s
pillion rider, to 50 per cent (together with an agreed 15 per cent on account of the
claimant’s not wearing a crash helmet).

Although an assessment of contributory negligence involves matters of impres-
sion, within a range of reasonable disagreement, there are basic principles of law
to follow in the exercise of determining the extent of responsibility for damage.
Three key points apply in the assessment of contributory negligence, the onus nf
proof of which is on the defendant.?? First, as in the example of a failure to weara
seatbelt, the assessment is concerned with responsibility for, and hence coniribu-
tion to, the damage suffered and not to the event that causes the damage S=condly,
the claimant’s contribution must be one cause of that damage. Henes, fault that
makes no causal contribution to damage cannot be taken into account 1.0 matter how
blameworthy the claimant.? Thirdly, the extent of the causal potency, and not
merely the blameworthiness, will affect the reduction.

As mentioned above, apportionment is to be assessed upon the degree of blame
or blameworthiness of the claimant and not solely on a test of causation, although
fault not causally contributing to the damage cannot be taken into account in the

and [13]. If in cases of very serious injury it can be shown, exceptionally, from medical or other
evidence that the wearing of a seat belt was likely to have made no difference, the trial judge will
be justified in making no reduction in the damages for contributory negligence. This was accepted
by the Court of Appeal in a valuable review in Stanton v Collinson [2010] EWCA Civ 81 CA of seat
belt contributory negligence. The attempt in Gawler v Raettig [2007] EWHC 373 (QB) to obtain a
substantial increase in the conventional reduction rightly failed.

19 See para.7-002, above.

2 [2015] UKSC 5; [2015] 2 Al E.R. 805.

2 [2015] EWCA Civ 380.

2 See AssetCo Plc v Grant Thornton UK LLP [2019] EWHC 150 (Comm) at [1095]-[1098].

2 Caswell v Powell Duffryn Associated Collieries Lid [1940] A.C. 152 at 165; AssetCo Ple v Grﬁ?‘f’
Thornton UK LLP [2019] EWHC 150 (Comm) at [1097] citing the paragraph below of the previ-
ous edition of this work. No issue of contributory negligence arose on appeal.

* Jackson v Murray [2015] UKSC 5; [2015] 2 AILE.R. 805 at [40].
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first place.25 The focus on blame is shown primarily by the use of the word

bsp onsibility” in s.1(1), and also by the use there of the term “just and equitable”.

Denning LI put it thus in Davies v Swan Motor Co26:
wyyhilst causation is the decisive factor in determining whether there should be a reduced
amount payable to the plaintiff, nevertheless, the amount of the reduction does not depend
solely on the degree of causgtion. The amount of the reduction is such an amount as may
be found by the court to be ‘just and equitable’, having regard to the claimant’s ‘share in
the responsibility” for the damage. This involves a consideration, not only of the causa-
tive potency of a particular factor, but also of its blameworthiness.”?’

An assessment of a claimant’s relative blameworthiness will be based upon all
circumstances but a key factor will be the extent to which the claimant could have
foreseen their loss. This foreseeability will, in turn, be affected by the extent to
which the claimant has been “reasonably induced to believe that he may proceed
with safety”,? and particularly where they have been so induced by the defendant.

One particular issue concerning the operation of apportionment troubled the
courts in the wake of the landmark decision in Banque Bruxelles Lambert v Eagle
Star Insurr=ce Co,” commonly called SAAMCO, that a claimant lender suing for
professioma! negligence cannot claim for their real loss, however foreseeable, but
is resuicted to the loss, when less, which is attributable to the breach of duty for

3 This sentence was endorsed in Natixis SA v Marex Financial [2019] EWHC 2549 (Comm) at [450].
Fault not causally contributing to the damage and therefore not to be taken into account in the dam-
ages is illustrated by Scullion v Bank of Scotland Pic [201 11PN.L.R. 5 at 68 (facts at para.49-071,
below): see [2011] PN.L.R. 5 at [81] to [86]. The Court of Appeal reversed on liability ([2011] 1
W.L.R. 3212 CA) but did not touch on this point. See also Sakib Foods Ltd v Paskin Kyriakides
Sands [2003] EWCA Civ 1832 at [69].

%6 [1949] 2 K.B. 291 CA at 326.

27 This point may seem simple. Yet under the analogous statutory provisions for apportionment between

- tortfeasors, Hilbery J in Smith v Bray (1939) 56 T.L.R. 200 held the basis of apportionment to be

causation, although later judges have subsequently disagreed with this view. Thus in Brian

- Warwicker Partnership Ltd v Hok International Ltd [2006] P.N.L.R. 5 CA at 79 which also

concerned apportionment in a contribution claim between joint tortfeasors, it was said to be

established that in deciding on apportionment the court may have regard to both the causative

potency of the claimant’s fault and the claimant’s blameworthiness: [2006] PN.L.R. 5 CA at [37],

per Arden LJ. In Sahib Foods Ltd v Paskin Kyriakides Sands [2003] EWCA Civ 1832; [2004]

PN.LR. 22 CA at 403, where questions arose of how far the causing and the spreading of a fire was

the fault of the defendant and how far the fault of the claimant, causation and blameworthiness, and

- even duty, required lengthy analysis by the Court of Appeal. In Rehill v Rider Holdings Ltd [2012]

- EWCACiv628CA, a typical road accident personal injury claim, Richards LI said that he found it

g ’di_fﬁcuft to draw a clear distinction between considerations of causation and of fault ([2012] EWCA

4 C]V. 628 CA at [30]) while in Starks v Chief Constable of Hertfordshire [20131 EWCA Civ 782 CA,

- 4gain a road traffic accident personal injury claim, Underhill LT said that it was not a case where

the distinction could be made ([2013] EWCA Civ 782 CA at [17]). In Blackmore v Department of

Communities and Local Government unreported 23 October 2014 County Court, where the cause

\Ofan employee’s injury and subsequent death was by the combined effect of his smoking and his

EXposure to asbestos by his employers, the trial judge held that he need not base the deduction for

& "30ﬂtt:lbut0ry negligence on a mathematical calculation of relative contribution to risk. Instead he

~ Considered that the employers should bear the lion’s share of responsibility on account of their

2 Pmlonged breaches of statutory duty and, while the risk from the employee’s smoking was prob-

bly twice or thrice the risk from the employers’ asbestos, he assessed the contributory negligence

2630 per cent.

BSeICo Pl v Grant Thormion UK LLP [2019] EWHC 150 (Comm) at [1098]—[1099].
- 19714 1071
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which the defendant alone is liable.* If, as in so many of these cases, the claimant’g
negligent lending practices have contributed to its loss,?! is the apportionment to be
made on the real loss or on the lesser attributable loss? The House of Lords decideq
for the first of these alternatives, and thereby in the claimant’s favour, in Platform
Homes Loans Ltd v Oyston Shipways Ltd,*? reversing the Court of Appeal ang
resolving a conflict of many earlier first instance decisions.

Another difficult issue is how to assess the causal potency of the contribution b
a company in an action against a negligent auditor for losses arising from a failure
to detect the company’s wrongdoing. In some jurisdictions it has been held that fop
the purposes of contributory negligence, where the very duty of the auditors is to
detect company wrongdoing, there should be no reduction in the award of dam-
ages for contributory negligence based on the company’s wrongdoing.** However,
accepting that auditors should bear some responsibility for the event about which
the “very reason” for their duty was to prevent, as in Reeves v Commissioner of
Police of the Metropolis,** does not require one to accept that the auditors were
entirely responsible for all the damage. Hence, in Reeves there was a reduction of
50 per cent in the liability of the police due to the prisoner’s responsibility for his
suicide. Similarly, there is a reduction of causation potency, and hence responsibil-
ity, of auditors for a company’s own wrongdoing.?

One application of this principle can be seen in AssetCo Plc v Grant Thornton
UK LLP ¢ where Bryan J concluded that notwithstanding the fraud of the direc-
tors, the negligence of the accountants was “flagrant”, being of the “utmost gray-
ity”, “just short of recklessness” and going to the “very heart of an auditor’s du-
ties” and a 25 per cent reduction was made for this blameworthiness for both wasted
expenditure and a fraudulent related party payment of £1.5 million.?

2.  Liaswity IN CONTRACT

(1) Scope ¥

The law was for long in a state of uncertainty as to whether or not the 1515 Act
applied to contract at all; the natural reading of that part of the definition of fault
which is taken to refer to the defendant’s conduct—"“negligence, breach of statu-

30 See para.34-077, below.

31 See the cases at para.7-022, below.

32 [2000] 2 A.C. 190. On the particular facts and figures in the case, applying the 20 per cent contribu-
tory negligence to the real loss of some £600,000 brought the figure to £480,000 and therefore within
the £500,000 overvaluations by the defendants for which alone they were liable and therefore that
amount was fully recoverable. Had application of the 20 per cent reduction not taken the claimant’s
loss within the overvaluation, then the overvaluation figure would have applied to fix the amount
recoverable. In either situation no reduction of the overvaluation figure comes into play.

3 Livent Inc v Deloitte LLP [2016] O.N.C.A. 11 at [103]; AWA Ltd v Daniels (1992) 7 A.C.SR. 759
at 842.

3#*[2000] 1 A.C. 360.

3 Barings v Coopers and Lybrand (No.7) [2003] EWHC 1319 (Ch); [2003] EWHC 1319; [2003]
Lloyd’s Rep. LLR. 566 at [698]-[720] and Singularis Holdings Ltd v Daiwa Capital Markets Europe
Ltd [2018] EWCA Civ 84; [2018] 1 Lloyd’s Rep. 472; [2018] 1 W.L.R. 2777 at [94] (not disturbed
on appeal: Singularis Holdings Ltd (In Liguidation) v Daiwa Capital Markets Europe Ltd [2019]
UKSC 50; [2019] 3 W.L.R. 997); AssetCo Plc v Grant Thornton UK LLP [2019] EWHC 150
(Comm) at [1105],

¥ [2019] EWHC 150 (Comm) at [1185]. Not in issue on appeal, [2020] EWCA Civ 1151 at [4].

31 See AssetCo Plc v Grant Thornton UK LLP [2019] EWHC 191 (Comm) at [14], [21].
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LiaBILITY IN CONTRACT

duty or other act or omission which gives rise to a liability in toﬂ”lg—\yould
leave contract out. Cases on the question moved in either directlon._—“)
ctainty was eventually resolved, but not until 1989, by the Cou;t of Appeal in
Uncs.k ingaktieselskapet Vesta v Butcher,® the relevant facts of which were these.
F Ors(; gendant brokers negligently failed to take action on instructions given to them
eth: claimant insurance company with the result that the claimants’ reinsurers,
ndants against whom the claimants also claimed, might have been enabled to
defcd‘ate liability to the claimants when a loss occurred eight months later. In the
repd [1 the defendant reinsurers were held not entitled to repudiate and were
cvenf,ore Jiable to the claimants so that the issue of the damages payable by the
i dant brokers did not arise. Nonetheless the liability of the defendant brokers
iy onsidered by the court—it would become relevant should the defendant
e’ Crers’ appeal succeed*'—and it was held that, because the claimants had had
“’mﬁg opportunity in the eight months to put the brokers’ failure to take action right,
ggp had been contributorily negligent, and that this contributory negligence entitled
theycourt to make an apportionment and thereby award to th-e claimants less than
their whole loss. It was accepted that the claimants were entitled to formulate the
claim made against the brokers in either co_ntract. or tort, either for breach of their
contractual ohligations or for breach of their tortious (liutylof_ care.
" The Courtof Appeal adopted Hobhouse J belovff42 in _hls identification of three
categonics of case in which the questiop of thg applicability of the A_ct can arise, no
cleac soparation between these categories having been made or having appeared in
;ﬁ;-, carlier cases. The categories as stated by Hobhouse J were these:
* (1)  Where the defendant’s liability arises from some contractual provision which does
3 not depend on negligence on the part of the defendant. o, ¢
~ (2)  Where the defendant’s liability arises from a contractual obligation which is
expressed in terms of taking care (or its equrvgler}t) but QOes not C(_)rrespond toa
¥ common law duty to take care which would exist in the given case independently

! of contract. o
~ (3)  Where the defendant’s liability in contract is the same as his liability in the tort
L of negligence independently of the existence of any contract.”*

ear tO

&

Zﬁere the case clearly fell within category (3) and the Court of Appeal decided that

‘bp this category the Act applied.* O’Connor LJ was fortified, as was Hobhouse J,

in this conclusion by the earlier Court of Appeal decision in Sayers v qulow
UDC,* by which he considered the court bound, where without any discussion of
the present issue damages were reduced for a physically injured claimant entitled

8 See para.7-002, above.
3 Quinn v Burch Bros (Builders) [1966] 2 Q.B. 370 CA and De Meza & Stuart v Apple Van Straten
~ Shena & Stone [1975] 1 Lloyd’s Rep. 498 CA at first instance favoured the application of the Act
to contract and the later first instance decisions in Basildon District Council v J. E. Lesser (Proper-
ties) [1985] Q.B. 839 and A.B. Marintrans v Comet Shipping Co [1985] 1 W.L.R. 1270 held the
~ contrary.
[1989] A.C. 852 CA.
The contributory negligence issue did not go to the House of Lords, their Lordships being concerned
~ only with the defendant insurers’ appeal against liability.
* [1986] 2 AIlER. 488.
" [1986] 2 All ER. 488 at 508f to g; in the CA at [1989] A.C. 852 at 860F to G.
b By contrast, the High Court of Australia has not taken this approach and has held in Astley v Austrust
Lid [1999] Lloyd’s Rep. P.N. 758 HCA that in no case of contract liability can contributory
gligence be introduced to reduce damages.
[1958] 1 W.L.R. 623 CA.
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Cramant’s LEGAaL Duty
Causarion oF DAMAGE, ScopE oF DuTy, aND REMOTENESS OF Damace DAMAGE OUTSIDE THE SCOPE OF THE

Lord Rodger.”?? Neither assumption of responsibility nor scope of duty
therefore taken up by Lord Rodger and Lady Hale. Lord Rodger said that he
not found it necessary to explore the issues concerning SAAMCO and assum, 1 _
of responsibility’ while Lady Hale, having indicated that she saw the assunm, -
of responsibility argument as novel,”?* added that she was not immediate]y,
tracted to the idea of introducing into the law of contract the scope of dut“
concept.’s 1
8-155 Lord Hoffmann and Lord Hope approached the question from the Perspectiye . i
scope of duty. For them it was necessary to show that the contracting party haq a&:
sumed responsibility for the particular loss which had occurred. The essence of the
approach, and its difference from the traditional approach, are most clearly put :
Lady Hale. In her words, one is required to ask not only whether the parties are gy
be taken to have had the loss within their contemplation at the time of contragg,
but also whether they are to be taken to have had liability for the loss within thejy
contemplation at that time.?26 .
8-156 This dimension was an attempt on the part of Lord Hoffmann to Tecognise fo
contract law damages the same concept of scope of duty which he had TeCogniseq
in the law of tort in the so-called SAAMCO decision’’; indeed he argues frop

tracting; the other that the general understanding of the shipping
. the claimed loss was not a recoverable loss.” _ .
et Was thatL d Hoffmann and Lord Hope commanded a majority to make it ~ 8-158
e . %endj of The Achilleas because the speech of the fifth member of
eco deafa]ker concluded by saying that the appeal should be allowed not
urt, Lord s he had given but also for the further reasons given n0't only b_y
g reasm:ld Lord Hope but also by Lord Rodger.”* Hamblen J in Sylvia
Ho&mamdav Progress Bulk Carriers Ltd’* recognised that there is confu-
ng Co £ tio on account of Lord Walker having agreed with both-s1des, but
p about p racm1o:1u1:;i0n735 that, because Lord Walker agreed with Lords
arc 10 t(lj] %0 e. the rationale of assumption of responsibility has the suppprt
Jiann > 736 E&s Hamblen J recognised, if one says that there was a majority
je major’'y roach it must equally be the case that there was a majority for
e eoace” Elpproeu:h because Lord Walker also agreed with Lord Rodger. That
- Ot?:fes S(:?I)T}:act once the scope of duty and remoteness constraints are seen
g E . as has been explained above. : _ _ i
B that have passed since The Achilleas was decided this foqus upon
o yeatrs has been examined and adhered to in a number of first instance
-;f;udy‘ " t}le Court of Appeal.’ We therefore turn to consider these

k]

SAAMCO in some detail in his speech.’ The connection is obvious. Responsihjl.
ity for loss in cases like SAAMCO is based upon an assumption of responsibilgy,
As Roth J and Longmore LJ said in Wellesley Partners LLP v Withers LLP the mr;
tious liability in these cases is based on the Hedley Byrne principle of liability whigh
requires an assumption of responsibility in a “relationship equivalent to contract? 1
Indeed, as Murphy JA and T explained in Swick Nominees Pty Ltd v Lergj
International Inc (No.2),* the Hedley Byrne doctrine reaffirmed a very old 0
principle that would today be seen as contractual, not tortious. L)
8-157 When contracting, assumption of responsibility must be determined objectiveis
Lord Hoffmann accepted that it would only be in unusual circumstances that {ne
particular circumstances of the contract will reveal that the damage was heyond the
scope of the duty although it will be more usual that this will be revealed Dy general
expectations in certain markets.”' Two reasons were given by Lora Hoffmann in:
The Achilleas for placing the relevant damage in that case beyond w.e scope of the
duty. One was that the loss claimed would have been completely unquantifiable at

] p]]_‘enlti.

¢ (4) The decisions concerning scope of duty since 2008

O i vious editions of this work, Lord Hoffmann’s and Lord‘Hope’s 8-160
es(iixlncﬁelflfﬁflleas were bound to bring forw'a_rd defendants, and partlc1_11a‘1'1y
defendants, who would argue for the additional scope of duty restriction
Ert that they could not now be liable for foreseeable losses as they had not
d responsibility for them in the sense of agreeing to pay for thgm should they
Three cases of this nature soon appeared_, the first two mv.olv.mg the charte}'-
f ships and the third the leasing of aircraft, in 01"der ASM Shipping Ltd of India
{l Lid of England, The Amer Energy,”™ Sylvia Sh:ppmg Cgl ILm’ v nglrEsS
arriers Ltd' and Pindell Ltd v Airasia Berhad (Pindell).”*' The two ship-
 cases, which were appeals from arbitration awards by defendants in reliance

=

: mblen J usefully sets out these reasons of Lord Hoffmann in Sylvia Shipping [2010] 2 Lloyd’s
p. 81 at [33].

10] 2 Lloyd’s Rep. 81 at [87].

0] 2 Lloyd’s Rep. 81.

722

[2009] 1 A.C. 61 at [93]. In the hearings below the majority of the arbitrators, the trial judge and = ; ’ s ; thored by Dr McGregor and
Court of Appeal had all held the Ioss of the particular fixture to be a not unlikely result of the breach e 01'1;118 th; 001:;{313& ?g;men(tjm :m etarher egion o} fiaswork authoced by
of contract. The question of why Lord Rodger and, somewhat reluctantly, Lady Hale came to the i€ e preferred in Chitty on Contracts. ; : ik the approach of Flawk Tin
opposite conclusion is addressed when we come to consider what likelihood of a result must be SS };lfldglmegtjt ??];[39]%;;?:sdn;‘lg;;?;$y ?J:ﬁiffr;ge:;;h[m%ﬁ% Lloyd’s Rep. 293
: L = ipping Ltd of India v 3 iy :
Egg&"] ls f’: gajglls 38t }gg]m S0, brlaw. 0 would appear to regard those favouring the additional remoteness restriction as forming the
71 See th ki ty, and thus providing the ratio: see at [17] and [ , .
7 [;gogf ll’fg"gsl F::f[;g;fp Shipping Ltd of India v TTMI Lid of England, The Amer Enefg)}; [202? ;’ -L,lg,zdfjdl{fﬁ%rii?é
7 [2009] 1 A.C. 61 at [92]. Lady Hale refers not simply to loss and liability for loss but to, and @ hipping Co Lid v Progress Bulk Carriers ifB[ZO}L?} éﬁ,ﬁfmﬁ; Ltd [5817] EWHC 2438
italicises, “type of loss” and “liability for ... type of loss”. The significance and importance of this 2(5 1"8“11‘;!'%"[%011{01];?1{(: 2516 (Comumy); ¥
is considered later: see para.8-186, below. 4 QA %y - iz . g A; Joh
727 South Australia Asset ]I/?anagemem Corp v York Montague Ltd [1997] A.C. 191, nS Building Technologies FE Ltd v Supershield Lid [2010] 1 Lloyd’s Rep. 349 CA; John
8 [2009] 1 A.C. 61 at [14}-[17]. s Partnership Ltd v Gubbins [2013] EWCA Civ 37 CA.
™ Wellesley Partners LLP v Withers LLP [2015] EWCA Civ 1146; [2016] Ch. 529 at [163] and [187 i ovds Rep. 263.
70 [2015] WASCA 35; (2015) 48 W.A R. 376 at [369]-[372]. - Eer 1
7 [2009] 1 A.C. 61 at [11]. 1 € 2516 (Comm).

72.

&

& &
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Causarion oF DAMAGE, Scope oF DuTy, AND REMOTENESS OF DAMAGE RemoTENESS OF DAMAGE

Indeed Devlin J in Biggin v Permanite 5 said that the division of 4
Baxendale,! into two rules “has sometimes proved misleading”; since thead '
ment in Victoria Laundry v Newman,®2 there is “only one area of indemnjtr *Slaggg
;c;lqplorled"’.‘*83 And the ;ommon ground between the two rules, or the two limp,
e rule, is again emphasised by the H i -
Uigpes, Plc,g834 p v ouse of Lords in Jackson v Royal Bapy,
One reason why the division of the rule into two can lead to confusion is p;
out by Devlin J in Biggin & Co Ltd v Permanite Ltd * a case which concg()]n ol
sale of goods which the claimant buyer intended, to the defendant Séﬂed )
knowledge, to resell. It is that damages under the second rule in Hadler“
Baxendale ¢ are sometimes referred to as if the rule embodied a specially beneg i
measure to a claimant who would fulfil the necessary conditions. No doubt it '
that the second rule generally operates in the claimant’s favour, but Devlin J ths s
1t was capable of operating in either direction.?®” He used the sub-sale by Wou
illustration. A profitable sub-sale which fails through the breach is often nf,lt '
lowed to augment the damages because it is not within the contemplation of the
ties, while conversely an unprofitable sub-sale which is carried through despitepal%
breach cannot, if outside the parties’ contemplation; reduce the damages meag thf
by a notional loss in market value. b

] fus Trading Ltd v Reliance Trading Lid,* illustrates precisely the
LoUtS Dreyhe rule that damages must be assessed by reference to a sub-sale in
oo Oflt tion of the parties even if this does not suit the claimant. Since the
e 13]&: of a cargo of sugar had in their contemplation a sub-sale by the
i tkf made and on which the buyer might eventually have made a profit,
e )'{t was held, could be brought into account against the buyer.3”? Duncan
e Il,td » Underwood®? also is illustrative of the situation where what was
e ntemplation of the parties led to a reduction rather than an increase in
pe CCS) A portfolio of properties had been bought by the claimant on the
aged‘-?ice of estate agents as to the prices which the individual properties
w f’se The propetties, if sold individually, would realise much more than
J 1:1? :0 'ether. Since the estate agents had advised on individual prices and
dthat thge claimant’s intention was to sell the properties individually, the
dual prices were the proper prices to take for the damages assessmgnt. In the
ﬂar circumstances this factor led, on appeal, Fo a lower E?,W‘BId., bemg based
. amount paid by the claimant for the properties less their md1v1dua1_resa]e
o5 and not, as was held below, less their resale value as a single portfolio.
J " The exvent to which knowledge will be imputed The imputation of
] Jed s “assumes that the defendant at the time the contract was made had
n ci!;out the consequences of breach”.$** Knowledge will be 1mputed, accord-
o \he test in Victoria Laundry v Newman,®s if it is in “thle ordmary course of
and it would seem that somewhat similar criteria will apply in deciding
: :3 defendant should have known as apply to deciding what should ha_vc_: been
d would be not unlikely to result.®¢ A simple illustration is the decision of
privy Council in Atrorney General of the Virgin Islands v Global Water Assoc?-
% 1d®7 where “it must have been clear as daylight” to the Governmen_t _that if
reached a “design and build” contract with the respondent by failing to
de a site for the building then the respondent would lost profits on the related
ement contract which was also with the Government. Each case, however,
be taken on its own facts in deciding what knowledge is to be imputed to the
ndant.
1e business or profession of the parties, and particularly of the claimant, may
light upon what knowledge can be imputed. We have seen that the scope of
constraint is one reason for generally refusing loss of business or resale profits
ast a carrier of goods but not a seller of goods. Another reason for the differ-

atment is that imposing responsibility for these losses on the carrier can be

“If, however, a sub-sale is within the contemplation of the parties, I think that the dam"
ages must be assessed by reference to it, whether the plaintiff likes it or not. ... If it is .
plaintiff’s liability to the ultimate user that is contemplated as the measure of damages i
it is in fact used without injurious results so that no such liability arises, the plaintiff co?ﬁd'
not claim the difference in market value, and say that the sub-sale must be disregardeq nsf.

And the same point was made in The Heron IF% by Lord Pearce where he said: :

j‘[O]f course the extension of the horizon need not always increase the damages; it pziese
mtroducp gknowledga_a of particular circumstances, e.g. a sub-contract, which show *t*.dt
tllle plaintiff would in fact suffer less damage than a more limited view of the
circumstances might lead one to expect.”s% ’

880 [1951] 1 K.B. 422 at 436: reversed by th 1
i e y the Court of Appeal [1951] 2 K.B. 314 .CA, on grounds not
81 (1854) 9 Ex. 341.

882 [1949] 2 K.B. 528 CA.

¥ It can indeed be said to be largely an academic question whether recovery for a contractual loss falls
u_nder the first or the second rule in Hadley v Baxendale except, formerly, in one case, namely in rela-
tion to the recovery of interest for the non-payment of money where the law developed in a curious
way. Interest was held to be recoverable as damages as of right if falling within the second rule
(Wacilrworth v Lydall [1981] 1 W.L.R. 598 CA) but not if within the first (The President of Indiay
La Pintada Compania Navigacion [1985] A.C. 104). The House of Lords in Sempra Metals Lidv
Inland Revenue Commissioners [2008] A.C. 561 has now held such a distinction to be an erTor: seé
para.19-063, below.

384 [?(Egg% 1[4‘§jLR 377 HL (facts at para.8-178, above): see in particular the speech of Lord Walker
a —[49].

855 [1951] 1 K.B. 422.

886 (1854) 9 Ex. 341.

87 [1951] 1 K.B. 422 at 436.

888 [1951] 1 K.B. 422 at 436.

889 [1969] 1 A.C. 350.

390 11969] 1 A.C. 350 at 416, See similarly Trans Trust S.PR.L. v Danubian Trading Co [1952] 2 QB
297 CA at 306, per Denning LJ: “The buyer knew that the sellers could not obtain the goods at all
unless the credit was provided. The foreseeable loss was the loss of profits, no matter whether the
market price of the goods went up or down. It is, therefore, the proper measure of damages.”

[208]

4] 2 Lloyd’s Rep. 243.
ever, it was for the defendant seller to demonstrate on the evidence that the impact of the sub-
was such that the prima facie measure of damages was inappropriate, and the matter was sent

to the arbitral tribunal initially deciding the case to give the defendant a chance to prove this,

arbitrators having applied the prima facie measure without considering the possibility that it
night be displaced. See the case further at para.25-110, below.

98] PN.L.R. 754 CA.
ey General of the Virgin Islands v Global Water Associates Lid [2020] UKPC 18; [2020] 3
.R. 584 at [34].
1949] 2 K.B. 528 CA.
kley J’s comments to the contrary in Diamond v Campbell-Jones [1961] Ch. 22 at 26, have lost
h of their force since the disapproval of Asquith LT's expression “on the cards™ in The Heron i
69] 1 A.C. 350,
2020] UKPC 18; [2020] 3 W.L.R. 584 at [37].
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MiTiGatioN oF DaMaGe £conD RULE): RECOVERY FOR Loss INCURRED IN ATTEMPTS TO MiTiGare DAaMAGE

o an (5
¢ in one comment and one decision, both of which are still

claimant’s physical injury caused by the defendant'?s; where there is exper .. : :
- ent was that of Lord Atkinson in Wilson v United Counties

upon advertisements to counteract the effect of the defendant’s infringemeny ol
claimant’s trade mark,*?¢ upon extensive inquiries to detect the extent of .
defendant’s unlawful machinations in inducing breaches of contract I
conspiracy,*’ or upon the foundations of a building to counteract the effects i
nuisance.*$ These various examples may be considered as examples of steps i
in mitigation of damage, but some of them are so common, such ag Me 3
expenses in personal injury cases, that they tend not to be thought of SPecifie
from this angle.**” Whether regarded specifically as mitigation or not, the TLlle _
lowing recovery for such expenses is at base the corollary of the rule refus- i
recovery for loss that could reasonably have been mitigated.
9-103 Moreover, the corollary goes further and allows recovery for losses and €XPenge
reasonably incurred in mitigation even though the resulting damage is in the ev--
greater than it would have been had the mitigating steps not been taken 4 i'
general principle may be said to be akin to, and even a part of, the rule, met
in remoteness of damage, that a claimant’s intervening act reasonably takep y

- ciple cam
o The comm
He there gaid:

icts an injury upon another the resort by the sufferer. to reasoqable
¢ bona fide purpose of counteracting, curing or lessening the evil ef-
done him, does not necessarily absolve the wrongdoer, even ﬂ_lopgh gle
hould, in the result, undesignedly aggravate the result of the injury.

e man infl
ats for th
£ the injury
s efforts
which was the first to get near to being an example of this slitl.latio.n,
Oni/Vamey Combe, Reid & Co.** It was an action for personal injury in
k. f ndﬁﬂ{'— contended that he was not liable in damages for the aggrava-
P o the claimant’s foot by reason of her walking on the foot too soon

injury t : :
iccjideﬂt- Lush J directed the jury to:

ircumstances of the case, the medical advice received, the needl for
aordinary character of what is actually done, and the precautions
f it. The injured person need not act with perfect knowledge and

ok at all the ¢
_ the usual or extr

safeguard their interests, whether taken in the “agony of the moment™#! op not during th: domfnome other hand cannot claim damages for such injuries s are re-
does not relieve the defendant of liability for the resulting loss.*33 This furthg wisdom, Pt ugee dless, or careless conduct on his own part. If what is done reason-

o Winiol, i
d cre ully augments the injuries, that may be regarded as a natural consequence
nd cue

%439

dimension of the corollary indeed represents the second of the three rules of mj
tion as put forward in this text.*** It should be noted that in applying to the rule
which he quoted, his analysis of mitigation in terms of causation Robert Goff j i
Koch Marine Inc v D’Amica Societa di Navigatione, The Elena d’Amico*s a
plied the analysis to the second rule as much as to the other two, and it is conside
that this is of no greater use as an exclusive test here than it was found to be in rela. &
tion to the central first rule. The test for recovery incorporates causation simply b &
asking whether the act or omission which caused the increased loss was a reason. @)
able step for the claimant to take .36 )
9-104 At the date of this book’s initial compilation and publication in 1961, tjg
principle boasted no clear illustration in English law. The only support feind for

_ﬁ(,".'l(q,eﬂt.
\ held the defendant liable for the total injury.

'soon after the promulgation in this text of the priqciple of recovery for  9-105
loss through unsuccessful mitigating action, the principle stz.ir.ted to come
own. The statement of it was first quoted from the 1961 ed1t19n and ap-
| Lloyds and Scottish Finance v Modern Cars and Caravgns (Kzf'tggrsron).4"10
fendants there had sold to the claimants a caravan which was not their
w and which was subsequently seized by the sheriff who, upon the defend-
sting, instituted interpleader proceedings against them. At thq defend-
estion the claimants claimed the caravan, but this claim was withdrawn
advice that it was not maintainable, and the claimants paid the costs Qf
pleader proceedings. It was held that these costs could be included within
oes for breach of warranty. Edmund Davies J considered that where steps
to be by way of mitigation were:

45 Usually costs of care, as in § v Distillers Co (Biochemicals) [1970] 1 W.L R. 114 and countless other
Cases.
426 Spalding v Gamage (1918) 35 R.P.C. 101 CA: see the case in the ‘ovtncte at the end of para.4§-
017, below. '
British Motor Trade Association v Salvadori [1949] Ch. 556: R-V Versicherung AG v Risk Insur-
ance and Reinsurance Solutions SA [2006] EWHC 42 (Comm). v
Delaware Mansions Ltd v Wesiminster City Council [2002] | A.C. 321: L.E. Jones v Portsmouth City:
Council [2003] 1 W.L.R. 427 CA.
And see Compagnia Financiera “Soleada” v Hamoor Tanker Corp, The Borag [1981] 1 W.LR. 274
CA in the footnote at the end of para.9-039, above. !
40 Of course the unsuccessful steps taken must have been reasonably taken. Thus as the claimant in
Riyad Bank v Ahli United Bank (UK) Plc [2005] 2 Lloyd’s Rep. 409 was held not to have shown
that it was reasonable to incur the expenses of buying out shareholders, which increased the loss:
the claim for such expenses could not have succeeded: see [2005] 2 Lloyd’s Rep. 409 at [168]-

en at the instigation of the defendants, I do not think it is open to them to assert

2
' uch steps were not reasonable.”!

3

42

@

ame Esso Petroleum Co v Mardon.*? There the defendant had taken a threef—
cy agreement of a filling station on the strength of the claimant _011
's estimate of the station’s potential throughput of petrol, an estimate which
sastrously optimistic. When the truth came out the defendant gave the
 notice, but the claimants, eager to keep the station open and controlled
0d tenant, offered to the defendant, who accepted, a new tenancy agree-

42

=)

[172].
“1 As in Jones v Boyce (1816) 1 Stark. 493. ' 3
2 As in The Metagama (1927) 29 L1 L. Rep. 253 HL, otherwise reported as Canadian Pacific CoV AC. 102 at 125.
Kelvin Shipping Co (1927) 138 L.T. 369 HL. ! TLR.399.
433 See paras 8-065 to 8-069, above. 8 T.L.R. 399 at 400.
434 See paras 9-003 to 9-006, above. RB. 764,

435

-B. 764 at 782 and 783.

19801 1 Lloyd’s Rep. t 88, col.2
[ ] oyd’s Rep. 75 at 88, co B. 501 Ca

46 See the discussion in relation to the first rule at para.9-019, above.

[274] [275]




THE AWARDING OF INTEREST RATE OF INTEREST AWARDED

second half of the 20th. It is true that occasionally, when there had bee joration Co (Libya) v Hunt (No.2), Robert Goff J, in awarding

in the market towards lower interest rates, interest at 4 per cent*! gy, d: A tapa B P Ex}li; asis of bank rate or minimum len ding rate plus one per ¢ ept”, did
cent*? had been awarded, but before the 1960s there appear to be nq cagvel.l . ‘on the o with the usual practice” in the Commercial Court,** and in 1984
interest on damages was awarded at a rate exceeding 5 per cent. Change :S W rdarl; lish SS Co v Atlantic Maritime Co, The Garden City," that base

mthe equivalent of the former minimum lending rate—plus 1 per cent

.‘then actice in the Commercial Court. )

e 1 those heard in the Commercial Court also began to attract inter-  19-111

'Bther thalus one per cent. Thus in Tate & Lyle Food and Distribution v

- PCouncil 472 where dredging costs were incurred by the claimants

ndonisance pe,rpetrated by the defendants,*’3 Forbes I preferred the com-

with a Df:he personal injury rate, saying that it seemed to him that the rate at

B ercial borrower could borrow money was the safest guide.*™*
.Orﬁzml Box v Currys,*”> where goods were tortiously destroyed in a fire

ly 10 s’ insurers were entitled to claim by subrogation, McNeﬂl J, while

bf.;fi’s submission that the case did not involve “a commercial dispute in

0

sense”’, took the view that:

the middle of the decades* and by 1973 in Cremer v General Carrigy, 4,8
was awarding interest at 7.5 per cent, saying that this was the rate which ;ls *
awarding generally in other cases. 455 ©hag
19-110 But even before this a more flexible approach was emerging '
evidenced by Donaldson J’s award in FM.C. Meat v Fairfield CO},_,I; f;rhap $
Interest at 1 per cent over bank rate, an award of which, he sajd Wag
?0111‘86”.457 In Miliangos v George Frank (Textiles), % the parties a’greed >l
Interest was to be awarded in accordance with appropriate sterling rateg 4?91
per cent should be awarded for a particular period and 1 per cent Ove;
lending rate—as bank rate had then become—thereafter.0 Ang by th
Miliangos v George Frank (Textiles) (No.2),%! Bristow T is found to be - g
that this more flexible approach has become the norm, as he there sajd: o

3

s have to borrow at a commercial rate or apply their own funds and so lose
' .qr:nent value to meet a claim by their insured, then recovery of that amount

Mcwrongdoer in an action by subrogation would carry interest at the commercial
e

“The court fixes a rate applicable for plaintiffs in general and has done so in the o
COmext** by applying its judicial knowledge of what is from time to time the E 3
or minimum lending rate, and its Judicial knowledge of the fact that in practjc
large, it costs about one per cent more than that to borrow the money. e ,
N .
e the courts had accepted this approach of g_earing the award of interest to 19-112
ial borrowing, the point was made in Milmngos (NO.Z )id f[hat the coqﬂ

ncerned with the rate of interest at which the particular claimant may in

» horrowed.® Bristow J there said:

Donaldson J in FM.C. Meas v F, airfield Cold Stores*s had been prepared tg
bank rate as the basis for awarding interest although appreciating that it pre
complications whenever the computation stretched over a long period#s; 4,
courts should not be deflected from use of the minimum lending rate On’a ‘
Qf the fears expressed by Kerr J in Cremer v General Carriers,* that the corr~.
tions could increase with its use, since the object of the move from the one ;tf
the other was apparently to enable changes in rate to be made more ﬁ;—.;;Ibfr
f:lequently than formerly.#” In fact the 7.5 per cent rate which Kerr | awar,
at case was very near to the 7.9 per cent rate at which the claimanis had 2 S I’ i a4 and Disiibutiany Gredier-Lanaan
using bank rate and minimum lending rate, the period covered beiig from late 19 OS \:Esp ?c?fvg\::r,{itoerefi:élbelfc‘;vmle also saying that the appropriate rate
1at at wh{ch claimants in general could borrow, he added that this did not:

court is not concerned with the actual cost of borrowing to the individual concerned
individual case. Depending on many variables, some people can borrow cheaper
others. The court fixes a rate applicable for plaintiffs in general.”*”

to mid-1973 468 However, much higher rates were in store afier the oil crisis of Ia

| 1973; indeed by 1980 the minimum lending rate had rizen above 16 per il |
ean that you exclude entirely all attributes of the plaintiff otl_ner than that_ he is
ff. There is evidence here that large public companies of thf? size and prestige of
plaintiffs could expect to borrow at one per cent. over the minimum lending rate,
le for smaller and less prestigious concerns the rate might be as high as three per cent.

[1]
B

1 Kemp v Tolland [1956] 2 Lloyd’s Rep. 681: see especially at 691.
:z geu:?l;a);n: éRCj; (1933) 148 L.T. 457; see especially at 461.
or the detail in res see the 14th editi i

- o T 3%‘ tion of this work (1980) at para.477,

55 [1974] 1 W.L.R. 341 at 3584,

436 [1971] 2 Lloyd’s Rep. 221,

%7 [1971] 2 Lloyd’s Rep. 221 at 227.

4% [1975] Q.B. 487.

439 Tt was subsequently decided that Swiss rate i 3 - W,

5 ({07 on ?1, o aty492H' ates were the appropriate ones: see para.19-121, belo

461 [1977] Q.B. 489,

2 He refers to the sterling context because i i 5 2 clor
| bgrepicns L 49%}\‘ the case itself had foreign overtones: see para.19-121, bel¢
[1971] 2 Lloyd’s Rep. 221.

[1971] 2 Lloyd’s Rep. 221 at 227.
L 466 [1974] 1 W.L.R. 341.
f 7 [1974] 1 W.L.R. 341 at 357E.
468 [1974] 1 W.LR. 341 at 357H to 358A.

1WLR. 783,

1 W.LR. 783.

QB. 41 CA at 67B.

1W.LR. 149.

€ case further at paras 19-112 and 19-135, below. . - )
[1982] 1 W.L.R. 149 at 154F to 155D. Followed by Slade J in International Military Services
apital & Counties Plc [1982) 1 W.L.R. 575; see at 587 to 588.

1WLR. 175.

1WLR. 175 at 183A.

Q.B. 489.
th the rate of profit that the claimant would have achieved with the money: Tate and Lyle Food

* Distribution v Greater London Council [1982] 1 WL.R. 149 at 155D, per Forbes J.
171 Q.B. 489 at 495H to 496A.
82] 1 WLR. 149,

& B
& o
o B
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them having been supplied to him by a seller whose agents had ing
by fraud and conspiracy, it was held that he could not recover the

he had had to pay. Denning T said:

“It is, I think, a principle of our law that the

Yet, once again, it was a case of mens rea, since Denning J found ¢
claimant had been guilty of gross negligence, and indeed he diluted hjg .8
statement as to non-recovery by introducing the concept of mens rea ip Sene
as personal responsibility, deterrence and reformation.2” On the oth
Payne v Ministry of Food,™ in which the now claiman
ing milk under a false description, the description being

to him by the now defendant, the recovery of both
without mention of the issue of mens rea.

claimant. Sachs LJ said:

“Having examined the authorities as to cases where the

cases such as the present is on the defendants, who were
of events leading to the fine, to show that there are circ
irrecoverable as damages by the claimant.”%

Edmund Davies LJ accepted that “as to the recoverability of a fine iis
ings there are conflicting decisions”,?”” but as between Cointat
Leslie v Reliable Advertising Agency,?™ he expressed a prefers

Thus the cases all agree that where the now claimant’s <o
mens rea they cannot recover as damages the fine which {12 ¥ have been ordered tc

212 [1948] 2 All ER. 35 at 38.

23 [1948] 2 AIlER. 35 at 38.

2 (1953) 103 L.J. 141.

5 [1970] 1 Lloyd’s Rep. 313 CA.

216 [1970] 1 Lloyd’s Rep. 313 CA at 316. See, too,
incurred the liability through no fault, ne
grossly misled by the defendants, that “4
not able to recover the amount of this fine as a Jjust debt”: at 320.

#7 [1970] 1 Lloyd’s Rep. 313 CA at 318.

278 [1913] 2 K.B. 220.

™ [1915] 1 K.B. 652.

0 [1970] 1 Lloyd’s Rep. 313 CA at 318.
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punishment inflicted by 3 ¢
personal to the offender, and that the civil courts will not entertain an a

fender to recover an indemnity against the consequences of that punish

This was the somewhat open state of the various first ins
Osman v J. Ralph Moss,”s came to be decided in the Court
defendant insurance brokers having led the claimant moto
properly insured, the claimant was prosecuted for the absol
without an insurance policy, and both the fine imposed and
plea in mitigation were held recoverable because no fault co

person fined was under an ahgg|
liability, it appears that such fine can be recovered in circu

as damages unless it is shown that there was on the part o
mens rea or of culpable negligence in the matter which re

umstances which make t, at f

Phillimore LJ who thought, since the claimant had
gligence or dishonesty on his part but becaus§ he ¥
it would ... be quite wrong in such circumstances if he Wi

ﬂl'mnal

hat the

Such g
er hand
t had been Convicteq o
that under which j; was
fines and costs Was re i

£ ,1 ) ‘ c
tance authoritjeg al offe
of Appeal. The
rist to believe he
ute offence of dr
the costs of enterj

uld be attributed gy

= of th

1 ann {0
' 1 that

mstances such as the pre
f the person fined a deg
sulted in the fine, The o
the true cause of the sequ,

ioence.”
<ivil pro
0w Myham,?™ ang
wce for the former
n/iction has involve

the cases

tiona ly vintage, with some
{hree, €XCP Acain, these cases are of an early vintage,
, ain, these ¢
. to recovery. Again,
tial bar

{he 19th century.
'::.. ye,ﬁl's.
s first

jon is thi . e
exceﬁggg Ilaseen successfully sued has entailed the commission of a
h the

a efendant may be 0b]

fault o7 0t
has anec ady

ages 8 . : ik
0%?6'1113 compelled to make reparation for his own crime

The VARIOUS AspECTS OF REMOTENESS OF DAMAGE INVOLVED
HE

no Sl}o as
bBBI’I W lllg Of mens rea in the now Cla].mant the laW W
S

uced hu:n - there l}a +uk OV, ShTiCE Osman,2! appears to be zsse;_ﬂed, at Court of AP_
fine anq the nce?ang;lr of recovery both of fines and of costs.
3 vel, in 12

|[la]|t Sued “llele the WIOllg 15 a [Ol't or bl’eaCh Of C()IllTaCt fO].' 21'076
al

n aiman y ition is di Here
t Now ¢! fully sued, the position is different.
! B 0 imant has been success , | &
o & : 1 rlw] ed 1that public policy does not stand in the way of recovery of the
i 1 lis incurred; indeed, as the substance of this chapter has shown,
yes and COS

i g o5
involve unsuccessful defences of civil actions.?3 In t;vrca);l Cpe "
1 cases, however, the issue of policy makes an appe

and again they have dried up, with nothing in the reports for

s. Where the now claimant’s tort or breach of contract 21-077

d, their claim against the
i ey are not however prosecuted, . é
ot tIf:lcfad to on the ground that the damage 18 the cpnsit
.rown illegal act.?¥ Here the question of whether the no;f\fv _clagna
rod may be even more relevant. Thus in Askley v Gcilde(r;tnv jlélgon e
i i i the now claimant’s ¢
en considered in relation to ant’

v:re the fine and costs, there was a furth'er clgun in refsptlac(tl O]g Sllﬁ

r}?: %ad had to refund to his sub-buyers. This claim also failed,

0’285

h Sﬂymg that: | | | pg
neaking generally public policy requires that no right of indemnity or contributio
speaking >

i imant has incurred by
hould be enforced in respect of expenses which the c}gﬁuﬁnan

V s‘ i 2 i i tor aﬂd
el i t's ﬂegllgence a Vltal faC

5 hB (3 eaII COr Sldeled tlle Clall“aﬂ >

i i hed C] age % Fr y on the gI‘OIlI‘ld that mn that case there was no
guls E]

88 Somewhat similar is Marles v Philip Trant,”® where a buyer of wheat

-+ under a contract which, though not illegal, was peﬁomed 111egalr11§fhlﬁaz;,fS ]tlllljs

B ot to his sub-buyer certain particulars as required by statute. =
k. ddlvt? 1’110 claimed damages for breach of warranty from the bﬁlygi \g 10
2 SUCQESSderjofm his own seller both the damages and costs that_hf:1 a cﬁaim
: :iizlglciion against himself. The Court of Appeal allowed this latter

eway St
mpany

20 Q.B.D.

[1970] 1 Lloyd’s Rep. 313 CA.

i i ideri hether
Lid v Twigger [2011] 2 Al ER. 841 CA is a rather special case cor;:gkgg;g! i\:fb; e
(Zjlild recovcf from its directors and employees a penalty, or fine, exac

: : ti-competition activities. g , (1888)
7§e°.f£?§§r§f§§'fsz.%i‘i 1021045, above. The leading authority of Hammond v Bussey (

79 CA was itself such a case.

i d
laimant has been prosecuted an
i im is different from that where the now claim ' . and
. h;:;ﬂtg: %Z::Oaiglilslg is made clear from Rowlatt J's judgment in Leslie v Reliable Adve
ng Agency [1915] 1 K.B. 652.
1948] 2 All E.R. 35: facts at para.21-073, above.

t involving costs,
: ; s v Rhodes [1899]1 1 Q.B. 816, a case 10 :
! g;ezs ﬁfi%}i—s3i§1c%19ﬁ§\i?£ttgrg;zingujshed in Leslie v Reliable Advertising Agency [1915]
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THE MEASURE OF DaMAGES IN CONTRACT COMPARED WITH Torrs

ties when the contract was made should either be considered as arising Naturg, .
the usual course of things, or be supposed to have been in the contemplation op v
Indeed the decision makes it clear that a type of damage which was plainly fons
as a real possibility but which would only occur in a small minority of cases ¢

regarded as arising in the usual course of things or be supposed to have be:];m

contemplation of the parties ... The modern rule of tort is quite different apq it n

amuch wider liability.”* "Mpog

Their Lordships’ adoption in The Heron II of a test of remotenes

Wwould an
0 be at leas

1)
had the;
artieg
€eable
ary lo

uffering and loss

contracts ag Oppo

[1969] 1 A.C. 350 at 385. See at 423, per Lord Upjohn: “it is better to use contemplate or co;

ntempla.
tion in the case of contract, leaving foresee or foreseeability to the realm of tort”. See too [1969; 1

A.C. 350 at 411, 413, 422, 425,

Scarman LI’s view that the difference between the “reasonably foreseeable” tort test and the

ably contemplated” contract test is semantic, a view expressed in Parsons (LivestoeX:)
Ingham & Co [1978] Q.B. 791 CA at 807B, is unacceptable.
[2009] 1 A.C. 61.

For more detail on all this see paras 8-173 and following, above.

C S fra.rned N fe !
of what the defendant should have realised was not unlikely to resylt d

monly now expressed as a realisation that the loss was a “serious pos
indeed produce no different result in the great majority of cases than
plication of the reasonable foreseeability test, but there is bound t
residual area of difference.* Would not, for instance, the subsequent
in The Achilleas.*s have been held to have been reasonably foreseeable
been a liability for a tort?*6 And it is the consideration that contracting p
contemplate liability on a narrower range than what is reasonably foreg
largely explains the general disallowance of recovery for non-pecunj
contract, contract being concerned primarily with commercial matters. Recoye,
non-pecuniary loss has indeed been long available in the sh
physical inconvenience and discomfort,*” and for pain and s
amenities, and has at a later date appeared in the field of mental distress,® byt g,
ages for mental distress remain unavailable in commercial
to consumer and personal contracts,3!

> InOre Con
Slbﬂjtyn il

Charter ﬁx i

ape of damageg g

and there are still denied to g claimap

[\‘-ab\}[[-
* Uttley

Tue MEASURE OF DAMAGES IN Contract CompareD WITH TORTS
e s
f breach of contract damages for non-pecumz;lry deu}y ;;;Z%fa‘t;;r;h
ining i lusion of these heads o , W
: rationale of the exc ' h
“most sausf‘r“tctr?s’yis that they are not within the contemplation of ?ki l}])raé‘ltllelsl o
frequent forth(;s r;itionale is now supported by the fact that the the artiesgmay
ract e s for mental distress occurred in contracts where the p e T
e ontemplated such damage, as the contracts have not prdl i a);
n L0 ha‘.’:] Cones but ones affecting also the claimant’s personal an S(; .
o damages are seldom given in contract for injury to reﬁutatfge even
P ecuniary, and in the few types of case where they avvla e
i ?ul dismissal of an actor,’ failure to advertise pg;)per )tlh e
. wror'lgess 55 and failure to honour the claimant’s drafts or o e s
E: busmant:s financial credit,”” the loss has been one that was _partglcua mgt
P Cla]lgm the contract. All these cases illustrate where the habﬂllty orOlc o
mplateduS); of the limiting doctrine in contract of the contemplation
E 7 i d, 24-009
- ties can arise where actions in contract and for torts lie CO?CD?%nitrllZeth é
. e wider for torts than in contract.
7 i facts, the damages ar: ke
# paﬂllifglgf ‘r'e has been expanded to allow recovery forhplgflz_ fcgnﬂgﬁé ;gt e
B ot ofcssi i there is concurrent liability in tar
E: i professional negligence ' SR
e i h here it would make a difference, -t
| stion arises whether, W . "
P L"};;E may rely on the wider tortious test of ree;sonaltﬂe f(ﬁftzisszzg}% hz
B i imiti tractual test of contemp
or,0nt cter and more limiting contrz . : -
TM}? ﬂtllioiltrg}ht that there is much to be said for not allowing this to be done
is

N l o Jaim for a tort is in the context of a contractual relationshipi ;Tgi I])Jaéfllgg
O t ﬂtlfa;;;fsl as most tortfeasors and tort victims are, and they should be
O i ey i

. i ks
hat they have brought to their contractual relationship in terms of what ris
‘wha

i dertaken by the other. s
ve mmunicated by the one z'md un . —
- rcooach suggested in the previous paragraph wopld not entail Eziré\; alﬁage
o a[i)fp::ontractual and tortious negligence of the entlthi,mf:nt tc; t; et
R i i i The exclusion of the
: imitation period available for a tort. : '
! lontgefel;lsmgt?oun(fs is geared to what risks the contracting parties have
mo

en. a consideration that has no application to the availability of limitation

24-010

Hobbs v L.S.W. Ry (1875) L.R. 10 Q.B. 11 1; Bailey v Bullock [1950] 2 AL 5.R. 1167; Stedman v
Swan's Tours (1951) 95 S.J. 727 CA: Calabar Properties v Stitcher [1924) 1 W.L.R. 287 CA i
Elmcroft Developments v Tankersley-Sawyer (1984) 15 HLR. 61 CA. The Miatter is considered fully
at paras 5-017 to 5-019, above.
Summers v Salford Corp [1943] A.C. 282; Griffin v Pillert [1926] 1 K.B. 17; Porter v Jones (1943)
112 LJK.B. 173 CA: even where the deterioration in health stems from compensation neurosis;
Wales v Wales (1967) 111 S.J. 946; Malyon v Lawrence Messer & Co (1968) 112 S.J. 623. The mat-
ter is considered fully at paras 5-020 and 5-022, above.
Initially for the disappointment resulting from a ruined holiday in Jarvis v Swan's Tours [1973]Q.B..
233 CA and Jackson v Horizon Holidays [1975] 1 W.L.R. 1468 CA, with holiday cases continuing
to this day, culminating in Milner v Carnival Ple [2010]3 AlE.R. 701, CA. A different type of case
of importance is Heywood v Wellers [1976] Q.B. 446 CA. The matter is considered fully at paras
5-023 and following, above.
Hayes v Dodd [1990] 2 ALl ER. 815 CA; Watts v Morrow [1991] 1 W.L.R. 1421 CA; Branchettv
Beaney [1992] 3 All ER. 910 CA: Channon v Lindley Johnstone [2002] PN.L.R. 41 CA, p.884:
Howell-Smith v Official Selicitor [2006] PN.L.R. 21 CA, P-394; Wiseman v Virgin Atlantic Airways
Plc [2006] EWHC 1566 (QB): all at paras 5-027 and 5-028, above.
Farley v Skinner [2002] 2 A.C. 732; Ruxley Electronics v Forsyth [1996] A.C. 344; Herrmann
Withers LLP [2012] EWHC 1492 (Ch): see too Haysman v MRS Films Lrd [2008] EWHC 2494 (QB_)
and Demarco v Perkins [2006] PN.L.R. 27 CA at 512: all at paras 5-029 to 5-031, above. The posi-
tion with employment contracts is uncertain after Johnson v Gore Wood & Co [2002] 2 A.C. 1 and
Johnson v Uniysis Ltd [2003] 1 A.C. 518: see at paras 5-032 to 5-035, above.

[780]

: 24-011
2sépproach suggested in the previous paragraph was approved in. Wellesley

LLP v Withers LLP,5 and applied with the effect that the te:lt] for 2&(():{?\::;
t; ;Sf damage for economic loss was held to be the same Wl:ither See; s:)cf SIS
0 ght for a tort or for breach of contract. The test to be applied in ca

167; see Addis v
" . Bailey v Bullock [1950] 2 All ER. 1167; sce Add
; 1 K.B. 194 CA; Bailey g
’Gmam vhcmccl‘cer[l[;gg]g}ﬁ, C. 488. But the law may change for en}ployment c(());tr?is én Stlilr; Tgh “
gﬁfrﬂaﬁ Gore Wood & Co [2002] 2 A.C. 1 and Johnson v Unisys Lid [2003] 1 AC. 518.
. matter is considered fully at para.5-036, above.
4 - 5-031, above. _ 0o,
1 g;zrg?ss(;egrzsetg’dwardes [1928] 1 K.B. 269 CA; Clayton v Oliver [1?30] ;;‘:fs [210938] oy
" Marcus v Mye?rs (1895) 11 T.LR. 327; Aerial Advertising Co v Batchelors
¥ ; ich Buildi ; IER. 119
;Bﬂi:n v Steward (1854) 14 C.B. 595; Kpohraror v Woolwich Building Society [1996] 4 Al
CA; Nicholson v Knox Ukiwa & Co E)%(jggc] Pl.gIZ.L.R. 33 at 782.

Wi i ies Bank [1920] A.C. 102, g el ]
. Kgﬁ? E%’gidcioitﬁ? [2016] Ch. 529, CA at [74], per Floyd LJ, at [145]-[163], per Ro

at [183]-[187)] per Longmore L.
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wrong in Hewitt v Rowlands," in assessi i i
and unrepaired premises: 2 ssing the difference in value betweey, . recover for the diminution of the price or of the recoverable rent oc-
®pz ' -" the landlord’s breach of covenant.
- al%{ this it would seem that the normal measure can be cost of repairs or 28-026
i

“... if he had equated it with wh inti i
what the plaintiff might have to spend op p, alue, sometimes the one and sometimes the other being the appropri-

landlord’s covenant (assuming the landlord would not perform it himselfy» 980 Ning >| nin v be particular circumstances of the s A N T Sl
; ; g e particu u ; ;
;T;agflg?fki:v}fizgts 11: Sf]z_rcher,” where the lessee held the residue, of . euﬁfr?;chel;rer City Council'!! hf'is further sh’:')wn”2 tha:t any award of
i Cczvenant hgad had(t) a dlgh—class flat and, due to the lessor’s brea(;h v .ﬁorl in value, where the tenant remains in occupation, may _s1mply reﬂect the
it af water, ey Obezll ure dampness and damage to the flat from theOf -’,s non,pecunjary loss by way of dlSCOI’I]'fOI'[ fmd inconvenience. This man-
oo the inte;'ior (;]f : l;ge:ﬂ i ]c;\;v had awargled her the cost of decorating ang ‘going about the damages will be examined in dealing with non-pecuniary
Remeceisds externale al,( coupled with an order that the lessor shoulq o ) ) ) ]
eeil codorai b awa\;fé)rlm to prevent a recurrence of the damage:; the Couc ppears that, when dmnut10n in value is considered th'e appra':)pnate award, it 28-027
28-025 At the s : ' ’ o calculated in practice by reference to the rent paid during the relevant
ame time the court in Calabar'® held that the judge was Tight tg . thus it was taken as a percentage of the total rent in Sturolson & Co v

e Where in Electricity Supply Nominees v National Magazine Co,'" no

to award, additionally, to the lessee the a imi
4 > mount minution ; ¢
of the diminution ip value d was possible for a corporate tenant,'' so that the damages fell

gitwi 2;1?5{?&1)16 asset, a c]ai_m that was said to have the support of . _cuniary awar
5 0 submit that this represented part of the lessee’s 165K : 1 assessed at the diminution in value to the tenant of its occupation of the
b/ ; eld that the rent payable was admissible evidence of such value.

s, it was I "
tively, where in City and Metropolitan Properties v Greycroft,'!” it was

d that 1. company taking the lease of a flat might be able to claim the profit

le nron a sale of the lease, it was held that this could be regarded as a

, yt diminution in value.'!®

¢ period taken into account is only that up to the assessment of damages 28-028
“ce the covenant to repair is a continuing covenant upon which damages may

covered from time to time as they accrue and a claimant cannot sue for future

ertained damage. '’ Subsequent actions for breach of the same covenant will

barred, but the damages recovered in the first action will be relevant in as-

Stephenson LI’s view, “to ask the court
‘] t i :
If, said Griffiths L], she: o take a wholly uneal view of the fagi

“... did not wish to sell the flat but i ive i
to continue to live in it after the [1
ut | es
gut'thefrlleces‘sary structural repairs it was wholly artificial to award l[wr (8101'] -
asis of loss in market value, because once the [lessor] had carried out the rzglaaifcs
§

consequential redecoration interi
Sl of the interior was completed there would be no lossinp

It would have been different if the fail i

ure to repair had caused the | v
to sell the ﬂat and move elsewhere; then, Griffiths LT said. the emzasls:;ii;o ;h
ages would indeed have been the difference in the price she received for th.; fl

th = LBy
obes ;ira‘lrngge}cli cond1pgn and that which it would have fetched if the legya i
ed t ¢ repairing covenant.'% This view was endorsed in W Sl alabar Properties v Stitcher [1984] 1 W.L.R. 287 CA at 296B and 297F—G. In Hawkins v Woodhall
Manchester City Council, " where the Court of Appeal laid down, ii ; Qtt_m : 008] EWCA Civ 932 CA the cost of repairs appears to have simply been taken as marking the
» 101 tae formy inution in value: see at [48] and [49].

ropositi i : it
propositions of which there were four, certain principles and guidsiives for the a 38)30 HLR. 1111 CA.

sessment of dama ; = Kt
ges for breach of landlords repairing coverants.!% The fi have the cases following it, viz., Shine v English Churches Housing Group [2004] HL.R. 42 CA
27 and Niazi Services Ltd v Van der Loo [2004] HL.R. 34 CA at 562.

roposition!%? : .
proposition'™ was that, if the tenant is forced by the failure f¢ repair to sell or sul
, para.28-032, below.

88) 20 H.L.R. 332 CA. In Lubren v London Borough of Lambeth (1988) 20 HL.R. 165 CA, the
d for living with ever-escalating defects over a five-year period seems to have been about half
rent.

99] 1 E.G.L.R. 130. The breach was not of a covenant to repair but of a covenant to provide
ertain services, including the installation of lifts and air-conditioning; but the principles are the
same.

s a company can only suffer financial loss: see para.5-014, above and Lord Reid at para. 18-031,
ve.

87] 1 W.L.R. 1085.
mpare the normal measure in the far commoner cases of breach of a lessee’s repairing covenant

aras 28-045 and following, below. Where diminution in value is awarded it is not right to make
duction in the damages on account of the fact that the property was not important to the lessee:
Coy & Cov Clark (1982) 13 HLR. 87 CA.
mage accruing between the commencement of the action and the assessment of the damages at
h(?ﬂl’ing used to be taken into account under RSC Ord.37 1.6, but it is unclear whether this is still
ble in the absence of an equivalent provision in the CPR: see para.11-027, above. And contrast
o the old case of Shortridge v Lamplugh (1702) 2 Ld. Raym. 798, especially at 802-803, where, in
he converse situation of breach of the lessee’s covenant to repair, the jury were permitted to consider
I assessing damages the fact that the premises had become more out of repair since the commence-
€Nt of the action.

97 (1924) 93 L.J.K.B. 1080 CA.
He added to this “substantial i i
general damages f i ” but it
whether a court in 1924 would have thougftegf ?;i]snconvemence A ooainie B “I
% [1984] 1 W.L.R. 287 CA. ' '
100 mi
s gi?,_sgfulaﬂg, Eradley v Chorley Borough Council ( 1985) 17 H.L.R. 305 CA
e e:r; elecar.e ,dnghﬂy, that the one-third reduction made for betterment need m.)t on the autho
n made: see [1984] 1 W.L.R. 287 CA at 291D, per Stephenson LJ and ’298H per Gri

LJ. No such reducti i
i [1984] 1 WL R 28(';%3 ias made in Bradley v Chorley Borough Council (1985) 17 H.L.R. 305 CA

3 (1924) 93 LIK.B. 1080 CA.
1 [1984] 1 W.L.R. 287 at 293D,
e [1984] 1 WLR. 287 at 2984,

ee [1984] | W.L.R. 287 at 207H_
T (1998) 0HLR 1111 CA o
® (1998) 30 HLL.R. 1111 CA at 1120-1121
199 For the third see para.28-032, below.
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CoNTRACTS 0
F CARRIAGE
Non-DELIVERY IncLupiNg DELIVERY IN A DamaceDd CONDITION

taken to inflate the normal measure by way of consequentia] ]

argued by the claimant in The Arpad,?” but will not by that fact reoss
measure. If it is lower it has been held that it cannot be taken so
d_amages_, a point established in the leading case of Rodocanachi i -to decrgyg
sion which, as Malugham LJ said in The Arpad,® “has const Vlebum_zs
always approved”; in particular it was approved and followed b;nttllly beep Cita

of the goods in a damaged condition, as opposed to a failure to deliver, 32-009
ety . market value of the damaged goods to be ascertained.*s There is less
g an available market for damaged goods than for sound goods. Thus, as
o ‘?er ightly said in Derby Resources AG v Blue Corinth Marine Co, The
: Hannoﬂ)’fg

> d§
Pr eselﬂt

in Williams v Agiyg 40 : : e H ] ia
goods.*! In Radoi;f;ck?h}!fj}'lllf Petifed 16 corresponding Situ.'atiggsSe L _ he damaged goods are actually resold, the resale price will often be strong
by the defendant’s ship arYd " : Wuml’ Chabﬁelfr s had consigned a cargg foln Sa] rtzet of the market price of those goods in their damaged condition”.
as lost by the master’s neglj T Capp;

had : : cgligence, !
prevzfllig ﬂ:: fhal’gﬂ at a price which turned out to be less than theThe harge = o and place at which the market value is to be taken The market 32-010

£ ¢ port of delivery at the time when the cargo shoulq ﬁn . o pe taken at the time and place of due delivery. The fact that the goods

o bI5 d or converted during transit does not make the time and place of

destroye _ :
truction or conversion the relevant time and place to assess the market

ds. Thus in Ewbank v Nutting,® the goods, converted during transit,
low prices and the jury were directed to give as damages not the
t price together with the expenses of shipping the goods. The

0SS, des
, of the g0O
old at very

price, and if their sale were of the identical
. goods, so that the : he cos
contract b Y could but t 5
¥y buying in the market, they would necessarily be put in b?gécsﬁ of ‘ W(;es quite clear that what thehgoods had i%ld at wai nolf'r'nr tés}tl agld tlzaft, a;
- 4 he measure was “‘the amount of damage the plaintiff had sustaine

contract and might be liable in dama i
' ges to their buyer to
sale price.”3 Yet on the facts of Rodocanachi v Mil)l;um ?Illlele'

. ( e
either of the charterers being sued by their buyer or of the Chanefgisli-z ;3053];
H : Urchg

1n the market. This was because the cargo consigned for carriage by the gef,
> endg;

CJ put it, * :
e gnfuthc\n:ed sale”.5! The court did not specifically look to the market value

ime on¢! place of due delivery, being primarily concerned with whether a
v based upon cost price plus freight could be wrong. But the trend of the
" s suggests that the market value at due delivery would have been accept-
O a measure, > Similarly in Acatos v Burns, where again there was conver-
by sale during transit, Brett LJ said that the true measure was “the value of the
to the owner”* and Bramwell LJ agreed.’> In both these cases the price at
the goods were sold was lower than the market value at the time and place
ue delivery. There is, however, no reason why the normal measure of damages
1d not equally apply where the selling price was higher.*
idence of the market price of the goods at a different place and a different time  32-011
' be the only means of quantification where there is no available market for the
shipped at the time and place of due delivery. It is only if the evidence is of
ses at places and times so remote that it is of no probative value in arriving at
ound value of the goods—and also, in the case of delivery in a damaged condi-
, in arriving at the damaged value of the goods—that it can be said that market
ses do not help and that there is thus no available market. This was the ap-

___—________—___—__ :.
77 [1934] P. 189 CA: see at | .
: para.32-018, b
% (1886) 18 Q.B.D. 67 CA. > 1 :
° [1934]P. 189 CA at 227.
0 [1914] A.C. 510.
:2 See para.25-010, above.,
. gizﬁg)rifagﬁ.t]).tgﬁ’ CA at 77, 8_0, per Lord Esher MR and Lopes LJ respectively
Py A.((): - 561 go;e;sff?i:lnegos;tuat?n in other types of contract Lord Dune;‘]in in Williams v
3 i 51158 e e eg)c-'o s) and Evershed J in Brading v McNeill [1946] Ch. 145
. 1[:2007] EWHC 770 (Comm). -
or this proposal see para.9-184, above
0sal 5 : : - The whol is gi ideration i
" x;ﬁext ﬁigfﬂgahon and avoided loss at paras 9- Ii'rl,r;bgﬁ;s il;:\[fleeanded e
ough this cost would be i i . - .
4 again to give the normal mezlizﬁlridc?f"j ;ngli;,f \f'l;;:u[:?)rfket VgluQ e ey Sl 1o deducte% be more than an actual indemnity.]”: (1849) 7 C.B. 797 at 805.
¢ (e o St e ks o goods less market rate of freight. 1 (1878) 3 Ex. D. 282. Again the action was conversion: see the preceding footnote but two.
S e i (1814) 4 Camp. 112 where the defendant had paid the (1878) 3 Ex. D. 282 5
£es Into court, and the court said that there was no evidence that the (1878) 3 Ex- g ;g% a: %gili, .
x. D, a :
ese cases are further considered at para.24-016, above and para.38-042, below.

[1005]

tio{;;, P(t)ESibly along the lines proposed elsewhere 45

nother method of assessing the value of th ,

. / ! e goods where there ; -
Itjlgct‘;r:te tEnd Iflace of due delivery is to take the claimant’s cost pn'cz If ;,l pr‘?ékmm.
GRET ar?i fgzgs wgere the goods were delivered to the carrier, anci a-"id ;o this

. and an amount to cover the reasonab]. oy

of BASHISES OF e vt able profit in the 2edinary courg
: ; porting goods to th i ack \ .

This calculation was adopted in O’Hcgmlan vG. ;{}}?yrti?c ular plackf due deh‘f

[

See para.32-004, above.

[1998] 2 Lloyd’s Rep. 410 at 416, col.2.
(1849) 7 C.B. 797. The action was in tort for conversion, but in this connection the measure of dam-

s in tort and contract would seem to be the same in taking the higher value at due delivery: see

2.24-016, above.

849) 7 C.B. 797 at 809. :
s appears most clearly from a passage in the argument: “[Cresswell J. Suppose the conversion

been by throwing the cargo overboard, what would have been the measure of damage in that
e? What would the cargo have been worth to the owner?] What it would have sold for at the port
destination, minus the freight. [Cresswell J. May we not reasonably conclude that the goods would
worth the invoice price and the cost of carriage?] That might or might not be. [Wilde CJ. It would

[1004]
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CoNTRACTS OF EMPLOYMENT
WRONGFUL DIsMISSAL

COnﬂiCting; no deduCtiOl‘l was made 1“ Ba”leu V (Q A ackson 8 ted b Re[d V l Xpll?;lVES CO IIl ﬂlat case t
J‘ ) J k 1, j Stra y j ] E i s

lowing the earlier Stocks v Magna Merchants.® i N thi illu

tht? analogy of the personal injury cases doesrfl-ot II\J/{J?;?EZI’ n thig fielq losf : welsl-l:(l 1months’ notice by his employers, the defendant company. The ap-

Mills v Hassell*' having refused the deduction and Wilson %ay.to a clegy gort tot of a manager by order of the Chancery Court at the instance of the

an appeal to the House of Lords from Scotland, havin aY] ational Cogy _' i . holders was held to be a wrongful dismissal of the claimant; but by the
¢ g allowed it. Ny the ure the manager he continued his duties at the same salary for over six

3 tions Of

In these ci

form two inconsistent decisions: the contrasting results stemmed f
To
: Jook at the facts that have occurred up till the date of trial and gauge the

in Wilson, which their Lordships regarded as presenting somewhat e M the . rcumstances it was held that he was entitled to no damages. The
Xe

the employee would not have been dismi ©Pliongy th

the incapacity caused by the injury, since Shss %V?)Elil(lililzgg glade redundantr,l w.i]-lﬁes of the future. So in Re Newman, Raphael’s Claim,” where the claim-
ha\lfe accepted, another job from his employers, whereas th cen offereq, and w ]?lr:]jssed during a one-year contractual term, had obtained other employ-
.asmular conqlusion in Mills. Yet on this footi;lg can it note;e Was ng eVidena P ithe same salary but subject to a week’s notice, it was held that the claim-
1s wrongful dismissal coupled with redundancy, that the emp?osald, Whereyep o 5:1 suffered no damage after he had entered upon this new employment, for

stantial doubt that the claimant would keep his new job till the end

yee would not. '
tual term, the trial being only a few weeks before this date.

been made redundant had the
Y not been wrongfully dismissed
redundancy payments made to them should always be dedu:?tegl}‘(r1 that ther

q8 NO Sub

one-year contrac
h the employee earns in the substituted employment encom-

? : . : 3

ages’ Altgrnatlvely, it may be argued that wrongful dismissa] Om thejp 4 he amount whic
equated with personal injury, for the redundancy does not Cannot he, < commissions, benefits in kind, benefits from pension schemes and the like
ful dismissal as it may do from the personal injury: in a senser;f: ! from the Wroy :{: 'és same way as does the amount which they would have earned under the
vrongful dis ract that has been broken.!® A somewhat unusual illustration of this appears in

12'11"1‘:}1 ihtz re;lu_ndancy are one and the same thing. Wrongful dismissa] o :

: rﬁ ! claim for }oss of earnings over a necessarily limited eg g

- g) ogeﬁ wo_uld. still havt? received their redundancy payment ifp o

s gﬁcum 3}1] imml;s;ﬁz their services had been dispensed with at t;h:’];ﬁgmfb
rm. is points to making no deducti e

payments and is thought to be the l:'ettmrgapproacllll.cggl0n Koanab s

sarack v Woads of Colchester,'®! where the claimant, after his wrongful dismissal
“he defendant company, had taken employment with another company as
oer af a comparatively small salary and purchased half of the company’s share
wal, 1t was held that, since the claimant’s release from his duties under his
Saci with the defendant company gave him the time to work for and manage
other company and by that work and management to enhance the value of his
eholding in the other company, the amount by which his equity in it had
sed up to the time when his contract with the defendants would, but for the
ch, have come to an end fell to be taken into account in assessing the damages.

s salary of £1,5007, said Lord Denning MR:

) 1
g;gp];zﬁei?ogﬁ; the empLoyee has or should have earned in alternagjy
) amount that the claimant has earned in i e,

ment since the breach will be deducted®” and the loss incurrse‘:lcllb::}ﬁltvef[jiﬁs;mp
Wi

e e 2 : :
claimant has immediately passed into other employment on equally good e«

K
was very low for a man of his ability: and it looks as if he was getting, in addition, a

concealed remuneration by a profit on his shares in the company.”!%?

8 [1976] LC.R. 63.
%0 I1 W, : i
[1973] 1 WL.R. 1505; preferring to follow two first instance unfair dismissel-ases holdin fi
97 sselcasc, g fo

de ion g on both s . '
duction. The arguments put forward on b ides are set in the j s : *
T th out at length in ‘he Jjudgment at [197

LCR. 63 at 67D B :
[1983] LCR. 33073H’ ubstituted employment are to be taken into account must not be pressed too far.
1981 S.L.T. 67 HL (Sc). 4 his is again illustrated by the Lavarack case, for the claimant there had purchased
% See further at para.40-179, below. ’ hares also in a third company, one which was in serious competition with the
Ifhowever, as in Baldwin v British Coal Corp [1994] LR.L.R. 139, th ' endants, and in which he would therefore, under the terms of his contract with
become entitled to a redundancy payment but for the dismissal. det e employee vould =GR e defendants. have been unable to take a financial interest. It was held, however
S e the valte to the clatmant of this investment did not fall to be taken into ac-

value to the claimant of this investment did no e -

cepted in Baldwin th
in that redundancy payments are normally not to be deducted.
nt in assessing the damages as it could not be attributed to his release from his

O’Laoi; ;
e r‘l{lfs‘;’lcﬁ ;’:S’e]:gfgﬁﬂfl (No.2) [1991] LC.R. 718 CA shows that a compensatory awardor
0 be deducted from damages awarded for wrongful dismissal unless employment with the defendants. Lord Denning MR said:

a double
poot []ggzc]o;fe{r{ flgr gsls_ftme loss can be proved. In Aspden v Webbs Poultry & Meat Group (Hold-
e claiman.[b. W ;;1 fl was held proyed a{1d the full amount of the sum paid by the defendants
i )‘IN ronyg;)u]szt_ﬂemc:; of his unfair dismissal claim was brought into account against
ismi i i
Pt il ssal since the court was satisfied that there would otherwise be @
It must be tri i i
5 (;11?1 afS: 3;163;'-;&%]1;1)51[1[.’.[1[6. If the clalman_t could have taken the new employment in addition (0
damagés ol o a‘i’f ?;Eaa;{) ;vgfena(i; I;Jql.::lred todg_ive;h their time exclusively to the defendant, the
5 Sop o ! unt earned in the new employment.
entiﬂz dgt fgﬁ;‘ 1; fzﬁnday Iv_?eferee Publishing Co [1940] 2 K.B. 6131-7,ywhere the claimant was held
e ernp]oymcgn o oubntmg to sums payable under the contract less any remuneration earned in
g controversf;l (;:éi_ch, and Ceﬁberus Software Ltd v Rowley [2001] LR.L.R. 160 CA, @
ision on wheth i ke the i
employment: see first footnote in para.33-0 1682: Lg?o?vmployee e o tastiic i

[1050]

9

W

95

' (1887) 19 Q.B.D. 264 CA.

¥ [1916] 2 Ch. 309 CA.
' See paras 33-006 and 33-007, above. And if the claimant has been entitled to commission from the

defendant on all orders received from customers introduced by them, which would give an entitle-
ment to commission even after their contract of employment has been determined, the assessment
of damages has to take account of the likelihood of pre-existing customers ceasing to deal with the
defendant as they are now open to being canvassed by the claimant on behalf of a new employer:
see Roberts v Elwells Engineers [1972] 2 Q.B. 586 CA, especially per Lord Denning MR (with
whom the other members of the court expressed agreement) at 596D.

" [1967] 1 Q.B. 278 CA.

[1967] 1 Q.B. 278 CA at 291.

96

[1051]
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CoNTRACTS FOR Pro
FESSIONAL AND OTHER SERv,
“RVICES ParticuLaR CATEGORIES

34-007  Claims by members of Lloyd’s against their agents featur,
v B-arrow]“ and Brown v K.M.R. Services,'s the issue was ;
Kg;llecz :al';?tle s;ges of Deeny v quda Walker claims dealt with Mattang ]
. }, (}a lmzlage to tle:x and interest on damages. '6 Insurance 1, e
e recovered a g Moss," where Fhe claimant, prosecuted for unriokers
Gn;u =y as damages the fine imposed and his costs incurr d}?‘S!lre

ip Lid v W?St Craven Insurance Services,!® where there w ol Arp

o_f pr_oﬁts resulting from the broker’s failure to provide ade uat: Sb ey
tion Insurance; a.md in the important case of Aneco Reinsgranc ‘.
g:’;nsqn.& If:ggm;,m when‘e there was negligence as to £11 millio(il Unde'rwﬁ
mllhpn: Against architects there has been recovery for the 1o o il
;Eggguggrbecausz pf culpable de'lay in obtaining planning conseriiS i?lffl}l .
e o o e o, PR conlans
e e AL ks If;-;ve 1‘?03 Sgsr?;%v;?;ngLtd and for losseg resu is here made to place the decisions into various categories but this is intended
50 Derigh T Tt e, s o7 sd errace Propertieg Lidy .y for the purposes of exposition, and decisions appearing in one category may
ncial advisers in Hale v Gujjg ? ve useful in relation to another category.’' Moreover, many of the deci-

trade mark agents in Halifax Buildi iety b

. . ing Society v Urguart-D | pro : ini ar i ive ri

auctioneers in Thomson v Christie Manon 4 Joerte Lgi g );J-’;etira:d Lorg : s are dealt ith again in other parts of this book, as they tend to give rise to
» i) onsuy)

in Stephenson Blake (Holdin ] problems on damages, particularly on questions of certainty® and of
. : 25) Ltd v Streets Heaver Lid.2 ral pr . -
designers in De Beers UK Ltd v Atos Origin IT Services UJ’Y L?E?s%ﬁ%‘ll?r sys overy for non-pecumiary loss in contract.®
: i

G I e 3
ne Team IUIE.‘
de] a}de 1% .l orce J'ldla .l OF ”luta (] Ltd was 101 fa.] to pIOV]d S€Ivice

Prominepgyy, ;= 2. ParmicuLar CATEGORIES

TeMotenesg o
rom the miscellany of persons providing professional and other services 34-008

pirt 4 in the previous paragraph, there are particular categories that have given
O8U¢ lith of litigation on damages. Basily in front is the solicitor; the dam-
0 law there is now huge. Close behind come the surveyor and the valuer.

a;:ll to be dealt with more briefly.*

eSS i far
intey (1) Solicitors

e negligent in a variety of ways as the cases on damages show; 34-009
b cases against solicitors are becoming legion, thereby making it difficult to
ith them in an organised fashion and to categorise them satisfactorily. An at-

citors can b

\ Lacuniary loss

é". Negligent advice on points of law  In a number of cases the solicitor has given 34-010
ng advice or failed to give correct advice to their client upon a point of law.>
or v Church, Adams, Tatham & Co, a solicitor misinformed his client as to
e latter’s interest in certain property, thus depriving him of the opportunity of
easing his estate by making the property, which was settled property, his own
Jutely. The error was discovered only after his death when it was too late to ef-
aremedy, and in his personal representatives’ successful claim for damages the
sure was calculated as the loss to the estate occasioned by the passing of the
ttled property to the next tenant in tail. Due allowance was made for the possibil-
y that the deceased on being properly advised might not have disentailed but it is
10 ght that no discount was required; the reasons are explained elsewhere.® In
1 v Meyrick,” a solicitor failed to advise or warn his client that her marriage
sould revoke a will made in her favour by her intended husband. The marriage took
lace, and two years later the husband died intestate. At first instance the claimant

owfh;;fn t:eec;effmdznﬁt was an aviation technical consultant holding itself out as a specialist i
i ff us??;thf; Zit;zrr;;magjihfor Fhe failure adequately to effect the repairs and on Errtﬂe -'e
it nd the diminution of their value, were calculated simply by 1.
:: [1995] 1 Lloyd’s Rep. 680; at para.8-180, above.
|e 3995] 2 Lloyd’s Rep. 513 CA; at para.8-185, above. 4
sz;:r\; g)og)a‘?lg'gaéfelrv[vngRS] 412\6NI_II_.LR 1206: certainty, at para.10-040, abov-=: Deeny v Goody |
A . tax, at 18- 3y W N
1 [1996] L.R.L.R. 168: interest, at para.19-138 aE:frz A DRRY e il itl
7 [1970] 1 Lloyd’s Rep. 313 CA. Hign |
'8 See the case at para.21-074, above.
' [2007] 2 Lloyd’s Rep. LR. 491.
;0 [2002] 1 Lloyd’s Rep. 157 HL.,
1
f;egzi(-) Iit:;rf; ‘zarkes (London) Ltd v LFC (1988) Ltd [2000] PN.L.R. 21 (inadequate cover ar-
s ,C omina Bﬁai{eﬁ;:yng ?us[gtasg but, if causative, saving in premium deductible) and Bol-
et M ol msm-;-s). 1 Lloyd’s Rep. LR. 136 (inadequate cover advised, lead-
2? [1999] Lioyd’s Rep. PN. 814.
B %gj;lisBA%anmiﬁl atl];Iara‘Bl‘—Dl 1, above. See, too, P. & 0. Developments v The Guy’s and St
o [1998; ]{3 gervzce Trust [1999] B.LR. 3, and The Royal Brompton Hospital v Ham-
1B.L.R. 162 where the claims were against not only the architect but also the

project manager, quantity surveyor i i
o yor and engineers of the professional team acting for a hospital ina

2 [1999] PN.L.R. 44: advice on home j
: .L.R. 44: e 5 iabili
= [1997]RPC. 55: nominal damages. A e
[2005] PN.L.R. 38 CA at 713: alleged misdescription of auction lot.

7 [2001] Lloyd’s Rep. PN. 44: i
= B 7?6 (TCC)_. purchase of alternative system to that negligently advised.

® [2010] EWHC 2373 (QB).

“While the great bulk of the case law concerns professional negligence in advising, informing and
' the like, the separate treatment of bankers and stockbrokers (at paras 34-090 to 34-094 and 34-095
to 34-097, below, respectively) is each in relation not to negligent advice or information but to a
‘somewhat special type of contract and contract breach and the separate treatment of travel agents
- (at paras 34-099 to 34-101, below) is in relation to mismanagement rather than to advice.

~ There may also be claims in tort where there is no contractual relationship between the claimant and
tzh(;t solicitor, as in Al-Kandari v Brown & Co [1988] Q.B. 665 CA and White v Jones [1995] 2 A.C.
207 CA.

* See Ch.10, above.

See Ch.5, above.

' Ormixed law and fact.

=~ [1953] Ch. 280.

" See para.10-076, above.

[1957]2 Q.B. 455.

[1068] [1069]




38-016

: HE VALUE oF THE Goops
Tors ArrecTING Goops: MISAPPROPRIATION ¢ WHICH VALUE 18 TO BE TAKEN: CHANGES IN T
TME
g

converted has vested in him a right to damages for conversion meag

o should be any universally applicable rule for assessing damages for
the property at the date of conversion [applied]”."

A i intiffs or any
 why thc?r ds, whether it be the rule contended for by the plainti

of goods, W ion for a loss or
_ getention © tort are awarded by way of monetary compensation fo
Detinue cases of the 19th century reached the same result gg o o Dﬂ‘“ﬁﬁfﬁéﬁ has actually sustained, and the measure of damages awarded on

. § a . ; s i ' tances of any particular
McLaughlin,” by ordering the return of the goods where these hag not a]ID G mcgy \Pary infinitely according to t.t;e mdl:ﬁguaﬁ ;:gc;lénffse;i:; b reasgnpof o bt
delivered up and by then awarding as damages for detention the differe, o ®." for plaintiffs to prove what loss, i any,“ ydverse interference with the course
the market value at default and the market value at judgment. Theg 11ce by 2 the effect of the tort is potentially a

were Williams v Archer®® and Williams v Peel River Co™: damageg bas
market fall were also awarded in Barrow v Arnaund,® an action op the cgen.
to detinue.®* However, in Brandeis Goldschmidt & Co v Western Tvl

decided after the Torts (Interference with Goods) Act 1977 with its

€ detj o, as here, erations, it is for them to establish by evidence that there was in fact

"busmésfegfirence and that they suffered a properly quantifiable loss by reason of
dverse 1 ’

ion in Brandeis Goldschmidt & Co v Western Transport’! may

ab . cis ol ! J
detinue had come into force,’ the Court of Appeal, in assessing darnal;e _Slblgcﬁz with the Judicial Committee’s awards in Solloway v McLauglf
Master’s order for the delivery up of a consignment of copper had been o sIt I;)BM M Finance (Hong Kong) v Eda Holdings.* of the amounts by
with, awarded a nominal amount only and rejected the claimants’ copa i d in had fallen after the date of the conversion

they were entitled to recover as of right under a general rule of law the
the fall in the market value of the copper during the period of the
detention. The claimants had imported the copper to refine and sel] as
it had been detained by the defendant transporters en route for the refy
Since it was thus clear that, as Brandon LJ put it,® the claimants haqg
the copper with the intention of selling it on the market and would not in
or at any time have used it for that purpose but, on the contrary, would
it as a raw material for their business with the purpose of making profits
sale of the finished product, an award based on the fall in the market valye W
propriate; the claimants had not been deprived of the opportunity of selling fhe
per on the market on the date when the detention began or been compelled
the copper on the date when it was delivered up. Itis true that the claimanggy
have suffered a loss of profit on the sale of their finished products but tha'®
expressly abjured this alternative way of putting their case.”” They did indeea.
bank interest paid during the period of detention on the basis of theii practi
reducing the bank borrowings which financed the purchases of the copper by
proceeds of the cathode sales; but this claim also failed because thiey adduce
evidence that the receipt of sale proceeds would have been advanied had th
no detention of the copper.® Brandon LJ examined the three carlier cases i
the fall in market value had been awarded and concluded that it had been a
able inference that the claimants in each of these had acyuired the goods
tion with the intention of selling them at a profit on the market.®* Damages b
on the fall in market value therefore on the facts represented the loss suffel
Brandon LJ, delivering the leading judgment, said that he could not:

y Tes
i mark?t ‘;33:1 li;df itl?ihsél ?irrst case missed, and in the secqnd }_1ad appar-
pibe CIamll-lance of selling them before their fall.** The distinction, it was
Sc?d’ i3 (;rlier edition of this work, between the Solloway and Brandeis
Ning py pr 'mtﬁ;l’ﬁn ‘he one, but not in the other, the defendants mafie. a pm%tt];z
not s 15 -1i' g the goods; and it may be said that one fzould distinguis
:f“ # ~ ;nd Brandeis decisions along similar lines in that thf: defendants
C m‘:"%e ¢.,% had had a profit on their hands but one wl‘uch they had
W1§ Iga?ﬁ;:l t,o realise.?6 However, the decision in BBMM Finance reveals
U

e distinction is somewhat different. As Lord Templeman explained:

def& I‘:
CathD.

! i s ed by temporary
i hmidt case” ... [was] concerned with damage% caused
’ ande;; g)oslsd;scsigl and use of property. A different consideration “3,2 apply when
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n is the distinction between conversign where the claimant sges foi atjhrﬁ
f the goods and detinue where they claim tl.le retur_n of the goods, a c} m
they are now entitled to make in conversion as it has taken over TO
“' the first claim they will obtain the value to them at conversion, in the
ey may obtain less. There may also be a diffe1jence concerning proﬁ'lt rg‘?:re
dant. For wherever the goods have been dghvered up, whether v% un ar
inder a court order, by the defendant to the claimant, as was the:C posrlt Of s
! Brandeis but also in the three 19th-century cas’es wh*ch the i;)tu Oarislé :
ere distinguished,'® no question of the defendant’s making a profit canf ; g
en where the order for delivery up gives the defendant the alternative of pay
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811 Q.B. 864 CA at §70D-E.

1] Q.B. 864 CA.

18] A.C. 247 PC.

L WL.R. 409 PC.

as 38-014 and 38-015, above.
0] | WL.R. 409 PC.

a.38-015, above. ]
50, added iord Templeman, Williams v Peel River Co (1887) 55 L.T. 689 CA, one of the

an detinue cases: see para.38-016, above. Counsel for the defendants had relied on a pas-
om Bowen LJ’s judgment in this case.

L W.LR. 409 PC at 413D.

Paras 38-002 to 38-004, above.

Para.38-016, above.

[1990] 1 W.L.R. 409 PC at 412B.
[1938] A.C. 247 PC.

(1847) 5 C.B. 318; approved in Rosenthal v Alderton [1946] K.B. 374 CA at 378.
(1887) 55 L.T. 689 CA.

(1846) 8 Q.B. 595.

Facts at para.9-044, above.

[1981]1 Q.B. 864 CA.

See para.38-002, above.

[1981] Q.B. 864 CA at 869B.

[1981] Q.B. 864 CA at 873B.
[1981] Q.B. 864 CA at 873C-G.
[1981] Q.B. 864 CA at 870G-872G.
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to be too remote. That car
2 £0 owners would enter i i
not reasonably foreseeable by shipowners 377 i alTangeme

38-071 . Kuwc'zizj Airways Corp v Irag Airways Co 37 affirmed by the 4 A
: 3 Ouse L

ly have appreciated the nature of the goods in the cartons or the
f their loss. While recognising that:

asonab
pences =
o can be problems in applying a test of foreseeability to carriers who handle
?gated containers of many different varieties of goods,”

b lips delivering the judgment of the court concluded that:
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- carrier without specific knowledge of the nature of [tax seals] and of the guarantee

. to be given to the Spanish authorities for their release, could envisage that the loss
fﬂnber of cartons could give rise to the type of liability experienced by [the claim-
| 11

i this case.”™

: problem of the limits within which policy will allow recovery arose in 38-073
sion in another, less usual, form in Thurston v Charles.®' The defendant, a
o+ of 2 town corporation, wrongfully communicated to the other members a
) tten to the claimant by a third party which contained statements defama-
the claimant. A claim in defamation failed because the communication was
rivileged, but the claimant succeeded in his claim for trespass and conver-
".nd compensation for the injury to his reputation was, in effect, given in the
s. On the other hand Lord Esher MR stated categorically in Dixon v
292 hat such damages in an action for seizing a chattel were unknown to
h ! aw. Somewhat similarly in Brewer v Dew,> an action of trespass for seiz-
ous under an unfounded claim for debt, damages were given for the annoy-
and disturbance to the claimant in his business, and although this was ap-
] to give such compensatory damages in Smith v Enright,*** it appeared to have
 interpreted as a case of exemplary damages in Owen & Smith v Reo Mo-
95 and so applied; however, Lord Devlin in Rookes v Barnard,*® interpreted
ard in Owen & Smith v Reo Motors® itself, as being one of compensatory
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carrier. The cargo was lost j . 0 2 thi ages.
4 ost1n the course of carriage and the claimants ware g Ir'- | Lonrho v Fayed (No.5),** a case of conspiracy, the Court of Appeal has now 38-074
erred the view expressed in Dixon v Calcraft,*” to the decision arrived at in

to : ..
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1ch wou \ < 0 thg i . - Z E
should have been attached ?[“;]i b?ep recovered on the boitles o which the sea iston v Charles.*° However, it may be that the other cases involving actions for
second and third carriers “.!ho wc alhmants failed to Tecover tnis amount from th appropriating goods are not affected by the overturning of Thurston for either
s ere liable as sub-bailees in £onversion, as neifhe 0 reasons, namely that they are not cases where protection from claims other
: in defamation was needed or that they are not cases where the damages were

—__________“_—_——__ . . .
en for non-pecuniary loss of reputation but only for the pecuniary loss and for

77[2007] 2
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8 [2002] 2 A.C. 883 A ) was by the shipowners. The case is at para.38-020), abo’vc_

37 [2002] 2 A.C. 883 HL.
*% See [2002] 2 A.C. 883 at CA at
L [627].
::?’ See [2002] 2 A.C. 883 at CA at [404].
;s; [3550[22]0;)? 2A.C. 883 at CA at [652].
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% [2003] Q.B. 1270 CA. ‘

[2003] Q.B. 1270 CA at [28]; see also at [25]-[31]. The claim against the second and third carriers,
which was in negligence as well as conversion, could not have been in contract because of the
absence of privity. For the successful claim in contract against the contracting carrier see para.8-
, above. There were also complex claims under the Convention scheduled to the Carriage of

s by Road Act 1965 not relevant here. :
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34) 151 L.T. 274 CA.
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