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not be recognised in the third State.285 That limitation is not exhaustive, howe
and is not to be read as affecting the right of the parties by agreement to limjg e,
scope of the proceedings under the law of the Member State of the court Seiseq

wo will, @ joint will or an agreement as to sv.lc:cession”._294 The chogen layv

[ 2 sﬁbstantive validity of the act by which the choice of law itself is
yverns 44 ¢ this means practically speaking for the law of any part of the UK to
ade” Whimclear, but this may be of limited concern given that it is elsewhere
hoice of law should be valid e\;i? if the chosen law does not provide

: in matters of succession. _

i choic® Ofolf ?n:llces a choice of law under the Succession Regulation which
If the testfr]\aw of the UK without specifying which part of the UK, the court of
gess 10 thf: Member State will be required to determine which internal law ap-
e rel?valian land and Wales, Scotland or Northern Ireland). The Succession
P 'tsgelf provides that where the law specified thereunder is that of a State
E lris.f:s. several territorial units, each of which has its own rules of la\y in
p: co;n ﬁccession, the internal conflict-of-laws rules of that State shall determm_e
sspect st territorial unit whose rules of law are to apply.*”” So far as the UK is
relevicliﬂ therefore, this would be determined in accordance with the prmmples
- tiﬁs chapter above. However, if there are no such rules then various tf:_sts
3 (;2: 1(];lut depending on the provisions in the Succession Regulation with which

- court is concerned >

. chosen 15

Applicable law ted that 8

The applicable law as specified by the Succession Regulation is to be applj
whether or not it is the law of a Member State. So the fact that, for example did
UK has not adopted the Succession Regulation makes no difference—if the’ 4
plicable law is determined to be the law of any part of the UK then a Member Stai;
which has adopted the Succession Regulation is bound to apply it to the successjgy

In similar fashion to the issue of jurisdiction, the general rule is that the law g
plicable to the succession as a whole shall be the law of the State in which the
deceased had his habitual residence at the time of death.2%” This also wil] not apply
in a number of situations.

Closer connection with another State

An express exception to the general rule is stated in the Succession Regulation
v;flheée it is (élear trom jalll t};e c1rcum§tan<1:es of the cz(llse t'}:}?t’ at the time of death, Once deicrmined, the applicable law governs the succession of the depoasailts
the decease | was mani estly more closely conpecte with a St_ate other than the e ‘whole.2® Succession is very broadly defined as “succession to the estate
State of habitual residence.?®® The example given elsewhere in the Successiop Y i

i \ 3 11 forms of transfer of assets, rights and obliga-
Regulation is where “the deceased had moved to the State of his habitual residence asceased person and covers a

i : th, whether by way of a voluntary transfer upon a disposi-
fairly recently before his death and all the circumstances of the case indicate that \ | a8 by reason of death, Yy way

h intestate succession” 3 This does
he was manifestly more closely connected with another State”.2* But it has been jon of prc;li:;tzpi[é?fl; %i:tltlyc;re zsi g?;igii: t;gﬁlt; e s
emphasised that the test of close connection is not to be resorted to as a subsidiary Urpo

; ’ .gf “guccession”. However, a number of matters are listed as part of the defini-
connecting factor whenever the determination of the habitual residence of the
deceased at the time of death proves complex.2®

pe of the applicable law

n of the scope of the applicable law which inform that issue, name}y (?1) the
auses, time and place of the opening of the succession; (l?) the determination of
he beneficiaries, their respective shares, the obligations wh!ch may b{'e 1mpo_sed on
by the deceased and the determination of other succession rights including the
iccession rights of the surviving spouse or partner; (c) the capacity to 1_nher1t; (d)
inheritance and disqualification by conduct; (e) the transfer to the.hen's {md the
atees of the assets, rights and obligations forming part of the estate including any
nditions and effects of the acceptance or waiver of the succession or of a legacy;
the powers of the heirs, the executors of the wills and other adrninistrlators of th.e
e, in particular regarding the sale of property and payment of creditors; (g) li-
ty for debts under the succession; (h) the disposable part of the estate, the
erved shares and other restrictions on the disposal of property upon death as well
as claims which persons close to the deceased may have against the estate or 'Ehe
irs; (i) any obligation to restore or account for gifts, advancements or legacies

Choice of law by the deceased

The Succession Regulation provides that a person may choose the applicable law
as the law of the State whose nationality he possesses at the time of making the.
choice or at the time of death.?! The focus on nationality is explained as neces-
sary to ensure a connection between the deceased and the law cliosen and to avoid
a law being chosen with the intention of frustrating the legitimate expectations of
persons entitled to a reserve share.2%

The choice is to be made expressly in a “declaration in the form of a disposition .
of property upon death or shall be demonstrated by the terms of such a
disposition”.?** Such a disposition is expressly defined in the Succession Regula-

25 Succession Regulation art,12(1).
286 Succession Regulation art.12(2).
27 Succession Regulation art.21(1).
28 Succession Regulation art.21(2).
289 Succession Regulation recital 25,
0 Succession Regulation recital 25.
Succession Regulation art.22(1). See also recitals 38—40.
22 Succession Regulation recital 38,
23 Succession Regulation art.22(2).

™M Succession Regulation art.3(1)(d). : ) )

% Succession Regulation art.22(3). It is stated in the Succession Regulation that this means asking
“whether the person making the choice may be considered to have understood and consented to what
~ he was doing™: Succession Regulation recital 39.
~* Succession Regulation recital 40.

" Succession Regulation art.36(1).

" Succession Regulation art.36(2) and (3).
" Succession Regulation art.23(1).

¥ Succession Regulation art.3(1)(a).
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when determining the shares of the different beneficiaries; and (j) the sh in which recognition is sought; (b) where the decision was given in
defendant was not served with the document which

of the estate.30! That list is presumably intended to be non-exhaustive. Aing. gy mber State

f appearance and the

The types of proceedings falling withi i R : : : ' ient ti di
g within the meaning of “succession” ault O di th an equivalent document in sufficient time and 1n
. . . % . T 43 rocee lngs or Wi an q
ggﬁilgfcgnnect]mn_ witl ihe orginal BC Tudgments Repilation *% In diay c::en Y t“ted . pto enable him to arrange for his defence (save where the defendant
o })Hca rejegteg the argument that the claim before them fell Withie’ oh a way 25 ted the means to challenge that decision); (c)ifitis irreconcilable
g of “succession” because it could not be described as “the determjnz ; exhaus the Member State in which recognition is sought in proceedings

B o decision 11

came parties; and (d) if it is irreconcilable with an earlier decision given

of the disposable part of the estate or its sharing out”.3® That conclusion v,
as

altered b i : ; Sk | L
and it is lyiki:?;rl Stfg:azli(r)r?j1?11;lgl/l?nzgrlﬁ;?ifznitndﬁii?llttilf(;ri{r: : ttlil: tSuZ(S:E(;st e RegUIat;1 B th;dember State or in a third State in proceedings involving the same cause
which the Succession Regulation applies. g P proceedingay anoth” d between the same parties (although that decision must itself be

to B an
| i M i ich ition is sought).*®
' ember State in which recognition 1 g
Renvoi cognisable P the
i ii i -‘ ont of decisions
The doctrine of renvoi in English law has been considered previously.» g, Iy nforce™

as the Succession Regulation is concerned, it provides that where the applicab] out a procedure whereby any interested party in

' r ion Regulation sets : . .
ol e : ply for a decision given i1l Member State

is the law of any third State (i.e. not a Member St i ) i
: ! 5 L. ate) this shall mean the . g in Member State A may ap
law in force in that State, including its rules of private international law in;gi‘es . A edlﬁf,dared enforceable in Member State A 310 In essence, tbat procedure
ar ag be cuments in support and, if the formali-

i i in do

. os the applicant to provide certain
uf.;z complied with, a declaration of enfo
| ubject of appeal®!! The procedure itself is governe

e of enforce.nznt.m

they make a renvoi either to the law of a Member State or to the la ;

State which would apply its own law.3 However, it is made clc;?ailrotfha:lirtlzﬂ(:? th]rd
shall apply in respect of, among other things, the law of a State with whi (anol
deceased was manifestly more closely connected3®¢ or a law chosen l:? the:
deceased.*” It is unclear whether the UK was to be treated as a Member Staf o
!:hes'e purposes prior to its withdrawal from the EU on 31 January 2020 giveneﬂt;or
it did not adopt the Succession Regulation during that period. That is not 3
dressed in the Succession Regulation. It is clear that the UK is now a third ad:
after its withdrawal from the EU. i

rceability shall be made which may be
d by the law of the Member

. Ithe: fic justruments and court settlements

 ithzntic instruments

OO he Succession Regulation defines an “authentic instrument” as a document 1n
\Q “matter of succession which has been formally dra\.;va'l up or r'e%:_st'erec} z:s zln
Recognition of decisions Q uthentic instrument in a Member State 'an.d the authe‘ntmlt)( _of which: (i) Tebei'e; 3
ature and the content of the authentic instrument; and (ii) has been establishe _
yy a public authority or other authority empoyve'red for that purpose by lthe Memgel
State of origin”.313 It provides that an authentic instrument established ina Mem er
ghall have the same evidentiary effects in another Member State as it hgs in
Member State of origin, or the most comparable effects, save where 1t 18
festly contrary to public policy in that Member State.314 Any challenge to the
uthenticity of such a document is to be made before the f:ourts of the Member State
origin—it is not for another Member State to determine that issue.?"
An authentic instrument may be declared enforceable in another Member State

n the application of any interested party.*'s The procedure is identical to tqh;dt for
he enforcement of one Member State’s decision in another Member State.*'

Recognition, enforceability and enforcement of decisions

The basic rule is that a decision given in a Member State shall be recognised i
the other Member States without any special procedure being required.3® Thezo ma
be a question over the status of a decision by a court in the UK in the neli(,;i priol;
to the UK’s withdrawal from the EU on 31 January 2020, more particu'arly .whether
it wquld be recognised (and held enforceable) in other Member Si'«u;‘s. AHowever
!)y virtue of the UK not adopting the Succession Regulation, it is'clear that a cour;
i\l‘& etrl;l]f;) ;JI;tV\t!as not bousnldjto recognise or enforce decisions of courts of other

r States prior to 31 Jan i [
i ?anuary i uary 2020. The rule does not apply either way in the

There are a number of grounds upon which a decision will not be recognised.

These are (a) where such recognition is manifestly contrary to public policy in the

' Succession Regulation art.40.

10 Succession Regulation art.43.

{1l For the full procedure, see Succession Regulation arts 45-58.
2 Succession Regulation art.46(1).

13 Succession Regulation art.3(1)(1).

1 Succession Regulation art.59(1).

5 Succession Regulation art.59(2).

' Succession Regulation art.60.

W Succession Regulation art.60(1). For the procedure,

[59]

30
30!

Succession Regulation art.23(2).
Council Regulation (EC) No0.44/2001 on jurisdicti iti j
il Reg . jurisdiction and the recognit s

g’l:lgs in civil and commercial matters [2001] O.J. L12/1. BRion el

abbagh v Khoury [2017] EWCA Civ 1120 at [162] and see too [1
304 See paras 2-069 and following. ezl see too 160k
305 Succession Regulation art.34(1).
306 Succession Regulation art.21(2).
307 Succession Regulation art.22.
3% Succession Regulation art.39(1).

=1

30:

b

>

see Succession Regulation arts 45-58.

[58]
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. . : P,
125 Protection on a similar basis is promde_d to thl;gl pa;ilzsf who
<ons mentioned in the Certificate as authorised to dispo
o

Court settlements

A “pourt settlement” for t_he purposes of the Succession Regulation ig “a sontl P perty- . d in the Member State with jurisdiction follow'%ng
ment in a matter of succession which has been approved by a court or cone : ‘ficate shall be 188116327 : be issued upon application by the heirs,
before a court in the course of proceedings” 318 Such court settlements Whict s © = . ns described above. Itis 1t0 e a prescribed procedure, under which
enforceable in the Member State of origin shall be declared enforceab]e in angy ovlst(ecutors or administrators following hgul d be provided.® Upon receipt
Member State on the application of any interested party, such procedure , - p© ified information and doguments Sh erify the information, includ-
identical to that for enforcement of decisions and authentic instruments 31 g 7 Speliccation, the issuing author]ty mUStdt : e:u: the Certificate without delay

. : ing out any necessary enquiries, anc.1s tablished.??? The contents of the
European Certificate of Succession ] ménflements to be cemﬁiﬁ hgvc beesz_r; ESRegulatifm including the date of
5 gpecified in the Successi AdOT, : law to

The Succession Regulation has introduced what is referred to as the “Burg : I 4 S‘;gnffmﬁqg the deceased and lthe bel}eﬁmarlg?, ;]:fs ;;l?(?lflg?gfy sive
Certificate of Succession”. The purpose of the Certificate is to enable heirg, ]ﬂgft 3 e, detal’s 0. the shares of the heirs, the list tl)f.rlghts 2131:0 0
having direct rights in the succession and executors of wills or administraggpg , 3 Ccesswhé owers of the executor or administrator.* e oo writlhe 1 o
invoke their status or exercise their rights deriving from that status in anoth ee and ogisioﬂ is made for the rectification, modification,

Member State.30 The Certificate is to be used, in particular, to demonstrage (a) ¢ ‘ - pfr the Certificate.’!
status and/or rights of each heir or legatee mentioned therein and their respeqy; .

shares of the estate; (b) the attribution of a specific asset or specific assets fOTmin

part of the estate to the heir or legatee mentioned therein; and (c) the powers of th:

person mentioned in the Certificate to execute the will or administer the estate 321

As the UK has not adopted the Succession Regulation and is not bound by it
provisions, a Certificate cannot be issued here and a Certificate issued by an adopt..l
ing Member State will not automatically have any of the effects described in the‘

Succession Regulation set out below. However, a Certificate may nonetheless hayg
evidential weight in, for example, obtaining a grant of representation in the UK.
Use of the Certificate is not mandatory, even for those Member States who haye O
adopted the Succession Regulation, and it is not intended to take the place of O
international documents used for similar purposes in the Member Stateg 322 But \Q
where a Certificate is issued then, without any special procedure being required, it ,Q
shall be presumed to accurately demonstrate elements which have been establish-g
under the law applicable to the succession or under any other law applicahlc ;.
specific elements and the person mentioned in the Certificate as the heir, Iegatee,
executor of the will or administrator shall be presumed to have the status'mentioned
in the Certificate along with the rights or powers stated therein.323 Tr.ig, nowever,
not an enforceable title in its own right and the effect of the Certificate is merely
evidentiary—it does not avoid any requirements which may exisiior establishing
title to property in a Member State which has adopted the Succession Regulation.3
Protection is given to those who act on the basis of the information certified in
the Certificate, for example those who make payments or pass on property to a i aiserecital 71
person mentioned in the Certificate as authorised to accept the payment or property, & Succession Regulation mtgg((ig. g:: alzg recital 71.
save only where the party who would otherwise be protected knows that the g“ccess?c’g !}:Zguizttligg ﬁ’_m_ ' o T ——
contents of the Certificate are inaccurate or is unaware of such inaccuracy due to o sﬂﬁﬁiﬁilﬁn Reglaﬂon art.65(3). The information listed therein is to be ?Ir;o;rlder Ay osemar—
such information is within the applicant’s knowledge and is nfcz:fgge d”. The European Court of
ing authority to certify the elements which the agg&:c;n;t\:ﬁ; (S;eﬁiﬁcate should only contain the
18 Succession Regulation art.3(1)(h). Justice has confirmed that there is HI? Igée.sllll;;gn orindeed only be concerned with matters Wltl:ll’f
319 Succession Regulation art.61(1). For the procedure, see Succession Regulation arts 45-58. 0 cocified in Fhe Succelsstlizn' Reg Mahnk,opf [2018] LLPr. 13 at [AGLL3] and [43]' (mc";l
320 Succession Regulation art.63(1), ﬂ.'e f-ore of the .Success?on Retiu - rvi;'in spouse’s rights regarding the estate under a matrimoni
%1 Succession Regulation art.63(2). pion of information relating to the su -
*2 Succession Regulation art.62(2) and (3). See also recital 69. - (ceime in domestic law}‘.j 67
323 Succession Regulation art.69(1) and (2). Any rights or powers shall have no conditions and/or restric- R ™ euuiation arts 66 and 67.

" The full list is set out at Succession Regulation art.68.

tions save where expressly stated in the Certificate. 51 Succession Regulation arts 71 and 73. See also recital 72.

4 Succession Regulation recital 71,

(60] [61]
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of the will'# or an attesting witness, or declarations by the testa-
e made the alterations before executing the will."* The court
both internal and extrinsic, in deciding whether the

presumption arises that an alteration in pencil is merely deliberative -
thay

alteration in ink is intended to be final 3 (e draftsman

B at h
owmglt?he evidence,
;s rebutted.'
‘fferent presumption applies if the will was made by the testator whilst

rebuttable presumption arises that the alteration was made

ed. In that case ar f v
¢ the testator Was still privileged and therefore entitled to make informal

1A

Presumption as to time of alteration

Where several sheets of paper constituting a connected di
found together after the death of the testator,g the last sheet (élesii?rsgzl?f ;h o
presumption 1s.that they all formed part of the will at the time 0? its e};ecf o
presumption, it seems, is not rebutted by the mere fact that the sh o
constitute a consistent disposal of the estate.5 In this, as in other circumeets 90 ngy
court leans towards the validity of the testamentary instrument. The stStan
the testator are admissible to show whether any, and what shee'ts o
pagts ];)f the will at the time of execution.® ’ ’ i
ubject to that, there is a rebuttable presumption i
made after the execution of the will’ ol:r' any sEbseq?e?tagoﬁ?jﬁt.is%ﬁsaltfranon W
may bt? rf.:bum‘ad by evidence, which may be internal evidence from tﬁeesqmpﬁﬂ
olr_t ext:_ms:c ev1de%ce, such as the evidence of the attesting witnesses, or b(‘;ﬂl E:S 4§
alteration ifli i ion aadill
1—e]mtt‘ed‘gs are trifling and of little consequence, the presumption may be readily
T_he prﬁ:sumption has been rebutted by internal evidence from the will itself

the insertions were made to supply blanks left in the will by the draftsman ig InWh
cases words written below the signature of the testator before execution c-)f hi v
and referred to in the body thereof, have been regarded as interlineations and . Wl-l]
ted to probate,! par.[iCularly where interlineations were written with the s adl'III]t ] Chnd
as thg rest of the will or completed the otherwise unintelligible Sentenceasm‘;l | '
Wlll. These cases may show that the court is more ready to hold that int (lJ' th ' & .
tions were written before execution than other types of change. But the fer i 0 |
alterations ha\"e been dated in the testator’s handwriting before t.he date of tal;:t i \Q
ha§ been held 1qsufﬁcient to show that they were made before execution.? E tffiw111
evidence rebutting the presumption may take different forms, for instam.:e e\)f(i&cr-.w e

rafi0ONS-
CeS,
ments of u
OHStitue 0

oot Of republication

lication!® of a will by its re-execution with the proper formalities
teration made in the will after it was executed but before it was
 blished, provided the testator intends the alteration to form 'part' of the will WhE.:l’l
1.‘,,published.“’ The same result follows if, after the alteration 1is made, the 'w111
nublished by a duly executed codicil containing some reference to the will.2
+ the alteration 1S noOt validated by republication of the will if the alteration was
ly deliberative and not final,?! or if the codicil shows that the testator was treat-
the will ¢s cnaltered.”
ji-‘. already explained the presumption is that an unattested alteration to the will
< -,«de, not only after the execution of the will, but also after the execution of
1.2 Accordingly, unless this presumption is rebutted by evidence show-

Keigwin v Keigwin (1843) 3 Curt. 607.
The admissibility of such declarations is now governed by the Civil Evidence Act 1995, and was

erly governed by the Civil Evidence Act 1968. Under the common law such declarations were
ot admissible if made by the testator after the execution of any relevant will or codicil, see Doe v
almer (1851) 16 Q.B. 747; Re Sykes (1873) L.R. 3 P. & D. 26; Dench v Dench (1877) 2 P.D. 60;
e Jessop [1924] P. 221; Re Oates [1947] 63 TL.R. 83.

illiams v Ashton (1860) 11. & H. 115; Re Duffy (1871) LR. 5 Eq. 506; Moore v Moore (1871) LR.
Eq. 166; Doherty v Dwyer (1890) 25 L.R.Ir. 297; Re Tonge [1891] 66 L.T. 60; Re Benn [1938] LR.
3. Under Non-Contentious Probate Rules 1987 r.14(1) and (2) a registrar must require evidence
show whether an unattested alteration was present in a will when it was executed, unless the altera-
on appears to him to be of no practical importance.

Re Tweedale (1874) L.R. 3 P. & D. 204 (soldier’s will); Re Newland [1952] P. 71 (seaman’s will).
‘For privileged wills, see para.3-040.

For republication and revival, which has the same effect, see para.7-077 onwards.

Re Shearn (1880) 50 L.J.P. 15 (alteration after execution: alteration invalid as will not properly re-
‘executed); Re White [1991] Ch. 1 (importance of strict compliance with statutory requirements), cf.
Re Dewell (1853) 1 Sp.Ecc. & Ad. 103, where alterations were made after execution, The testator
‘acknowledged his original signature but did not re-sign, and witnesses initialled the alteration and
‘signed a memorandum. It was held that the alteration was duly executed. But this must be regarded
‘a8 wrongly decided, and it was doubted in Re White at 9; the alterations followed the testator’s
‘signature in time and so the second prohibition in s,1 of the Wills Act Amendment Act 1852 ap-
plied, see para.3-014.

Re Sykes (1873) L.R. 3 P. & D. 26; Tyler v Merchant Taylors’ Co (1890) 15 P.D. 216; Re Heath
[1892] P. 253. See also Neate v Pickard (1843) 2 N.C. 406; Skinner v Ogle (1845) 4 N.C. 74 at 79;
Re Wyart (1862) 2 Sw. & Tr. 494,

fR’ Hall (1871) 2 P, & D. 256 (pencil markings held merely deliberative).

Re Hay [1904] 1 Ch. 317 (three legacies in will struck out by unattested alteration; later codicil
lf";’eOkE_d only one of them: held the other two stood as testatrix was confirming her will without the
diferations).

Re Sykes (1873) L.R. 3 P. & D. 26 at 27-28; Lushington v Onslow (1848) 6 N. of C. 183.

[169]

signatures to first codicil), For knowled d i i
e G e fge and approval of an alteration made before exacution sec.
ul_f:;;:l;e; v I;awkes (1828) 1 Hag. Ecc. 321 (each presumption is stronger if both ink and pencil altera-
pis aiad f]?)enallll)(lS';'l)GZ B &GD. 256 (pencil deliberative); Re Adams (1862-72)T.R. 2 P. & D. 367
cil): see Gann v Gregory (1854 4 (Beii(1865) 34 1 ;
4 s i e gory ( )3 D.M. & G. 780; Ibbott v Beli(1865) 34 B. 395; Re
Gregory v Queen’s Proctor (1846) 4 N.C : :
L e 84(' )4 N.C. 620; Marshv Marsh (1860) 1 Sw. & Tr. 528; Rees v Rees
Z Marsh (1860) 1 Sw. & Tr. 528 at 531,
gould v Lakes (1880) 6 P.D. 1; Re Hutchison (1902) 18 T.L.R, 706.
(1%05!)18)} lv SBir;fk;]ﬂ S(lf;lsﬁ) ; M(:;).E}C.l 1419; Greville v Tylee (1851) 7 Moo.P.C. 320; Simmons v Rudall
. N.S. ; Doe d. Shallcross v Palmer (1851) 16 Q.B. ;s Willi
1]. & H. 115; Re Adamson (1875) LR. 3 P. & D. 2)'5(3 HIGQBTR Hokioms R
ge ?}J_kzs (1873) L.R. 3 P. & D. 26 at 27-28; Lushington v Onslow (1848) 6 N, of C. 183.
: :me”; ;;za;;g (_liﬁﬁ) 1P & fD 31(1J7 (testator a lawyer, alterations trifling and apparently written with
ink as rest of will, and not very strong evid iti ] i
10 r;bu;ltﬂd): see also Re Swindin (1850) 2 Rob, Egc. 192g Svidanos of writing expert: Dy
irch v Birch (1848 : a i
- Moo.P.C.CSZ(O, - 7).1 Rob. Bce. 675 (blanks left for amounts of legacies); Greville v Tylee (1851)
' ReBirt (1871) L.R. 2 P. & D. 214; Re Greenwo
R.2P ; $ d [1892] P. 7.
12 Re Cadge (1868) L.R. 1 P. & D. 543: see Re Bi, )
RLP ¥ : irt (1871) L.R, 2 P. g -1
2P. & D. 367 cf. Re White (1860) 30 L.I P. 55, i
3 Re Adamson (1875) L.R. 3 P. & D. 253,

[168]
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ing that the unattested alteration was made before the execution of the codig
alteration is not validated by the republication of the will by the codicil,

(b) Alteration duly executed

Formalities

If the alteration was duly executed with the formalities required for the o
tion of the will, the alteration is valid. In this connection, s.21

expressly provides that the signatures of the testator and the attesti
be made:

“in the margin or on some other part of the will opposite or near to such
the foot or end of or opposite to a memorandum referring to such alterati
at the end or some other part of the will”.

Accordingly an alteration is valid if the testator

acknowledges this signature in the simultaneous
then sign in the presence of the testator by writing
same result followed where the testator altered a
both the second and third pages of his will, and the testator and
initialled the second page.2s An alteration is also validated
memorandum referring to the alteration.?’

Privileged testator

A testator who has made a will whilst privileged may make alterations to it
because no formalities are require

without any formalities whilst still privileged?s
for due execution under s.11.

(c) Part of will not apparent

An alteration after execution—an obliteration or erasure—whi<h succeeds in
making any part of the will not “apparent”, revokes that part if ihe testator has an
intention to revoke it, even though the alterations is not executed. Probate of the
will must be granted with a blank space for the part not apparent.2

2 Re Sykes (1873) L.R. 3 P. & D. 26 (testator’s declaration); Tyler v Merchant Taylors’ Co (1890) 15

P.D. 216; Re Heath [1892] P, 253 (wording of codicil showed interlineation in will had already been
made),

Re Blewitt (1880) 5 P.D. 116 (initials in margin): cf. Re Shearn (1880) 50 L.J.P. 15 (only witnesses
initialled alteration).

Re Wilkinson (1881) 6 P.D. 100.

Re Treeby (1875) L.R. 3P. & D. 242.

Re Tweedale (1874) L.R, 3 P. & D. 204. See para.3-040 onwards.

Re Ibbetson (1839) 2 Curt. 337, Townley v Watson (1844) 3 Curt. 761; Re James (1858) 1 Sw. &
Tr. 238; Doherty v Dwyer (1890) 25 L.R.Ir. 297; Re Hamer (1944) 113 L.J.P. 31.
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clause appointing executorg on
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ALTERATIONS

of not being apparent

) » in 5.21 means optically apparent on the face of the will ]t;,elf; it 1(31
‘A‘APF'a.rel.1t l[ draw an inference as to what the obliterated words were. A word
ot emus‘mble 'cil is not apparent if an expert cannot decipher it by any natural
izese 5 ‘;’1] Iding the paper up to the light with a frame of brown paper around
g ted to be read3! or by an expert using a powerful magnifying

puo” attem‘%ing whether a word is apparent it is not permiss.lble to ascertain

Lt determ;e of extrinsic evidence,® or by physically interfering with the will
Jord by 50 ¢ ing chemicals to remove ink-marks or removing a slip of paper
Qten s e or by making another document, such as an infra-red

rd;3 2 - ;
ted ovt;r3§1}]f t‘t:,: word can only be ascertained by these “forbidden” methods it
tograpi-

l & el'lt”- £l § ; . »
e agglaerar at what power a light or magnifying device ceases to be “natural
Jtisu

r nclear why the court should wish to strive to find “apparent” those words
' ilns aﬁsg,: testator plainly wished to make not apparent, and to revoke.
vhic

e test

Imtention 10 revoke

The testa u i i S TS part f the will not appar-
§ -ust make the alteration which r nde ()‘ h ‘

: e'ltll : tiv)ll;e;tion to revoke that pBIt.% A testator who acc1dentally obliterates
Wi =

of his will by spilling ink over it does not revoke it.

"~ ditional intention to revoke words
="'

51 i ke the obliterated words is conditional, revoca-

ol ws{it?:kse mlt::: ggstpoitr: :Il?e obliteration unless the condition is fulf'ﬂlgcl_37

pou éll'(iion is r[iot fulfilled the word or phrase obliterated must be ascertained

b Cg[n a\ln be admitted to probate. For this purpose the court has reco:;rse to any
R ;fc]e al proof, including any of the above “forbiddep” methods. .

i T?slzally tﬁe condition relates to the validity of a substitutional legacy of a differ-

S

0 Townley v Watson (1844) 3 Curt. 761 at 768: see Re Beaven (1840) 2 Curt. 369; Re Irter [1950] P.
- Re Adams [1990] Ch. 601 at 608. _ ) o ]
}’J?‘i?::}tz L3(23;nR1ﬁae [{Ié94][ P. 191 (slips of paper pasted ovir wc?lr]dks] ;‘;1 ;s wxll :ﬂh:; ‘i)l;;zl::t:r):g,oz:lptﬂlﬁﬁ
i 19901 1 Ch. 601, where the signatures 1_;0t e Wi ad been _
]:]b‘:lel;iifl;e[n that]they could not be read, Mr Franmg. Ferris QC (as he then was) holding that they
were therefore “not apparent”, such that the whole will was revoked.
jer [1899] P. 36. o
?";wﬁzﬁ;lil ]Ela?sgi (1844) 3 Curt. 761 at 768 (evidence of draftsman not admissible to prove what
iterated e when will executed). _ ) .
g:ﬁi?;‘i:r;u(lIS’}Z)E{,.R. 3 P. & D. 211 (the same will came before _the court in Ffinch v C:)(;yszlz;
[1894] P 191). But a slip of paper may be removed in orcl_er to ascertain w]g;ther it covers wo
revocation which took effect before being covered, Re Gilbert [1893] P. 183.
Re Itter [1950] P. 130.
Brooke L[fKenr (1839) 3 Moo.P.C. 334; Townley v Waison (1844) 3 Curt.z'zf’)}e at};ég_.is e
Brooke v Kent (1839) 3 Moo.P.C. 334; Soar v Dolman (1842) 3 Curt. 121 GBE 0569- g
& Tr. 536; Re Horsford (1874) LR. 3 P. & D. 211; Re Nelson (1872.) LR. -q.l9503 g
(1873) L.R. 3 P. & D. 94; Sturton v Whetlock (1883) 52 L.J.P. 29; Re hte.v_i [061 ns .foﬂm;ving.
conditional revocation of a will or particular clauses by other means, see paras _f S
% Re Horsford (1874) LR. 3 P. & D. 211 (strips of paper pasted over amountlgne)ng e
ordered to be removed as condition of revocation not fulfilled); Re McC'aé)e ( : d:a‘ﬁémaﬁ N to.
94; Re Itter [1950] P, 130; Sturton v Whetlock (1883) 52 L.J.P. 29 (evidence o
original words).
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10-006

perpetuity or uncertainty unless there is something in the terms of the gift

WHo May Be DEVISEES 0R LEGATEES?

o ¢ : or .
constitution or rules of the association which precludes the members at an T the

time by unanimous agreement (or by an appropriate majority, if the rules gq pr Blve
from dividing the subject of the gift between themselves on the footing thatwde
are solely entitled to it in equity.2 It is a necessary characteristic of any
this second category that the members of the association can, by actin
(or by an appropriate majority, if the rules so provide), alter their ruleg S0
provide that the funds should be applied for some new purpose or distjp,
amongst the members for their own benefit.2! The last surviving member of
an association will take its assets beneficially.?

(iii) Subject of gift to be held in trust for or applied for association’s PUrpoge

the subject of the gift is to be “held in trust for or applied for the

g unanim

The terms of the gift or the constitution or rules of the association may sho

association as a quasi-corporate entity”.% If these purposes are charitable, the 4

is valid but, if these purposes are not wholly charitable, the gift m.
rule against inalienability,® or under the beneficiary principle whic

to have a beneficiary who can enforce the trust,” or for uncertainty. Thus if the wi]]

on its true construction, shows that the testator intended to pro

endowment for the association, so that the income of the property given is to be ap-

plicable in perpetuity

%)
S

4

25

26

Neville Estates Ltd v Madden [1962] Ch. 832 at 849; Re Recher [1972] Ch. 526 at 539. It is imirmie -
rial that the testator did not intend the members to divide the subject of the gift between themise,ves,
Re Recher [1972] Ch. 526 at 539.

Re Grant [1980] 1 W.L.R. 360 at 368 and 374—375: Re Horley Town Football Club [20(5) EWHC
2386 (Ch).

Hanchen-Stamford v Attorney General [2008] EWHC 330 (Ch); [2009] Ch. 17 3; ot following Re
Bucks Constabulary Widows’ and Orphans’ Fund Friendly Society (No.2): 19751 1 W.L.R. 936 at
943,

Neville Estates Ltd v Madden [1962] Ch. 832 at 849: see Re Grant [1980;'1 W.L.R. 360 at 368 (a
gift to an association as a quasi-corporate entity, that is, to present and future members indefinitely,
fails for perpetuity unless confined to an appropriate period); Hogan v Byrne (1862) 13 Ir.C.L. 166.
As to charitable gifts, see Ch.25, as to perpetuity, see para.35-072; Re St Andrew’s ( Cheam) Lawn
Tennis Club Trust [2012] 1 W.L.R., 3487.

Leahy v Attorney General [1959] A.C. 457 at 478-479 and 484485 NSW; Bacon v Pianta (1966)
114 C.L.R. 634 (The Communist Party of Australia for its sole use and benefit): in Re Price [1943]
Ch, 422 this rule was, it seems, overlooked, see Re Lipinski [1976] Ch. 235 at 245-347; Re Grant
[1980] 1 W.L.R. 360 at 369-370. For the ambit of the beneficiary principle, see para.10-027.
Carne v Long (1860) 2 De G.F. & J. 75 (devise of house to subscription library trustees to hold for
ever for use of the library: held void but different “if the devise had been in favour of the existing
members of the society, and they had been at liberty to dispose of the property as they might think
fit”); Morrow v M’ Conville (1 883) 11 L.R.Ir. 236; Re Amos [1891] 3 Ch. 159; Re Swain (1908) 99
L.T. 604; Re Topham [1938] 1 A1l E.R, 181; Re Macaulay’s Estate [1943] Ch. 435n (gift to
Folkestone Lodge of Theosophical Society for maintenance and improvement of Lodge: void as
endowment intended); Leahy v Attorney General [1959] A.C. 457 NSW: cf. Re Lipinski [1976] Ch.
235 (association free to spend capital: no endowment intended).
Carne v Long (1860) 2 De G.F. & I. 75.
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In promoting the association’s purposes, the gift fails undey ISt or for the i Fan AliEh SR
v v e

the rule against inalienability unless the purposes are charitable.? The same result
follows if the constitution or rules of the associati

on require the subject of the gift
to be dealt with as a permanent endowment.?’

MURDER OR M ANSLAUGHTER BY BENEFICIARY

n not in existence

50 Ciatio o o0
‘ ] an unincorporated association falls within the SGCO;ld category, the 10-00
ke g‘ll’f;[ht; association is dissolved before the testator’s death.? A gift to a non-

' fails 1

ciation fails?® unless, on its true construction, it is a gift for a purpose
istent assO L

h is Chﬂ]’ltﬂb]

3. PourticaL PARTIES

he Political Parties, Elections and Referendu_ms‘ Apt 200(;1 f()'rbldst 10-008
cal party from accepting a donatiop from an 1nd1v1du§1 Wi c[’u'll:'?od
in an electoral register. In Re Robson,*! it was held that this pro % e
atered 11 f residue from a testator who had lived in Sp{sun for more than ve
i (tju' death, and that a party could not even assign its r.1ght toa thn'c} party
bef?r\?ari;tion va;ithout offending against this rule. Accordingly, the residuary
way 0

: ft
gection 54 gL
# gistered politi

(ate passed on intestacy.

. 4. ALENS AND FOREIGN RESIDENTS

Lis of Aliens Act 1914 s.1732 real and personal property of every 10-009

iti i ired, held or disposed of by
t a British ship, may be take_n, acquired,
thex;:rfle manner as by a British subject. In wartime however no money

5. MURDER OR MANSLAUGHTER BY BENEFICIARY

The forfeiture rule

The rule of public policy which provides that someone wh(? killls' anoth(eizr lis 10-010
- baried from taking any benefit under the will or 'intestacy of his v1ct1r{1, and the
ggurt’s power under the Forfeiture Act 1982 to modlfy the eI:‘ifc'ect (t)]f thel:ir ;?tZOEE
i justi he case so requires, is not directly re
instances, where the justice of the ca: . izl
i tration of estates generally. Re
law of wills, as opposed to the admlms‘ tion of o o el
i Williams, Mortimer & Sunnu
refer to the detailed treatment of the topic in ; g
the rule under s.33A of the Wills Ac
deaths on or after 1 February 2012, i : A B s
i i ller is deemed to have predece
that where the forfeiture rule applies, the ki . ' 1
ill i i trary intention appea
nd the will is construed accordingly unless a contrary .
{f;ttigg r\;vﬁl. The same rule applies to those who choose to disclaim a gift under the

will.

e 2] Ch. 526. _ o

2 ﬁ ?"Ziﬁ';gkgzlgw] 2 All E.R. 4 (the Oxford Group); Radmanovich v Nedeljkovic (2001) 3
LT.EL.R. 802.

2 See para.25-056.

i son [2014] EWHC 295 (Ch); [2014] Ch. 470. ) _ .

g f&i };;f;r{:ge{d?aly ]British Nationality Act 1948 5.34(3). As to aircraft registered in the UK see
Halsbury’s Laws, 4th edn, Vol.4, para.959.

3 ing wi Act 1939 s.1(2)(@)(ii). _
2 gfl?:;i:{ &Eﬁ? f?cmgmucks, Executors, Administrators and Probate (21st edn), paras 68-02 and

following; see also Williams, “How Does the Common Law Fofeiture Rule Work?" in Hécker and
Mitchell, Current Issues in Succession Law (Bloomsbury, 2016).
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Who May BE DEvVISEES or LEGATEES? ATTESTING WITNESSES AND THEIR SPOUSES

i i his name. Hence if the
6. ATTESTING WiTNESSES AND THER SPOUSES itness attests only the instrument to which he puts

f separate sheets of paper separately attested, a fgatee under one of
forfeit his legacy if he attests one of the others.

. Bach W
§ ill conSlStS o]
em does not
1l

} ainders and substitutionary gifts
Rem

Wills Act 1837 s.15%

10-011 By 5.15 of the Wills Act 1837 any beneficial gift or appointment b
attesting witness® or to the husband or wife,* or civil partner, 3
ness is void. Advisors who fail to advise their testator client o
may be liable in negligence to the disappointed beneficiary,%

The subsequent marriage or civil partnership of an attesting witne
beneficiary does not avoid the gift: s.15 only disqualifies a beneficiary whp jg the
spouse of an attesting witness when the will is executed. 0 Such Supervenjp
invalidity would not advance the policy of s.15, which is for the protection gy
testators.!

There is no rule analogous to s.15 invalidating a gift to a beneficiary whq has
signed a will on behalf of the testator at the testator’s direction in accordance w;

Y will tq

of an attesti, Wit

[‘he e]fects f mains crs H([ Sul)SlllLl I( l]laly l[ S aIIEI [he gli[ VV]:]!Ch 18 lnvalldated 10'013

f the Wills Act 1837, the correct pro‘cedure.is to constm; thft:h \ggi,f;g:f
by S-rl :ﬂ? what interests are thereby given. ka:lctlon 1.5 ésrtl:snh?sglﬁﬁd rt;)n i
e i ift is to A for life with remainde g _
ing £ift Tblllls',flfht:rz %it clls;j'idren living at the death of the testator, the gift t;) .lhertn
e .:,115“ If there are no children living at the death of th_e testator, an u éun.a e
e default of children is not accelerated, and there is an intestacy uring
Rl tifcz;'};].dren are born.5! The effect of the section is to cause the will to

i C:;;snif it did not contain the disposition; it can only be looked at to ascertain
el

S8 toa

e treat e ; i t event other gifts are to take effect.”
5.9(a) of the Wills Act 1837.42 The Court of Appeal has however expressed the View tbixe nature of other glftst"t] trhge\:f;lléd();gg:?é to his daughgter or her children.(aﬂd
that “it is plainly undesirable that beneficiaries should be permitted to execute 5 wil] Where, therefore, a tes aaOS void) it was held that the children could take not_hlrlg-53
in their own favour in any capacity, and that Parliament should consider changip the gift to the dallghteci w d thus was on the true construction of the will en‘utle(.l to
the law to ensure that this cannot happen in future”,# and the Law Commission, i The daughter Suxvived, a¥ doing so, but the substitutional gift was ineffective.
their Consultation Paper 231, Making a will, have proposed reform accordingly, take; s.15 phgyented her from . his residuary estate to the spouse of a

gy gimilarly, = here a testator gave 2 per cent of his y

Codicils

iness with a gift over “if the trusts of any of the shares .. of my Residuary Estate
WitRess

1t £ail”, it was held that the 2 per cent was urllldis%oseqd()f{hm:i gii](]lgn;); pfl;»;,rglgi;;
v ) igi i and void; thal 2
10-012  Only a gift by the same instrument as is attested by the legatee is rendered void, v gift over.s Thv_: original gift \;;Ejls }f}}&lfé :il,?
A gift under a will to the attesting witness of a codicil is good,* unless of course no trust of the residuary estate whic ]
he also attested the will. 5 A gift by will to an attesting witness thereof is good if O .
the will is afterwards republished by a codicil attested by other witnesses,* and is \Q Superfluous witnesses 4
not avoided by the fact that the legatee subsequently attests a second codicil.#” But ) 30° 111 i itess s i o et spoiss o bonefit ek e, i
where a contingent gift by will is made absolute by a codicil which the legatee at- The disability of an atteg in grd fas il i ot hemaposs o benchl Ktk
tests, and the legatee could only have taken under the codiceil, the gift is void.4 under the' 1837_4:;ct,saifeict:tiz a[zll;elest)i(on o e e S b
1tNEess.- : : :
tpheiu;isugztglleg 3111 signed as a witness or in some other capacity,’ but there is a strong

i 57
resumption that a person signing at the end of the document qus s,ofatsil 2 Z‘tﬁzﬁ '1-e
* See generally Yale, (1984) 100 L.Q.R. 453 and, for Commonwealth case law, Hardingham, Wills %h B it of that s Hanaies S ing the s 5 gto ure
a; (éjzteiﬁy?/)mmﬁa e et Sealand 2od i) pp212 nd fllowing; Feeney{ Cytadian Law ang the order of signing, but the onus remains on the signatory who seeks
of Wills edn).
36

le dges hlS previous signature a |!Blle 0 (:‘,Stabhs t a‘ llE: d]d ]lO[ s1gn as a witness. The court CEll]llOl: aj pl the
18 not ]-eq“]red to att?st’ V ﬁt 1 h h g ( p Y
» Sue para 3-026: some . . ] * . l ] I

: ik : i i he effect of ap-
doubt arises whether s.15 applies to such a witness or his or her spouse. See Osborne v Follett Stock , done correctly) on this point, norisita materlal gonsllderauor.;l 1thalt t p
[20L71 EWHC 1811 (QE) 1vi 15 will be to destroy all the beneficial gifts in the will.
3 By para.l of Sch.3 to the Marriage (Same Sex Couples) Act 2013, all references to marriage are to plymng s.

include references to a married same sex couple.
*  Civil Partnership Act 2004 Sch.4 para.3.
3 See para.44-021.
40 Thorpe v Bestwick (1881) 6 Q.B.D. 311.
4 Re Royce [1959] Ch. 626 at 633, 637,
42 Barrettv Bem [2011] EWHC 1247 (Ch); [2012] Ch. 573 at [99],

49 Re Craven (1908) 99 L.T. 390. -
o Ch.D. 703; Re Clark (1885) 31 Ch.D. : e
:? g;l%;f;ig:; E{ggg g4 Ch.D. 357. For the doctrine of acceleration see para.26-026; and Re Taylor

er Vos I. The decision was reversed [1957) 1 W.L.R. 1043. Y 2 31 EWHC 1669.
on appeal, [2012] EWCA Civ 52, but not on this ground, % Re Doland [1970] Chi %:GJ %76’ Westlands p THRTRA0
“* Barrettv Bem [2012] EWCA Civ 52; [2012] Ch. 573 at [144]. 33 Aplin v Stone [1904] s

* Gurney v Gurney (1855) 3 Dr. 208.

L (18535 11 Hate 157 Randfield v Randfield (1362) 11 WR. 847; Cozens v Crout
% Re Marcus (1887) 57 L.T. 399. Sed quaere if the will was invalid, prior to being republished by the ! % Wigan v Rowland (1853) 11 Hare 0631 1 W.L.R. 479,
codicil. g HLIC S0 e R Murphy (1874) LR. 8 Eq. 300; Re Smith (1889) 15 P.D.
* Anderson v Anderson (1872) 13 Eq. 381; Re Silverston [1949] Ch. 270, % Re Sharman (1869) L.R. | P. & D. 661; Re Murj

47 Re Troiter [1899] 1 Ch. 764,

d 493.
2; Kitcat v King [1930] P. 266; but see Re Bravda [1968] 1 W.L.R. 479 at 488, 491 an
48 Gaskin v Rogers (1866) 2 Eq. 284.

57 Re Bravda [1968] | W.L.R. 479.
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In the case of persons dying after 29 May 1968 (whenever the will was executed)
the application of the rule is restricted by the Wills Act 196858 Section 1(1]) of ot
Act provides that:

“...the attestation of a will by a person to whom or to whose spouse there is given orm,
any such disposition as is described in [s.15 of the Wills Act 1837] shall be disregﬂl‘ded

if the will is duly executed without his attestation and without that of any othey such
person”.

Thus if A, B, C and D witness the testator’s signature, gifts to A and B
spouse of each of them) are saved by the Act provided that neither C nor p nor

spouse) can only take a benefit if the court decides that he did not sign as
ness, but in some other capacity.

Privileged wills

Section 15 does not apply to a privileged will which by virtue of 5.11 doeg not
require attestation.

Power to charge profit costs—at common law

Before 1 February 2001, where a solicitor-executor (or his spouse or civil partner)
attested a will, a clause empowering him to charge profit costs was avoided by

Power to charge profit costs—deaths after 31 January 2001

Section 28 of the Trustee Act 2000 ended the previous incapacity of a solie: ‘or
or other professional executor to charge. If (a) there is a provision in'‘tie will
entitling him to receive payment out of the estate in respect of services provided
by him on behalf of the trust; (b) he is acting in a professional capacivy; eud (c) the

e T

¢ Inspired by the decision in Re Bravda [1968] 1 W.L.R, 479, in which the effects of the rule were
criticised by all three members of the Court of Appeal. The Jjudgment in that case was delivered on

2 February 1968, and the Act received the Royal Assent on 30 May 1968. It was a private member’s
measure,

Re Limond [1915] 2 Ch. 240; and see Re Priest [1944] Ch. 58. For privileged wills generally, see
para.3-040.

Re Barber (1886) 31 Ch.D. 665; see 34 Ch.D. 77; Re Pooley (1888) 40 Ch.D. 1; Re Trotter [1899]
1 Ch. 764.

Re Royce [1959] Ch, 626.
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j ts . . . .
ion 15 of the Wills Act 1837 applies only to render void gifts given
Section

Forwmer Srousk or CrviL PARTNER

i i not
espect of services are to be treated as remuneration for services and
nr
e’?t for the purposes of §.15.62

: ; : il
to witnesses. A gift to an attesting witness (or his spouse or civi
y .

trustee is not void.®3 Thus a gift to an attesting wjtness in I;fisctz}%ic&tlz
Paﬁnﬁr) : Sofra convent was upheld on it appearing that the gift was in
a5 abbes

4

urposes of the convent.5

Secret trusts

ichin t i i d benefit,
is gi hich in terms is for his own use an _ _
egacy is given to a person w . \ iy
Whererﬁtlai t%usty is ecstablished in favour of a ber'mﬁmary WhO'IS an gg:s ! gecret
god a(S&}:u's spouse), the beneficiary is not disqualified from taking under th
ness (or )

trust.®

Proposal for zetorm

A ) d
The Law :Zommission has provisionally proposed that this rule be retained, an
€ LaW '—

th i i 0id.%
ded so that gifts to the cohabitants of attesting witnesses woulct aézl(; :1)6 v
%thm\ T%v;ted views on whether a power to save gifts should be exte :
{ 2,80 112 :

7. FormEer Spouses” or CrviL PARTNER

Before 1 January 1983, decrees of divorce or nullity had, as such, no effect on a
C 3

will.68 Judicial separation likewise had no esffec_t Onlag (v;i)lhfahtiog?;;tn ?;S a12 ;:lg;
B 1o i tinuing at death).5® Section :

}102'2?3 IARE‘:S;%CSyZ(ilis(;?‘?ed a s.% 8A in the Wills Act 1837 (applying to deaths after
usti

. 3 : . 4
i i ect to the likely intention of a divorce
r 1982) in an attempt to give effect : |
?elstI:tzcretI;ll:te a provi)sion in favour of his or her divorced spouse should lapse

: : g e
Unfortunately, the decision in Re Sinclair’® showed that this section did not m

i itions i ill.
ppropriate provision for the effect of the lapse on the other dispositions in the wi
a

i i tate is
Trustee Act 2000 s.28(3)(b) has the same effect for rhg purposes of the order in which the estal
ied in administration: see paras39-023 and following. . ;
;pp}elﬁj m(ﬂﬁgllli?;gzn.;;eg :122' Cresswell v Cresswell (1868) 6 Eq. 69; Kelly v Walsh [1948]
e Ryder : L B
LR. 388.

e : i i int Re
ge’g:grfll??r]n%gns[zl%ﬁ] 1 Ir. 51; Re Young [1951] Ch. 344; not following on this poi

{4 94, w e [} Wi 0 bi also Sullivan v Sul-
lee ood (1 BSU) 15ChD. 5 y here th qu stion was not full al‘gued. See
F w, L

) 3] 1 Ir. 193, 202. ) . .
fi:?(!ltl)?gnéssion Consultation Paper 231, Making a Will (2017), para.5.56

B 1 of Sch.3 to the Marriage (Same Sex Couples) Act 2013, all references to marriage in exist-
y para.l o :

i rch 2014).
i d same sex couple (from 13 March
ing legislation are to include references to a marne. e
ngi%ilcsﬁngmn (1884) 22 Ch.D. 597, 25 Ch.D. 685; Nv M (1885) 1 TL.R

i t yet in
See Matrimonial Causes Act 1973 5.18(2) and Sch.1 para.13; Family Law Act 1996 5.21 (not ye

force). )
RerSi?:clm'r [1985] Ch. 446: see Prime (1986) 49 M.L.R. 108.
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23-005

TESTAMENTARY OPTIONS
Time limit; and formalities

The will may fix a time limit for the exercise of the option. If no time (jp,:
prescribed, the grantee must exercise the option within a reasonable time.? The
may require the grantee to exercise the option even before the price hag be
ascertained®: but, unless the will plainly does require this, the court has adOpte(;:n
construction which does not force the grantee to exercise the option blindly befora
the price is ascertained and communicated to him.3! ¢

Whether or not an option will lapse if the grantee fails to exercise it withi
time limit is a question of construction of the particular will. Where there ig n
over, no prejudice, and no specified consequences of non-compliance the ¢q
unlikely to find that time is of the essence.3 Similarly, whether or not the ¢
fails if any other requirement attached to it is likewise not satisfied is also a
tion of construction.®

Where time is of the essence, the court might give the grantee relief if hig failyre
to exercise was due to the fraud or laches of the personal representatives 34

The will may make provision for certain formalities as to the way in which the
option must be exercised in order for that exercise to be valid. In Re Phoenjy
(deceased),’s the testator granted options to each of her sons to enable them (g
purchase farmland (which each brother separately farmed) from the other, By clauga
5.3 of the will, that option was exercisable by serving notice on the trustees (namely,
the two sons and a solicitor executor). The only address provided in the wil] (by
clause 1.1) was that of the solicitor. One son exercised his option by personally
delivering the notice to the solicitor trustee but did not give separate notice to hig

brother, who argued that the option was thus invalidly served. The claimant son ac-
cepted that as a matter of law service on one trustee was not service on all; byt
contended that clause 1.1 provided an “address for service” so that his delivery of
his notice to that address was in fact service upon his co-trustees. The court
emphasised that the exercise of any option must be performed strictly in accord
ance with its terms®; but that the construction of the will which was more Consisi-
ent with common sense was that the address provided was that for service, ard thus
that the option had been validly exercised.

N the
0 gif(
urg is
Ptiop
Queg.

Re Malpass [1985] Ch. 42 (at agricultural value determined for probate ;upeses as agreed with
district valuer, who refused to value).
Huckstep v Mathews (1685) 1 Vern. 362; Oliver v Oliver [1958] A.L.R. 609; Talbot v Talbot [1968]

Ch. 1 at 16; Re Seldon (1970) 10 D.L.R, (3d) 306 at 308; McKay v McSparran [1974] N.L 137 at
144 (a reasonable time, say, three months).

Re De Lisle [1968] 1 W.L.R. 322 at 328,

3 Lilford (Lord) v Powys Keck (No.1) (1862) 30 B. 295
(1867) L.R. 2 Ch.App. 143; Talbot v Talbot [1968] Ch. 1 at 12-13 and 15-16 (“before we buy the
pig, take it out of the poke”); McKay v McSparran [1974] N.I. 137 at 144.

Re Bowles, Hayward v Jackson [2003] EWHC 253 (Ch); [2003] Ch. 422 (price to be that agreed
with the Capital Taxes Office; no agreement within time limit), disapproving Re Avard [1948] Ch.
43,

Re Gray, Allardyce v Roebuck [2004] EWHC 1538 (Ch); [2005] 1 W.L.R. 815 (acceptance within
time, price not paid within time); distinguishing Brooke v Garrod (1857) 3 K. & J. 608; 2 De G. &
1. 62. See also Dawson v Dawson (1837) 8 Sim 346.

Brooke v Garrod (1857) 3 K. & J. 608 at 613; 2 De G. & I. 62 at 67. For the case law on whether
time is of the essence in the performance of a condition to a gift see para.33-011,

Re Phoenix (deceased) [2020] EWHC 1409 (Ch); [2020] 6 WLUK 229,

Re Phoenix (deceased) [20201 EWHC 1409 (Ch); [2020] 6 WLUK 229 at [22], applying Re Gray.

30

(no offer unless price stated); Austin v Tawney

32

33

35
36
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Terms oF OpTiON
om from incumbrances
-

s ]?Ig:,?t]itled to a title free from incumbrances (so that a mortgage must be
..‘.‘I 15

e testator’s estate)?” or must take the property subjf:ct to exist-
E harged Ou,fcféi I;(1;0 that he takes subject to a mortgage).® If in the will the testa-
1 '~irlc:u11‘lbtll'la rantee as a purchaser (it may be, a favoured purchaser), rather than
o the grantee is entitled to a title free from incumbrances.* On the
benﬁﬁc'l? [31 the will the testator treated the grantee as a beneficiary, the grantee
- hant_:l, lt to an existing mortgage under s.35 of the Administration (.)f'Estates
J ubic less the testator has signified a contrary intention.** Again, it is prob-
Act 1925, ur:ion of construction of the will whether the grantee is entitled to
abl ;;;::Sthe title (so that he may require an abstract of title) or must accept the
inves

ifle without investigation.*
; tion following life interest

K i ive land to L for life (under a trust of land)* and give an option
e WIHterg Etlz fii:hase after L’s death. If the land is sold before L’s death, a ques-
thefgr ?)I::swﬁcfion“ arises whether the option only relates to the land (so that _the
' g ;ai‘q)”* or extends to the proceeds of sale of the land (so that the option
) .. ‘;ercisable against the proceeds of sale and the grantee takes t-hese
: mﬂa‘l .;;s ‘lless the option price).*s Options to purchase shares in two companies at
gf‘\\rfﬂue after the death of L as life tenant have been held to be efcermsab‘le
“';twithstanding changes which occurred before L’s death: the shares in the first
s

O
O

Given v Massey (1892) 31 L.R.I. 126; Re Wilson [1908] 1 Ch. 839; Re Fison’s W.T. [1950] Ch. 394.
ite v Morland (1866) 14 L.T. 649. . o
gﬂi‘:MZ;sey (1892) 31 L.R. Ir. 126 at 130; Re Wilson [1908] Ch. 839 at 8%845, Re Fison's W.T.
[1950] Ch. 394 at 407 and 414; Re Eve [1956] Ch. 479 at 482. cf. the rule governing the incidence
.23-008. e
« ;fet;?.;opna?;aﬂli [1950] Ch. 394 at 407. See also Re Jolley (1901) 17 T.L.R. 24;# (1nc1denc_e of estate
: duty): in Re Fison’s W.T. at 414, Romer J said it was “difficult in the extreme” to reconcile Re Jol-
ley w;th Given v Massey (1892) 31 L.R. Ir. 126; and Re Wilson [19[?8] Cl}. 83_9 (see also Re_Lander
[1951] Ch. 546 at 552); but note that in Re Jolley the “option” was in direction to approplnate ang
the direction in the will as to mortgage debts on specifically given property expressly include
operty taken under this appropriation. ' . .
%rmike); Garrod (1857) 3 K. & J. 608; 2 De G. & J. 62 (grantee was tenant in commor}), Davison
and Re Torrens (1865) 17 It.Ch. 7; McKay v McSparran [1974] N.I. 136 at 144: see Given v Mas-
sey (1892) 31 L.R.Ir. 126,
S?; (Trusts) of Land and Appointment of Trustees Act 1996 s.1. No settlement made after 1996 (save
certain settlements derived from pre-existing settlements) is within the Settled Land Act 1925: Trusts
of Land and Appointment of Trustees Act 1996 5.2,
Re Armstrong’s W.T. [1943] Ch. 400 at 403. . ;
Re Zerny’s W.T. [1968] Ch. 415 at 424 (“on any sale after the death” of L, grantee to have Dpth!;l}.
Aright of pre-emption has been held to be overridden by the statutory trusts clec_la_red by 5.35 of the
Law of Property Act 1925, which became applicable under the transitional provisions apphcablf: to
trusts for beneficiaries in undivided shares, Re Flint [1927] 1 Cl"l. 57_0 (held also, on construction,
right of pre-emption only applied on exercise of power of sale in will): the question whetl:ner the
person entitled to the right of pre-emption had any right in the proceeds of sale was not_consm:iedé
Re Armstrong’s W.T. [1943] Ch. 400 at 402. See Barnsley, para.5-005 and Ch.6; Bodkin, (1944)
Conv. (N.S.) 139.
Re Armstrong’s W.T. [1943] Ch. 400 (sale under Settled Land Act power) and see Sgt{led Land Act
1925 5.75(5); Re Cant’s Estate (1859) 4 De G. & J. 503 (sale_ on compulsory acquisition): see also
Re Kerry [1889] W.N. 3 (sale in creditor’s administration action).
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FarLure or Option
TESTAMENTARY OPTIONS

. an 1 i tion is not subject to any
company were exchanged for shares in another company and the second comy, and Accumulations Act 2009 is that the op
v

was wound up and cash distributed.#

Does an option fail if it is made exercisable on the death of the life tenang
notice given within three months thereafter, and L. dies some years before the teg y
tor? In Re Hammersley,*' the option was held to fail but the decision may e
wrong in light of other authority. In Evans v Stratford,* decided a century befy
such an option was upheld and the time limit for exercise was held to run frop, N
testator’s death. The latter decision has been preferred in New Zealand op, groung '
that “the fundamental intention was not so much to limit the time within whicp th&
option could be exercised but rather to define the point before which i s
be exercised” .5

petuitics 2 '
.. .etllity pel’]od.

, - rty required for administration
| ﬁon

i ion i tion of law if the option
aid that an option is destroyed by opera ’
e e Sirecl in the course of administration for the payment of the testator’s

erty is r:gznses because the option price, with the other available assets, is
e ’

and b
15 t for this purpose.®

fficien

twas nog g

Incidence of inheritance tax

Subject to any contrary direction in the will, inheritance tax is Payable a5 5
testamentary expense if the option property is real or personal estate in the UKs1-
but, if the option property is situated outside the UK, on exercising the optiop thé
better view would seem to be that the grantee bears the tax on any beneficial ingey.
est he receives under the option, i.e. on any difference between the option price anq
the higher market value of the property.

3. FaiLure oF OprioN

Some causes of failure have already been mentioned, such as failure to exercise
the option within the time limit applicable. Two further potential causes are (1)
perpetuity; and (2) where the property is required in the course of administration,

X
Perpetuity O

If the testator died before 16 July 1964, an option is void if it may possibly ¢
exercised outside the common law perpetuity period.? If the testator died on o a'ter
that date, but before 6 April 2010, the Perpetuities and Accumulations Act 19¢.1 ap-
plies and the perpetuity period is 21 years.5 If the testator died after that da 2, which
will clearly apply to the vast majority (if not all) options now, the effzct of the

% Re Fison's W.T. [1950] Ch. 394: cf. Smith v Cotton’s Trustees [1956] S.C. 338 (right of pre-
emption).

47 Re Hammersley [1965] Ch. 481: see L.H. Hoffmann, (1965) 81 L.Q.R. 344; I.T. Farrand, (1965) 29
Conv. (N.S.) 237.

4% Evans v Stratford (1864) 2 H. & M. 142: Evans v Stratford was not mentioned in Re Hammersley.
See Halsbury's Laws (5th edn), Vol.102, para.126, fn.1, “[i]f time is directed to run from an event
actually happening in the testator’s lifetime, but assumed by the testator to happen after his death,
the direction may be construed so that time will run from the death of the testator”.

4 Re Stewart [1976] 1 N.Z.L.R. 661 (option exercisable by X within three months of attaining 21; X
was 25 at T’s death: held exercisable within three months of T’s death),

0 Re Stewart [1976] 1 N.Z.L.R. 661 at 664 per Wild C.J.

51 Inheritance Tax Act 1984 s.211: see Re Clemow [1900] 2 Ch. 182.

32 Re Lander [1951] Ch. 546 (incidence of estate duty under the Finance Act 1894); cf. Re Jolley (1901)
17 T.L.R. 244; Re Cockerill [1929] 2 Ch. 131 at 134. See also the discussion in Dymonds Capital
Taxes, paras 27.730 and following,

5 See para.35-005. See also Re Seldon (1970) 10 D.L.R. (3d) 306 (grantee must exercise within reason-

; : F oo ; % See paras 35-060 and following.
t death: 1952] N.ZL.R. 875. p
. g};f:pﬁ:%t’—tggéannmtant s death: valid); Re Gibson [1952] N.Z.L.R. 875 % Re Eve [1956] Ch. 479 at 483: but cf. Re Kerry [1889] W.N. 3.
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REsmUARY GIFTS AND PARTIAL INTESTACY
Gift to creditor

A gift to a creditor of the amount of the debt, if the debt is time-barred by Statyte
or has been discharged by a composition deed, is mere bounty. It is a legacy, ang
has no priority over other legacies.”® It would seem that in an ordinary case such
gift would be subject to lapse, like any other gift. However, it has been SUggesteq
that if upon the construction of the will it appears that the testator clearly intendeq
not to give a mere bounty to the legatee, but to discharge what they regarded gg
moral obligation, whether it were legally binding or not, and if that obligation stil]
exists at the testator’s death, there is no necessary failure of the testator’s object
merely because the legatee dies in the testator’s lifetime; and therefore death in such
a case does not cause a lapse.? This doctrine may possibly be too widely stated, jf
it is intended to apply to anything but debts. The cases go no further than this, thyy
the testator may express the intention that a direction to pay certain debts, whicp,
have been released or discharged, is to include the debts owing to persons Wwho
predecease the testator. For instance, the testator may direct to be handed over tg
the trustee in bankruptcy, which occurred years before the date of the will, suf-
ficient money as will enable all the debts proved in the bankrupicy to be paid iy
full,?" or the testator may direct a fund to be divided between such of creditors (o a
firm as are contained in a schedule according to the amount of their debts where
the schedule contained debts due to firms and to the executors of different persons,2
or upon the construction of the will it may be that the estates of deceased creditors
are intended to be benefited.?

Effect of a declaration against lapse

A declaration that a legacy shall not lapse is not sufficient to prevent lapse, un-
less it is clear that it is to go to the estate of the legatee in the event of their death.
A gift to A and their executors or administrators with a direction that the legacy is
not to lapse has been held sufficient, it being clear that the gift to A’s estate wig
intended to be substituted for the gift to A in the events which had happened 2 Ga
the other hand, in the case of a gift in similar terms, a direction that the legasy was
to vest from the date of the will was held insufficient to prevent lapse.2

A direct gift to A with a substitutional gift to A’s executors in case he predeceases
the testator would not lapse if A predeceased the testator.?’ But if the beneficiary
entitled under A’s will or intestacy also predeceased the testator there would be a
lapse.® Similarly, where a testator gave their residue to A and in case of A’s decease
to their executors, but A predeceased the testator and left their residuary estate to

19 Coppin v Coppin (1725) 2 P. Wms. 291 at 296; Turner v Martin (1857) 7 D.M. & G. 429.
20 Stevens v King [1904] 2 Ch. 30 at 33; see Re Leach [1948] Ch. 232.

2 Re Sowerby’s Trust (1856) 2 K. & J. 630; Turner v Martin (1857) 7D.M. & G. 429,

22 Williamson v Naylor (1838) 3 Y. & C.Ex. 208.

23 Philips v Philips (1844) 3 Ha, 281.

2 Wilder’s Trusts (1859) 27 B. 418; Re Ladd [1932] 2 Ch. 219.

25 Sibley v Cook (1747) 2 Atk. 572,

% Browne v Hope (1872) 14 Bq. 343, cf. Re Featherstone's Trusts (1882) 22 Ch.D. 111.

¥ Long v Watkinson (1853) 17 B. 471; see Maxwell v Maxwell (1868) LR. 2 Eq. 478.

8 Re Cousen’s W.T. [1937] Ch. 381,
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LApsg

cator, it Was held that the moiety given to A lapsed despite the words of the
S H

the 1© vent a circularity.?

], to pre

sons taking in remainder
T

interests of those taking in remainder do not fail t?y the death of the tenant
e 1before the testator. But if an absolute interest is given and the testator then
for ! ed to settle the share, the question is whether what is settled is a share to

(}.cee }fe Jegatee has become entitled by surviving the testator,®® or whether the set-
which is of the share which the legatee would have taken if he or she hz}d
ﬂem-iztjlal In the former case the gift fails if the legatee dies before the testator, in
El;‘;latter case it doe§ not. : . . FAR
"~ Where the testatrix gave an annuity and directed the appropriation of a 'pl 'f
- the income of which should be sufficient to meet it, with recourse to capital i
R m was insufficient, and subject thereto gave the appropriated sum to a char-
'@1& sud the annuitant predeceased her, it was held that the gift to the charlty.took
off a? Some weight was attached to the fact that the testatrix confirmed her will by
gf)fgiii'l after the death of the annuitant; but in principle the decision should be the

game without a ceniirming codicil.®
Gift in remuinder to A or his executors

I+ v c.ear that a gift to A or A’s executors for the beneﬁt of A’s estate, after a life
i;1fr-.~ ';:st, or where the payment is postponed, will fail by'thel: death of A before the
'-:.;nor.33 This rule, however, does not apply where the gift is to A or A’s heirs after
: Jife interest, where heirs means next-of-kin, who take beneficially and not as mere

represen tatives.™

Charges

If there is a gift to A charged with a sum payable to B, the legacy to B does not
Japse by the death of A before the testator. '

Where land was devised to a creditor on condition that he should re}ease his debt,
and the testator declared that the debt should not be paid out of residue, the debt
was held charged on the land, though the creditor predeceased the testator.

¥ Re Valdez's Trusts (1888) 40 Ch.D. 159.

0 Stewart v Jones (1859) 3 De G. & I. 532; Re Roberts (1885) 27 Ch.D. 346; 30 Ch.D. 234; Re Taylor
[1931] 2 Ch. 237. .

3 Re Speakman (1876) 4 Ch.D. 620; Re Pinhorne [1894] 2 Ch. 276; Re Powell [1900] 2 Ch. 525; Re
Whitmore [1902] 2 Ch. 66; Re Harward [1938] Ch. 632,

2 Re Clarke [1942] Ch. 434. y )

% Bone v Cook (1824) M’Clel. 168; 13 Pr. 332; Corbyn v French (1799) 4 Ves. 418; Tidwell v Ariel
(1818) 3 Mad. 403, where “heirs” was read as “executors and administrators”; Leach v Leach (1866)
35B. 185.

% Re Porter’s Trusts (1857) 4 K. & I. 188.

F Wigg v Wigg (1739) 1 Atk. 382; Hills v Wirley (1743) 2 Atk. 605; Oke v Heath (1748) 1 Ves. Sen.
134,

% Re Kirk (1882) 21 Ch.D. 431.
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REsUARY GiFTs AND PARTIAL INTESTACY
Secret trusts

There is no lapse if a beneficiary under a secret trust predeceases the testator, 5 d
the property goes to the beneficiary’s personal representatives.” It appears to he
open question whether the gift would lapse if the trustee predeceased the testatop 3

Wills Act 1837 5.32: estates tail

By s.32 of the Wills Act 1837 a devise of an estate tail would not lapse if they,
were at the death of the testator any issue inheritable under the entail. In the cag,
of wills coming into operation between 1925 and 1997, this section will apply ¢,
entailed interests in personal property.®® It has not been possible to create entaileg
interests in real or personal property since 1 January 1997 40

(b) Gifts of shares to a class do not lapse

In the case of gifts to a class as tenants in common, as opposed to a gift to namegq
persons as tenants in common, the shares of members of the class dying before the
testator do not lapse but go to the other members of the class.#! It is thereforg
important to distinguish a class gift from a gift of shares.

Class gifts distinguished

Prima facie a class gift is a gift to a class of persons who are included apg
comprehended under some general description and bear a certain relation to the
testator or to someone else.*?

A direction that the testator’s estate should be divided into as many shares as he
should have daughters surviving him was held to be a gift to a class.® A gift of
residue to several persons and to A if living, or to several persons and to such cf
the children of A as are living at the date of the will, is also a gift to a class and doay
not lapse as to the share of A or the children of A, if A is dead or there &ve no
children living at the date of the will.# A gift to “my executors herein-named” has
been held a gift to a class, the gift being attached to the office, and ther=fore pass-
ing wholly to those who survive to perform the office.* But this is-no: the case if

the gift, though the donees happen to be executors, is not given 0 them in respect
of their office.#

37

Re Gardner (No.2) [1923] 2 Ch. 230, See (1947) 12 Conv. (N.S.) 31-32, and paras 5-029—35-030.
38

See, on the one hand, Re Maddock [1902] 2 Ch. 220 at 231; and on the other hand, Blackwell v
Blackwell [1929] A.C. 318 at 328, See also (1947) 12 Conv. (N.S.) 32-33. The general rule is that
a trust will not fail for want of a trustee, but without the gift to the trustee there is no trust property.
Law of Property Act 1925 s, 130(1)

Trusts of Land and Appointment of Trustees Act 1996 Sch.1 para.5.

For the effect of a class gift to the testator’s issue see para,26-021.

Kingsbury v Walter [1901] A.C. 187 at 192.

Re Dunster [1909] 1 Ch. 103.

Re Hornby (1859) 7 W.R. 729; Re Spiller (1881) 18 Ch.D. 614; see Saunders v Ashford (1860) 28
B. 609.

Knight v Gould (1833) 2 M. & K. 295,

Barber v Barber (1838) 3 M. & Cr. 688; Hoare v Osborne (1864) 12 W.R. 397.

39
40
41
42
43

45
46
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Lapse

be a class even though some of the individuals of the class are named.
gt may.ft to “my children, including W”, is a gift to a class.”” So are gifts to four
Thus 2 gl hters and all after-born daughters, and to five named children and such
. pamed aucf’rhjldren as shall attain 21 or marry.*® So is a gift to A, B, C and D or such
B shall attain 21 and if more than one in equal shares, where the legatees
i e ‘}Snephews of the testator.* There may also be a composite clgss, as, for
e e ’;he children of A and the children of B. On the other hand, a gift to A and
swﬂ?z n of B is prima facie not a gift to a class*® unless the context shows that
" rer intended a gift in such a form to be a gift to a class. This is the case, .1f
the I;eStatC.n to stand in the same relation to the testator as the children of B.3! It is
pAs Showase where the gift is “to A and the children of my sister B who' attain
also 5 ce” ’where A was a niece who had nearly attained 21.52 But the glft will
mnty_onift ;:0 a class if some condition is attached to the children of B which does
- bft:c% to A. For instance, if the gift is to the children of B living at the death of
f};)et taenant for life and A5 . ‘ e of increase.
" 1y ig jmmaterial that the class may be so detennmeq as to be‘ incapable of in ° .
Itfns; instance, if the class is “my nephew and meces_hvmg at the time o my
. d’s deceaze”, as tenants in common.> No person incapacitated from taking
rgquazjleath of the testator is looked upon as a member of the cla:lss. Thus, the share
?;tfglfnemba o' the class incapacitated from taking because he w1tne§sed the E\nll,55
unlawfully killed the testator,3 does not lapse, but goes to the pt er members.
4 Bui = gift of aliquot shares to several named persons as tenants in common 1S not
. 1:L1E)3a class, with the result that the shares of any dying before the‘testator
¢ X 57 Nor is a gift to all the persons “before mentioned”, the persons having been
: mrrbé.ously named, a gift to a class.® A gift to “the five daughters” of A, or to “rpy
0 | ‘E;lchildren”, or ,to “my said three sisters”, is not a gift to a (:lass..59 I:Ior is the gift
Q ‘:to a class, the members of which are then named.®® A gift to “my wife’s brotherfaﬁd
) fgister and my brothers and sister equally”, when the testator had at the date of the

41 Shaw v MacMahon (1843) 4 D. & War. 431.
4 Re Stanhope’s Trusts (1859) 27 B. 201; Re Jackson (1883) 25 Ch.D. 162.
Re Me rd [1930] W.N. 127. .

0 Rz A:Jf?’l(;aod[k Will (1862) 31 B. 323; Re Chaplin’s Trusts (1863) 33 L.J. Ch. 183; Re Allen (1881)
: 44 1T, 240; Re Venn [1904] 2 Ch. 52; Clark v Phillips (1853) 17 Jur. 886.

5L Aspinall v Duckworth (1866) 35 B. 307.

2 Kingsbury v Walter [1901] A.C. 187. _ _ ) .

- Di‘aieforz v Drakeford (1863) 33 B. 43; McKay v McKay [1900] 1 Ir. 213 is not consistent with this

rinciple. ) .
o gimw!:d v Bostock (1875) 10 Ch. 358; Lee v Pain (1845) 4 Ha. 201 at 250; Leigh v Leigh (1854) 17
B. 605.
55 Young v Davies (1863) 2 Dr. & Sm. 167; Fell v Biddulph (1875) L.R. 10 C.P. 701; Re Colman and
Jarrom (1876) 4 Ch.D. 165.

% Re Peacock [1957] Ch. 310.

1 Cresswell v Cheslyn (1762) 2 Ed. 123.

® Re Gibson (1861) 2 J. & H. 656.

¥ Re Smith’s E1'"1":{5?5 (1878) 9 Ch.D. 117; Re Stansfield (1880) 15 Ch.D, 84; Orford v Orford [1903] 1
LR. 121.
Bain v Lescher (1840) 11 Sim. 397; Re Bentley (1914) 110 L.T. 623; Re Se'[by []952] V.L.R. 273
(approving the text in this paragraph); Re Ramadge [1969] N.I. 71 (naming a pointer, but not
conclusive); Re Smith [2018] NSWSC 97.

B
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Resmuary GIFTs AND PARTIAL INTESTACY

will three brothers and one sister, was held a designatio personarum st and g,
shares of two brothers who died before the testator lapsed.t ;

Operation of class gifts

When there is a gift to a class, the revocation of the gift to one of the
of the class does not cause a lapse, but the whole goes to the other members of th
class.®® If there is a gift to several named persons as tenants in common, and the g;

to one of them is revoked by codicil, there is a lapse of the gift of that share 64 Une
less there is something in the codicil which gives the revoked share to the Othey
named objects.®> A mere confirmation of the will by the codicil is insufficient for
this purpose.® It appears to be otherwise if the gift is to such of several Nameg
persons as survive the testator or the tenant for life.67

A gift to the children of A as tenants in common, to be vested at 21, is in
gift to the children who attain 21.68

A direction that the shares of any members of the class who die before the testg.
tor leaving issue shall not lapse will not have the effect of causing the shares of
those who die before the testator without issue to lapse.®

This doctrine does not apply to cases where property is appointed under a power
to objects and non-objects. In such cases, the objects of the power only take the
shares they would have taken if the whole appointment had been valid, and the rest
goes as in default.”” But where under a power property is appointed by will o
objects of the power, and by a codicil, which does not purport to revoke the wil,
part of the same property is appointed to non-objects, the original appointment takeg
effect over the whole property.”!

Practice Note: Draftsmen can avoid unwanted lapse of shares to named persons
by making the gift “to such of the following as survive me and if more than one in
equal shares”, or by deploying a cross-accruer clause.

members

effect 5

(¢) Wills Act 1837 s.33: Gifts to testator’s issue

Section 19 of the Administration of Justice Act 1982 substituted a nevi-¢ 33 in
place of the original 5.33 of the Wills Act 1837. The new s.33 applies il the testa-
tor dies after 31 December 1982.7 The original 5.33 (together with s:19 of the Fam-

ily Law Reform Act 1969) continues to apply if the testator dies vefire 1 January
1983.73

61 A “designation of persons”, the equivalent of nami ng them.

8 Havergal v Harrison (1843) 7 B. 49.

8 Shaw v MacMahon (1843) 4 D. & War, 431; McKay v McKay [1900[ 1 Ir. 213.

Sykes v Sykes (1868) 3 Ch.App. 301; Re Forrest [1931] 1 Ch. 162: Re Midgley [1955] Ch. 576.
Re Wilkins [1920] 2 Ch, 63.

Re Wilkins [1920] 2 Ch. 63; Re Forrest [1931] 1 Ch. 162; not following Re Whiting [1913] 2 Ch. L.
Re Donaldson [1915] 1 LR. 63; Re Woods [1931] 2 Ch. 138 (a group of persons); see Re Peacock
[1957] Ch. 310; cf. Re Midgley [1955] Ch. 576.

8 Re Colley’s Trusts (1866) 1 Eq. 496.

9 Aspinall v Duckworth (1866) 35 B. 307.

Harvey v Stracey (1852) 1 Dr. 73; Re Farncombe’s Trusts (1878) 9 Ch.D. 652: Re Wity [1913] 2
Ch. 666.

" Duguid v Fraser (1886) 31 Ch.D. 449; Re Well’s Trusts (1889) 42 Ch.D. 646.

7 Administration of Justice Act 1982 s.76(11).

™ Administration of Justice Act 1982 s5.73(6) and 75(1) and Sch.9.
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. 33(1) applies to prevent lapse of gifts to the _issue of the testator by pass-
3 "SSCt:grtlo the beneficiary’s issue. Section 33(2) contains equivalent provisions ap-
ift to the testator’s issue. .

plying " aglzjiisa]gs.% of the Wills Act, a gift of real or personal property to a child,

by e Oug of the testator, did not lapse if any issue of the devisee or legatee are

e 15;8 death of the testator, but took effect as if the death of such person had

ing atc{ :mmediately after the death of the testator, unless a contrary intention ap-

E 1the will. The effect of the section accordingly was that, if the require-

of the section were satisfied, the testator’s gift to the in_tended beneficiary did

but took effect as if the beneficiary had died lmmedlate}y after the testator.

Sf:,subject matter of the gift passed to the persons beneﬁc.lally entitled under

B th‘:mled beneficiary’s will or intestacy.™ Those persons might not, of course,
- ﬁzen the issue of the objects of th.eloriginal gift. . red et
\'I“he reader is referred to previous editions of this work for a more detailed trea

the original s.33. ; ] =
mﬁ: faew 5.33(1) applies, unless a contrary intention appears by the will:

wyhere (a) a will contains a devise or bequest to a child or remoter descendant of the testa-
“;. and (b) the iniended beneficiary dies before the testator, leaving issue; and (c) issue
E)Of Ehe intendea beneficiary are living at the testator’s death”.

The scction applies though the intended beneﬁciaxy B is already deqd at the date

of T's witL.s As with the original s.33, the new section dges not require the same
g« «¢ eft by B at his death to be living at T’s death.” Section .33(4) provides that a
f.f;ison conceived before T’s death and born living thereafter is to be taken to have
e i-,een living at T’s death.”” The new s.33 applies to an appointment by will underl fa
general power” but not under a special power.” It is alfso not necessary for the gift
\Q fo lapse entirely before s.33 can apply, so that the section can applyﬂm the case of
N\ a class gift where not all members of the class l_mve predeceased T.® '
If the requirements of the new 8.33(1) are satisfied then, unless a c'ontrary inten-
tion appears by the will, the devise or bequest takes effect as a devise or bequgst
{0 the issue of B, the intended beneficiary, living at the tfastator s death and B’s is-
sue take through all degrees per stirpes, if more than one in equal shares, but so that.
0 issue shall take whose parent is living at the testator’s death and 50 c'apable. of
taking.®! Thus the new s.33 operates in the same way as express sub-stl_tutlonal gifts
in a will commonly operate, benefiting B’s issue and (unlike the original §.33) not
benefiting B's estate.

W Johnson v Johnson (1843) 3 Hare. 157; Parker, In the Goods of (‘1 860) 1 Sw. & Tr. 523; Re Mason’s
Will (1865) 34 B. 494; Eager v Furnivall (1881) 17 Ch.D. 115 (intestacy).

7 See Wisden v Wisden (1854) 2 Sm. & G. 396.

" See Parker, In the Goods of (1860) 1 Sw. & Tr. 523.

7 Probably this was not so under the original s.33.

" Eccles v Cheyne (1856) 2 K. & 1. 676.

:: Holyland v Lewin (1883) 26 Ch.D. 26%}0 e TN .

i ] EWHC 1414 2 ‘TL.R. . )

& %ﬂfg Kcﬁtd ;lgc;i;ns[gg (llpl)]and (3): again i(llegitimacy is disregarded (s.33(4)_(a_)) and a person co’nceweﬂcll
before and bom living after the testator’s death is taken to have been living at the testator’s dea
(3.33(4)(b)). If the gift to B is contingent, query whether the issue take subject toftl:)e %3{11116
contingency. For deaths on or after 1 February 2011 this rule is made subject to 5.33A of the Wills
Act 1837, which deems those who disclaim or forfeit their interest to have predeceased the testator,
See para.26-005.
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REsmuary GIFTS AND PARTIAL INTESTACY

Unlike the original s.33, the new 8.33(1) does not impose the additiona] requir
ment that the gift to B is for an interest not determinable at or before B’s deatp, a;
Owing to this additional requirement, the original .33 did not apply to a gif; to IB
contingent on attaining a specified age if B died before the contingency high
pened® nor did the original s.33 apply to a gift to B and C as Jjoint tenantg s4 It
uncertain whether the new s.33 applies to such gifts.®s The answer may turp on
whether a contrary intention appears by the will.

As to whether a contrary intention is shown, it is not necessary to demOHStrate
that a conscious decision has been taken to exclude the effect of 5.33 or refer 10533
at all.® Rather, the contrary intention will be shown where the language of the Wi
demonstrates that the gift should not take effect as a gift to the living issue of the
deceased beneficiary.$” The mere fact that the application of $.33 will produce 5 dif.
ferent result to that under the will is plainly not sufficient on its own. 58

Accordingly, whether a contrary intention has been shown is a question of
construction of the language used in the will taking into account all admissib]e
extrinsic evidence. This may be a difficult question, as demonstrated by severg]
recent authorities concerning similar wordin g. It was held in Rainbird v Smith® tha
the words “such of my daughters [who were then named] as shall survive me»
“if more than one in equal shares” were sufficient to exclude the operation of 5.33
and were not even sufficiently ambiguous to admit extrinsic evidence under 5,21'
of the Administration of Justice Act 1982. Tt was also held in Rainbird that eXtrinsje

evidence under that section could in principle be admissible to determine the ap.
plication of 5.33. In this the deputy judge differed from the view expressed in
Hawkins on the Construction of Wills at 24-12, that the words “appears by the wj]]”
exclude extrinsic evidence, holding instead that the will means the will as properly
construed, i.e. in the light of admissible evidence.

However, the opposite conclusion was previously reached in Ling v Ling,% where
similar words had been used save that the children were not named and 50 it was
class gift. The fact that the child had to survive T to take a share gave no indicg
tion of a contrary intention in respect of the deceased child’s issue for the purpasas

of 8.33.

Most recently, in Hives v Machin®' it was held that, in the case of a resilucry gift

to such of T’s three sons “who shall be living at the date of my death” where one
of the sons predeceased T, a contrary intention had not been shown simply because
the two surviving sons would be presumptively entitled to enlstaed shares, The

8

? See para.26-018,

32 Re Wolson [1939] Ch. 780.

8 Re Butler [1918] 1 LR. 394.

# See Clark, ( 1984) 37 Current Legal Problems 115 at 123-124,

8 Re Meredith [1924] 2 Ch. 552 at 556; Hives v Machin [2017]) EWHC 1414 (Ch); [2017] W.T.L.R.

983 at [25].

1 Hives v Machin [201 7] EWHC 1414 (Ch); [2017] W.T.L.R. 983 at [25]; and see Naylor v Barlow

[2019] EWHC 1565 (Ch)

¥ Hives v Machin [2017] EWHC 1414 (Ch); [2017]) W.T.L.R. 983 at [25].
8 Rainbird v Smith [2012) EWHC 4276 (Chy); [2013] W.T.L.R. 1609,

91

% Ling v Ling [2002] W.T.L.R. 553. And see Naylor v Barlow [2019] EWHC 1565 (Ch).

Hives v Machin [2017] EWHC 1414 (Ch); [2017] W.T.L.R. 983
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Larse

: i in Ling, which had been distinguished 'in Ram_bzm’l on
r ldf?licil:\)!;::? I[anguagg and quality of the drafting was different in L:mg.
: th'ile court in Hives rejected the attempt to distingulsh.Lm:g as unconvinc-
However’ 1d that the essential reason for the different conclusion in Rambt.rd‘ w.as
ing apd - trinsic evidence of the testator’s intention under s..21 of th_e Admm;sga—
3 du;chC;:t’iice Act 1982.%2 This does represent a more intelfligltt;}e ptam% i{;ltr :;(Eatlll]lé
fior © i r to be a conflicting line of authority. Tha \
ing w.hat WOlL],]i?‘e O:fg{lisfe?%%eiot sit entirely comigortably with the principle above
e mt nefessary to demonstrate a conscious decision to exclude s.33. That

fecti
ound

at lt iS no

th 11 the more so where, as in Rainbird, it may be possible to achieve the desired
is &

by means of rectiﬁcatiqn. Lo
Omscon[;l: de{:isions under the original s.33 are or may be relevant when the new
0

e been decided whether the section could apply to save a nomina-
d not been deci . ply
) :gol:funder s.23 of the Industrial and Provident Societies Act 1965 from
93 '
1;[:;.‘?;8 a testator gave his property to his children,‘ by name, who being smclls
should aitain 21, or being daughters should attain that age or marry, and,
after di-ecting that the shares of daughters who Sh?uclld attain 21;{); ;;ak\l;rryé
0 acquire a vested interest, should bg settled, gave ove
i?:;;erc:cl:)ijlld vslho failed to acquire a vested interest, the gleg.al personal
representative of a son who attained 21 in the testator sgjlfetlme but
redeceased him leaving issue was held entltlgd to his share. i,
%he old section did not apply where A exerqlscd a power of ch'argmgBl,n
favour of a child, conferred on him by the will of B, and then died in B’s
ifetime.® = -
1Lllflfd.‘:r a clause in a will, similar to the prmﬂsmni;i of tlllﬁ 01i1g1n;11 pseig(,nt]t;?
d did not lapse but passed to the lega ,
ARG Done f hi rsonal estate. This was so,
resentative of the donee as part of his pe : :
:ﬁopugh the will contained a direction that the share which L.he legate:; \]:ioulﬁ
have taken if surviving the testatrix should devolve to his next-oh— tn ok
legatees.?” Such a clause would not, however, enlarge a class who 9;’)o
under a gift by the inclusion of a person who predeceases the testator. "
Where a testator by a codicil stated that by reasgn ﬁf the' l(lieéltl; (l)ipe; :gnang
i i h son by his will ha ,
legacy and share of residue given to suc _ . g
i i i isi hildren of his son he gave each o
with a view to making provision for the childr Fh :
is failur tion of the son’s legacy
a legacy, his failure to make a futher disposi
;I:l?in;harcgofyresidue showed an intention to let them lapse, and thereby

Hives v Machin [2017) EWHC 1414 (Ch); [2017] W.T.L.R. 983 at [38].
Re Barnes [1940] Ch. 267 at 274.

Re Wilson (1920) 89 ]_é.J.l(ih\.hgllf.sss

g:éﬁnte?zfz: 83?2; 106 L.T. 96; Re Greenwood [1912] 1 Ch, 392.
Re Morris (1917) 86 L.J.Ch. 456.

Re Gresley [1911] 1 Ch. 358.
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DEScriPTION 0F BENEFICTARIES: CHILDREN

(b) Contrary intention

It was held in Re Fletcher?? that though “children” in an English wil] (mage ;
1942) prima facie meant legitimate children and prima facie did not include ¢
illegitimate or adopted children, nevertheless the contrary intention referr
8.5(2) of the 1926 Act need not appear in the will itself, but might be gathered fy,
the surrounding circumstances known to the testator. Thus, where a (estator myq
a gift to the children of his daughter A, who at the date of the will had adoptee
children only and was to the testator’s knowledge incapable of bearing childrep ang
the testator was shown to be acquainted with the children, it was held that th
adopted children took. The case fell within the first exception stated by Lord Caime
in Hill v Crook,2? and it was permissible to extend that exception fromp ilf
legitimate to adopted children because it was “unthinkable that Parliament intendeq
to place an adopted child in a worse position than an illegitimate child” 244

In Re Jebb?s the Court of Appeal held that an adopted child could take under T
gift by will (made in 1947) to the “children of B living at my death” becauge
extrinsic evidence showed that at the date of T°s will, to T"s knowledge, B wag aged
47 and had an adopted child, and it was most improbable (though not impossib]e)
that B would marry and have a child of her own. Thus “strong improbability”m
(arising from the surrounding circumstances at the date of the will) sufficed tq
establish the contrary intention referred to in s.5(2) of the 1926 Act,

Will executed after 1949 and before 1 April 1959: death before 1976

The Adoption of Children Act 1949 repealed 5.5(2) of the Adoption of Childrep
Act 1926.27 In its place the 1949 Act laid down new rules which came into force
on 1 January 19502 and did not apply to wills executed before that date or the
intestacy of a person dying before that date.* These new rules were re-enacted, first
in ss.13 and 14 of the Adoption Act 1950, and later (with one important change) in
55.16 and 17 of the Adoption Act 1958.

(a) Will executed after adoption

Section 13(2) of the Adoption Act 1950 provided that in any disposition of real
or personal property made by a will or codicil which was executed2 sii=r the date
of an adoption order, unless the contrary intention appeared, (a} any reference
(express or implied) to the child or children of the adopter shouid us construed as
including a reference to the adopted person; (b) any reference (express or implied)
to the child or children of the adopted person’s natural parents should be construed
as not including a reference to the adopted person; and (c) any reference (express

2 Re Fletcher [1949] Ch. 473: followed in Re Gilpin [1954] Ch. 1. See also Re Jones'’s W.T, [1965]

Ch. 1124,

Hill v Crook (1873) L.R. 6 HL. 265 at 282-283: see para.30-021.

Re Fletcher [1949] Ch. 473 at 481.

Re Jebb [1966] Ch. 666. For criticism, see (1966) 82 L.Q.R. 196; and see para.30-025.

Re Jebb [1966] Ch. 666 at 672673, and see at 674 (“complete improbability™).

Adoption of Children Act 1949 s.10(5).

Adoption of Children Act 1949 ss.9, 10 and 16(3); Adoption Act 1950 ss.13 and 14.

Adoption of Children Act 1949 5.9(5); Adoption Act 1950 5.46 and Sch.5 para.4: Re Gilpin [1954]
Ch. 1.

Under the Adoption Act 1950, a will was made when it was executed and not when the testator died:
Re Gilpin [1954] Ch. 1.

243
244
245
24
2
24
24

T o O &

250
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ADOPTED CHILDREN

: a person related to the adopted person in any degree ghogld be
0l impllfidgstg ref%rence to the person who would have been related to him in that
.nsﬂ;u?f he had been the child of the adopter born in lawful wedlock and not the
degr® erson. _
child O.f an{;()%e;rgvided that a disposition made by will or codicil executed before
SCC“UH,[- an adoption order should not be treated as made after that date by reason
{he date Othe will or codicil was confirmed by a codicil executed after that de'lte.
only thEi~t949 Act applied to adoption orders made under the Adoption of Children
Act 16926 and adoption orders made in Scotland and Northern Ireland.>!

C £l

(b) Death intestate after adoption
/ . o after the making of
.on 13(1) provided that where any person died intestate

S?ou{t)inon cgrc%eg in respect of any real or personal property, other than property
j tpto an entailed interest under a disposition made before the adoption order,

'subjcio erty should devolve in all respects as if the adopted person were the child

thfa[thl; agomer born in lawful wedlock and were not the child of any other person.

0

(c) Entail created after adoption

#ct did not expressly provide that an adopted child could succeeq to
Ezfaillz?iglétgrest createdpby de{:c%) or will executed after thfa date of an adoption
and ¢ Tlowever, this result appears to follow from the words in braqkets‘m 5. 13(.1).
g S i*“L:‘pmbable that a gift to A and the heirs of his body, or to A in tail, contains
rufli;,lbiied reference to children within the meaning of s.13(2).

< (d) Relationship of adopted person to other children of the adopter

By s.14(1), for the purposes of succession on i_nt_estacy and the constructlclm 0§
. wills, an adopted person adopted by two spouses jointly was deemed to be re F.Ecl
to the children or other adopted children of both pf them as brother or sister of the
whole blood, and an adopted person adopted in any ot}ner circumstances was
deemed to be related to the children or other adlopted ch11c!r§n of the adopter as
brother or sister of the half-blood. However, un'hke the Legitimacy Act' 1926, ‘the
Adoption of Children Act 1949 made no provision to regulate the relative senior-
ity of an adopted child.

(e) Exceptions

The rules of construction contained in s.13(2) applied “unless the contrary inten-
tion appeared”. In Re Jones's Will Trusts,** Bucklfsy I held tl‘.lat a contrary inten-
tion appeared, so that a child adopted by third parties was entitled to take under a
gift by will to the children of his natural parent, despite the rule to the contrary in
5.16(2)(b) of the Adoption Act 1958 (re-enacting s.13(2)(b) of the Adoption Af:t
1950). He decided that a contrary intention need not appear on the face of_thfa will
but might appear “from any surrounding circumstances which carry conviction to

51 Adoption Act 1950 ss.13(4) and 46 and Sch.5 para.4. For the effect of an adoption order made in
respect of a person who has been previously adop‘ted, see"s,l4(4).
™2 Re Jones’ Will Trusts [1965] Ch. 1124 (“a borderline case™).
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Descriprion oF B . . ]
ENEFICIARIES: CHILDREN CHILDREN BORN As A RESULT oF Assistep RepropucTioN TECHNIQUES

Special po
P powers hern Ireland, the Isle of Man and the Channel Islands; adoption orders ef-

30-082  The first question to be answered in deciding whether an ad : ) r;d under the law of a Convention country; “overseas adoptions™; and foreign
under an appointment under a special power is whether the gh?ldogvf: a(l:lhﬂg § | " gions recognised at common law (“recognised by the law of England and Wales
the power. If not, the adopted child cannot take. The answer depen Object gp geffected under the law of any other country”).2?! The convention referred to is

L ; : ds . . . bl
construction of the instrument which created the power, although subjectotl:,t e . Hague Convention on Protection of Children and Co-operation in Respect of

impact of the Human Rights Act 1998 and the Convention 25! If that i th 9 i i
L : that instrume ¢ \ ountry Adoption of 1993. Overseas adoptions are defined by s.87 of the 2002
executed before 1950, the expression “children or remoter issue” did not prjmm M e adoptions of a description specified in an order made by the Secretary of

includ ild.28 - a fag; Act a5

00(1:1 SL:it?l {23 gﬁ?sgggitgg;lg; Zréf t}rltat 1r}ggument was executed at a later datsc k. E cffected under the law of any country or territory outside the British Islands,
was executed after 1949) (I)Dr vl&?ii hi);1 ‘;’116('12;‘-1?(%) of the Adoption Act 195() (if i t qot including Convention adoptions. The impact of the Human Rights Act 1998
executed on or after 1 ApI:il 1959).2%3 And if tgatti:sﬁ;ﬂﬁm;“ 3195(? (if it Wag .~ d the Convention on an adopted child’s rights is unaffected by whether the adop-
or the wi ed. ¢ 45,4 foed cXontl E . ign adoption.?*2

gove?n‘gcli”b;f;t tli?tii}ofhgg%g;i?éf E\(?lr 1a ét?eﬁr laizﬂil;az “11976, its cc;)rl;struction wEd' 0,111«;2 ?ef(;):f;friemspfor recognition of a foreign adoption at common law are not
2002 Act 2 ’ Sovemecdy Ch4 of the fully setdled””

The second question to be answered is whether the i is i
the e}dopted child. Again, the answer depends onaptlljl?r::t:)r:lesﬁ:ii?ofavmr -
appomtment._ In Re Brinkley's Will Trusts, s under the 1899 instrument Wll:lu' Ohf e
ated t!le special power, an adopted person was not an object of the power: fC a
adopthn of grandchildren, an appointment in favour of “grandchildren” ‘.Na =
by a will executed in 1951. It was held that the appointment was not a dis;f)sr,?t?ge
n

of property within s.13(2) of the Adoption A i
grandchildren by adoption. B o0 e ol e b

8. CuiprREN BOrN As A Resurt oF AssisTeD REPRODUCTION TECHNIQUES

Developments-in human fertilisation in the 1980s onwards resulted in Parlia-
ment having ¢ ntomulgate rules for the determination of the parentage of children
born as a cesuit of the developing new techniques of assisted reproduction. The
sarentzige o1 such children born before 4 April 1988 is to be determined by refer-

Conflict of Iaws

- «A child conceived as a result of artificial insemination of the mother with sperm provided

30-083 Unlike the Legitimacy Act 1926. th i i
fad y , the Adoption Acts 1950 and 1958 contained ng by a third party donor is, as the law now stands, illegitimate. It is immaterial that the

provision for recognising and giving effect in Enel '
. and to an ado : S P
aforeign law. The Adoption Acts 1950 and 1958gdid recognise p(tj1 on ‘-:ﬂ:eC[EEd under ~ mother’s husband has consented to the insemination. The status of the child is in law the
made in Scotland and Northern Ireland.2% The Adoption f&ct Igaﬁfp tlfnsdbﬂ Oﬁ'ders same as that of a child conceived in adultery. Likewise, the donor, not the mother’s
: : g extended thiz 1 : a4
qdcptlons by orders made in the Isle of Man and the Channel Islands.?” The Ad: p\j ' Q" el fothes of 2 AL Dy il
tion Act 1968 extended this statutory recognition to overseas adopti £as it ild i i
by s.4(3) of that Act 25 b : ptions ac asfined Where a child is born on or after 4 April 1988, but before 1 August 1991, as a
ol CL,* but otherwise preserved the common law rules'for tecoen: . i i i ificial i inati
tion of an adoption outside Great Britain.?* Th, L CT recogni- result of assisted reproduction techniques other than artificial insemination, the com-
fect in England to adoption order a(;n-' S e 1976 Act recognised and gave ef- mon law will similarly apply. There are otherwise three potentially relevant statutes,
Man and the Channel Tslands, ovoreos o 5 cotland, Northern Ir¢laxd, the Isle of namely the Family Law Reform Act 1987 (from 4 April 1988 to 31 July 1991),2%
and also a foreign adoption reco n'sag at options as dcggloed bvs.72(2) of that Act, the Human Fertilisation and Embryology Act 1990 (from 1 August 1991 to 5 April
The 2002 Act recogmises and gnised at common law. 2009)27 and the Human Fertilisation and Embryology Act 2008 (from 6 April 2009
g gives effect to adoption orders made in Scotland, onwards),2%
~ Neither the Family Law Reform Act 1987 nor the Human Fertilisation and
j;i See paras 30-002 and following, Embryology Act 1990, considered below, have retrospective effect in the sense that
Re Brinkley's W.T, [1968] Ch. 407 (will in 1899). those Acts do not apply to children born as a result of assisted reproduction
%3 Re Brinkley’s W.T. [1968] Ch, 407: - : ok £ 0 o ; pit
% Adonti K 1 1Ch. 407; Re Hoff [1942] Ch. 298, techniques, and in particular the determination of parenthood, prior to their respec-
i [:j ion mct 976 5.46(1) and Adoption and Children Act 2002 5.73(2), defining “disposition” as
. :l;lri::k%e ; ;g;f;r_rmg of a power of appointment an_d “power of appointment”. j
e A 1940 an:iu:fttgltigga]d(:hkm?: for the result if the instrument creating the power had been 1 Adoption and Children Act 2002 5.87(1).
5 Adoption Act 1958 5,15(5) and S o o o 413. *2 Re JC Druce Settlement [2019] EWHC 3701 (Ch) at [28].
- ch.5 para.4(1). 203 : : : ; :
%7 Adoption Act 1964 5.1, which applies to deaths on or afier 16 July 1964 ?ae Dicey & Morris, paras 20-118 and following, and Supplement; Cheshire & North, pp.1170 and
38 Adopti Coe e - er 16 July 7 ~ following.
s ‘;f;t::s"z(olif_sﬁggﬂ“‘;“ﬁﬁ Overseas Adoptions) Order 1973 (ST 1973/19). See also Dicey & Mor- ** Law Com. No.118, para.12(1).
ppj1170 e foll{)wai?] ’ ollowing. XR; Cheshire and North on Private International Law (14th edn), ‘::: ge M (Child Support Act: Parentage) [1997] 2 RL.R. 90 at 92.
5 Adoption Act 1968 & 10(2) amily Law Reform Act 1987 5.27(1).
By oI ATE YOTE S A - o Human Ferilisation and Embryology Act 1990 5.49(3) and (4)
uman Fertilisation and Embryology Act 2008 5.57(1) and (2).
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DescripTION oF BENEFICIARIES: CHILDREN CroREN BORN s A RESULT OF AssisTen Repropuction Te

: in her, she, and no other
tive commencement dates as highlighted above,2 However, 5.29(3) of the 199 ylt of an embryo or spegm an;i];gf; t?,zlgfﬂﬂla;ﬁﬂs, where an embryo is cre-
Act, which is essentially replicated in the 2008 Act,3% provides that where the res an, is t0 be tr.eatt?d o e lected from ana;ther woman with the recipient’s
statute applies then “references to any relationship between two people in any €nagy, wﬂd by fertilising 1n vitro an €gg cohec i bryo implanted in the recipient, the later
ment, deed or other instrument or document (whenever passed or made) are g be ate donated) sperm, and the embryo imp

: r's (or ; - is not genetically related to
read accordingly”. It is clear from this wording that the 1990 Act applies to willg ql"{ﬂse the mother of the resulting child although she is not g
and codicils whenever made and may therefore be relevant in construing willg wil

I g Ehe lggo 4 lCt Whele aSS[S‘etI d l 1d I i e provision appll W (+] { woman was 1‘11 thf.‘, United
]epr() ]Icnon has ta} l E :h] is1 leS heth T Or not he et
: Ihe same 18 t ][e 2 II]. s] ” C c 1 i 308 W 1 (e} 101‘1 cr [)rc\dall lf the
‘ . f i rue o 008 AC £ n

.30 of
-« the subject of an adoption order,>® or a parental order pursuant (o s 3
child 18 ]

310
rm A e Hum rtilisation and Embryology Act 1990. ‘
i P Y 11-0?11121;?2)1 aind (3) determine who will be treated as the father of a child born
Sectl

i i f the
{ assisted reproduction techniques using sperm other than that o

30-086 By s.27 of the Family Law Reform Act 1987, it was provided that a child borp as res’ult i band or partner. They do not apply to any child Wh(? by virtue O_f the
in England and Wales on or after 4 April 1988 as a result of the artificial inseming. mother’s husban law is treated as the legitimate child of the parties to a marriage,
tion of a woman who was at the time of the insemination a party to a marriagein rules of common he extent that the child is treated by virtue of adoption as not be-
and who was artificially inseminated with the semen of a person other than he, or to any C,hlld i erson other than the adopter(s).3!! Where a man ha:s given
husband, shall be treated in law as the child of the parties to the marriage (and not ing the child of an};}i;j erm pursuant to para.5 of Sch.3 to the 1990 Act (in other
the child of any other person) unless it is proved that the husband did not conseng consent to the use of s sperm p

I N mous d()]lOI ()' erm l]e 18 IlOt tO be tl‘ealed as tlle fﬁt] 1€T (]f
dS, he 1S an a l‘ly Sp ),

her is presumed to wor

‘ s a father where his sperm has been
be the father of the child even though it could be established that he was not genetj. any resulting ¢ hila:*2 Nor carll)a m?}g:ﬁ et;a;ig;ed during his lifetime but then used
cally related to the child. Where the presumption is rebutted, the sperm donor could used posthuineusly, orl 33.1'1 - ry%g lies whether or not the woman was being
still be the legal father of the child. This provision does not have effect in relation following his death.>? Section - app ¢ to licensed treatment services in s.28(3)
to children carried by women as a result of artificial insemination effected on o _ greated 11 the UK, al.though th.e re.erenlfcl Hiasv i
after 1 August 1991 (the date the Human Fertilisation and Embryology Act 199( bas been held to limit the application o a gvhom an embryo or sperm and eggs
came into force).33 Nothing in .27 of the Family Law Reform Act 1987 shall af- Dy 5.28(2),*"° the husl?anf:l of A Jrotti tmd shall be treated as the father of any
fect the succession to any dignity or title of honour or render any person capable are placed or who is artlﬁ.clally msemlﬂ&li en used) unless it is shown that he did
of succeeding to or transmitting the ri ght to succeed to any such dignity or title resulting child (although his sperm has not be

her
ing i bryo or sperm and eggs or

to the placing in her of the em ¢
s C?;l:gg; Itis noIt) therefore enough for a husbaqd to Febut the prtesil}?;p;gilhzr
1nsemli whi'ch arises from the child being born during his ma}malge 1? e
patergatgs of negativing the genetic link (by blopd test_s). He will a sc})] av b
]tﬁ,aﬁle did not consent to the treatment of his wife which resuét;:d ;r;h :rF E:n ig1y La“;
d\epes or Section 28 of the 1990 Act is broader than its predecessor (.27 0

Human Fertilisation and Embryology Act 1990

30-087 The parentage provisions (s5.27-29) of the Human Fertilisation and Emhry o
ogy Act 1990 are broader in their effect. They apply in relation to children cavried
by women as a result of the placing in them of embryos or of sperm. an

. : i not
their artificial insemination, on or after 1 August 1991 until 4 April 2699 35 They Reform Act 1987) in that it applies to all assisted reproduction techniques,
dictate the parentage of children for all purposes, including any <ef=rences to a merely artificial insemination. hild by reason of s.28(2), s.28(3)
relationship between two people in any enactment, deed or ofier 1strument or Where no man is treated as the father of the child by TRRTRPELE e
document, whenever passed or made.3% However, they do not affect succession to provides that where the embryO‘OT sperm and eggs weret pervices afovided fores
any dignity or title of honour: in this respect, there is a similar exclusion to that she was artificially inseminated, in the course of treatment s

contained in the Family Law Reform Act 1987.307
By 5.27 of the 1990 Act, where a woman is carrying or has carried a child as a

Human Fertilisation and Embryology Act 1990 5.27(3).
Human Fertilisation and Embryology Act 1990 5.27(2).

: iti er of parentage where a surrogacy ar-

** Re M (Child Support Act: Parentage) [1997] 2 F.L.R. 90, This provision is intended to provide for an e’?peiﬁoﬁlﬂgstfo g‘ivEI:} effectgto the intentions behind
300 Human Pertilisation and Embryology Act 2008 5.48(5). rangement has occurred amd ol el parties
%01 See further in the context of inter vivos settlements, Lewin, paras 7-065 onwards, isuinitial agreement. bryology Act 1990 5.28(5).
302 Being a marriage which had not at that time been dissolved or annulled. The marriage could even " Human Ferql!sat%on and Embryology Act 1990 5.28(6)(a).

be void, provided that (as was presumed) at the time of insemination both or either of the parties Human Fertilisation and Embryology Act 1990 5.28(6)(b). ;

reasonably believed that the marriage was valid: Family Law Reform Act 1987 5.27(2). Human Fertilisation and Em ryol =) Act 1990 5.28(8); see U v W (Atiorney General Intervening)
303 Human Fertilisation and Embryology Act 1990 $.49(4). In such a case, the provisions of the Hu- Human Fertilisation and Embryology

ot o o A 1990 se279 wedltenply 3s B an. 25 on_whlcfh ifx?sberlgxsion are to a marriage subsisting at the time (unleSS aJudlcla{
% Family Law Reform Act 1987 5.27(3). Referegces to Farage b tp void marriages are included if either or both of the parties reascmo
5 P T o en Fology Azt 1990 it Sig Separatlf)n o H'l fom;) ttL:e marriage was valid: Human Fertilisation and Embryology Act 199
%% Human Fertilisation and Embryology Act 1990 $.29(1)~(3). ably believed at the time that
*7 Human Fertilisation and Embryology Act 1990 5.29(4). For Scotland, see 5.29(5), 8.28(7).
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ed as the
Jar provisions to those in s.28(3) for a man to nonetheless be treat
smilar

€8s be tr ealell as he father Of any result 1 ] an Sha neve; h 5 f 32 A% Vv { W
ed to th g c ld Ill 1S, 4 Iman h : T i i isi n .S I‘Ilade fOI’ a oman tO be [I‘ea[e-d a. S the
i € mo I] er nor gene ca 3,. I : l ; : whno 1s ]llel ]her nt. S falthe (6] the Chlld. 5 EqUI alent pI'O 15101 1 l ' : t'

2 = . : sE i
this provision. After initial difficulty from an over-literal Interpretation of 5.28(3) 31y ?alegiﬁmate.w her, father or parent of a child under the
. o L ) is on is to be treated as mother, fath 1 oses. 328
the courts seem to have settled on a test of Joint enterprise (for the wo Where a pers is o be treated in law as having that status for all purp "
i i i L person is to s snehing tment, deed or other
08 Act, tha lationship in any enac : .
provided for the woman and the man together.3'® Section 28(3) has no applicatioy, ios with the 1990 Act, referer;lces to ?nyarses jdl = mapde) are to be read accordingly,
where the fertility treatment hag taken place outside the Jurisdiction of the Humgp, instrument or document (w e}if;’; I}I)owever nothing in the 2008 Act affects the
Fertilisation and Embryology Authority, as it cannot then comprise treatmen by a ;hich obviously includes a will. :

ith any
Ly limi ly or not) to devolve along wi
licensed person.319 devolution of any properg) limited (expressly

dignity or title of honour.

man

Human Fertilisation and Embryology Act 2008

9. STeEP-CHILDREN
30-089  The parentage provisions in the Human Fertilisation and Embryology Act 2008

; . : -091
iption of children if there is enough in the 30-0
are very similar to the 1990 Act They apply in relation to children carried b Step-children may take-gn%e;;hzg::izrsl%l: extrinsic evidence, to show that they
women as a result of the placing in them of embryos or of sperm and €ggs, or thejr will, construed w13t2 the aid of any
artificial insemination, from 5 April 2009320 were so intendea. ¥
The mother of the child is defined under s.33 of the 2008 Act in an identical man- 10. Girrs To CHILDREN
ner to that set out in the equivalent provision of the 1990 Act.3?! The word is not
tied to gender, so an individual registered as female at birth who subsequently " first and subsequent marriage
transitions to live in the male gender will nonetheless be registered as the child’g Chiia:rva by a firs ia0e32  30-092
mother, as the interference with the individual’s art 8 rights under the Convention e riﬁqa facie includes children by a ﬁr'st and subsequent];:I‘I;;TI:1\&,:;‘?’l i
i)s jt?]stiﬁed by the lggitimate aim of establishing a coherent and certain scheme of ;fgjlo;geh su[i:h a marriage is not in the Contemplat}orti oi t}}:ist]f:;agozhjldren by 5
irth registration.32 Y to a present or any future | et
The identity of the father or other parent under the 2008 Act is determined in Qe ¥ as an GSI‘):;E:; ;ieéigffded.”EBut there may be an intention to exglil-ladewﬂﬁz
§8.35-47 of the 2008 Act. Where the mother ig married o or in a civil partnership > fo@cr hut}bﬂ% 'st marriage.3** For instance, a gift to the children 9fA > £ A’ by a
with a man at the time of the placing in her of the embryo or of the sperm and eggs children of a ’lskn owledge are married, will not include the children o y
or of her artificial insemination and the creation of the embryo was not brough: R cstator's -
about with the sperm of the other party to the marriage or civil partnership, the man former marriage.
is nonetheless treated as the father of the child unless it is shown that he dig a0t déhildren
consent to the assisted fertilisation. 2 This also parallels the position undey e 1990 R L ill not go to his grandchildren, though 30-093
Act. A gift to the children of a living person Wlh ngat‘g of the will and the testator’s
30-090  Further, under s.42 of the 2008 Act, another woman may be the, other parent he may have only grandcl'ulc.lren living laldt t eofa erson deceased, who had only
where the mother was a party to a civil partnership with another wOulan or a mar- death.® If, however, the gift is to the Chl_ rer;] r;fndchiidreﬂ will take, and they
riage with another woman at the time of the placing in her of the embryo or of the grandchildren living at the date of the will, the g
sperm and eggs or of her artificial insemination.32 Again, this will not be the case
where that woman did not consent to the assisted fertilisation
In the event that no man is treated as the father of the child under 8.35, there are 25 Human Fertilisation and Embryology Act 2008 ss.36 ang i?t
e e | U 3 Human Fertilisation and Embryology ﬁcz %ggg .:s{:g;n ]
316 That is, a person licensed to provide treatment services, to store gametes and embryos or to carry 7 Human Ferqh:satfon ang Emgfy g{gg Azt 2008 5143( 1.
out research by the Human Fertilisation and Embryology Authority: Human Fertilisation and % Human Fertilisation an Emb yology Act 2008 5.48(5).
Embryology Act 1990 5.17(2), i i Fertilisation and mbryclogy Act 2008 5. 48(7). 4)47 D.LR
' Re Q (Parental Order) [1996] 1 L R. 369, 372, 0 Human Fertilisation and E;g‘ rﬁ?n Erye Re Davidson [1949] Ch. 670; Re Connolly (1964) 47 D.L.R.
318 Re B (Parentage) [1996] 2 FL.R. 15; U v W (Attorney General Intervening) [1998] Fam, 29. * Re Jeans (1895) 72 L.T. 835; comp 541: Andrews v
3 Uy W (Attorney General Intervening) [1998] Fam. 29, 2d) 65, ; 01) 6 Ves. 345; Critchett v Taynton (1830) 1 R. & M. 541,
20 Human Fertilisation and Embryology Act 2008 5.57(1). ** Barrington ggirtigrfr;(llrg 199 389
+», Human Fertilisation and Embryology Act 2008 5,33, See para.30-087, ] o UH e (1855) 21 B. 103; Re Pickup’s Will (1861) 11. & Psl-é i
2 R. (on the application of McConnell) v Registrar General for England and Wales [2020] EWCA Civ asmore v g8 d (1843) 2 Y. & C.C. 539; Lovejoy v Crafter (1865) 35 B.
559; [2020] 2 Al ER. 813, See also Gender Recognition Act 2004 5.12. j;: Stavers v Blagr ;;UI E&l] g
323 Human Fertilisation and Embryology Act 2008 s.35, & f; Le_w‘f?[. ,” ]k a8 41)' 12 Sim. 123.
#2¢ Human Fertilisation and Embryology Act 2008 .42, FerdiEped
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33-012

ConprTions

in distribution of the estate for one reason will not be effective if the delay is caygs,
by another reason.*” Even if there is no gift over, however, time will be of the 6.
sence of the condition if it is not possible to place all parties in the same POsitigy,
as if the condition had been strictly complied with. A testator directed his {Tusteq
to hold his house after the death of his wife W on trust for B subject to the Pay.
ment by B of £800 within six months of the testator’s death. The sum paid wag they
to form part of the residuary estate, in which W had a life interest. B having fajjgg
to comply with the condition within six months of the testator’s death, or i“deed
during W’s lifetime, it could not be performed by payment within six months of W
death.

In computing the time within which a condition must be performed, the incly.
sion of the day of the testator’s death depends upon the circumstances.®

A settled legacy was given to an infant on his attaining the age of 24, Provideg
that he was not a Roman Catholic at the date of the death of the testatrix or if he
were a Roman Catholic at her death, should cease to be a Roman Catholic withip
12 months after her death; such legacy being payable until he should, after her
death, become a Roman Catholic. The infant’s baptism into the Roman Catholie
Church did not forfeit the legacy. He was intended to be given the opportunity ¢,
decide, once he had attained 21, whether he would be a Roman Catholic or not.4

In the recent case of Naylor v Barlow,*' a gift was given to the testator’s dau ghtep
on condition that they paid a specified sum of money to the testator’s other children
by a certain date. The daughters did not know of the time limit until after it passed:
and the gift failed because the payment had not been made in time.

Ignorance of condition

A condition subsequent not performed owing to the ignorance of the legatee of
its existence nevertheless works a forfeiture, where the property is given over,
whether in the case of personalty or realty.#2 But this does not apply where ths
devisee is the heir, who has a title independent of the will.** So where thaie is a
clause forfeiting a legacy, if not claimed within a given time, the forfeiture takes
effect, if the legacy is not claimed, though the legatee received ne-noiice of the
legacy or of the death of the testator, and thou gh the forfeiture is 12 favour of the
executor.#

see Re Porter [1975] N.I. 157 at 162-163. For time limits in the exercise of an option see para.23-
005.

3 Re Selinger [1959] 1 W.L.R. 217.

*®  Re Goldsmith [1947] Ch. 339.

¥ Lester v Garland (1808) 15 Ves. 248; Re Figgis [1969] | Ch. 123 (where the authorities are
considered).

4 Re May [1917] 2 Ch. 126; Patton v Toronto General Trust Corp [1930] A.C. 629; McCausland v
Young [1949] NLL 49; Blathwayt v Cawley (Baron) [1976] A.C. 397 at 426, 427 and 435. The infant
in Re May attained 24 and was still a Roman Catholic; it was held that he forfeited the legacy, Re
May [1932] 1 Ch. 99. See also Re Wright [1937] 158 L. T. 368.

4 Naylor v Barlow [2019] EWHC 1565; [2019] W.T.L.R. 981.

4 Porterv Fry (1672) | Vent. 197; Carter v Carter (1857) 3 K. & J. 617; Hodges’ Trusts (1837) 16
Eq. 92; Astley v Earl of Essex (1847) 18 Bq. 290; O’Higgins v Walsh [1918] 1 L.R. 126.

3 Doe d. Kenrick v Lord Beauclerk (1809) 11 East 657; Doe d. Taylor v Crisp (1838) 8 Ad. & E. 778
Muirphy v Broder (1875) LR. 9 C.L. 123.

#“ Burgess v Robinson (1817) 3 Mer. 7; Tulk v Houlditch (1813) 1 V. & B. 248; Powell v Rawle (1874)
18 Eq. 243; Re Lewis [1904] 2 Ch. 656; Re Tighe [1944] LR. 166.
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Tur PERFORMANCE OF CONDITIONS

[t has been held that the filing of a bill for the administration of the estate before
‘me appointed is equivalent to a claim by the legatees, though they.mgy not be
i s to the suit.* But when the gift was to persons who should within a year
e bfijsh their title as next-of-kin, an order made shortly after the testator’s death
est2 iginating summons directing inquiries as to the persons entitled was held not
- 01; in next-of-kin who made no claim within the year.*
e person who is ignorant of the existence of a will containing a name and arms
se cannot be said to refuse or neglect to comply with it.#?
cla%lhe operation of this rule is demonstrated by the decision in Naylor v Barlow,*
. which a distinction was drawn between (a).a .ben'eﬁciary who failed to fulﬁl a
dition because they did not know about it in time (as was the case in that
.E:onance. the court noted that the testator could have made the condition contingent
pe! 'ﬁ,cation of the time limit but had not, such that the gift failed); and (b) a

] ti : 4 :
ggnré%ciary for whom fulfilling the condition was physically impossible.®

Minors

Minority is an.excuse for not performing a condition requiring I’E:Sid&l}cf:,su but
not a conditior! 1equiring the legatee to assume a name or arms.5! But a minor can-
not be said.(o_‘refuse or neglect” to perform a condition.* It has been held that a
gift over ir the testator’s daughter married a Roman Catholic ought, on construc-
tion. ¢~ be confined to marriage under 21.5

&, far condition may be performed in testator’s lifetime

Sometimes a condition may be performed in the lifetime of the testator. Thus a 33-014
condition as to marriage with consent, whether precedent or subseque;nt, is sati_s-
fied by the consent of the testator to a marriage in his lifetime.* A condition requir-
ing the testator’s daughters to settle their interests under their mother’s marriage set-
tlement was performed by their having done so in the lifetime of the testator.55 A
gift over on bankruptcy prima facie includes a bankruptcy which takes place
before>® or afters’ the date of the will and is subsisting at the testator’s death,
notwithstanding strong words of futurity. But though prima facie words of futurity

Tollner v Marriort (1830) 4 Sim. 19.

Re Hartley (1887) 34 Ch.D. 742.

Re Quintin Dick [1926] Ch. 992; Re Hughes [1943] Ch. 296.

Naylor v Barlow [2019] EWHC 1565; [2019] W.T.L.R. 981 at [18]-[22].

See para.33-061 for the consequences where a condition is impossible.

Parry v Roberts (1871) 19 W.R. 1000; Parridge v Partridge [1894] 1 Ch, 351,

Doe d. Luscombe v Yates (1822) 5 B. & Ald. 544; Bevan v Mahon-Hagan (1893) 31 L.R.Ir. 342.
Re Edwards [1910] 1 Ch. 541,

Re McKenna [1947] LR. 277; though this is doubtful.

Clarke v Berkeley (1716) 2 Vern. 720; Parnell v Lyon (1813) 1 V. & B. 479; Wheeler v Warner (1823)
LS. & St. 304; Tweedale v Tweedale (1878) 7 Ch.D. 633; Re Park [1910] 2 Ch. 322.

Re Groye [1919] 1 Ch. 249.

Manning v Chambers (1847) 1 De G. & S. 282; Seymour v Lucas (1860) 1 Dr. & Sm. 177, Trappes
v Meredith (No.2) (1870) 10 Eq. 604; 7 Ch. App. 248; see West v Williams [1899] 1 Ch. 132.
Yarnold v Moorhouse (1830) 1 R. & M. 364; Meicalfe v Metcalfe [1891] 3 Ch. 1.
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33-016

33-017

Conprrions

in a will speak from the date of the will, and not from the death of the testator, thjg
prima facie meaning may be excluded by the context.5

Where a gift was liable to be forfeited if the legatee took the veil, and she did g,
in the testator’s lifetime, the gift failed.”® But where the gift was liable to be forfej
“ipso facto” if any child at any time became a convert to the Roman Catholj,
religion, it was held that the clause only contemplated forfeiture after the testator’g
death. The words “ipso facto” were held to be of considerable force, because the
clearly contemplated that the person was to be in possession of some right which
was to determine immediately upon the happening of the particular event. If the
testator learned that his child had converted to Catholicism during his lifetime, pq
could have made a new will.

Apportionment of condition

Where a testator directs that if a certain sum should be applied in favour of AA
should apply a sum of different amount in favour of B, the condition wil] pe
compulsory on A only if the whole of the sum in question is applied in his favoy,
and the condition will not be apportioned.s!

5. ParticuLar CoNDITIONS
(a) Age of Majority

The expressions “full age”, “infant”, “infancy”, “minor”, “minority” and similay
expressions are to be construed by reference to the provision that a person attains
full age on attaining the age of 18.52 This construction applies, in the absence of 3
definition or of any indication of a contrary intention, if the will was made after
1969 (and a will or codicil executed before 1970 is not treated as made after 1969
by reason only that it was confirmed by a codicil executed after 1969).63

The construction of any expression specifying a particular age (for examypic,
“217) is not altered by the Family Law Reform Act 1969.64

(b) Conditions as to Residence
A condition requiring a beneficiary to “live and reside” in% or “oecuny”® a man-

sion house, or to continue to reside in Canada, is too vague t6.be enforced, and is
void for uncertainty. But such conditions if framed with sufficient particularity can

¥ Re Chapman [1904] 1 Ch. 431; [1905] A.C. 106 (marriage without consent): cf, Re Fentem [1950]
2 AILE.R. 1073 (no context).

% Re Hewitt [1926] Ch. 740.

% Re Evans [1940] Ch. 629,

81 Caldwell v Cresswell (1871) 6 Ch.App. 278; Fazakerley v Ford (1831) 4 Sim. 390.

62 Family Law Reform Act 1969 s.1: the construction of a statutory provision where it is incorporated
in and has effect as part of a will is not altered by s.1 if the construction of the will is not affected
by that section, s,1(4) and Sch.3,

63 Family Law Reform Act 1969 s.1(7).

8 See Ryder, (1971) 24 Current Legal Problems 157 at 158-160; Cretney, (1970) 120 N.L.J. 144 at
145.

85 Fillingham v Bromley (1823) T. & R. 530; Re Johnston [1986] N.1. 229,

% Re Field [1950] Ch. 520,

87 Sifton v Sifron [1938] A.C. 636.
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Particurar Conprrions

ade effectual.® Thus, a gift over if the legatee ceased permanently to reside
L ertain house,% or a condition requiring a legatee to _tgke up permanent
i e in England,” is valid. And a gift of a house on condition that the legatee
made it his home and did not aﬁlow X to set foot therein was held not void for
i for impossibility. .
uncert;:lg?t/ig; requiri[r)lg a persgn to “reside and dwell” in a mansion house hasgeen
?jc ood against a person who declared her intention not to live there at all.
# gondition requiring children to reside away from one or othe}’ of their parents
is ::)ﬁtrary to public policy (namely, separating children from their parents) and is

accordingly void.”
What residence implies

A condition of residence imports personal presence, but it_ may be 'SE;IISﬁed by
Keeping up an establishment at the house and visiting it occasionally without pass-
fece P e i i fu lects to reside in 2 man-

A condition defeating an estate l.f the taker refuses or neg D o

:on house does ot apply to a minor, who cannot be said to refuse or neg

sm‘d 75 Nor di.es absence from home on military or naval duty amount to a refusal
E ellect to reside.’ A gift over on the legatee voluntarily ceasing to make a namc?d
. nif har vermanent home would not take effect where thg lggatee moved in
Eggpn.«? ce with a legal duty,7 such as (historically) on a woman joining her husband
' & imonial home.” : .

o : 1;,0“:13;?:11 requiring a person to provide a home for another is \;01(1 for
unc:artainty, unless, perhaps, the provision is to b‘e “free of -cost or charge”. Inﬁl;l;e
absence of a gift over the provision of the home will be regarded as precatory rather

than as being subject to a condition: in either case the testator’s intention is
ineffective.”®

Effect of 5.106 of the Settled Land Act 1925

ditions as to residence
The effect of 5.106 of the Settled Land Act 1925 upon cond .

was that the tenant for life of settled land might sel} and enjoy the income of the
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