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referring to the Joint Declaration in interpreting the Basic Law because the Joint
Declaration is part of the history leading to the enactment of the Basic Law.'% Chjep
Justice Li said in Ng Ka Ling v Director of Immigration that the purpose of the Basic
Law is to give Hong Kong a high degree of autonomy in accordance with China’g
basic policies as set out and elaborated in the Joint Declaration, and that the Join;
Declaration was a relevant extrinsic aid in interpreting the Basic Law.'®”

75. In Ng Ka Ling v Director of Immigration, the Court of Final Appeal wag
dealing with the question of right of abode in Hong Kong and did not find the Joipy
Declaration useful in ascertaining the meaning of Articles 24 and 22(4) of the Basic
Law, which relate to the right of abode of persons of Chinese nationality born out.
side Hong Kong."""

76. The Basic Law specifically refers to the applicability of certain treaties in
Hong Kong. Article 39 provides that: ‘the provisions of the International Covenant
on Civil and Political Rights, the International Covenant on Economic, Social and
Cultural Rights and the international labour conventions as applied to Hong Kong
shall remain in force and shall be implemented through the laws of the Hong Kong
Special Administrative Region’. The second paragraph of that Article states that ‘the
rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless
as prescribed by law. Such restrictions shall not contravene the provisions of the
preceding paragraph of this Article.’

77. The relevance of the international conventions referred to in the Basic Law,
particularly the ICCPR, has been discussed in several cases. In HKSAR v Pun
Ganga Chandra,'" it was unsuccessfully argued that the common law requirement
as to intention for the offence of murder''? was arbitrary and unreasonable, and
therefore was inconsistent with Article 5 of the Bill of Rights Ordinance (which

108. It has been said that the Joint Declaration and the Basic Law carry the overwlelining theme of a
seamless transition: HKSAR v Ma Wai Kwan, David [1997] HKLRD 761, (ZA). <t 790, per Naza-
reth VP.

Ng Ka Ling v Director of Immigration [1999] 1 HKLRD 315, 340;(1999, 2 HKCFAR 4, (CFA)
28H. See also Director of Immigration v Chong Fung Yuen (2001) 4 HKCFAR 211, (CFA), 224,
where Li CJ said: “‘Extrinsic materials which throw light on the context or purpose of the Basic
Law, or its particular provisions, may generally be used as an aid to the interpretation of the Basic
Law. Extrinsic materials which can be considered include the Joint Declaration and the Explana-
tions on the Basic Law (draft) given at the NPC on 28 March 1990 shortly before its adoption on
4 April 1990. The state of domestic legislation at that time and the time of the Joint Declaration
will often also serve as an aid to the interpretation of the Basic Law. Because the context and pur-
pose of the Basic Law were established at the time of its enactment in 1990, the extrinsic materials
relevant to its interpretation are, generally speaking, pre-enactment materials, that is, materials
brought into existence prior to or contemporaneous with the enactment of the Basic Law, although
it only came into effect on 1 July 1997°..

Ng Ka Ling v Director of Immigration (1999) 2 HKCFAR 4, (CFA), 35G.

HKSAR v Pun Ganga Chandra [2001] 2 HKLRD 151, (CA).

The mens rea of murder is that at the time he killed the deceased, the defendant intended either to
kill the deceased or to cause him at least really serious bodily injury (the ‘grievous bodily harm’
rule).

109.

110.
111.
112.

50

Ch. 1, Treaties 7878
uces Articles 9 of the ICCPR) Auticle 28 of the Basic Law."* In HKSAR v

v,/ it was held that the grievous bodily harm rule'"” did not offend Article
poc yf, the Bill of Rights Ordinance. The Court held that the Common Law require-
;) Owas not inconsistent with the relevant provision in the ICCPR. In HKSAR v
men[t(ung siu and Another, the Court of Final Appeal upheld the validity of legis-
Nion which criminalized desecration of the national flag, as a reasonable restric-
glon of the freedom of expression. The legislation was held to be human rights

i 6
compliant. !

78. The relevance and applicability of international treaties in Hong Kong was
ained by Cheung J in Mok Chi Hung v Director of Immigration.'"’” Cheung

expl ¢ u
following propositions:

stated the

(1) An international covenant or treaty, unless it is incorporatx_ad into domegtic leg-
islation, is not part of the domestic law."'® The Convention on the Rights of
the Child; which the applicant relied upon in the instant case, for instance, was
not incorporated into Hong Kong law.

RectiScation of an international covenant gives rise to a legitimate expecta-
son, absence statutory or executive indications to the contrary, that adminis-
crative  decision-makers will act in conformity with the international
covenants.'"®

@)

113. This view was confirmed by the Court of Final Appeal in Lau Cheong v HKSAR (2002) 5 HKC-
FAR 415, (CFA), [49]: ‘A person convicted of murder under the rule is one who acts with the inten-
tion of causing someone really serious bodily harm and whose actions in the event cause another’s
death. A person who takes another’s life in such circumstances brings to realisation the risk which
is necessarily inherent in his conduct. In our view, there is nothing capricious or unreasonable in
classing such conduct as murder as a matter of legal policy. A person may not subjectively intend
or even foresee that he will cause death. He may desire to limit the consequences of his actions to
the infliction of grievous bodily injury. However, as a matter of common sense it is impossible to
predict that the consequences of an intentional infliction of really serious bodily harm will neces-
sarily be successfully limited and will not prove to be life-threatening.’

HKSAR v Coady [2000] 2 HKLRD 195, (CA).

Namely that a person may be found guilty of murder if his intention was to cause serious bodily
mjury to the deceased, even though he did not intend to kill the deceased.

. HKSAR v Ng Kung Siu and Another (1999) 2 HKCFAR 442, (CFA). The Court of Final Appeal has
in HKSAR v Koo Sze Yiu, (2014) 17 HKCFAR 811, (CFA), reaffirmed the correctness of the ruling
in Ng Kung Siu case. Chief Justice Ma observed in Koo Sze Yiu case that ‘Article 16 of the Hong
Kong Bill of Rights ... brings into domestic legislation the provisions of Art. 19 of the Interna-
tional Covenant on Civil and Political Rights.” The following are some cases where reference is
made to the effect of ICCPR in Hong Kong: Hong Kong Television Network Lid v Chief Executive
in Council [2016] HKEC 783, (CA), [39]; Pagtama Victorina Alegre v Director of Immigration
[2016] HKEC 85, (CFI), [58]-[60];HKSAR v Md Emran Hossain (2016) 19 HKCFAR 679, (CFA),
[21]; HKSAR v Fong Kwok Shan Christine (2017) 20 HKCFAR 425, (CFA); Comilang Milagros
Tescon v Director of Immigration (2019) 22 HKCFAR 59, (CFA), [14] and Kwok Wing Hang v
Chief Executive in Council (2020) 23 HKCFAR 518, (CFA), [68]-[70].

Mok Chi Hung v Director of Immigration [2001] 1 HKC 281, (CFI) 289-291.

- R v Secretary of State for the Home Depariment, ex p Brind [1991] 1 AC 696, (HL).

Following two Australian cases, namely: Minister of State for Immigration and Multicultural
Affairs v Teoh (1994-1995) 183 CLR 273, (HC), and Tien v Minister for Immigration and Multi-
cultural Affairs (1998) 159 ALR 405, (Federal Court).
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§2. THE MAIN FEATURES OF THE BASIC LAW

84. The Basic Law provides for the establishment of the three principal brancheg
of the Hong Kong Government — the legislature, the executive and the judiciary _
and their interrelationships. It also sets out the relationship between the Chinege
Central Government and the Hong Kong SAR. As will be more fully described else.
where, the Basic Law demarcates matters that are within the autonomy of HOng
Kong SAR and matters that are within the competence of the Central Authoritieg.
The Basic Law regulates the manner in which Chinese national laws might become
applicable in Hong Kong SAR and provides for intervention in Hong Kong affairs
by the Central Authorities in certain specified circumstances. Although this outline
of the Basic Law has some flavour of a federal constitution, the relationship between
the Chinese Central Government and the Hong Kong SAR cannot fit into the typi-
cal classification of a federal constitution. The Basic Law creates a unique consti-
tutional arrangement that guarantees the continuation of Hong Kong’s system of
government and way of life, while at the same time Hong Kong remains an integral
part of China.'**

85. Chapter I of the Basic Law, entitled ‘General Principles’, sets out the basic
policies of the Chinese Government regarding Hong Kong. These principles are:

(1) Hong Kong is an inalienable part of China (Article 1) ;

(2) the Chinese Central Government authorizes Hong Kong to exercise a high
degree of autonomy (Article 2);

(3) Hong Kong’s executive authorities and the legislature must consist of perma-
nent residents of Hong Kong, thereby ensuring that Hong Kong is governed
by Hong Kong people (Article 3) ;

(4) the rights and freedoms of people in Hong Kong, including right of private
property, will be protected (Articles 4 and 6);

(5) the socialist policies will not be practised in Hong Kong and Iong Kong’s
capitalist system and way of life will remain unchanged for fifty years from
1997 (Article 5) ;

(6) while land in Hong Kong is State property, their management will be exclu-
sively by the Hong Kong Government (Article 7); ;

(7) laws of Hong Kong as previously in force will continue to be maintained, sub-
ject to being consistent with the Basic Law Article 8);

(8) English and Chinese will be the official languages (Article 9);

(9) Hong Kong may have a regional flag in addition to the use of the national flag
and the national anthem of China (Article 10).

86. Chapter II of the Basic Law, entitled ‘Relationship Between the Central
authorities and the Hong Kong Special Administrative Region’, deals with the rela-

tionship between the Central Authorities of the People’s Republic of China and
Hong Kong SAR. The Basic Law reserves two important powers to the Central

122. For the relationship between the central and regional authorities, see Part III, Ch. 1.
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Authorities: The Central People’s Government is responsible for foreign affairs

Jating tO the Hong Kong SAR (Article 13) and for the defence of the Hong Kong
reAR ('Article 14). However, the Central People’s Government authorizes the Hong
IS< ong S AR to conduct relevapt external affairs on its own in accordance with the
Basic Law.'?® Similarly, while the Central Government is responsible for the
defence of Hong Kong, Hong Kon.g Government is{ responsible for the maintenance
of public order in Hong Kong (Article 14). The mi_htary forces stationed by the Cen-
tral Government in Hong Kong SAR shall not interfere in the local affairs. The
Hong Kong Government may, when necessary, ask the Central People’s Govern-
ment for assistance from the garrison in the maintenance of public order and in
disaster relief.'**

Hong Kong has legislative power, subject to the limitation that the NPCSC may
invalidate any Hong Kong law on the ground that it is not in conformity with the

rovisions of the Basic Law regarding affairs within the responsibility of the Cen-
tral Authorities or regarding the relationship between the Central Authorities and the
Hong Kong SAR.*

The only-hational laws that apply in Hong Kong are those listed in Annex III of
the Basic Law. The NPCSC may add to delete from the list of laws in Annex I
after consulting its Committee for the Basic Law of the Hong Kong SAR and the
G-venment of the Hong Kong SAR.'*®
Lticle 22 of the Basic Law provides that no province, autonomous region, or
municipality directly under the Chinese Central Government may interfere in the
affairs which the Hong Kong SAR administers on its own in accordance with the
Basic Law. It also provides that all offices set up in the Hong Kong SAR by depart-
ments of the Central Government, or by provinces, autonomous regions, or munici-
palities directly under the Central Government, and the personnel of these offices
shall abide by the laws of the Hong Kong SAR.

87. Chapter III of the Basic Law, entitled ‘Fundamental Rights and Duties of
Residents’, deals with Fundamental Rights and Duties. The Basic Law protects not
only civil and political rights but also cultural and social rights. Article 39 provides
a very useful safeguard:

The provisions of the ICCPR, the International Covenant on Economic, Social
and Cultural Rights, and international labour conventions as applied to Hong
Kong shall remain in force and shall be implemented through laws of the Hong
Kong Special Administrative Region.

123. Basic Law, Art. 13.

124. Ibid., Art. 14.

125. Ibid., Art. 17. This invalidation procedure comes into operation when a law is reported to the Stand-
ing Committee (all laws passed by the Hong Kong Special Administrative Region must be reported
to the Standing Committee). Where the Standing Committee decides that any law that has been so
submitted infringes Art. 17, it may return it to the Hong Kong Special Administrative Region. It
has no power to amend the law to make it Basic Law compliant. If the law is returned to Hong
Kong Special Administrative Region, it ‘shall immediately be invalidated’. The invalidation does
not have retrospective effect, unless otherwise provided for in the laws of Hong Kong.

126. Ibid., Art. 18.
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The rights and freedoms enjoyed by Hong Kong residents shall noy b
restricted unless as prescribed by law. Such restrictions shall not contravene the
provisions of the preceding paragraph of this Article.

88. Chapter 1V, entitled ‘Political Structure’, deals with Hong Kong’s govery,
mental structure. Section 1 deals with the Chief Executive, and Section 2 deals w;
the Executive Authorities. Section 3 is entitled “The Legislature’ and Section 4, “The
Judiciary’. Section 5 deals with district organizations and Section 6 deals with pub.
lic servants. These provisions are discussed in appropriate places in this mong.
graph.

89. Chapter V, entitled “‘Economy’, has four sections: Section 1 ‘Public Finance
Monetary Affairs, Trade, Industry and Commerce’, Section 2 ‘Land Leases’, Sec.
tion 3 “Shipping’, and Section 4 ‘Civil Aviation’. Chapter VI deals with educatiop,
science, culture, sports, religion, labour and social services. Chapter VII deals witf
external affairs.

The purpose of these chapters is to enumerate various powers that are within the
autonomy of Hong Kong and to highlight how these autonomous rights will have to
be accommodated within the equally important principle that China exercises soy-
ereign rights over Hong Kong.

90. Chapter VI, which deals with the interpretation and amendment of the
Basic Law, contains provisions on the relationship between central and regional
authorities. Articles 158 and 159, which make up this chapter, will be fully dis-
cussed later in this monograph.

91. The provisions of the Basic Law are supplemented by three annexe: and a
number of decisions. The three annexes deal with the procedures for settit.g ap the
Legislative Council, the selection of the Chief Executive and the applization of
national laws in Hong Kong. Important decisions that relate to the Basic Law may
be found published along with the text of the Basic Law as Instrivents. These deal
with matters preparatory to the establishment of the Basic Lav;, aniendments to the
three annexes, explanations of various decisions taken in relaticn to Hong Kong and
constitutional interpretations rendered by the Standing Committee.'?’ -

127. The text of the Basic Law and matters relevant to the Basic Law are available at: https:/
www.basiclaw.gov.hk/en/basiclaw/index.htm].
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7- ter 3 Legislation and Other Equivalent Legal Norms
hap &

most important written source of Hong ang’s copstjt'utional law ig the
ch prevails over any ordinance, subsidiary legislation and unwritten

e Kong. There are other statutes that supplement the Basic Law, such as
v of HO Kgong Bill of Rights (Cap. 383) and the Legislative Council Ordinance
HOI;L% Sand thereby constitute sources of constitutional law. Before 1 July 1997,
_5| Jegislation constituted an important source of‘H(mg Kong’s cons_titutional
neria s Imperial Government had the overriding power to legislate for
bi{cci;ng. In contrast, today Chinese national legislation applies in Hong Kong
ygas provided by the Basic Law.

92. The mo
Law, Whl

CHINESE NATIONAL LAWS

93. Nationa! laws of China apply throughout the territory of Mainland China,
er.than ir- e two Special Administrative Regiong, Hong Kong and Mac:?lu. The

slication ci Chinese national laws in Hong Kpng is regulatgd by the Ba§xc Law.
icle 12 of the Basic Law (whose counterpart in Macau Basic Law is Artlcle 1.8),
avides two different avenues for them to be extended to Hong Kong. First, Chlqa
kv extend a national law to Hong Kong by including it in Anne:_; 11T of the Basic
[ .w. Second, China may extend any national law to Hong Kong in an emergency.

94, As regards the first method of extending Chinese national laws to Hong
Cong, Article 18 of the Basic Law provides as follows: ‘National laws shall_ not l?e
plied in the Hong Kong Special Administrative Region except for those listed in

ex M1 to [the Basic Law]. The laws listed therein shall be applied locally by.way
promulgation or legislation by the Region.” Annex IIl in its original form listed
the following national laws:

(1) Resolution on the Capital, Calendar, National Anthem and National Flag of the
People’s Republic of China. _

* (2) Resolution on the National Day of the People’s Republic of China.

(3) Order on the National Emblem of the People’s Republic of China proclaimed
by the Central People’s Government.

- (4) Declaration of the Government of the People’s Republic of China on the Ter-
ritorial Sea.

(5) Nationality Law of the People’s Republic of China. S
(6) Regulations of the People’s Republic of China concerning diplomatic privi-
leges and immunities.

95. Article 18 of the Basic Law further provides that the NPCSC ‘may add to or
delete from the list of laws in Annex III after consulting its Committee for the Basic
- Law of the Hong Kong Special Administrative Region and the government of the
Region. Laws listed in Annex I1I to [the Basic Law] shall be confined to those relat-
g to defence and foreign affairs as well as other matters outside the limits of the
autonomy of the Region as specified by [the Basic Law]’.

57




96-102 Part I, Ch. 3, Legislation and Other Equivalent Legal Nﬂrms 1, Ch. 3, Legislation and Other Equivalent Legal Norms 103-105

96. The NPCSC has amended the list of national laws in Annex III (by addip
to or deleting from the list) on five occasions, and they are found in the decisions
which appear as Instrument 5 (dated 1 July 1997), Instrument 6 (dated 4 Novembe,
1998), Instrument 7 (dated 27 October 2005), Instrument 8 (4 November 2017 ang
Instrument 9 (30 June 2020).

_ lamat'lon'lzg Promulgation simply requires the Hong Kong Government to
of Pr‘:l‘iat the promulgated national law will apply in Hong Kong, in the form in
h]ih it was enacted in China.

[ 3. I it is necessary (o adapt a Chinese national law, which has been made
g0 ;ible in Hong Kong, to Hong Kong’s peculiar circumstances, it might be nec-
97. On 1 July 1997, the NPCSC added the following national laws to Annex III: ap e to pass legislation for that purpose. The enactment qf the National Flag and

: .;sssa_fy 21 Emblem Ordinance (No. 116 of 1997) and the Regional Flag and Regional
,Nauc]m Ordinance (No. 117 of 1997) provides an example."** When, on 1 July
.Eml')] e?}lle Chinese authorities added the People’s Republic of China Law on the
. llqic,:j(;nal Flag to Annex I, the local legislature passed the_ National Flag an‘d
: .onal Emblem Ordinance and the Regional Flag and Regional Emblepl Ordi-
PNaUc?g because there was a need to adapt the national law for application in Hong
E For instance, these ordinances deal with the power of the Chief Executive to
.-:ﬁrﬁ;ue the organizations that must display or use the natipnal flag and the 'o'ther
E laces at which, the occasions on which, the manner in which, and the conditions
ﬂnder which. the national flag must be displayed or used."'

(a) Law of the People’s Republic of China on the National Flag;

(b) Regulations of the People’s Republic of China concerning consular privilegeg
and immunities;

(c) Law of the People’s Republic of China on the National Emblem;

(d) Law of the People’s Republic of China on the Territorial Sea and the Contigy-
ous zone; and

(e) Law of the People’s Republic of China on the garrisoning of the Hong Kong
Special Administrative Region.

The NPCSC Decision of 1 July 1997 (Instrument 5) deleted the Order on the
National Emblem of the PRC proclaimed by the Central People’s Government from
the list and replaced that with the national law on the Design of the national
emblem, notes of explanation and instructions for use.

104, Even where a national law of China has been brought inFo effect through a
Pooclamation, there may be a need to pass supplementary legislation in Hong Kong.
4 cood illustration is provided by the Chinese Nationality (Misca?lianeous Provi-
510;13) Ordinance (Cap. 540), which was passe_d in _1997 to provide for m?tters rela_t-
ing to the operation in Hong Kong of the Nationality Law of the People’s Republic
of China. It deals with the manner in which applications for Chinese f:anonahty
should be made and dealt with. The promulgation of the Natéonal Secur'lty Law of
2020 provides another example. The promulgation of the National Security Law on
30 June 2020 was followed by the bringing into force of the Implementation Rules
for Article 43 of the National Security Law on Safeguarding National Security in
Hong Kong SAR on 7 July 2020."%

98. On 4 November 1998, the NPCSC added another national law to the list, the
Law of the People’s Republic of China on the Exclusive Economic Zone and the
Continental Shelf. See Instrument 6.

99. On 27 October 2005, the NPCSC added the Law of the People’s Republic of
China on Judicial Immunity from Compulsory Measures Concerning the. Froperty
of Foreign Central Banks.See Instrument 7.

105. The national laws listed in Annex III include laws relating to the capital,

200, S TONerhen PN, s ailtedl fieiam oftl Rt Regellic the calendar, the national anthem, the national emblem and the national flag of the

China on the National Anthem. See Instrument 8.

129. See, for instance, Legal Notice of 1998. For promulgation of the Law of the People’s Repu!)lic of
China on Safeguarding National Security in the Hong Kong Special Administrative Region by
Gazette on 30 June 2020, see https:/www.news.govhk/eng/2020/07/20200706/20200706_204612
065.html.
. These Ordinances have not been given a chapter number and they appear on Hong Kong
e-Legislation as Instrument A401 and Instrument A602. For a discussion of these two Ordmance':s,
see HKSAR v Ng Kung Siu and Another (1999) 2 HKCFAR 442, (CFA), and Hong Kong tS,mzcn_r.l
Administrative Region v Koo Sze Yiu (2017) HKCFAR 811, (CFA) (reaffirming Ng Kung Siu deci-
sion).
. National Flag and National Emblem Ordinance (Instrument A401), s. 3 and Regional Flag and
Regional Emblem Ordinance (Instrument A601), s. 3. Article 7 of the Law of the People’s Repub-
lic of China on Safeguarding National Security in the Hong Kong Special Administrative Region,
which was added to Annex I11 of the Basic Law on 30 June 2020, states that Hong Kong shall com-
plete, as early as possible, legislation for safeguarding national security as stipulated in the Basic
Law and ‘shall refine relevant laws’.
132. For National Security Law, see r ‘Legislation on Security’ paragraphs [875]-[897].

101. On 30 June 2020, the NPCSC added the Law of the People’s Republic of
China on Safeguarding National Security in the Hong Kong Special Administrative
Region. See Instrument 9.

102. National laws that are listed in Annex IIT do not apply automatically in
Hong Kong. They have to be brought into effect by the Hong Kong Government by
way of proclamation or legislation (Article 18). The national laws originally listed
in Annex III, together with some national laws added in 1997, were brought into
effect in Hong Kong by way of Proclamations published in 1997.'** The national
laws that were added subsequently were also similarly brought into effect by way

128. See Legal Notices 379 and 386 of 1997.
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People’s Republic of China,'* and laws relating to the territorial sea, the contigy,_

ous zone, the exclusive economic zone and the continental shelf of China. Regy. fI'h; C:ry 2003, namely the National Security (Legislative Provisions) Bill. There
lations of the People’s Republic of China concerning consular privileges apg e

widespread opposition to the Bill which led to the resignation of the Secretary
immunities are an important entry in Annex III. The Law of the People’s Repubjj, EwaSSecurity in July 2003. The government was compelled to withdraw the Bill from
of China on the Garrisoning of the Hong Kong Special Administrative Region apqg for Legislative Council. So far there has been no serious attempt to introduce leg-
most importantly, the 2020 Law on Safeguarding National Security in Hong Kop, ??hle fion to comply with Article 2315
are national laws that were made especially for Hong Kong, which will be djg. P
cussed elsewhere in this work.’**

psultation was followed by the publication of a legislative measure on 14

709. The Hong Kong Bill of Rights Ordinance continues to be an important con-
(itutional document. When passed in 1991, the Bill of Rights Ordinance enjoyed a
i asi-constitutional status for two reasons: First, any legislation in existence at the
ﬁ}lne that the Bill of Rights Ordinance came into effect, pamely 8 June 1991, stood
Iepealed to the extent that such legislation did not gd[mt a.construction COI:lSiSt‘en’[
with the Ordinance.”” Second, the courts were required to interpret any legislation
assed subsequent to the enactment of the Bill of Rights Ordinance to be consistent
with the ICCPR as applied to Hong Kong."*® The Hong Kong Bill of Rights con-
tained in Part.ix.of the Hong Kong Bill of Rights Ordinance substantially repro-
duces the TCCTR as applied to Hong Kong. It must be noted, however, that the
NPCSC deleced sections 2(3), 3 and 4 of the Bill of Rights. The intention of that
amerdaeat was to remove the effectiveness of the Bill of Rights Ordinance as an
aii v interpretation of legislation. However, courts in fact continue to make refer-
~ e to the Bill of Rights Ordinance in determining cases dealing with human rights,
for the reason that Basic Law gives a higher status to ICCPR whose provisions are
reflected in the Hong Kong Bill of Rights.'*

106. As regards the second method of extending Chinese national laws to Hong
Kong, Article 18 provides as follows: ‘In the event that the Standing Committee of
the National People’s Congress decides to declare a state of war or, by reason of
turmoil within the Hong Kong Special Administrative Region which endangerg
national unity or security and is beyond the control of the government of the Region,
decides that the Region is in a state of emergency, the Central People’s Governmepg
may issue an order applying the relevant national laws in the Region.’'*® The Chj.
nese Government has not so far extended any Chinese laws to Hong Kong under
this provision.

§2. HONG KONG LEGISLATION

107. Article 23 of the Basic Law requires the Hong Kong Government to enact
laws for the following purposes:
110. Legislation is an important supplementary source in areas such as powers
and privileges of the Legislative Council, election of the Chief Executive and Leg-
islative Council elections, and the powers and functions of courts of law. A particu-
Jarly important legislative measure is the Emergency Regulations Ordinance (Cap.
241). That Ordinance empowers the Chief Executive to make any regulations what-
soever that he may consider desirable in the public interest, whenever the Chief
Executive in Council considers that there is an occasion of emergency or public dan-
ger. The ambit of regulations that he may make is plenary, as appears from the list

(1) to prohibit any act of treason, secession, sedition, subversion against the Chi-
nese Central Government or theft of state secrets;
(2) to prohibit foreign political organizations or bodies from conducting velitical
activities in Hong Kong; and
(3) to prohibit political organizations or bodies of Hong Kong frcm establishing
ties with foreign political organizations or bodies.

108. In September 2002, the Security Bureau of the Hong Kong Government .
published a consultation paper on the proposed legislation to implement Article 23. 136. See for the enactment and extension to Hong Kong of the National Security Law by the National
This led to widespread public concern and attracted much international attention. People’s Congress in 2020, to fill this gap, paras §76, 879 and 883 below.

137. Bill of Rights Ordinance (Cap. 383), s. 3(2). The following are examples of cases where the Bill
of Rights Ordinance was invoked successfully to question the validity of pre-existing legislation:
R v Sin Yau-ming [1992] 1 HKCLR 127, (CA) (presumptions contained in the Dangerous Drugs
Ordinance (Cap. 134)); R v Chong Ah-choi [1994] 2 HKCLR 263, (CA) (s. 17 of the Summary
Offences Ordinance (Cap. 228), which created the offence of possession of an offensive weapon
without a satisfactory explanation); R v Man Wai-keung (No 2) [1992] 2 HKCLR 207, (CA), (s.
83XX(3)(a) of the Criminal Procedure Ordinance (Cap. 221), which stated that a defendant who on
appeal succeeded in obtaining a retrial was not entitled to costs).

Ibid., s. 4.

See Leung Fuk Wah Oil v Secretary for Justice [2015] HKEC 1752, (CFA), footnote 7, where Ma
CJ observed that ‘Article 39 states that the provisicens of the International Covenant on Civil and
Political Rights remain in force in Hong Kong. The relevant provision is Article 14.1 of the ICCPR,
implemented into Hong Kong’s laws as Article 10 of the Bill of Rights by the Hong Kong Bill of
Rights Ordinance (Cap 383).’

133. In HKSAR v Ng Kung Siu (1999) HKCFAR 442, (CFA), the Court of Final Appeal dealt with an
offence under the National Flag and National Emblem Ordinance No 116 of 1997 (Instrument
Ad401), which was enacted to give effect to the People’s Republic of China Law on the National
Flag.

134. For Garrison Law, see 484-486, below. For National Security Law, see §2, 1. The National Security
Law, paras 875-897.

135. As regards the rest of China, Art. 67(21) of the Constitution of China provides that the Standing
Committee of the National People’s Congress may decide on entering a state of emergency nation-
wide or in particular provinces, autonomous regions or cities directly under the Central Govern-
ment jurisdiction. Article 89(16) provides that the State Council has the power to decide, in
accordance with the provisions of law, on entering a state of emergency in parts of provinces,
autonomous regions and cities directly under the Central Government jurisdiction.
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304. Within the precincts of the Legislative Council, every officer of the Cont
cil has, for the purpose of the Legislative Council (Powers and Privilegeg) (y .\
nance and the application of the criminal law, all the powers, and every off;

all the privileges of a police officer.”!

207. The Legislative Council of Hong Kong has the power to enact, amend or
F |aws in accordance with the provisions of the Basic Law and legal proce-
" 530 The Basic Law contains many provisions recognizing Hong Kong’s
; (s);ity to formulate policies.ancl legis]at_e ona vari_ety' qf subjects. These provi-
' do recognize a range qf rights and privileges of mchwdua_]s as well as various
unities and organizations, and to that extent impose limitations on Hong
: s Jegislative and administrative competence. These limitations do not have the
: gt of transferring any jurisdiction in those subject areas to the Chinese Central
. yernment. What they do is to require the Legislative Council and the govern-
¢ to comply with the guarantees set out in the Basic Law. In the following para-
hs, we examine some Basic Law provisions that are illustrative of the
glative competence of the Legislative Council as well as the possible limitations
~ the Legislative Council’s power in those subject areas. Thereafter, we examine
implications of the fact that Hong Kong’s Legislative Council has to operate
thin an ‘Executive-led system of government” where the Legislative Council does
have pleriary legislative competence because of certain procedural limita-
531
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.

Cer K.

305. The Legislative Council of Hong Kong has no powers to punish gy
son for a breach of its powers or privileges, unlike in Britain and many Cq ‘
wealth jurisdictions.** The power of punishment remains with the courts of [y,
prosecution for an offence under the Legislative Council (Powers and Privi),
Ordinance may be instituted without the consent of the Secretary for Justice 5%

y "lti.

§3. COMPETENCE
I. Legislative Power

306. The legislative competence of the Legislative Council of the Hong Kqp,
Special Administrative Region is set out in the Basic Law, which intends to ¢gp 0n5-
a ‘high degree of autonomy’ on Hong Kong.”** The laws in force in Hong Kong 4
the Basic Law, laws previously in force in Hong Kong™* and laws enacted by g,
legislature of Hong Kong.”*® Legislation operative in Hong Kong are ordinancs
passed by the Hong Kong Legislative Council. National laws of the People’s Repyy \&
lic of China, except those listed in Annex III of the Basic Law,’*” are not applicapj 0
in Hong Kong.” The NPCSC may, after consulting its Committee for the Bagy O
Law of the Hong Kong Special Administrative Region, add to or delete from s ®
list of laws in Annex III. Laws listed in Annex Il must be confined to those relat
to defence and foreign affairs as well as other matters outside the limits of ff
autonomy of Hong Kong.”* Where the NPCSC decides that Hong Kong izina
of emergency, the Central Government may issue an order applying the rele
national laws in Hong Kong.

3¢ The Basic Law demarcates the legislative competence of Hong Kong’s
sgisldtive Council by way of expressly enumerating the legislative powers of the
panese Central Government. Matters that are not expressly reserved to the Central
ernment are understood to lie within the ‘high degree of autonomy’ of the Hong
g Special Administrative Region. The only two areas in respect of which the
entral Government has retained jurisdiction are defence and foreign affairs.

i

. Foreign Affairs and Defence

309. Even in respect of foreign affairs and defence, what one finds is not an
cclusive vesting of power in the Central Government, but a delicate balance
tween Hong Kong’s high degree of autonomy and the sovereignty of the People’s
epublic of China. The Chinese Central Government is responsible for foreign
s relating to the Hong Kong Special Administrative Region. However, the Cen-
Government authorizes the Hong Kong Special Administrative Region to con-
ct relevant external affairs on its own in accordance with the Basic Law.™* Note
difference in terminology: The Central Government is responsible for “foreign
s’, while the Hong Kong Government is authorized to exercise ‘relevant exter-
I affairs’. Chapter VII of the Basic Law deals with ‘External Affairs’ and pro-
des, for instance, that the Hong Kong Government may participate, as members
the Chinese Government’s delegation, in negotiations at the diplomatic level

521. Ibid., s. 24. HKSAR v Wong Yeung Tat [2015] HKEC 2796, (CFI), concerss a successful criming
charge of unlawful assembly in the precincts of the Legislative Céunacil. There, the security officer
of the Legislative Council had asked the protestors to leave and were unable to force their evict
See also HEKSAR v Fong Kwok Shan Christine (2017) 20 HKCFAR 425, (CFA), and HESAR v
ung Kwai Choi [2018] HKEC 2910, (CFI), where protesters were found guilty of unlawful assem-
bly in the precincts of the Legislative Council.

522. For the position in Britain, see A.W. Bradley & K.D. Ewing, Constitutional and Administrative
Law (13th edn, London and New York: Pearson Education, 2003), 221-223.

523. Legislative Council (Powers and Privileges) Ordinance (Cap. 382), s. 26.

524. Basic Law, Art. 2.

525. ‘Laws previously in force in Hong Kong’ is a reference to the common law, rules of equity, 0ft
nances, subordinate legislation and customary law in force on 1 July 1997.

526. Basic Law, Art. 18.

527. They relate to, e.g., the Capital, National Anthem, National Flag and National Day of the Pe
Republic of China; territorial sea of People’s Republic of China; Nationality Law of the Peol
Republic of China; and regulations of the People’s Republic of China concerning diplomatic pri¥
leges and immunities.

528. Basic Law, Art. 18.

529. Ibid.

Vo dbid., Art. 73(1).

Fot'" a thorough and scholarly treatment of these issues, see Yash Ghai, Hong Kong's New Consti-
Irutwnal Order: The Resumption of Chinese Sovereignty and the Basic Law (2nd edn, Hong Kong:
_ Hong Kong University Press, 1998).

~ Basic Law, Art, 13,
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directly affecting the Region conducted by the Central Government,** that it
participate in conferences not limited to States,”®* that it may establish €cong
and trade missions in foreign countries,™ and that it may maintain and deve

relations and implement agreements with foreign states and international org&nizp‘«
d~

tions. 3¢

310. The Chinese Central Government is responsible for the defence of Hap
Kong, while the Hong Kong Government is responsible for the maintenance of pubg
lic order in Hong Kong. The military forces stationed by the Central Government E‘
Hong Kong for defence must not interfere in Hong Kong’s local affairs, but :

Hong Kong Government may ask the Central Government for assistance from the

garrison in the maintenance of public order and in disaster relief. Moreover, the

members of the garrison must, in addition to abiding by national laws, abide by the

laws of Hong Kong.>’

III. Public Finance

311. Itis a basic principle of constitutional law in the Anglo-American traditigp
that the government may not collect or spend public revenue without the approval
of the legislature. The Basic Law recognizes that principle when it enacts that the
Government of the Hong Kong SAR must obtain approval from the Legislative
Council for taxation and public expenditure,”® and that the Legislative Council hgs
the power to examine and approve budgets introduced by the government and tg
approve taxation and public expenditure.” The Legislative Council’s paramount
authority over public finance is also clear from Article 51 of the Basic Law, whicn
provides that if the Legislative Council refuses to pass the budget introduced b the
government, the Chief Executive may apply to the Legislative Council for Provi-
sional appropriations. The only occasion when the Chief Executive Ldy approve
public expenditure without the Legislative Council’s approval arises wien the Leg-
islative Council has been dissolved. Article 51 provides that at such a time the Chief

533. Ibid., Art. 150.

534. Ibid., Art. 152,

535. Ibid., Art. 156.

536. Ibid., Art. 151.

537. Ibid., Art. 14.

538. fbid., Art. 64. This reflects Annex 1 ‘Elaboration by the Government of the People’s Republic of
China of the Basic Policies Regarding Hong Kong’, s. V ‘Finance’, of the Sino-British Joint Dec-
laration: “The systems by which taxation and public expenditure must be approved by the legis-
lature, and by which there is accountability to the legislature for all public expenditure, and the
system for auditing public accounts shall be maintained.’

539. Ibid., Art. 73(2) and (3). See PCCW-HET Telephone Ltd v The Secretary for Commerce and Eco-
nomic Development [2016] HKEC 1089, (CA), where the Court of Appeal upheld the legality of
the power of an administrative authority to prescribe fees by way of subsidiary legislation, which
are subject (o legislative scrutiny. In Hui Sin Hang v Chief Executive in Councif [2016] HKEC 608,
(CFD), it was argued unsuccessfully that the Airport Authority could not impose certain fees, the
court holding that there was ample legislative approval for the scheme.
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ﬁonscﬁ;rly enabling provisions, strengthening the legislative power of the Hong
are

312-314

ive may, prior to the election of the new Legislative Council, approve pro-
11 short-term appropriations. There is, however, a limit on such appropria-
t be according to the level of the previous fiscal year.

v ecut

giona
ns: They mus

Hong Kong has its own independent finances and is ngtU required to ha!nd
.ny of its finances to the Chinese Central Government.” Thg Legislative
I’s right to levy taxes is exclusive, the Cf:ntral G_ovmlarnment having nﬁ) power
tax in Hong Kong.>*' Hong Kong will have its independent taxation sys-
nd may enact laws on its own concerning types of taxgs, tszg rates, tax dgquc-
lowances and exemptions, and other matters of taxation.”"” These provisions

islati i imitati to be the reference in Article
Legislative Council. The only limitation appears be il :
KOSH%hat Fi:,n enacting tax legislation, the Hong Kong Legislative Cou’nc:l must take
‘10 low tax policy previously pursued in Hong Kong as refer‘ence It s a moot
th:s‘[ion whether the Hong Kong Legislative Council will act in contravention of
u

gﬁs provision 11t were to increase tax out of line with the previous tax regime.

Iv. Rorg Kong’s Financial System

P13 Article‘ll.O provides that the monetary anq financial systen? of _the Hong
Kong Special Administrative Region ;hall be prescribed b?f la\n.f (law in 'thIS cont{;xt
means Hong Kong law). The power given to Hong _Kong mlt}.ns regard is an extclz 1111
sive one: ‘The Government of the Hong ang Spggal Administrative Beglon shall,
on its own, formulate monetary and financial policies, safeguard the liree operation
of business and financial markets, and regulate and supervise t.hem. in 'accordanc_e
with the law.”*** Although the primary importance of this provision lies in the guar-
antee that the Chinese Central Government will not have_ any legai. power to regu-
late the monetary and financial system of Hong Kong, it is also important as an
illustration of the scope of Hong Kong’s legislative competence.

314. Article 107 provides that the Hong Kong Spgcial Ad_mj_nistratlve Reglqn
must follow the principle of keeping expenditure within the limits c_)f revenues 13
drawing up its budget and must strive to achieve ﬁs_cal balance, avoid deficits fmd
keep budget commensurate with the growth rate qf its GDP: Although' not couche
in terms of a prohibition, the principles set out LnME‘hat grucle must impose squ?
limitation on Hong Kong’s legislative competence.”™ Article 111 is more assertive:

540. Ibid., Art. 106.
541. Ibid., Art. 106.
542. Ibid., Art. 108.

543, Ibid., Art. 110. -
544. In Lau Kwok Fai v Secretary for Justice [2003] HKEC 711, (CFI), [110], Hartmann J said that Art.

107 imposes a ‘broad constitutional obligation ... The language used is', of course, ample. It allows
for the necessary use of financial discretion. But that said, Art. 107 dLlrec,t’s Houg Kong to ;_1 pz{f
ticular course. It employs forceful language: The Government shall “strive” to achieve a fiscal bal-

ance.’
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para. 66], a constitutional provision in such terms would only inhibit a deve], Jicant was a 66-year man who had worked continuously in Hong Kong from
which was “such a material change that it resulted in the abandonment of the N e 5. In 2006, the employer sent him to China to work there. In 2008, his employ-
vious system”.’ Pre. P was terminated. He returned to Hong Kong and immediately but unsuccess-
Ry applied for social welfare benefits. The Court of First Instance held that the

321. The second paragraph of Article 137 seems to impose another limj; t that a permanent resident of Hong Kong should have been resident in

: _ ) ' .ty jiremcn 2 S : ; : :
when it provides that ‘Students shall enjoy freedom of choice of educationg] ing ug Kong for one year immediately before applying for social security assistance
tutions and freedom to pursue their education outside the Hong Kong Admiflistr: ., discriminatory and unconstitutional for two reasons: (1) there was no justifi-

tive Region.’ jon for the different treatment of permanent residents on the basis of residence
odiately before making an application, because imposing_sugh arigid residence
b quirement was not proportionate to the achieving of t_he objective of proper man-
gement of the social security system, there'was no ‘e_v}dence_to show that the resi-
jence requirement served any other possible leglt{mate aim, and the releivant
uidelines did not permit consideration of personal circumstances of thg apphcal?t
:. 4 determining if he could waive the residence requirement; (2) 'Ithe continuous resi-
ence requirement that an applicant must not have been away for more than fifty-

ys in the immediately preceding one year imposed an unreasonable restriction
1'55()

VIII. Miscellaneous Matters

322. The Basic Law recognizes the legislative competence of the Legislative
Council in respect of several other areas of law. Article 138 provides that Commy.
nity organizations and individuals may provide various medical and health seryjg.
in accordance with the law.**” Article 143 provides that non-governmental Sporty
organizations may continue to exist and develop in accordance with the law. Thege
provisions, while they have been intended as guarantees to the organizations con-
cerned, are also illustrative of the wide scope of the Legislative Council’s legisla.
tive competence. Article 145 of the Basic Law provides that on the basis of
previous welfare system, the Government of Hong Kong Special Administrative
Region shall, on its own, formulate policies on the development and improvemepg
of this system in the light of economic conditions and social needs.

six da
on the right'to/rave

.. wundamental Rights and Freedoms

324. Perhaps the most significant limitation on the autonomous legislative
sower of the Hong Kong Legislative Council is the recognition of fundamental
rights and freedoms. Chapter I of the Basic Law, which sets out the Genperal Prin-
: e, :-ciples, contains the two fundamental provisions: “The Hong Kong Special Admin-
e sy Eorg GovenprenFwaseRallal ke pRveIE o Soi istrative Region shall safeguard the rights and freedoms of the residents of the Hong

fare benefits dependent on a seven-year residence requirement, without violauag : B = : : g
. 4 : : . . <N 1 Kong Special Administrative Region and of other persons in the Reglon in accor-
Article 145, Article 25 (equality before the law) or Article 36 (right to socizl wel dance with Taw.’™' “The Hong Kong Special Administrative Region shall protect

fare).>*® The Court inal Appeal, whi ing that t we Govern- ; :
o) e Coutt.of Fuisl Appedl, while conceding that the Hong Fay ol the right of private ownership of property in accordance with law.”>** Article 11 pro-

ment was competent to replace the one-year resident requirement that was ) . . ERE T

applicable at the time of the hand over in 1997, was of the opinicn that the seven- vides the crucial procedural framework for the protection of fundamem;_ll rlghts._ In

year period was not a justifiable restriction, and thus a dispreseriionate, restriction gccordance with Ar_tu’:le 31 of the'Constltutlon of the Pepple s R_epubln_: of Ch.ma,
the systems and policies practised in the Hong Kong Special Administrative Region,

placed on the right to receive welfare benefits. The sevei-year rule was, accord- E > ; g : :
ingly, held to be invalid.** In Yao Man Fai George v Director of Social Welfare, including the social and economic systems, the system for safeguarding the funda-
mental rights and freedoms of its residents, the executive, legislative and judicial

systems, and the relevant policies, shall be based on the provisions of [the Basic]
Law.” Chapter III of the Basic Law is entitled ‘Fundamental Rights and Duties of
- Residents’ and sets out not only civil and political rights, but also economic, social,
and cultural rights. The protections that Chapter IIT provide are supplemented by
certain other provisions such as Article 141, which provides that the Government of
the Hong Kong Special Administrative Region shall not restrict the freedom of reli-
gion, interfere in internal affairs of religious organizations or restrict religious
activities that do not contravene laws of Hong Kong.

323. In Kong Yunming v Director of Social Welfare the Court of First Instane

547. See Re Financial Services and Systems Lid [2007] HKEC 1230, (CFI), where the Court of First
Instance upheld the constitutionality of a regulatory legislation relating to Chinese medical prac-
titioners, where Barnabas Fung J said: ‘A rational and fair minded person would recognize a genu-
ine need for allowing only appropriately qualified [Chinese medical practitioners] to be given the
rights and responsibilities to perform the medical functions and issue the medical certificates under
the relevant Ordinances. It is within the Government’s power under Art. 138 of the Basic Law to
formulate policies for the development of Chinese medicine. Hence, the decision of the legislature
was reasonable, rational and proportional to attain a legitimate social objective.’

548. Kong Yunming v Director of Social Welfare [2009] HKCU 912, (CFI). Appeal was dismissed by
the Court of Appeal in [2012] HKEC 229, (CA). Reversed by the Court of Final Appeal in Kong
Yunming v Director of Social Welfare (2013) 16 HKCFAR 950, (CFA).

549. Kong Yunming v Director of Social Welfare (2013) 16 HKCFAR 950, (CFA). See also MS v Direc:
tor of Social Welfare [2016] HKEC 344, (CFI), which following the Court of Final Appeal decision
in Kong Yunming held that non-residents (in this case) were not entitled to social welfare benefils:

350. Yao Man Fai George v Director of Social Welfare [2011] 1 HKLRD A2, (CFI).
551. Basic Law, Art. 4.
552, Ibid., Art, 6.
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i : the Chief Executive to issue a certificate regarding acts of state at
er 4. ecufive riate for ! ific ’
o L g oy lr.(;guest of a court of law, he must obtain ‘a certifying document’, from the Cen-
the 563
§1. INTRODUCTION .| Government.

333. The Executive branch of the Hong Kong Government consists of the Chiatl
Executive, who is at the apex of the government structure; the Executive COUncj[ 3.
which mainly serves as a consultant and advisor to the Chief Executive; and th"
civil service that helps formulate and implement government policy and ¢
law into effect. Section 2 of Chapter IV of the Basic Law, containing Articleg 595‘55t
is entitled ‘The Executive Authorities’. Article 59 states that the Governme
Hong Kong shall be the executive authority of the Region. Article 60 states th

TuE EXECUTIVE COUNCIL

336. The Executive Council is the rough equivalent of the Cabinet of Ministers
.2 Westminster Model’ system, but there are significant differences between them.
Itjln]jke a Cabinet of Ministers in a “Westminster Model” system, drawn from and

8 werable to the Legislature, the members of the Executive Council are all appoin-

at ans . . . . L sy
Chief Executive is the Head of Hong Kong. Article 61 refers to principal officialg I:; ees of the Chief Executive. Unl]ke before 1997, the.re is no const__ltunl;mag requtl_re;
the government. Article 62 sets out the powers of the Hong Kong Government and ‘ment for there to be a certain number of ex officio members in the Executive

fcounCil-564 However, the practice has been to appoint as 1ts merpbers the _three prin-
cipal secretaries namely, the Chief Secretary for the Administration (wh(_) is the hea_d
of the civil service), the Financial Secretary and the Secretary for Justice. In_ addi-
;tiOI'l to these tinee official members, there are currently eleven other secretaries on
(he Execuiive Council and sixteen non-official members.” The Basic Law recog-
nizes fue possibility of having Legislative Council Meml?ers in the Executive Coun-
" Yy permitting the Chief Executive to make appointments to ‘tllle Executive
c,:ncil ‘from among the principal officials of the executive authorities, members

" f the Legislative Council, and public figures’.”*®

Article 64 emphasises the accountability of the Hong Kong Government to the Leg.
islative Council. These provisions, read together with the Basic Law Provisiong
relating to the Chief Executive and the Executive Council, provide the basic Strue.
ture of the Executive.

§2. THE CHIEF EXECUTIVE

334. The Chief Executive is the Head of the Hong Kong SAR and represents the.
Region.”” He is responsible for the implementation of the Basic Law and the laws
that apply in Hong Kong. He decides on government policies and directs legislation -
to be moved in the Legislative Council for debate and passage. A law passed by the
Legislative Council will not become law unless the Chief Executive significs
assent to it. The Chief Executive must approve the introduction of motions (egard-
ing revenue and expenditure to the Legislative Council. He has been given the
power to nominate principal government officials for appointment by ihe Chinese.
Central Government and he has the power to appoint and remove-iudges according
to law.** The Chief Executive provides an important link betwést the Chinese Cen-
tral Government and Hong Kong and is accountable to the Céniral Government and
to the Hong Kong Special Administrative Region. The Chief Executive is required
to implement any directive issued by the Central Government in respect of matters
specified in the Basic Law.%!

337. The Executive Council is weaker than a Cabinet of Ministers because the
Chief Executive, unlike a Prime Minister, is not bound by advice given by his
‘Executive Council. The Chief Executive is required (except for the appointment,
removal and disciplining of officials and the adoption of measures in emergen-
cies),”’ to consult the Executive Council before making important policy deci-
sions, introducing bills to the Legislative Council, making subordinate legislation
or dissolving the Legislative Council. He is not bound to accept the majority opin-
jon of the Council,”®® but if he disagrees, he must put down specific reasons on
record.”®” The established convention during the British period was that the Gov-
‘ernor would generally not go against the majority view of the Executive Council,

. Ibid., Art. 19.
. See Hong Kong Royal Instructions 1917-1994, CI. II. The ex officio members in the last years of
British rule were the Chief Secretary, the Attorney General and the Financial Secretary.
. See the website of the Executive Council: https://fwww.ceo.gov.hk/exco/eng/index.html. Biographi-
cal notes of the members can be accessed through this link.
. Basic Law, Art, 55.
. See The Association of Expatriate Civil Servants of Hong Kong v The Chief Executive of Hong
Kong SAR [1998] 1 HKLRD 613, (CFI) where Keith J said: “The Chief Executive could reason-
ably regard the establishment of procedures for the appointment and removal of holfiers of public
office as an important policy decision, requiring him to consult the Executive Council’ (at p. 623).
- See Sung Man Cho v The Superintendent of Prisons (1931) HKLR 62, at 66 (FC): “The act of the
Governor in Council is the act of the Governor and not the act of the Executive Council. It is he
who makes the order, after taking the advice of the Council, but not necessarily in accordance with
that advice.” This observation continues to be accurate under the Basic Law too.
- Basic Law, Art. 56.

335. Chinese military forces stationed in Hong Kong will intervene in disaster
relief and maintenance of public order, only at the request of the Hong Kong Gov-
ernment, a request which is presumably given by the Chief Executive.* When it is

559. Basic Law, Art. 43.

560. Ibid., Art. 48. For further discussion of the powers and functions of the Chief Executive, see Part
II, Ch. 2 ‘“The Head of State’.

361. Ibid., Art. 48.

562. Ibid., Art. 14,
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Part 1V, : :
> Ch. 2, Fundamental Rightg ang = Cch. % Fundamental Rights and Liberties 585-587
“"" >

it would be lawful to depriv -resi
prive a non-resident of the freeq ative Region.” Thus, although Chapter III is titled ‘Fundamental

detention or impri om ini
prisonment. On the othe i from o | Administr ; N .
comstruction that supposed that art 41 intf:r?da:; ’tl;ttWOuld be a no:ln nd puties of Residents’ there is no list of fundamental duties as one could
LA al non-resj 4 i j s e 1057 . y " . .
all the same privileges and benefits as resi 516 i Tesidents 1o Indian Constitution.'”” The obligation in Article 42 to abide by the law

L pose any duty which would not have existed had that article not been
‘;;;Mticle 42 serves any purpose, it is in fact to reassure people of Hong Kong
need obey only laws of Hong Kong (and any Chinese law that are in opera-
1 Hong Kong under the Basic Law) and not laws of the People’s Republic of
I 58 p similar qualification applies to membership of the Legislative Council.
! 67 provides that ‘the Legislative Council of the Hong Kong Special Admin-
¢ Region shall be composed of Chinese citizens who are permanent residents
- Region with no right of abode in any foreign country. However, permanent
:;‘_ of the Region who are not of Chinese nationality or who have the right of
C o foreign countries may also be elected members of the Legislative Council
e Region, provided that the proportion of such members does not exceed 20

Cent of the total membership of the Council.’

. ualifi
of residence status, or other connection with Hong Igol'lg ed by Consida,
3 .

mpact of according such privileges and benefits on Hone #1d regargy,
(=1

efits such as the freed ;  Kong regjq,
(art 36105 om of occupation (art 33) or the right (g Soéi:l

resfgjﬁtsl-:rﬁnjih;se' :;;] tiﬁt a right that is extended to al] residents, ]et
L : flb t that only permanent residents enjoy. Article’26 alongg
aw states that ‘permanent residents of the Hong Kong Special of the g
Rgglon s,hall ha‘.fe the right to vote and the right to stand for ;’:2; A.dminis
:1::]1; léiprﬂ; SA;-I will be explainegl in relation to the public service, ‘tzz ll';iac(fo (3
g perm::fml{ong Special Admmi'strative Region shall be Chﬁ, nCIpé-ﬂ:
residents of the Region with no right of abode i -

country and have ordinarily resided i . 1 any forg
less than 15 years’ 1055 y in Hong Kong for a continuous perjpg i

egs. Aricle 1051s a significant recognition of right to property. It says that ‘the
o Kung Special Administrative Region shall, in accordance with law, protect the
p o individuals and legal persons to the acquisition, use, disposal and inherit-
Se of property and their right to compensation for lawful deprivation of their
sperty. Such compensation shall correspond to the real value of the property con-
ed at the time and shall be freely convertible and paid without undue delay. The
mership of enterprises and the investments from outside the Region shall be pro-

ced by law.

583. i i
e Sta’lt“ll;;a Bf asic Law seems t.o perpetuate inequality in relation to the acquisit
i ol'a permanent resident of Hong Kong. A basic requi e
sition of permanent residence is a seven ¥ viod of o

i _ _ _ -year continuous period i
ong Kong. . While this requirement applies equally to Chilr)xese ci:)il;eI:sS l.feg
nd ne

Chi 2 S ;

Shh(:gvets}?aﬁlt;zi:&sg ‘tSh;ﬂIégr’n_lgﬁtlon I(()rdmanCe requires a non-Chinese applicang

In Hong Kong at the time of icati ool

has 1 _ of application to satisfy vi..(|

i ok e s e The it o
4 pe; 0 be settled if he is ordinarily resi in S

and ‘he is not subject to any limit of i g asident ixSongly
‘ any limit of stay in Hong Kong’ or he haghat |

IIE)(::]()}/ hl;nown as uncondltiona_l leave to stay’. There isga furtlfc? g":;nd}ll;t .

onc neselremdent has to satisfy, namely, that he has taken Flos g“Kon (:ntt)h i

p nent place of residence: Article 24(4) of the Basic Caw. in Preri gm;

Dzrector'of Immig;_mtio'n, the Court of Final Appeal held Axticle 24(4) of the Basic

586. Article 120 provides that ‘all leases of land granted, decided upon or
newed before the establishment of the Hong Kong Special Administrative Region
hich extend beyond 30 June 1997, and all rights in relation to such leases, shall
sntinue to be recognized and protected under the law of the Region”. Articles 121,
2 and 123 provide specific protections relating to leased land.

587. Chapter I1I of the Basic Law lists not only civil and political rights but also
ocial and economic rights. For instance, Article 33 provides that Hong Kong resi-
dents shall have the freedom of choice of occupation, and Article 34 provides that
Hong Kong residents shall have the freedom to engage in academic research, lit-

’ at a time his stay was subject to a limit on
erary and artistic creation, and other cultural activities.'*”

stay and : . ;
wh)én it ac;gziltticf:tll:{liffc;;f{lltgz;?mgr?_uon Ordinance conflicted with the Basic Law.
P n applicant to be a pe . 1
dit : S person who had the right t 3
itional stay at the time of the application,'®% ght to uncon- :
1057. Article 51A of the Indian Constitution requires every Indian citizen to, for instance, ‘uphold and
€ . ! protect the sovereignty, unity and integrity of India and to defend the country and render national
alg%r;gbKE] glrESld.emS and other persons i . service when calle%:l upon to do 5o’ ¢
Y the laws in force in the Hong Kong 1058. See PY. Lo, The Hong Keng Basic Law (Hong Kong: LexisNexis, 2011), 271-272 citing Wang
. Shuwen’s Infroduction to the Basic Law.
1059. Since Art. 6 of the ICESCR has not been incorporated by legislation, Hong Kong does not rec-
ognise a constitutional right to work: GA v Director of Immigration (2014) 17 HKCFAR 60,
(CFA). It has also been held that there is no right to employment in a particular field of occupa-
tion: Cheng Chun Ngai v Hospital Authority [2004] HKEC 1375, (CFI). Hartmann J said at [55]:
‘even when [Art. 33 of the Basic Law. which guarantees freedom of choice of employment] is
interpreted generously and purposively, it is not to be interpreted in an active sense, by which 1

384. Article 42 states the obvious:
Hong Kong shall have the obligation to

1054. Fok Chun Wa v Hospi j
spital Authority [2011] 1 HKLRD
delivering the judgment of the Court of Fi o (CA)’ vl ot
(2013 13 HKCFAR 405, (Conr 2(3 Final Appeal affirming the decision of the Court of Appeal
1055. Basic Law, Art. 61. T

1056. Prem Singh v Director of Immigration (2003) 6 HKCFAR 26, (CEA) especially [63]
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statute is to be ascertained by interpretation, it is necessary to read all of the -
evant provisions together and in the context of the whole statute as a Purposjy, y
in its appropriate legal and social setting.”'"'” The court may look not onl U
other provisions in the relevant statute but also similar provisions in other gtat ‘
Bokhary PJ said: ‘It is well-established that the context in which a Statute iat ‘
interpreted includes other statutes in pari materia i.e., other statutes g )
comparable matters.”'''* Where the scope of a statutory provision does
to be restricted or expanded by other provisions in the same statute, such g
must be regarded as self-standing. In such a situation the principle set out in;;
cal Council of Hong Kong v Chow Siu Shek does not apply.""'® Where the g
scope of a statutory provision would contravene a constitutional provision wh,
its apparently wide scope is cut down by other provisions is a relevant ql;estie 1
ask.""”” When the answer is in the negative, then the statutory provision 8
unconstitutional.'?' i

ealing
not

615. Where courts find a legislative provision inconsistent with a constitut,
provision it will try and give a remedial interpretation to the impugned legisll :
provision, instead of declaring it invalid. As Bokhary PJ explained in HKSAR v [,
Kwong Wai: “The justification for engaging in remedial interpretation is tha
enables the courts, in appropriate cases, to uphold the validity of legislation, afp,
in an altered form, rather than strike it down. To this extent, the courts interfere |
with the exercise of legislative power than they would if they could not engage
remedial interpretation.”''* However, courts will hesitate to place a remedia ing
pretation if the suggested change of language leads to a result wholly different fig
what the legislature intended, or where the proposed change requires careful cg \
sideration by the legislature.'"* As Sir Anthony Mason NPJ observed in HF$a;,
Lam Kwong Wai''** “the implied powers of this Court include the obligaron
adopt a remedial interpretation of a legislative provision which will, s far as it

1117. (2000) 3 HKCFAR 144, (CFA), 151.

1118. Ibid., 516.

1119. See Leung Kwok Hung v Secretary for Justice [2020] HKEC 533, (CA).

1120. Ibid., [277].

1121. Ibid., [279].

1122. HKSAR v Lam Kwong Wai (2006) 9 HKCFAR 574, (CFA), [77].

1123. In Wong Chi Fung v Secretary for Justice [2016] 3 HKLRD 835, (CFI), it was unsuccesstul
argued that the requirement that a person standing for election must have reached the age of :
while an elector only needs to have reached the age of 18 was a disproportionate restriction. Th
mas Au J said that assuming that the requirement was unconstitutional, the court would not
prepared to substitute 18 for 21 so that the same age requirement applies to both situation becal
‘What should be the proper choice of the minimum age of candidature is obviously a matter!
political judgment for the legislature, but not one for the court to make in the name of rem
interpretation’ [74], relying on Kwok Cheuk Kin v Secretary for Constitutional and Main
Affairs [2015] 5 HKLRD 881, (CA), [6].

1124. HKSAR v Lam Kwong Wai (2006) 9 HKCFAR 574, (CFA).
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ble make it Basic Law-consistent. Only in the event that such an interpreta-
115 not possible, will the Court proceed to make a declaration of contravention,
iling unconstitutionality and invalidity.”"'* :

j 6. Remedial interpretation is guided by the following principles:

Subject to the limitations in (c) and (d) below, the court can exercise the power

of remedial interpretation to depart from the unambiguous meaning of the leg-

islative provision in order to give a Basic Law compliant effect to the same.
[n adopting a remedial interpretation, the court can interpret language in a

~ gtatutory provision restrictively or expansively. It can also read in words which
change the meaning of the provision.

) However, the court cannot adopt a meaning inconsistent with a fundamental
feature of the legislative scheme or its essential principles. Whether an ele-
ment in the-statutory provision constitutes a fundamental feature or essential
principle must be determined with regard to its place in the overall scheme of
the legizlaaon.

Remedial interpretation does not empower the courts to make decisions for
whizn they are not equipped such as choosing between various options which
cequires legislative deliberation or adopting a meaning which has important

practical repercussions which the court is in no position to evaluate’."*®

617. There are several instances where courts have adopted a remedial interpre-
on.""?” The first technique is to read words in. A prominent example of this tech-
ue is the decision of the Court of Final Appeal in W v Registrar of Marriages.
re, it was held that consistently with Article 37 of the Basic Law and Article
2) of the Hong Kong Bill of Rights (Freedom of marriage), section 20(1)(d) of

s Matrimonial Clauses Ordinance and section 40 of the Marriage Ordinance must

read and given effect so as to include within the meaning of the words ‘woman’
‘female’ a post-operative male-to-female transsexual person whose gender has
certified by an appropriate medical authority to have changed as a result of sex
signment surgery.''*®

5. Ibid., [78]. In HKSAR v Hung Chan Wa (2006) 9 HKCFAR 614, (CFA), [86], Sir Anthony Mason
NPJ reconfirmed that the power to apply a remedial interpretation is an inherent or implied power
of the courts.

. Keen Lioyd Holdings Ltd v Commissioner of Customs and Excise [2016] 2 HKLRD 1372, (CA),
[97]. There the court held that there was no difference between domestic premises and non-
domestic premises in considering whether the power of inspection without a judicial warrant was
constitutional. The court interpreted the words ‘domestic premises’, in relation to which a warrant
was required by statute, to read as simply ‘premises’ so that the requirement of prior authorization
applied to both domestic and non-domestic premises.

- HKSAR v Mohammed Khan Shamim [2013] HKEC 469, (CA); Keen Lloyd Holdings Ltd v Com-

missioner of Customs and Excise [2016] 2 HKLRD 1372, (CA).

- Wv Registrar of Marriages (2013) 16 HKCFAR 112, (CFA), [225], where Ma CJ said: ‘T hold
that the right to marry guaranteed by our constitution extends to the right of a post-operative trans-
Sexual to marry in the reassigned capacity. This means, without any need to rely on freedom from
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. SELECT SURVEY OF HUMAN RIGHTS IN HONG KONG

people d%d on the assumption that such legislative provision and governp,

were valid becomes unauthorized or even illegal.""* A possible solution tﬁnt 1

may resort to 1s prospective overruling, whereby a court may declare tha[at
a

lative provision or a judici g :
: judicial precedent i i I
effect 1147 p Is invalid, but without Tetrogpes

The Right to Equality

. The Basic Law, the Hong Kong Bill of Rights and the ICCPR recognize
;mportance of eguality before the law. Article 25 of the Basic Law provides that
: R Kong residents shall be equal before the law. Article 22 of the Bill of
s, reproducing Article 26 of the ICCPR, provides: ‘All persons are equal
g{,re the law and are entitled without any discrimination to the equal protection of
-, [aw. In this respect, the law shall prohibit any discrimination and guarantee to
ons equal and effective protection against discrimination on any ground such

028. There are two main forms of prospective overruling: j
that }:he declaration of invalidity will not [’Fave any retrospl::%ti(vle) gflfzi?'d‘g i
apphes only to transactions or happenings occurring after the date of tl{e “he rufy
sion. All transactions entered into, or events occurring, before that dat
be governed by the law as it was conceived to be before the court ga\f:e

Court de 4
Continyg

@) The. ruling may affect the parties to the litigation, and in that limit dlts Muliggl I pets i . - b :
rospective: ' “The ruling in its operation may be PRCRABEIE i add'et' Sense o, < ace colour, sex, language, religion, political or other opinion, national or social
H L & » 10 1 Lo : L »
rospective in its effect as between the parties to the case in which the mhn(;ﬂf;llx, origin, propertys birth or other status.
8lvep, 3

Qr the ruling may be prospective and, additionally, retrospective as betwe
ties in the case in which the ruling was given and also as between the E:'n th_e 9
other cases already pending before the courts.’!1* Prospective overrﬁia'r s
appropriate where a retrospective invalidation of legislation has the effecing i -
:;Ié)i a_(iargg nul}lllbﬁr of similar past acts.""™® Hong Kong courts have in sev(zafr:’lwahd:
sidered whether prospective overruling is appropriate. Even assum;
;:rugtseof Hong Kon,gr have the power to employ prospective overruling, fhrélr]: %at 'l
11 10 appropriate case where the courts could resort to this device 115! "8

630. Article 1 of the Hong Kong Bill of Rights provides that’ the rights recog-

nized in [the Bili-or Rights] shall be enjoyed without distinction of any kind, such
-« race, colout, ex, language, religion, political or other opinion, national or social
origin, Propertys birth or other status’. It goes on to say that men and women shall
e an 2qual right to the enjoyment of all civil and political rights set forth in the
4 of Rights. Article 1 might be described as a procedural guarantee that under-
wy all substantive fundamental rights, ensuring that rights such as access to free
u.;-d independent courts are enjoyed by all persons without any discrimination. It
may also be described as a substantive right in the sense that it requires all govern-
qent agencies to act in such a manner as to respect the right to equality.

1146. As was said in In re Spec, in liquidati
pectrum Plus Lid (in liguidar 201 2
erally conduct their affairs on the basis of wilat th:;:nir[lde?sistlx’lzdﬁfeﬁfi% (tIt;HE))é ['ﬂ'n P
tive” effect of a change in the 1 i i i i e
b g e law of this nature can therefore have disruptive and seemingly unfajr
114 i i
147. giioie‘f];e;il;):) og p.;';:.spetj\t;ve zven;u]_mg, Mary Arden [Lady Justice Arden], Human Riehts nd
- butivding New Legal Orders (Oxford University Press: 2015 ’C % Vel
n L i : ) : » Ch. 17 “Prozpecti
i SO.ver;uhr.ng - This chapter was first published in (2004) 120 Law Quarrerlv)Revr'ew 7 «“; g
1148. See, for instance, Murphy v Attorney General [1982] IR 241 (SC of Ireland) '
1150. S”‘JE Spectrum_ Plus Ltd (r'{: liquidation) [2005) 2 AC 680, (HL), [9]-[10] ‘
; Rzp;tnskz ]pgrot\ﬁ;'legs a good glustration. In Jailabdeen v Danina Umma (1962} 64 Ceylon New Law
; upreme Court held that Quazi Courts exercised judiciz’ i
had to be appointed by the Judicial Servi folon; fost s OO o s A
« : ervice Commission, just as oth=r 12 ierior judicial
_ ; f officers.
é\i:ilz}r? ;\f:tma%e and plvorce Act was held to be unconstitutional to the cxtent it énabled the l‘f/le;;—
s TR :{fgﬂnc; ?ﬁ);o:lllt gﬂe{n!ners of Quazi Courts. Since judicial decisions have retrospective
ffect, : ecisions previously given by Quazi Courts c i i
riages and divorces were without any 1 c i i . s st
_ y legal effect. Parliament had to step i islati
declaring that any exercise of s o e ot
power or grant of any order by a Quazi di invali
by reason only of the fact that such Quazi 4 enmigEe T s
easo uazi had been appointed by the Mini i
(Validation of Appointments) Act No 11 ) ittt
( i of 1965, was passed with a two-third jori j
1ty required to pass constitutional amendments, s O-HIITCs wisjocty, he ISy
t ‘ : » since conferment of judicial powe execu-
:;vi:he;u;horlny' (narm:l;,r the power _of appointing judicial officers given to the mi]:listerl; (\):lasm&]:ontfar)‘
Divorcex; CL;swe vesting of judicial power in the Judiciary. Thereafter the Muslim Marriage and
pra \SJvDa; am;nc[led 50 as to grant the power of appointing Quazis to the Judicial Service
e (Ant,on) 81(‘) ; rzy lll"l'.;l;’::r (pr(l:-\zpzctlwely) the legislation would be constitution compliant. See
, ee Models of Constituti itigation: i '
st (1992) 21 Anglo-American Law Review 430-448, at ngéilgét‘gatm“- S
. 98813 ggﬁg ;TIIu?gF(ji';anw l?::e%(_)o? ?hHKCFAR 614, (CFA), HESAR v Lam Kwong Wai (2000)
. ; /4, ; ir Anthony Mason NPT disc i ing i
fair detail, while Bokhary PJ opted to leave the question opgrsls_es prospective overruling in some

63]. ‘The constitutional right to equality is in essence the right not to be dis-
eriminated against. It guarantees protection from discrimination.’'"** ‘Discrimina-
tion is an insidious practice. Discriminatory law undermines the rule of law because
it is the antithesis of fairness. It brings the law into disrepute. It breeds resentment.
[t fosters an inequality of outlook which is demeaning alike to those unfairly ben-
efited and those unfairly prejudiced.’"'* Equality thus demands that similarly situ-
ated persons be similarly treated and that differently situated persons be differently
treated. Discrimination may take the following forms: (i) direct discrimination
where the complainant is receiving treatment which is unfavourable when com-
pared with treatment given to persons in ‘relevantly similar situations® [where like
cases are not treated alike]; (ii) direct discrimination where the complainant disad-
vantageously receives the same treatment as persons in significantly different situ-
ations receive [where unlike cases are treated in the same way]; and (iii) indirect

1152, Secretary for Justice v Yau Yuk Lung (2007) 10 HKCFAR 335, (CFA), [1], per Li CI. The Court
of Final Appeal held that s. 118F of the Crimes Ordinance (Cap. 200) which provided that ‘a man
who commits buggery with another man otherwise than in private shall be guilty of an offence’
was discriminatory because heterosexuals were not subject to comparable criminal liability in rela-
tion to vaginal intercourse or buggery otherwise than in private. Section 118F was repealed by
Crimes (amendment) Ordinance No. 18 of 2014. Secretary for Justice v Yau Yuk Lung is discussed
in [632].

1153, Ghaidan v Godin-Mendoza [2004] 2 AC 557, (HL), [9] per Lord Nicholls of Birkenhead, cited in
QT v Director of Immigration (2018) 21 HKCFAR 324, (CFA), [28].
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1be

theéi’;so\lfl\;h:or: (ile g;ound for dlﬂerf:nti_atl treatment is suspect, intense g, -

ek parting from noq‘chscrmnnaFion is in order.'1%® Discn'mjnm liny
ke X, race, nationality, etc., which relate to an individua]’ Alion g
eristics are inherently suspect.''®” On the other hand, where th o DeTsong
Ecco:_rds differential treatment to people in dealing with soc;ial probl sy
ousing, courts would be reluctant to engage in such intense scrutin bems, Uch
ditional judicial deference to the judgment of the legislature.''%® Ays s e o
by four members of the Human Rights Committee in Oulajin and K: o Observ
lands (UN Doc CPR/C/46/D/406/1990): ‘With regard to the applicati o ethe
of thg [ICC_PR] in the field of economic and social rights, it ispevid oy

security legislation, which is intended to achieve aims of s’ocial justi o g
must make distinctions. It is for the legislature of each country. sthl'cic; sy il
Fhe socto-economic needs of the society concerned, to ry to ac’h o g
in the concrete context. Unless the distinctions ma(ie are manifes

or arbitrary, it is not for the Committee to re-evaluate the complex socio-ec
-€CONoMm;

date and substitute its Judgment for that of the legislatures of States parties .’ 1169

038. Secretary for Justice v Yau Yuk Lung is a case where sexual orientat

tinction, ground or status not specifi i
Lon, pecifically referred to in Arti B
& : | rticles 1 and 22 i
Rights. The question was whether it was constitutional to criminalizgfbtl?;g 3
ery

1166. For the US origi i i
e S origins of the doctrine, see Richard H Fallon, *Strict Scrutiny’ (2007) 54 UCLA 1. Rel
1167. iscriminati .
it o uh il et bt 1 s o
it - See Ghaidan v Godin-Mendoza [2004] 2 AC 557, (HL), | 19]1§?Z
1168. i i ;
S s I 2 G ) Lo e
i ' e 3 D 561, (CFI). e
pﬁ;{;ﬁ;;‘.fa‘ f;g;ﬁlwweb“tmz (2013) 16 HKCFAR 950, (CFA), Ribeiro 4 ex[}JIaI;egO?ffe \olicabld
(2015, TS BRCEA l;y L?OQ[ 32513:;5 the C}}lef J,lstice noted in Fok Chun Wah v H¢ spital ftlzir.fz;ri v
courts to adjudicate on the (CFA), [66] * ... it would not usually be within the province of thry
disputed measure invol ¢ menits or demerits of government socio-economic. {oliies”. Where the
regarding the allocation, of por jentation of the Government's socio-ecanoenis policy choic e
i e e on of lm_nted pybl[c funds without impinging upn Sindamental ri hts Zi
dutyto-atsevesa On]SCl'Ilir]unatlon on inherently suspect grounds, the Couit has held that iét” has a
tion” Fok Chun Wal v Hogy the impugned measure s “manifestly without reasonable justifica-
is a test initially applied bmﬁna! reori®, Q012) 15 HKCEAR 409, (CFA), [71] and [76]. Tha
SRSl topriee » y fv, e European Court of Human Rights while according a broad nia.rgin
12 Chief Jostive oinE ert t}e]ltes in setting and implementing their sociﬂ-e.cozmcmic policies. As
apply in the contegt of osll‘l ci(:mi:;;:rlgzi?v 011; ?’f greaaﬁ(}ﬂ pﬁ_l]Cﬁple 1ég fie ottty beon adapte;i 3
1169 %lilrtege?zoialile foundation” test in our domestigpcrgtl:tl;:ﬁS[mﬂaﬂy to apply the “manifestly with-
. upheld a le?; i‘:nC:sMJ; Executive in Council [2005) 3 HKLRD 561, (CFI), where Hartmann J
dizried Teop wcl))ul de esnoe{nplnyers of. domestic helpers on the ground that sensible and fair-
of higher-skilled work:, o?mze {he genuine need for a difference in treatment between employers
to take advantage of a 1;; (for whom there was a pressing economic need) and those who wished
eign domestic ﬁelpers W!'(l);; ;nportatlon o me to bring in lower-skilled workers, including for-
unless given new skill f ong Kong had a surfeit of lower-skilled workers who themsglves
g ills, faced an uncertain future. He held that the difference in treatment by ﬂO;

imposing the levy on the former group of i ing i
s o group of employers but imposing it on the latter group was both
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I'S

ieve social Justice
ty discrimigg,

ynlawful fo

reg : oo i .
garded as an obvious example of discrimination falling within any kindlgrt{ gf_as_
b 1s-

e discriminatory.

v, Ch. 2, Fundamental Rights and Liberties 639—640

-~ een men when buggery between heterosexuals was not equally criminalized.
of Justice Li said: ‘Hc?mosep.guals constitute a mi!}ority in the community. The
~pvision has the effect of targeting them and is constitutionally invalid. The courts
ve the duty of enforqng Lhe_ constitutional guarantee of equality before the law
g of ensuring protection against discriminatory law.”""”

639- gimilarly, it would be discrimination on the ground of sexual orientation for
e Director of Immigration to apply a policy of limiting eligibility for dependant
sa L0 @ SPOUSE who is a party to a monogamous marriage between a man and a
s excluding partners of a same-sex marriage. Such policy could not be
ectively justifiable as furthering the policy of restricting the number of
ons permitted to work in Hong Kong while attracting talented persons to join
Kong workforce ‘by giving them the choice of bringing their dependants
h them’. The restrictive policy was not rationally connected with the
objective of strict immigration control."'”" However, it would not be
r the Cotnmissioner of Registration to refuse an application by a female-
male trapsgernder person to change the gender entry stated in the Hong Kong

A

the Hong
o live wit
]egitimate

;
- to- ) e
i-from female to male, provided that the criteria that he applies in con-

fidemjty caray

sidering cuch an application are legitimate. Balancing private rights and public

-est is an important aspect in decision-making which may appear at first sight to

e
- 1172

640. In So Wai Lun v Hong Kong Special Administrative Region, a man had been
rosecuted for having unlawful sexual intercourse with a girl below the age of 16.

p
It was argued on his behalf that section 124 of the Crimes Ordinance was discrimi-

natory because it criminalized the conduct of the male to the exclusion of the

1170. Secretary for Justice v Yau Yik Lung (2007) 10 HKCFAR 333, (CFA), [29].

1171. QT v Director of Immigration [2018] 21 HKCFAR 324, (CFA). The unanimous judgment of the
court explained at [101]: “The usual standard of review in proportionality analyses (applicable to
the justification exercise in equality cases) is that of reasonable necessity: the challenged policy or
measure (assuming it to be rationally linked to the promotion of a legitimate aim) may be per-
mitted to encroach upon the protected right only to an extent that is no more than reasonably nec-
essary. It is the usual standard since, as pointed out in Hysan Development Co Lid v Town
Planning Board (2016) 19 HKCFAR 372, (CFA), at [131] ... it reflects the essential purpose of
the exercise: the Court’s endeavour to accommodate acceptable limitations of constitutional rights
in the pursuit of a Jegitimate societal interest while preserving to the maximum extent the guar-
antees laid down in the constitution.’

1172. Q v Commissioner of Regisiration [2019] 1 HKLRD 1244, (CFI), where Thomas Au J said at [25]:
“The approval for the change of gender entry of an ID card therefore does not only concern with
the card holder’s private right, but also public interests. As a result, in deciding whether to approve
a transgender person’s application for a change of the gender entry on the ID card, the Commis-
sioner has to engage in a balancing exercise against the said private and public interest. There was
held to be no sex discrimination. The appeal against the decision of the Court of First Instance
was dismissed. Q v Commissioner of Registration [2022] 1 HKLRD 803 (CA). As Hartmann J
said in Democratic Party v Secretary for Justice [2007] 2 HKLRD 804, (CFI), at [59], “respect

for an individual’s privacy will be narrower when it is brought in context with public life or is in

conflict with other protected interests”.”
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deprivation is lawful provided that: (i
| at: (i) the grounds for deprivation of [
procedure of effecting such deprivation is ‘established bl; law’; ali)cli I(lil;en

}r;gianr;:los r;h:dp;?fﬁgl;;e, Aru?e 5(2) protects the right of a person who is
: asons for arrest and to be informed of any ch i b
Atticle 5(3) protects the right of a person arrested or detaine i ainst hiy
fn?slsrg&ght before a judge and be tried within a reason:blcfl: (:inmicéinl‘;? o chay
e )0 :IﬁgbIcclas a person who has been arrested or detained to cha]Ireeleased;
o 18 detention and be released if the deprivation of liberty j .
ul. Where a person has been arrested without giving him reasons, suc .
become lawful if reasons are given Jater, "' =

ATesteg

651. Und
Commjttedna :;rr;:z ;%?Eznplaw, ;22 (IJJOerson lIlnaly be arrested or detained Where he
1 01 the peace ™ or where the arrestor reasonabl i
:{ brgacl} of peace is 1mmment_.12°[ The Court of Final Appeal has i};][l:’-'h:\ftes g
mzr s of section 50 ‘of the Police Force Ordinance (Cap. 232) that a pollqii:ee ol
Yy arrest a person ‘who he reasonably believes will be charged’ to mean ‘v»?hfﬁc; )
0 he

(CA), [34]. In Lau Cheon
, ong v HKSAR (2002) 5 HKCFAR 415 i
1108 Ieﬁe;d{ [lé)gr ;28 Court of Final Appeal to be ‘a useful fOrmuIatimi’FCFA)’ ] g o
4 4 t; uCﬁad%ﬁ [2000] 2 HKLRD 195, (CA), 205, Keith JA said: ‘the expression
sl ch procedure as are established by law” in Art. 5(1) [of the Bill of Ri I
legal procedures as meet the minimal requirements of fairness -impliedly agreed tlc%l;)t;}t}:ne%m
L € Sig-

:;Izlsgtfhnee; g{: iol’zrc;(No i ) LZO[]] 3 HKLRD 369, (CA), where during an anti-crime raid of a pje} -
au jnspectjngpthe e!;:rzm the ?Ep!lcant fmrp leaving the premises for half an hour until thii m:r S
tion was proponiongte to sfffé puh;;zsileogo}?rziQ:Idilar;tﬁfitetf i S o 13:’1‘;:
w the | and detecting cri \
31;51]{3;;;](12 ag'g:‘ls t:llsli ZOF ; v101.at10n _of Art. 28 (_)f the Basic Law or Acrt. 5?1l ;S(;fbt?lseelcigforll::;:n;b'lﬁ
s tct or;ul;el gf{azmanr) v Director of Immigration [2008] 4 HKLRI}".’SZ (gCA:)
et i p\p;:etih :n ;hat the power of det.ention under s. 32 of the I.nmjgratim; Ordi-
e L th); s . 3(1) of the BJH' of Rights and therefore unconctautional because
e b mmstzmce_s_under which the power to detain peading removal could be
e Yl b at requiring a Hong Kong resident returning from abroad to be quar-
i g e ;[)lpl.l sory QI_Ja.rantm_e (_)f Persons Arriving at Hong Kong from Foreign Places
sty et See Sed Agha Rasa S T Dyt o et o e the proporion
~ - : !
)f‘z;f'tc]l] ;e.zlii::ci/:itg; v fﬁief Executive of HKSAR [2020] I—lelgErC[ggio g(?FI;:)E(SjeiOEM;CI;IS)% i]:)(i}vHeog;
1199. See. e.g, Leun Kow ke;Ie s .
ol ,had ‘ gé;n Oigen ung v S'ecremry for Justice [2010] 5 HKLRD 170, (CA), where the
i [;em “fﬁasons six hours later. Lam J said at [6]: ‘Arrest is a contir;uimr act. It
moment when he is releasx:il.1 It:ih[;ir}s)?gczg?C:\?:ldizisa:at]l(len o eoutiniy U; a L
fipmer 5, eV e moment when the plainti
g :(t)-ip]cslyﬁl)'lre h\;vSas not aware of the charge against him, but if at a later time hilagggmivoilsntjfz?
arrest and had the opportunity to make an explanation, then from that moment

(19911 1 Al ER 206, (CA).’
;%(0)? Albert v Lavin [1982] AC 546, (HL)
. R .
v Howell [1982] QB 416, (CA), 426. See on powers of arrest where a breach of the peace has

been committed or is imminent Ch
an Hau Man Christi [ $51 i
HKLRD 797 (CFI), where both Albert v Lavin and l;!f;llzmrelg ﬁ:::gégt(:é” o renE O
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procedures meet the minimal requirements of fairness implied in the IC)CEl}Jt{Cllll ;eg Bsmd s el i o S
g

when pL’O
)
son mMUS
e or other 2
not law‘_
arrest May

652654

reasonable suspicion that the

sonably believes will be charged on the basis of a
1202

A person may be deprived of his liberty by the police, for instances: (a)
of of his identity is checked; (b) when stopped, searched and detained; and
when arrested by the police. The Immigration Ordinance'* provides that a per-
t produce his identity card for inspection when requested by a police officer
thorized person. Failure to do so, without reasonable excuse, is an

652.

1204

oﬂenCB.

653. Under the Police Force Ordinance, a person can only be stopped, searched
and detained where he acts suspiciously or where he is reasonably suspected to have
committed an offence, or being about to commit an offence, or intending to commit
- offence.lmj

654. Under the Police Force Ordinance, a person can only be arrested with a
warrant,'?°* (shere are procedural requirements for arresting a person with a war-
rant),2”~or without a warrant (where the person to be arrested is reasonably
belie7ed <o be charged with or reasonably suspected to be guilty of an offence for
which the sentence is fixed by law or for which a person may be imprisoned on a

1202. Yeung May Wan v HKSAR (2005) 8 HKCFAR 137, (CFA), [66].

1203. Police Force Ordinance (Cap. 113), s. 17(c). The argument that the power of the police under this
section breached the Bill of Rights was rejected in Lo Hon-hin v R [1993] HKEC 467, (CFI). For
recent convictions for the offence, see HKSAR v Yung Wai Leong [2018] HKEC 1359, (DC) and
HEKSAR v Chow Hei Choy [2018] HKEC 1281, (DC).

In R v Fung Chi-Wood [1991] | HKLR 654, (HC), where a Hong Kong resident was convicted of
this offence, the High Court rejected the argument that s. 17(c) of the Immigration Ordinance was
enacted to stem the influx of illegal immigrants and therefore should not be used except for the
purposes of immigration control.

Police Force Ordinance s. 54. See HKSAR v Lam Chiu Yin [2018] HKEC 847, (DC), where the
District Court held to be valid an arrest by a police officer of a person under s. 54(2) which pro-
vides that if a police officer finds any person in any street whom he reasonably suspects of having
committed or of being about to commit or of intending to commit any offence, it shall be lawful

for the police officer:

() to stop the person for the purpose of demanding that he produces proof of his identity for
inspection by the police officer;

{b) to detain the person for a reasonable period while the police officer enquires whether or not
the person is suspected of having committed any offence at any time;

(c) to search the person for anything that is likely to be of value to the investigation of any
offence that the person has committed, or is reasonably suspected of having committed or of
being about to commit or of intending to commit; and

(d) to detain the person during such period as is reasonably required for the purpose of such a
search.

1206. The Magistrates Ordinance (Cap. 227) provides that whenever an information or complaint in
writing is laid before a magistrate alleging the commission of an indictable offence and the
accused is not in custody, a magistrate may issue a warrant for the apprehension of the accused.
The warrant must, among other things, order the accused to be brought before a magistrate to
answer to the complaint or information, and to be further dealt with according to law.

1207. See, e.g., ss 73-74 of the Magistrates Ordinance (Cap. 227).

1204.

1205.
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o
ascertain the truth and to ensure that justice is done. Further, his duty may ip
.rendermg some assistance to the accused by asking a few relevant questiong ;luq&_
1s no duty on the part of the magistrate to conduct the defence as such or tak ;
the cross-examination from the accused.'*  Over
A defendant may argue that he did not receive a fair hearing
gence or incompetence of his legal representative.'*’

W
0

because of negl;

671. The common law rights of a defendant are supplemented by rights
anteed by the Bill of Rights.'*® Under the Bill of Rights, a defendant is emiﬂe§u 1
example, to ‘be informed promptly and in detail in a language which he u g
stands of the nature and cause of the charge against him’."**® Thus, where an j e
tant prosecution document, for example, a summons, is in a language m::pg;‘

§

defendant does not ial i - : !
the trial. 1250 not understand, the trial judge ought to explain it to him and adjoyry

the

6?2. The defendant must have ‘adequate time and facilities for the preparat;
of his defe.;nce,.lzsl It follows that the failure of the prosecution to provid é)i H«?tlon
tant materials to the accused may constitute unfairness. This may enable the del;m—
dant to stay the criminal proceedings.'?%? en-

673. Of pa?rticular importance is the constitutional right ‘to be tried withg
undue delay’."*** Undue delay in itself is insufficient: The accused must have asut
result of the undue delay, suffered prejudice (a point that is not easy to pr:)vea
Whezre the delay is substantial, prejudice will be presumed and it is up to the pro).
ecution to rebut that presumption. The prejudice that he has suffered must be b i
anced with the public interest in having justice done.!26* X

1265.
1266.

1256. As Li _J §aid in Chan Leung v R [1979] HKLR 98, (HC), 105: “generally the trial magisizate’s duty
in assisting an unrepre§ented accused does not go beyond advising him of his legal i Sots in mat-
ters of procedure and in law. In appropriate circumstances it may be desirable or thic magistrate
or the trial judge to ask witnesses questions not so much to assist the accused but as to ascertain
the truth and to ensure that justice is done. Further his duty may include some assistance to the
accused by asking a few pertinent questions if such questions were appa.2ni'y necessary. There is
no du{ty on the part of the magistrate to conduct the defence as such o1 take over the Cross-
examination from the accused.’” Followed in R v Tam Kin Wing [1997] HKLRD 333, (HC). See
also R v Tong Kwok Yip [1985] 2 HKC 216 (HC). ’
gﬁSAR v Cheng Kan [1998] HKEC 1143, (CFI).
ill of Rights Ordinance, see Art. 11(2)(d) {on the right to defend
(on the right to examine witnesses). N Pressib i and An TG
Ipbid., Art. 11(2)(a).
?Cz‘iz;ney General of Hong Kong v Tang Yuen-Lin (1995) 5 HKPLR 631: [1995] 2 HKCLR 157,
Article 11(2)(b) of the Bill of Rights.
See R v Flickinger (1993) 3 HKPLR 677 (DC), and R v Chu Kam )
» ; -fo (1994) 4 HKPLR 472;
[1994] HKEC 53, (SC). See HKSAR v Lee Ming Tee and SFC (Int 3
(2093) 6 HKCFAR 336, (CFA). ¢ (intsroener) EUOA LKL
émc_le al1 1}52)((;) gf _thj:w B‘ij.ll of Rights. See Michael Wilkinson & Johannes Chan “Abuse of the
riminal Process’, in Modern Trends in Litigation, ed. Gary Heil 2 g
Law Journal Led, 1995), 59-78. . ey Hellbrona (Hong Kong: Hone KOB
In re George Tan [1991] 2 HKLR 400, (HC), R v William Hun
’ ; ; g [1994] 1 HKCLR 47, (CA), and
R v Deacon Chiu (1993) HKEC 163, (SC). The Court of Final Appeal observed in Ong Siu Sin

1257.

1258. 1267,

1259.
1260.

1261.
1262.

1263.

1264.
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1268.

674-675

g74. The Bill of Rights reinforces the common law rule against double jeopardy
pen it provides that ‘no one shall be liable to be tried or punished again for an
frence for which he has already been finally convicted or acquitted in accordance
with the law and penal procedure of Hong Kong’."**> A person who has been sub-
cted to a disciplinary proceeding cannot be said to have been ‘convicted or acquit-

fed in ;
against double jeopardy.

accordance with the law and penal procedure’ in order to attract the protection
1266

675. The Criminal Procedure Ordinance provides that a person convicted of an
offence may appeal on the ground that there has been a ‘miscarriage of justice’, in
sense that there has been an ‘unsafe or unsatisfactory’ conviction, a legally erro-
neous judgment or a ‘material irregularity” in the trial.'**” The Bill of Rights pro-
vides that everyone convicted of a crime has the right to have his conviction and
sentence reviewed by a higher tribuna

1 1268

= |

Kevin'v 1KSAR [2011] HKEC 986, (CFA), [14]-[15], that ‘to establish undue delay within
[Amizlz 11(2)(c) of the Bill Rights] to merit a remedy, the applicant must demonstrate something
e, such as a serious unjust effect upon his trial or upon him personally. Examples are that his
Jcfence has heen prejudiced, or the fairness of his trial has been compromised, or that the delay
has been oppressive. Such a list, of course, cannot be exhaustive. Everything depends upon the
individual circumstances in which the court is called upon to exercise its discretion.’

Atticle 11(6) of the Bill of Rights.

See HKSAR v Fu Man Kit (2021) 24 HKCFAR 253, (CFA), [25]: ‘The discretion to stay proceed-
ings on double jeopardy grounds has generally only been exercised where the earlier proceedings,
based on the same or substantially the same facts, were tried by a court of competent jurisdic-
tion’. This case concerned two prisoners who had been convicted and punished for assaulting
another prisoner after a disciplinary hearing. Subsequently when a criminal prosecution was
brought against them in a Magistrate’s Court in respect of the same assault, one of them asked for
a stay of proceedings on the ground that it would be an abuse of process to try them twice for the
same conduct putting him in double jeopardy. The plea was rejected and, on appeal on the ques-
tion of law, the Court of Final Appeal agreed with the Magistrate’s ruling and observed at [31]:
‘It is accordingly clear that the appellant’s application to stay the ctiminal prosecution for the
assault offence on the basis that he had previously been subjected to prison disciplinary proceed-
ings was rightly rejected by the Courts below. It is true that the criminal proceedings were based
on the same or substantially the same facts but the Acting Superintendent who conducted the dis-
ciplinary proceedings and awarded the penalties was plainly not a court of competent jurisdic-
tion.”

Section 83(1) of the Criminal Procedure Ordinance (Cap. 221). As Lord Dunedin put it succinctly
in Robins v National Trust Co Ltd [1927] AC 515, (PC) 518-519:

‘miscarriage of justice means such a departure from the rules which permeate all judicial pro-
cedure as to make that which happened not in the proper sense of the word judicial procedure
at all. There is, however, also another way of preventing the application of the rule. If it can be
shown that the finding of one of the Courts is so based on an erroneous proposition of law that
if that proposition be corrected the finding disappears, then in that case there is no finding at
all.’ As Bokhary PJ observed in Tang Siu Man v HKSAR (No 2) (1997-98) 1 HKCFAR 107,
(CFA), 147: “To allow an appeal just because something has gone wrong at the trial even though
it has not resulted in a miscarriage of justice would not be doing justice.”

Article 11(4) of the Bill of Rights. See, for instance, HKSAR v Yeung Kwai Kuen [2002] 3 HKLRD
91, (CA).
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ibg,

§84. Right to privacy is not an absolute right. It may be subjected
which are proportionate. Junior Police Officers’ Association of H, e e
Force v Electoral Affairs Commission'*" is an example of a pr. s Kong
tion. There, the applicants argued that since the names and a%t;pomonate .
who are on the electoral list are public information, police Ofﬁcelzsses Of all
electoral list run the risk of their personal information being readil Wh(') e on
protestors who would use it to attack them. The court rejected th{é E_Wa_ﬂ;}b!e i
application and upheld the validity of the electoral arrangements seg Udlcm o
tion aimed at ensuring transparency in the electoral proZess It wa el G
Wing Kan v Commissioner of Police'* that while a person. has eld in S
the dlgltE-l] contents of his mobile phone, a police officer could searléﬁvacy righ
pf amobile ph(')ne found on an arrested person, subject to measures t o ca
interference with the right to privacy.'*** The recent case of O v C0 e
Registration'** has reaffirmed that the right to privacy is not an OE;fti)mzssion
El;s;z,e ;f(i ;wzrapphcrle}lrlts were biological females at birth and were feniglls_[f 1
i complefgélsti} ely had undergom? mastectomies and hormonal treatmz :
Ther o (ip e Ce relevant sex reassignment surgery. They both lived a5 o
o e il tf: oncrlmuss:oner for Registration to change the sex entry 01111] '
o Eom m;gs st ybcar s from female to male. _Their applications were rejected
S Sexr, ::cause according to the poh_c‘y adopted by the Commissjg,
assig; o of the sex en % would_ be accepted only if the applicant had undergoneIl
i thatg 1(')31/.ic e fa_pphca\nts argued unsuccessfully in their judicial ol ;
SR jnhumag o c)i/ in réf_lged their right to privacy, the right not to be subje
1o e r,jght Py ega Ing treatment under Article 3 of the Bill of Rights Org
naucej As regards th: rigsl(: T(:lgzrlit\?gc?rsi? rozcltle(}dbyhthihsex oA y
engaged the applicant’s right to privacy, v;{n resepectl ?f‘ (f) Cgmgmsi:llonqjs oy
present context, their right to state their acquired gendér on %hgireird;niﬁtlt)i e
E;gagﬂyiizﬁiégtgfréﬁntge};i r?go}l::]:nssipner’s polii:y, however, was held Lv ;; : j
Te; : Dt to privacy, as the policy served the legiti im
of providing a fair, clear, consistent, certain and obiecti dmini e ines
to: (i) inform applicant what conditfon the shou]dJsatilsve b mimiiaf‘rat!ve gmde'lm
their identity documents changed and (ii) fhe registratioflyct)i(;it:r iot lll::,rs:?siiegghﬁ

g[:eort;il;t r?grhl‘tisg[’fltgeio;zzrnffed ﬂ(}ii) :}?pears unlikely to encourage any future breaches of that, those
. 0 . . . 3

s s an Kong v Superintendent of Lai Chi Kok Reception Centre (2014)

1291. [2020] 2 HKLRD 631, (CFI).

392 [2020] 2 HKLRD 529, (CA).

93. f;.;en ;ar;lzzifafé.gm'v Yu Lilf Wai William [2019] 1 HKLRD 1149, (CA), [283]-[284], where tele-
e meani interceptions and covert surveillance by law enforcement authoritiés subject to
B ] re:l, were upheld as a legmmate limitation on the right to privacy. As ,rega.rds the
R Stateym eaxi ysis, ~t_he:re was justification for the use of executive authorizations and
el sta-nc[n sCI 1:1 writing, gw‘en thg opportunistic and fluid nature of covert surveillance. The
Apucer djscretiona; 0 apply was m_amfest]y _without reasonable foundation’ given the wide mar-
Bt em_?tg;?pnlate for this operational efficiency justification. Given that executive
gulwggat bg o dl thatotltll eyrzm_/lenrt surveillance with low levels of intrusion into privacy rights,

554, o) 4 ¥ 800 (45 glme was without reasonable foundation.
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\!i whe[h
piological ap

4 with. The court is required to strike
el ic 1
nsgender persons and the public interest.

science air
mitzcls as are pr

Eqt v Attorney G
‘he Chinese customary rule that gives males the sole right of succession to land to

be an infringement of the freedom of thought, conscience and religion.

] 'ghtS,

freedom.

| v, Ch- 2, Fundamental Rights and Liberties 685687
g IV

¢ had provided the required information so that a replacement identity
ent could be issued with the new sex entry. The policy was therefore ratio-
anected to achieving its legitimate aim. As regards the standard of scrutiny,
¢ held that the court must adopt the more stringent standard of ‘no more than
he Commissioner’s policy met that standard as the criteria adopted by

Jican

ssafy,'T : ; ) - i A
joner provided clear, definite, consistent and objective criteria (o deter-

ComijSI )

er the applicants had achieved clear resemblance to the new sex in terms
pearance and characteristics. It was necessary for the policy to strike
between the need to ensure that any person’s sex is correctly iden-
documents and that the applicant’s rights must not be unduly inter-

the right balance between the rights of
1295

ht balance
4 in identity

grpl, Freedom of Thought, Conscience, and Religion

685. Arficle/15 of the Bill of Rights guarantees the freedom of thought, con-
ad religion. They are not absolute rights: they ‘may be subject only to such
escribed by law and are necessary to protect public safety, order,
~..th, or morals or the fundamental rights and freedoms of others’.'**® In Lau Wong
eneral,'®” the Court of Appeal did not consider the abolition of

686. The Basic Law protects religious organizations in respect of their property

their freedom to run religious and educational activities and schools, as well

their liberty to maintain normal relationships with religious organizations outside

Hong Kong. However, governmental measures justly intended to ensure proper
management of schools managed by religious bodies is not a breach of religious

1298

IX. Freedom of Expression

687. The Bill of Rights provides as follows:

1295. It was further held that the policy of the Commissioner on registration for transgender persons to

sex entry in their identity cards was not merely a matier of administrative convenience

change
the significant and wide impact on public inter-

and the Judge was correct in taking into account
ests engaged by the Policy. See [83]-[93].

1296. Article 15(3). Judicially recognized, for instance, in Ubamaka v
HKCFAR 743, (CFA).

1297. Lau Wong Fat v Attorney General [1997] HKLRD 533, (CA).

1298, Article 141. See Catholic Diocese of Hong Kong v Secretary for Justice [2010] HKEC 163, (CA),

affirmed by the Court of Final Appeal (2011) 14 HKCFAR 754, (CFA).

Secretary for Security (2012) 15
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lhe'-

The burd_en —and it is a substantial one — must lie on those who

order which offends what I perceive to be the fundamental rule: tiee ¢ ooy
tnal_S must be conducted publicly, and should be reported full ad o
I'think that these same principles apply to a partial restriction
they do to a sitting in camera or to a ban on all reporting.'>'°

¥ and fair} i
on rep()rh‘n e

i 091. An important area where curtailment of the freedom of ex
is public media. It is common for the government to regulate tele
communication agencies."*"" In relation to the power of the Telecommy.:
Authorlty to take criminal proceedings against an unlicensed broadcast;n o
of P_*'ust Instance in Secretary for Justice v Ocean Technology Ltd held ll? b ~C0
radio broadcasting to be a permissible fetter on the freedom of e e
of the fact that unrestricted access to the radio frequency spec
w_oqld run the risk of interfering with vital emergency servic
Cw_ll Av1:_ition Department and listeners’ right to receive tran
radio stations. Stock JA said that a societal Justification fo
should be obvious from a moment’s contemplation of the ¢

pressiop Ocone
Yision and tel.

Xpression i viel

smission by €Xistin
I a licensing regi

haos and interferen.

with the rights of others that would result absent such a regime."*'? The Cq " .
: urt o

Eina] _Appeal in HKSAR v Wong Yuk Man refrained from examini
tionality of offences relating to unauthorized broadcasts since the conv

be quashed on the grounds that what the suspects had done did not
actus reus of the offence in question.'3!3

; 622. lf}part frpm the above statutory regulatory framework, the law of defam
10018 also a major source of law controlling the Hong Kong media. In light ni 1;:

1310, ; .
310 f; t‘:) i%lg’::u];jm 1511987'] HKLR 254, (ﬂC?. (This is a case decided beti're the Bill of Rights came
e W u;f e pr{nclple that restrictions may be placed on open justice still holds true.) See
Loy Ovapz; ! aa[nﬁeﬁrtﬁ:? i J[2016] 3 HKIb.lRD 386, (CA), where Shamsudin was referred t.o the
( pe: t was permissible under the common law and the Bill ight
E:gic))se rﬁsmcnons on open justice. The Court also referred to TCWF v LKKS [301;»] I?lgﬁhcg }:tls9":fo
nimt;g‘:.; ert ;z:(::tg/ufzs;(t) ltg]hzol; ;L l‘g}a}ri;sg;n private was rejected. Asia Television Ltd v Commu-,
i _ iy | 3 354, (CA), is a case where the court refused to hold a judi-
g;alogcexﬁej\ssgi:n;i;tnb[;qvaﬁ.i ”1‘"111e pn‘naiple that emerges from these cases is that any mstrié‘t]ioln
¢ X 15t be justified as tending to ensure a fair trial and that the right to privacy in
;;s:cllf aaso?c_):l ;i j_ufiﬁcmnt Ji:i.s_;taﬁcauon._ An impo_rtant aspect of open justice is the re%ortingp in pujlglic
i ]gorrinlj Opfr(;cr::aeo i:]ngs. and 1(}15 only in exceptional circumstances that the court prohibits
L gomng proceedings. See HKSAR v Wu Wing Kit (No 1) [2016] 3 HKLRD
I311. See the Broadcasting Ordinanc
| ing e (Cap. 562) and the Telecommunicati i
1312. Secretary for Justice v Ocean Technology Ltd [2009] 3 HKEC 2114 (()gignﬁinﬁa]nc[et;é]c:ﬁa 1[[5)8
] > : i

The Court of Final Appeal ref : 1
DSTHELE b (E%A).re used leave to appeal: Secretary for Justice v Ocean Technology Ltd

1313. HKSAR v Wong Yuk Man (2012) 15 HKCFAR 712, (CFA)
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trum in Hong g,
es, operations of g

ng ‘the constity-
ictions coylq
constitute the

] 165; - oy - - - -
_gtate secrets (e.g., those relating to defence and foreign affairs) by civil servants in

v, Ch- 2, Fundamental Rights and Liberties 693-694
)

gtational right . ) o ;
. on has been given a liberal interpretation in order to favour the defendant.
ch authorities, as opposed to government bodies,"*'* may sue for defama-
v 1316

ght to free speech, the defence of fair comment in the tort of defa-
1314

693. In 1999-2000, the Law Reform Commission of the Hong Kong Special
. ipistrative Region Government recommended the following proposals: setting
ofa statutory Press Council to handle complaints concerning media infringe-
nt of privacy, establishment of a new cause of action for media infringement of
- vacy and criminalization of stalking."*'” It has been argued that implementation

(hese reforms will stifle freedom of the press. As an industry response to the Law
mmission report, perhaps to avoid the setting up of a statutory Press Council,
‘ rer months of consultation and discussion, eleven newspapers and two journalists’
iations, namely the Hong Kong News Executives’ Association and the Hong
deration of Journalists formed a Hong Kong Press Council in 2000, which
and hanadles public complaints in accordance with its constitution and rules

1550€
Kong Fe
receives
b proceduras

1318

694 Concerns have been expressed that the offence of sedition, would stifle

g of the state is inconsistent with freedom of expression.'*' There is, at

ch

nt, a law forbidding unauthorized prejudicial disclosure of certain classes of

articular.%° There is no defence of public interest. Like sedition, this law has also

been criticized by Hong Kong academics.'*?' Section 30 of the Prevention of Brib-
ery Ordinance (Cap. 201) makes it an offence for anyone knowing or suspecting that

an investigation into a bribery offence is taking place to disclose that fact to the per-
son subject to the investigation or to anyone else or to the public. The now repealed

section 30(1A) provided that the prohibition on disclosure ended when the suspect

1314. Eastern Express Publishers Ltd v Man Ching (1999) 2 HEKCFAR 264, (CFA) and Cheng v &

another v Tse Wai Chun (2000) 3 HKCFAR 339, (CFA).

1315. Derbyshire County Council v Times Newspapers Lid [1993] AC 534, (HL).

1316. Hong Kong Polytechnic University v Next Magazine Publishing Ltd [1997] HKLRD 514, (CA).
See Jill Cattrell, ‘Courts, Freedom of Speech and Defamation’, (1999) 7 Asia Pacific Law Review
205.

1317. See Sub-Committee on Privacy, the Law Reform Commission of Hong Kong, Consultation Paper
on the Regulation of Media Intrusion (Hong Kong: The Law Reform Commission of Hong Kong,
1999), Sub-Committee on Privacy, the Law Reform Commission of Hong Kong, Consultation
Paper on Civil Liability for Invasion af Privacy (Hong Kong: The Law Reform Commission of
Hong Kong, 1999) and the Law Reform Commission of Hong Kong, Stalking (Hong Kong: The
Law Reform Commission of Hong Kong, 2000).

1318. See ss 9-10 of the Crimes Ordinance (Cap. 200).

1319, D. Clark, ‘Sedition and Article 23", in P Wesley-Smith (ed.), Hong Kong's Basic Law: Problems
& Prospects (Hong Kong: Faculty of Law, University of Hong Kong, 1990). In Fei ¥i Ming v R
(1952) 36 HKLR 133, (Appellate Jurisdiction) a case decided in the colonial era, a proprietor of
a pro-China newspaper was punished for this offence for referring to anti-British propaganda from
a mainland Chinese source.

1320. The Official Secrets Ordinance (Cap. 521).

1321. Yash Ghai, ‘Official Information: Government Secrets or Public Assets?’ (1991) 21 Hong Kong
Law Journal T8.
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every permanent resident shall have the right and the opportuni ‘

unreasonable restrictions to take part in the conduct of gubliéu ‘- -
or t.hro‘ugh fre:ely chosen representatives; to vote and to be el o direg
periodic elections which shall be by universal and equal suffrzgeed

held b . )
tO]'S_135}(/5 secret ballot, guaranteeing the free expression of the will

> Ulrgg,
at en
and sh,
Of‘the elen

There have been several successful judicial challenge. i
ﬁ?ﬁ?:lgggtlthey imposed ‘Lmjustif.iable restrictions on the :igshtoi) lp?frléi?ugtn o
fic life. n Lau San Ching v Liu, Apollonia,"* the returning officer }!1) de s

e nor_n’matlon_paper of a candidate for the District Board (now ren " .,
Council’) election on the ground that he had not been ordinarily re a‘Iin e
Kong in tth preceding ten-year period, as required by the Electorﬁ] Picl) o
E?;ng ;\?I?lfgg‘;;sI?Ot adc;lptlzd t\;vhf:trll1 Hong Kong became a Special A;;ﬁ;ﬁ;l;tr&

g - It was held that the ten-year i i i 2
Article 21 of the Bill of Rights. The High émriqe}l&r&ff‘Iiﬁiiﬁ“‘“’”s‘“"‘“‘ "
;?Ifttz purpose in 1mposil}g a r_esidential requirement, there was no rjigao‘n;v
pogi (f:;%eat (t)ertll-]iezla;r;t:ii;i;gtta_l req!fliiﬁment, and that the requirement was g;

g aim of the statute. I ]
Wah,'*? the Court of Final Appeal held that the r:qliigflz}?]t}{z: c{r?lé;licrfd‘

inhabi i i
bitants could be candidates at the election of a rural village representative e
clec-

tions was unconstitutional. Li CJ observed at p- 474 that ‘bearing in mind th
at the

- . .
“:Illislgie(;epresgn_tatwe by Statute 1s to and in fact does represent the villa

omprising both the indigenous and the non-indigenous villagers) aiedafia

l‘_

¢ :
her has a role to play beyond the village level, the restriction on the ground of not »
0

being indi i
ticigﬁt:;n?r:g;:gﬁz %afnm"ifhbe con§1dered a reasonable restriction’ on the right to
€. Ihe requirement that the returni 2 el
t ublic : : : rning officer must be sayisy
allllaetgtjhai (I;aeil,st]ﬁtnﬁ I%c;:}gcﬂ election candidate has genuinté:ly and truthfulljli' o Lcsllgjzg
e at the time of submitti inati bor

b _ Ing nomination papers liay ¢

th; g;st;uilséon. It has been held that before the returning ofﬁcer}::alr)x dtnide “?lr:zhup
o 1 J

ot thz tc,z;leumfeé he had to afford an opportunity to the candidzte to address emer

T ; cer had, and thgt the failure to do so resiiited in invalidity 0);
: enior Non-expatriate Officers’ Association. v Secretary for the

}ig'? g;mg Kong Bill of Rights, Art. 21.
(2003313'; Cgilr(néngA I}.{m&gﬁgpo(léama (1995) 5 HK?LR 23, (HC) and Secretary for Justice v Chan Wah
HECFAR 655, (CFA S, { ;A)A lSee also Lai if"ak Shing v Secretary for Home Affairs (2007) 10
o perons ﬁor’mnated‘ ee also the cases reflatu_lg to the failure of Legislative Council members
ol v as contestants at Legislative Council elections to subscribe fully and cor-
jas Y the oath of allegiance, discussed elsewhere in thi k SHY R

8. (1995) 5 HKPLR 23, (HC), s e
;ggg [2007] HKEC 1950, (CFA).

2 ggi: g‘;né:afé:g f;'f;l}fanjfme (Rei{uming Oficer) [2019] 4 HKLRD 459, (CA), affirmed by the
Sourt of Final Appet in Nok Hin v Teng Yu Yan Anne (2019) 22 HKCFAR 524, (CFA). See
o it i [i’wok IIC;;I Yieen Man Amy (Returning Officer) (No 2) [2019] 5 HKLRD 1 (éFl)}
mmprins g ki wi Fun Franco (Returning Officer) [2020] HKEC 931, (CFI). ahirmed
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les of unsuccessful challenges.
Miu Ling v Attorney General, the use of functional constituencies in Leg-

ouncil elections was unsuccessfully challenged.”*** The argument that cor-
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704. The Bill of Rights guarantees the right ‘to have access, on general terms of
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rohibition of non-local officers on contract terms transferring to per-
icas were held to be in breach of the Bill of Rights: Association of

il Servants of Hong Kong v Secretary for the Civil Service.*** Since

age proposing a reduction of remu-
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.

XJI. The Right to Social Welfare

705. The Basic Law provides that ‘Hong Kong residents shall have the right to
social welfare in accordance with the law. The welfare benefits and retirement secu-
ity of the labour force shall be protected by law.” 1368 However, the reality in Hong
Kong is that ‘the [social security] system [is] a patchwork of laws and administra-
tive practices; the benefits that it conferred were more in the nature of [grace] than
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Pacific Studies, The Chinese University of Hong Kong, 1996).
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was refused by the Court of Final Appeal Chan Yu Nam v Secretary for Justice [2012] HKEC 94.
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