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As indicated in Chapter 1, a person is liable in tort only if he was at fault in causing the injury
ot damage. The fault concept permeates the various aspects of the tort of negligence, but
finds its clearest expression in the issue of breach of duty, concerned as it is with the nature
and quality of the defendant’s conduct.

Breach of duty in negligence is a largely factual issue, decided on a case-by-case basis
having regard to only a few broad legal principles. Hence, this is a largely stable area of
negligence law, not prone to significant change through the development of common law
principles in the case law. However, the years since the previous edition of this book did
witness one significant change, introduced by the United Kingdom Supreme Court,
pertaining to the approach to be followed by medical practitioners in their explanation to
patients of proposed medical treatment, the risks involved, and possible alternative
treatments. This change in the UK law is likely to be followed in Hong Kong, indeed, has
already been applied by a lower court in Hong Kong, and is considered at 3.2.6.1 below.

The question of the defendant’s breach of duty presumes the existence of a known standard
against which the defendant’s conduct can be judged. A defendant is in breach of duty only if
his conduct falls below the required standard. The court must develop some idea of the
appropriate standard that, if not reached by the defendant, gives rise to negligence liability.

General legal principles broadly define the standard that applies to the defendant.
However, the question of whether or not the defendant attained that standard in a particular
case is largely a question of fact to be determined on a case-by-case basis.

According to accepted tort law doctrine, the standard of care is defined in terms of
reasonableness. A defendant will be found to be in breach of his duty of care only if his
conduct can be said to have fallen below that which was reasonable to expect of him in all of
the circumstances. This is explained by judges as being an objective standard. However, in the
majority of cases, especially those involving familiar, commonplace activities, what is
reasonable is determined by the judge according to his own observations and experiences L
life. As Lord Macmillan acknowledged in Glasgow Corp v Muir [1943] AC 448 (3.1 below)
“What to one judge may seem far-fetched may seem to another both natural aia probable”.
Therefore, one should not be surprised to encounter different outcomes-in cases with
apparently similar facts.

In yet other cases, especially those involving a defendant’s conscious risk-taking, and
assuming the availability of relevant information, the judge may engage in a more explicit
analysis of what constitutes reasonable care. An economic approach to the standard of
reasonable care is an approach that has come to be accepted in Hong Kong inrecent years, and
is evident from a number of the cases cited and discussed below. Moreover, proof of a
common practice, normally within a profession or industry, will also be relevant in assisting
in the determination of what is reasonable in Hong Kong.

One of the most important sources of evidence of the reasonableness standard is found in
legislation. Hong Kong, like other developed jurisdictions, has a wealth of primary and
secondary legislation (ordinances and regulations) that sets standards (and imposes penalties
in the event of a failure to meet those standards) for a range of activities, in particular
industrial and occupational safety and the use of motor vehicles. In Hong Kong, the standards
established by legislation will be accepted by the judge as strong evidence of what is
reasonable.

It is probably fair to say that Hong Kong is a risk-prone society. Its crowded conditions and
hurried pace are conducive to its citizens taking chances in activities as simple ag driving a car
or crossing the street. A culture of risk-taking has evolved, in which even the government
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appears {0 have turned a blind eye in the under-regulated laissez-faire environment of Hong
Kong. Characteristic examples include the ubiquitous elderly scavenger pushing an
overloaded handcart down a busy thoroughfare, the motorcyclist weaving through traffic
while ignoring lane markings and traffic rules in order to reach the head of the queue, and the
ad hoc and illegal pedestrianisation of roadways as a result of overflow from crowded
pavements in some of the busier parts of Hong Kong. All of these are common occurrences
in Hong Kong, and all of them create great risks to the persons involved and to others, risks
that must be obvious to them. Such risk-taking is not as common in other developed societies.
A question naturally arises: if a majority of people are willing to take the risk, does it become
reasonable to do so?

3.1 THE STANDARD OF THE REASONABLE PERSON

In almost all cases, the standard against which the defendant is judged is the standard of the
reasonable peisen.

Glasgow Corp v Muir
[1943] AC 448

The appellant, a municipal corporation, owned and operated a mansion house for the selling
and serving of teas and sweets. The mansion house was located in a public park under the
appellant’s management. The appellant’s manager, Mrs Alexander, permitted a church picnic
party of 30-40 people to take shelter from the weather in the mansion house and to use the
tea-room for the purpose of taking tea. Two men from the picnic party carried a large, heavy
tea urn into the mansion house. While proceeding past the counter where children (about 12
in number) were buying sweets and ices, one of the men suddenly lost his grip and dropped
the urn, causing some of the children (the respondents) to be scalded. The children sued the
appellant, alleging that Mrs Alexander was negligent in allowing the urn to be carried into the
tea-room. The children succeeded at trial and before the Court of Appeal, and so the appellant
corporation appealed to the House of Lords.

Lord Macmillan...

M3_’ Lords, the degree of care for the safety of others which the law requires human
beings to observe in the conduct of their affairs varies according to the circumstances.
Ther-f: is no absolute standard, but it may be said generally that the degree of care
?equu'ed varies directly with the risk involved. Those who engage in operations
%nherently dangerous must take precautions which are not required of persons engaged
inthe ordinary routine of daily life... Legal liability is limited to those consequences of
our acts which a reasonable man of ordinary intelligence and experience so acting
would have in contemplation...The standard of foresight of the reasonable man is, in
one sense, an impersonal test. It eliminates the personal equation and is independent of
the idiosyncrasies of the particular person whose conduct is in question. Some persons
are by nature unduly timorous and imagine every path beset with lions. Others, of more
Tobust temperament, fail to foresee or nonchalantly disregard even the most obvious
dangers. The reasonable man is presumed to be free both from over-apprehension
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and from over-confidence, but there is a sense in which the standard of care of the
reasonable man involves in its application a subjective element. It is still left to the
judge to decide what, in the circumstances of the particular case, the reasonable man
would have had in contemplation, and what, accordingly, the party sought to be made
liable ought to have foreseen. Here there is room for diversity of view, as, indeed, is
well illustrated in the present case. What to one judge may seem far-fetched may seem
to another both natural and probable.

With these considerations in mind I turn to the facts of the oceurrence on which your
Lordships have to adjudicate...The question, as I see it, is whether Mrs Alexander,
when she was asked to allow a tea urn to be brought into the premises under her charge,
ought to have had in mind that it would require to be carried through a narrow passage
in which there were a number of children and that there would be a risk of the contents
of the urn being spilt and scalding some of the children. If, as a reasonable person, she
ought to have had these considerations in mind, was it her duty to require that she
should be informed of the arrival of the urn, and, before allowing it to be carried
through the narrow passage, to clear all the children out of it in case they might be
splashed with scalding water? The urn was an ordinary medium-sized cylindrical
vessel of about fifteen inches diameter and about sixteen inches in height made of light
sheet metal with a fitting 1id, which was closed. It had a handle at each side. Its capacity
was about nine gallons, but it was only a third or a half full. It was not in itself an
inherently dangerous thing and could be carried quite safely and easily by two persons
exercising ordinary care. A caterer called as a witness on behalf of the pursuers, who
had large experience of the use of such urns, said that he had never had a mishap with
an urn while it was being carried. The urn wag in charge of two responsible persons,
McDonald, the church officer, and the lad, Taylor, who carried it between them. When
they entered the passage way they called out to the children there congregated to keep
out of the way and the children drew back to let them pass. Taylor, who held the fioi
handle, had safely passed the children, when, for some unexplained reason, MecDuaald
loosened hold of the other handle, the urn tilted over, and some of its contents were
spilt, scalding several of the children who were standing by. The urn was no* upset, but
came to the ground on its base.

In my opinion, Mrs Alexander had no reason to anticipate that such an event would
happen as a consequence of granting permission for a tea urn to be carried through the
passage way where the children were congregated, and, consequently, there was no
duty incumbent on her to take precautions against the occurrence of such an event. I
think that she was entitled to assume that the urn would be in charge of responsible
persons (as it was) who would have regard for the safety of the children in the passage
(as they did have regard), and that the urn would be carried with ordinary care, in which
case its transit would occasion no danger to bystanders. .. The only ground on which the
view of the majority of the learned judges of the First Division can be justified is that
Mrs Alexander ought to have foreseen that some accidental injury might happen to the
children in the passage if she allowed an urn containing hot tea to be carried through the
passage, and ought, therefore, to have cleared out the children entirely during its
transit, which Lord Moncrieff describes [1942] SC 126, 135 as “the only effective
step”. With all respect, I think that this would impose on Mrs Alexander a degree of
care higher than the law exacts.

Appeal allowed.
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By virtue of its general nature, the reasonable person standard is sometimes criticized as
being imprecise, providing little guidance to people in their activities, and leaving great scope
to judges in determining the outcome of a case.

Note that the standard of the reasonable person ignores what the defendant thought about
the risks in question. Indeed, the defendant may have given no thought to the risks, but this is
not a relevant consideration. The court is only concerned about how the reasonable person
would have acted.

Although the standard of the reasonable person is said to be objective, disregarding the
personal characteristics of the defendant, it nonetheless has a subjective aspect in the sense
described by Lord Macmillan. The judge must decide whether or not what the defendant did
was reasonable ir the circumstances. And of course, in doing so, the judge must rely largely
on his own experiences and observations in life.

Relevant circumstances might include the plaintiff’s age, as in Tse Parc Ki v Atlantic Team
Ltd (DCPI 1981/2006, [2007] HKEC 2224), where the defendant school teacher slammed the
door and crushed = finger of the two-year-old plaintiff/pupil; in Amrol v Rivera [2008] 4
HKLRD 110, where the defendant failed to control its dog in an open plaza where children,
including tl'e tour-year-old plaintiff, were playing; and Leung Sze Nok v Tsuen Wan
Propertizs Lid (DCPI 1470/2007, [2010] HKEC 1144) where the nine-year-old plaintiff,
instrocted o follow closely behind to copy the manoeuvers of her ice-skating coach, was
jr =z »d by her coach’s skate blade. Relevant circumstances also include the plaintift’s build
wd mobility, as in Keeling v Hebe Haven Yacht Club Ltd [2005] 4 HKC 277, where the
defendant boat club and its boatman were held liable for the plaintiff’s injury when the
plaintiff, an elderly lady of medium build who “moved slowly”, slipped while attempting to
board the defendant’s sampan without being offered assistance by the defendant’s employees.
However, in Moy Ngain Gyi v Leung Chi Kuen [2017] 3 HKLRD 782, the plaintiff bus
passenger’s use of a concessionary octopus card and her “appearance of a lady in her 60s”
were not in themselves factors that the bus driver was required to take into account in driving
the bus and waiting for the passenger to be seated.

In the context of motor vehicles, relevant circumstances may include adverse weather
conditions, proximity to traffic lights and pedestrian crossings, the presence of a minibus
slowing down, as in Cheng Wai Chuen v Tsang Kwai Yan (HCPI 1409/2003, [2005] HKEC
1762), the presence of parked cars on both sides of the road, as in Lau Sum Long v Tang Pak
Chuen (DCPI 463/2008, [2008] HKEC 2044), and the possibility of pedestrians emerging
from between parked vehicles, as in Yau Kam Ching v Cheung Shun Kau (DCPI 522/2012,
[2014] HKEC 447) and Wong Sun Cheong v Choi Chi Kong (HCP1 1129/2014, [2016] HKEC
1334). In Lam Chu v Tse Lum Wong (HCPI 626/2003, [2004] HKEC 1149), the defendant
driver was found to be in breach of his duty of care despite driving at a speed beneath the
posted speed limit, because the court considered the defendant’s speed unreasonable in the
circumstances of heavy rain and limited visibility. A driver should also take into account the
special circumstances of child pedestrians. In Lam Chor Mun v Ho Tin Wah (DCPI
1093/2005, [2007]) HKEC 462), where the defendant was found liable in an accident in which
the 12-year-old plaintiff was injured, the court cited Moore v Poyner [1975] RTR 127 to the
effect that a driver must “test his duty of care not by what the plaintiff actually did but by what
sort of conduct by any child, at any moment of time, the defendant ought reasonably to have
anticipated, and to consider what course of action he would have had to take if he was going
to make quite certain that no accident would occur”.

' The reasonable person is not to be mistaken for the “average person”. Although the judge
18 sure to take into account what most people do, and to that extent, common practice is
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important evidence of what is reasonable, popular habits can sometimes be misleading as an
indicator of what is reasonable. As stated by Roberts CJ in Ho Wing Cheung v Liu Siu Fun
[1980] HKLR 300, a case concerning the use of seat belts in a motor vehicle, in determining
the reasonable person standard, “we are not talking about what the average man actually does,
We are prepared to accept the submission of counsel that many drivers and passengers in
Hong Kong do not fasten seat belts, even when these are fitted in the vehicles in which they
are travelling. We are concerned with what, as a matter of prudence, the average man ought
to do”. Reasonableness is ultimately for the judge to decide, and if the majority of people have
developed risky habits, the common practice may be rejected as the reasonable person
standard.

Of course, the reasonable person refers to the reasonable person in Hong Kong. The
determination of what is reasonable is a question of fact. What is reasonable in Hong Kong
may not be so elsewhere, including England—the source of many of the precedents cited by
Hong Kong judges. It is a matter of debate as to whether different standards of care prevail
between Hong Kong and other common law jurisdictions, but given the vastly different
geographic and demographic conditions that exist in Hong Kong, and given the hurried pace
for which Hong Kong is famous, it is at least arguable that the reasonable person in Hong
Kong will take greater risks than his counterparts elsewhere.

The determination of what is reasonable is made with reference to the state of knowledge
at the time the act was committed and not at the time of trial. This point has repeatedly been
made in Hong Kong in negligence actions against solicitors. In Foshan Hua Da Industrial Co
v Johnson Stokes & Master [1999] | HKLRD 418, Whale View Investment Ltd v Kensland
Realty Ltd [2000] 2 HKLRD 261, and Feerni Development Lid v Daniel Wong & Partners
[2001] 2 HKLRD 13, all cases in which the plaintiffs alleged solicitors’ negligence, the dicta
of Megarry J in Duchess of Argyll v Beuselinck [1972] 2 Lloyd’s Rep 172 was cited:

In this world there are few things that could not have been better done if done w.th
hindsight. The advantages of hindsight include the benefit of having a suiticient
indication of which of the many factors present are important apd which are
unimportant. But hindsight is no touchstone of negligence.

This principle is often relevant in medical negligence cases where accepted practices may
change with advances in research and the development of new techniques (see Ho Yee Sup v
Dr Chan Yuk May [1991] 1 HKC 499, where the practice of warning of pregnancy risk after
a sterilisation operation changed between the time of the operation in 1980 and the trial in
1991).

Moreover, the fact that after the accident, the defendant has taken steps to reduce the risk
of further accidents is not treated as evidence of his failure to meet the standard of reasonable
care. According to Keith JA in Wong Wai Ming v Hospital Authority [2001] 3 HKLRD 209,
the installation of protective screens and an emergency button system following the attack on
a receptionist nurse in the Hospital Authority’s psychiatric clinic was “not to be regarded as
an admission by the Authority that it ought to have appreciated at the time of the attack on the
plaintiff that precautions needed to be taken™.

Because the standard of the reascnable person disregards the defendant’s personal
characteristics, a defendant may be held at fault for failing to meet a standard that he was
simply not capable of achieving. This has the effect of diluting the moral aspect of negligence
liability: a defendant may be found at fault even though he has tried hard to be careful. Note
the justifications for this position given by Megaw LI in the case that follows.
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Nettleship v Weston
[1971] 2 QB 691

The plaintiff, Nettleship, agreed to act as the driving instructor for his friend, Weston (the
defendant). The defendant’s husband provided his car for the purposes of the lessons. Before
undertaking the lessons, the defendant assured the plaintiff that he would be covered by the
ipsurance policy. The plaintiff was injured when the defendant, probably through her
nervousness and inexperience, lost control of the car and crashed into a lamppost. The
defendant was convicted of the criminal offence of driving without due care and attention.
The plaintiff brought a negligence action against the defendant for personal injury damages.
At trial, his action was dismissed, and so he appealed.

Megaw LJ. ..

The importrav. question of principle which arises is whether, because of Mr
Nettleshin s inowledge that Mrs Weston was not an experienced driver, the standard of
care which was owed to him by her was lower than would otherwise have been the case.

T e Insurance Commissioner v Joyce (1948) 77 CLR 39, 56-60, Dixon J stated
nereaasively the view that there is, or may be, a “particular relation” between the driver
of a vehicle and his passenger resulting in a variation of the standard of duty owed by
the driver. He said, at p.56:

“The case of a passenger in a car differs from that of a pedestrian not in the kind
or degree of danger which may come from any want of care or skill in driving but
in the fact that the former has come into a more particular relation with the driver
of the car. It is because that relation may vary that the standard of duty or of care
is not necessarily the same in every case. ...the gratuitous passenger may expect
prima facie the same care and skill on the part of the driver as is ordinarily
demanded in the management of a car. Unusual conditions may exist which are
apparent to him or of which he may be informed and they may affect the
application of the standard of care that is due. If a man accepts a lift from a car
driver whom he knows to have lost a limb or an eye or to be deaf, he cannot
complain if he does not exhibit the skill and competence of a driver who suffers
from no defect.”

He summarised the same principle in these words, at p.59:

“It appears to me that the circumstances in which the defendant accepts the
plaintiff as a passenger and in which the plaintiff accepts the accommodation in
the conveyance should determine the measure of duty.”

Theoretically, the principle as thus expounded is attractive. But, with very great
respect, I venture to think that the theoretical attraction should yield to practical
considerations.

As I see it, if this doctrine of varying standards were to be accepted as part of the law
on these facts, it could not logically be confined to the duty of care owed by learner
drivers. There is no reason in logic why it should not operate in a much wider sphere.
The disadvantages of the resulting unpredictability, uncertainty and, indeed,
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impossibility of arriving at fair and consistent decisions outweigh the advantages. The
certainty of a general standard is preferable to the vagaries of a fluctuating standard...

Again, if the principle of varying standards is to be accepted, why should it operate,
in the field of driving motor vehicles, only up to the stage of the driver qualifying for
a full licence? And why should it be limited to the quality of inexperience? If the
passenger knows that his driver suffers from some relevant defect, physical or
temperamental, which could reasonably be expected to affect the quality of his driving,
why should not the same doctrine of varying standards apply? Dixon J thought it
should apply. Logically there can be no distinction. If the passenger knows that his
driver, though holding a full driving licence, is blind in one eye or has the habit of
taking corners too fast, and if an accident happens which is attributable wholly or partly

...Iwould allow the appeal in full and hold that Mr Nettleship is entitled to the whole
of the agreed amount of damages.

Appeal allowed.

galmon LJ and Lord Denning agreed with Megaw LI’s finding that the defendant was
negligent, but concurring with the trial judge, found the plaintiff equally to blame for the
accident. Accordingly, the plaintiff’s damages award was reduced by 50%.

A similar approach was taken by Mustill LT in Wilsher v Essex Area Health Authority
[1987] QB 730, where he rejected the defendant doctor’s inexperience as a consideration in
determining the standard of care.

to that physical or that temperamental defect, why should not some lower standard
apply, vis-a-vis the fully informed passenger, if standards are to vary?

Why should the doctrine, if it be part of the law, be limited to cases involving the
driving of motor cars? Suppose that to the knowledge of the patient a young surgeon,
whom the patient has chosen to operate on him, has only just qualified. If the operation
goes wrong because of the surgeon’s inexperience, is there a defence on the basis that
the standard of skill and care is lower than the standard of a competent and experienced
surgeon? Does the young, newly qualified, solicitor owe a lower standard of skill and
care, when the client chooses to instruct him with the knowledge of his inexperience?

...In my judgment, in cases such as the present it is preferable that there should be
areasonably certain and reasonably ascertainable standard of care, even if on occasion
that may appear to work hardly against an inexperienced driver, or his insurers. The
standard of care required by the law is the standard of the competent and experienced
driver: and this is so, as defining the driver’s duty towards a passenger who knows of his
inexperience, as much as towards a member of the public outside the car; and as mucL
in civil as in criminal proceedings.

It is not a valid argument against such a principle that it attributes tortious lability
to one who may not be morally blameworthy. For tortious liability has in-nany cases
ceased to be based on moral blameworthiness. For example, there is no {nu%t whatever
that if Mrs Weston had knocked down a pedestrian on the pavemenu wici the accident
occurred, she would have been liable to the pedestrian. Yet so far as any moral blame is
concerned, no different considerations would apply in respect of the pedestrian from
those which apply in respect of Mr Nettleship.

In criminal law also, the inexperience of the driver is wholly irrelevant. In the phrase
commonly used in directions to juries in charges of causing death by dangerous
driving, the driver may be guilty even though the jury think that he was “doing his
incompetent best”: see R v Evans [1963] 1 QB 412, 418 and R v Scammell (1967) 51
Cr App R 398, There can be no doubt that in criminal law, further, it is no answerto a
charge of driving without due care and attention that the driver was inexperienced or
lacking in skill: see McCrone v Riding [1938] 1 Al ER 157.

In the present case, indeed, there was a conviction for that offence.

If the criminal law demands of an inexperienced driver the standard of care and
competence of an experienced driver, why should it be wrong or unjust or impolitic for
the civil law to require that standard, even vis-¢-vis an injured passenger who knew of
the driver’s inexperience?
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Issues and Questions

(1) Who is tie reasonable person? Male or female? Young or old? Chinese or
exratiate? Christian, Muslim, or agnostic? Well-educated, or a school drop-out?
1o fact, the reasonable person does not exist, except as constructed in the mind of
we judge. This construction is inevitably influenced by the judge’s particular
experiences in life. Given that judges tend to come from affluent backgrounds,
predominantly male, well-educated, with little first-hand experience in most of
the risky activities that arise in the cases other than the driving of motor vehicles,
are they really capable of formulating the characteristics of the reasonable
person? Does the reasonable person test reinforce socially determined
conceptions of the “ordinary” or “normal”, thus entrenching existing stereotypes
and inequalities? For instance, in McHale v Waison (1966) 115 CLR 199 (3.2.1
below), is the standard applied by the court a gender-neutral standard? Would the
result have been the same if the defendant had been a girl?

Moreover, the concept of the reasonable person may tend to obscure what judges

actually do. Since there is in reality no such person, the concept does not actually

provide a reference point for judges. It is for the judge to decide according to his
own conception of what is reasonable (see Cane (2006) pp.36-39).

(3) The traditional formulation of the reasonable person standard is that of the
“reasonable man”, as seen for instance in the speeches of the judges in Glasgow
Corp v Muir. In fact, many references in textbooks, and certainly in most of the
cases, are to the reasonable man. Is this a concept that truly takes into account the
reasonable woman? Is there a difference? Is the role of women obscured or, to put
it differently, are men privileged by the use of this terminology?

(4) How far should the reasonable person standard be influenced by the defendant’s
personal characteristics? From Neitleship v Weston, it seems clear that the
defendant’s skills and intelligence levels should be ignored, but what about
physical characteristics? Megaw LJ cited the example of a driver blind in one eye,
and thought that the standard should not be varied. But should the same reasoning
apply to pedestrians who cause accidents? Should a blind or lame pedestrian be
expected to meet the standard of a fully sighted or able reasonable pedestrian?
Can he truly be said to be at fault in failing to do so? See 3.2.2 below.
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(5)

(6)

(7

(&)

In Nettleship v Weston, the defendant’s husband had made his own car available

for the driver training lessons. Before undertaking the lessons the plaintiff
inquired about insurance coverage and was assured by the defendant and her

husband that the insurance policy in force would cover him in the event of an

accident. The fact of the plaintiff’s inquiry about insurance coverage proved

crucial to the outcome. The court ruled against the defendant’s plea of voluntary

assumption of risk (see Chapter 6): the plaintiff could not possibly have been

willing to accept the risk of accident and waive his rights given his concern that

there was an adequate insurance policy in place.

In Nettleship v Weston, Megaw LI cited Australian case law holding that a

different standard of care might apply where the passenger accepts a ride knowing
of some physical defect of the driver. That case law has since been overruled, and
the Australian legal position is now the same as in the UK: see Imbree v McNeilly
(2008) 236 CLR 510.

Has the widespread use of liability insurance influenced the judicial
determination of the standard of care? It has been observed by some
commentators that a finding of liability (breach) is more likely if the defendant is
known, or certain, to have liability insurance. See for instance the comments of
Stone J in Poon v Kan Wai Yu [2002] 1 HKLRD 733 (3.2.4 below). For more on
this and related questions, see Cane (2006), ch.9, and Lewis (2005).

Certainly the burden on motor vehicle drivers in Hong Kong is a heavy one,
whether or not influenced by the insurance factor. The law reports in Hong Kong
are awash with cases in which the driver is found liable in circumstances where the
pedestrian appears to be the real culprit: see Lee Hon Cheung v Chan Tang Kai
Lan [1995] 3 HKC 640 where a driver approaching a studded pedestrian crossing
was held liable even where the pedestrian was crossing outside, although adiacent
to, the pedestrian crossing. Moreover, a driver is not exonerated merel 7 vecause
the pedestrian crosses in disregard of the red light. In such circumstapeas, a driver
1s not entitled to observe a lower standard of care, and is not entit!ed 1> disregard
the presence of pedestrians: Cheung Bing Kai v Tsui Kam Hung (HCPI 116/2000,
[2001] HKEC 432), Tang Hoi Ping v Wong Chi Ho (DCPI 680/2008, [2009]
HKEC 472), and Mak Hoi Chu v Lui Chi Yin [2011] 5 HKLRD 157 (10.6.2.2
below). In the same vein, in Li Chu Ying v Ho Cheung Shing [2000] 4 HKC 250,
the court held that a pedestrian could cross a highway wherever he chose to do so,
provided that he took reasonable care for his own safety. He was not obliged to
cross at a nearby signal-controlled crossing, and was entitled to assume that users
of vehicles on the road would drive carefully. A similar judicial attitude is applied
to passengers on public transportation. In Ip Yin Fun v Kowloon Motor Bus Co
(1933) Ltd (HCA 1624/1986, [1987] HKEC 324), where a bus passenger stood up
before the bus had come to a stop, and fell and suffered injury when the bus
suddenly halted, the driver was found to have been negligent, and the passenger
not contributorily negligent. Pedestrianisation of roadways is a common enough
occurrence in Hong Kong, but a measure of the court’s approach can be seen from
the case of Yeung Yuk Yiu v Cheung Tung Ho (HCPI 573/2004, [2006] HKLRD
(Yrbk) 380), in which a driver was found to be in breach of the duty of care owed

to pedestrians walking on the pavement, one of whom suddenly stepped onto the
roadway, into the path of the defendant’s approaching car (plaintiff found to be
2/3 contributorily negligent). To similar effect see Siu Wai Yee v Lau Sin Hang
(HCPI 700/2004, [2005] HKEC 1604), where the plaintiff, pushing a handcart
down the roadway and knocked down from behind by the defendant driver,
succeeded in her action against the defendant and was found not contributorily
negligent for the accident. Surprising as the result may seem, it is largely
consistent with the guidance in the Road Users’ Code made under 5.109 of the
Road Traffic Ordinance (Cap.374) (see chapter 2 of the Code).

(9) IpYin Funv Kowloon Motor Bus Co (1933) Ltd (above) must now be read against

10)

(11)

(12)
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Moy Ngain Gyi v Leung Chi Kuen [2017] 3 HKLRD 782, where ludge Andrew Li
said, citing English authority, that “as a matter of law, I do not consider that a bus
driver owes a duty to wait for all his passengers to find a seat to sit down first
before deiving off his bus from a bus stop or terminus”. However, it is submitted
that tivs snould not be understood as a hard and fast rule. Surely the driver must
alvavs exercise judgment in the circumstances. The manner of his driving,
having regard to the safety of passengers, cannot give way to general legal
proclamations.

Sadly, bicycle accidents are now entering the tort litigation lexicon in Hong
Kong. In recent years, the number of deaths and injuries has risen to alarming
levels (10 deaths and 2583 injuries in 2015—see Transport Department website
Fig. 3.4 at hitp://www.td.gov.hk/filemanager/en/content_4757/f3.4.pdf), with an
increasing number of cases going to litigation (see eg, Lam Ling Leong v Kwok
Pang Che (DCPI1845/2008, [2010] HKEC 182) Au Tsz Wai v Ho Tin Kau (DCPI
2581/2009, [2012] CHKEC 195), and Yeung Wai Kit v Poon Pak Ho (DCPI
2258/2015, [2017] HKEC 943)).

Should evidence of post-accident improvements implemented by the defendant
ever be taken into account in determining whether the defendant was in breach?
Keith JA in Wong Wai Ming v Hospital Authority (3.1 above) suggests not, but the
High Court of Australia would allow such evidence “not to support a conclusion
of breach of duty.. .but to show what could have been done, not what should have
been done. Whether what was done later should have been done earlier depends,
inter alia, on whether it was inordinately expensive or in any other way
disadvantageous™ (Kuhl v Zurich Financial Services dustralia Lid (2011} 243
CLR 361 (Heydon, Crennan and Bell JI)). In Fung Siu Lung v Prosperity Land
Estate Management Ltd (DCPI 417/2006, [2007] HKEC 2091), the court made
reference to post-accident improvements in finding a breach of duty, observing
“it is not difficult to see that practical and effective measures can be effected to
reduce the risks that visitors may encounter”,

On a related point, should an apology made by the defendant to the plaintiff for
the injury caused to the plaintiff, be taken as an admission of fault or liability by
the defendant? By virtue of a recent statutory enactment, such an apology cannot
be taken as an admission of liability against the defendant and cannot be taken
into account in determining fault or liability (see 5.7 of the Apology Ordinance
(Cap.631) (which comes into operation on | December 2017)).
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(13) The reasonable man standard is a phraseology that is often traced to the decision
in Vaughan v Menlove (1837) 3 Bing NC 468, 132 ER 490. Today, that term is
outdated, and possibly even misleading. For the purposes of this book, the term
“the reasonable person standard” is preferred.

3.2 SPECTAL CATEGORIES

3.2.1 Children

Children are rarely sued in tort, presumably because plaintiffs recognise that children do not
have the resources to pay the amount awarded in any judgment that might be obtained against
themn. Moreover, there is no principle in tort law that makes parents vicariously liable for the
negligence of their children.

Nonetheless, and despite the absence of reported cases, children can be sued and can be
found liable in negligence. The relevant principles can be inferred from the contributory
negligence cases, in which child-plaintiffs suing for damages are often found to have been
contributorily negligent (ie to have fallen below the standard of reasonable care expected of
the plaintiff). Indeed, in the Australian case that follows, a rare example of a negligence case
involving a child-defendant, the court referred to the contributory negligence cases in
formulating the principle that was applied to the child-defendant.

McHuale v Waison
(1966) 115 CLR 199

During play, the respondent, a boy aged 12, attempted to throw a sharp metal sniks into a
wooden post approximately one or two feet away. The spike glanced off the pesi and struck
and injured the appellant, a nine-year-old girl standing four or five feet ‘o fus left. The
appellant sued the respondent, but her action was dismissed by the trial ivdg=and in the Court
of Appeal, on the basis that there was no breach of duty. She appealed tc the High Court of

Australia.
Kitto J...

The appellant invites us to hold that the [trial decision] was wrong both in law and in
fact. The principal argument submitted on her behalf was directed to the question of
law. It was that the common law prescribes a minimum standard of care to be observed
by everyone for the safety of all who may be injured by non-observance of it, and that
that is the standard of care reasonably to be expected of a man of reasonable foresight
and prudence in the circumstances...

The standard of care being objective, it is no answer for [a child], any more than it is
for an adult, to say that the harm he caused was due to his being abnormally
slow-witted, quick-tempered, absent-minded or inexperienced. But it does not follow
that he cannot rely in his defence upon a limitation upon the capacity for foresight or
prudence, not as being personal to himself, but as being characteristic of humanity at
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his stage of development and in that sense normal. By doing so, he appeals to a
standard of ordinariness, to an objective and not a subjective standard...

The law does not arbitrarily fix upon any particular age for this purpose, and
tribunals of fact may well give effect to different views as to the age at which normal
adult foresight and prudence are reasonably to be expected in relation to particular sets
of circumstances. But up to that stage the normal capacity to exercise those two
qualities necessarily means the capacity which is normal for a child of the relevant
age...

Assistance on the subject is not to be found in the shape of specific decision in
England or in this country, and judicial opinions in the United States and Canada have
varied both in result and in reasoning. It seems to me, however, that strong support for
the view I have indicated is provided by decisions on the cognate subject of
contributory negligence... It seems never to have been doubted in any reported
case...that contributory negligence on the part of a child consists in a failure to
exercise the cure reasonably to be expected of an ordinary child of the same age...In
these words. .. the whole matter is summed up: the standard of care is objective; it is the
standara *~'be expected of a child, meaning any ordinary child of comparable age. . .not
thetvwhich is to be expected of an adult; and the child’s blamelessness, by the standard
st Jotermined, is treated as saving his conduct from being regarded as such a cause of
r.is injury as to affect the question of the defendant’s liability. ..

T am therefore of [the] opinion that the learned trial judge did not misdirect himself
on the question of law. There remains the question of fact: did the respondent, in
throwing the spike as he did though aware of the proximity of the appellant, do
anything which a reasonable boy of his age would not have done in the
circumstances—a boy, that is to say, who possessed and exercised such degree of
foresight and prudence as is ordinarily to be expected of a boy of twelve, holding in his
hand a sharpened spike and seeing the post of a tree-guard before him? On the findings
which must be accepted, what the respondent did was the unpremeditated, impulsive
act of a boy not yet of an age to have an adult’s realization of the danger of edged tools
or an adult’s wariness in the handling of them. It is, I think, a matter for judicial notice
tlhat the ordinary boy of twelve suffers from a feeling that a piece of wood and a sharp
mstrument have a special affinity. To expect a boy of that age to consider before
throwing the spike whether the timber was hard or soft, to weight the chances of being
able to make the spike stick in the post, and to foresee that it might glance off and hit
the girl, would be, I think, to expect a degree of sense and circumspection which nature
ordinarily withholds till life has become less rosy.

lSympathy with the injured girl is inevitable. One might almost wish that mediaeval
thinking had led to a modern rule of absolute liability for harm caused. But it has not:
and, in the absence of relevant statutory provision, children, like everyone else, mus;:
accept as they go about in society the risks from which ordinary care on the part of
others will not suffice to save them. One such risk is that boys of twelve may behave as
boys of twelve; and that, sometimes, is a risk indeed.

In my opinion the appeal should be dismissed.

Appeal dismissed

[ . 2
D.M%rlz'm v Richards [1998] 1 WLR 1304, also a case of a child defendant, the McHale
principle was followed by the English Court of Appeal. The 15-year-old defendant schoolgirl

.
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had been play-fencing with a plastic ruler with her classmate (the plaintiff) when a fragment
of the ruler broke off, striking her classmate and causing eye damage. The court found the
defendant not negligent, holding that an ordinary prudent child of the same age would not
have known of the risk of the ruler shattering on such contact.

In Chan Kin Bun v Wong Sze Ming [2006] 3 HKLRD 208, a case factually similar to Muliin
v Richards, the same tesult was reached but for slightly different reasons. The plaintiffand st
defendant, both 14-year-old secondary school students, were mock sword-fighting on school
grounds with their T-square drafting instruments, when one of the T-squares broke and struck
the plaintiff, damaging his eye. The 1st defendant was held not liable. No reference was made
to the standard of the ordinary prudent child, although one might assume that the same or a
gimilar standard was applied by the court, when it stated that “there was no evidence that the
1st defendant conducted himself recklessly or with a high degree of carelessness™.

However, where the child is engaging in an adult activity, the child will be held to the adult
standard. In the Canadian case of Ryan v Hickson (1974) 55 DLR (3rd) 196, the court held
that a child driving a snow-mobile must adhere to the reasonable person standard. This ruling
is consistent with the principle in Nettleship v Weston (3.1 above), which imposes an
invariable standard for the driving of cars. A child driving a motorised vehicle should be held
to the standard of a reasonable driver, not that of a reasonable child driver.

In Leung Kwok Lung v Ling Wai (DCPI 2076/2007,1521/2008, [2010] HKEC 544), the
plaintiff motorcyclist was injured when he crashed into a taxi door just opened by the
defendant passenger as she was alighting. The 14-year-old defendant was held solely liable,
the court satisfied “that a person of that age in a busy metropolis like Hong Kong will have
acquired sufficient experience and knowledge to appreciate the need to pay heed to
surrounding traffic conditions as a road user”.

In Zanner v Zanner [2010] NSWCA 343, the appellant, an 11-year-old boy, was trying to
park the family car in the carport with his mother’s permission. He had apparently done 20 on
previous occasions in the presence of his mother or father. His foot slipped from the biake
pedal, and he crashed the car, injuring his mother. The mother’s action against her son was
successful, the court finding “no reason why the appellant was not bovnd to exercise
reasonable care not to permit his foot to so slip”. The mother was found 2u% sontributorily
negligent.

Tt has been held that a very young child cannot be guilty of contributory negligence (Gough
v Thorne [1966] 1 WLR 1387, 1390 (6.1.1.1 below)). The child in question must first be
shown to be capable of understanding and appreciating the nature of the risk involved in the
accident-causing activity (Ho Kwai Loy v Leung Tin Hong [1978] HKLR 72), and then the
precise standard will depend on the age of the child. Logically, the same rule should apply to
child-defendants. Hong Kong courts have been surprisingly quick to ascribe to children the
necessary ability to appreciate the quality and nature of their activities. One might well
question decisions such as Chow Wai Keung v Hui Kwok To (HCA 6820/1982, [1984] HKEC
338) and Ho Kwai Loy, where, at trial, children aged five and six respectively were held to be
capable of understanding the risk in question and, therefore, contributorily negligent (the
finding of contributory negligence in Ho Kwai Loy was reversed by the Court of Appeal on
a different view of the facts, but the ruling that the child was capable of contributory
negligence was affirmed).
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3.2.2 The physically infirm

There is some, however scant, authority to the effect that very elderly or physically infirm
persons may be entitled to observe a lower standard than that of the reasonable person, at least
a5 regards their physical characteristics. Social policy would seem to support such a position,
as such persons should not be discouraged from participating in ordinary activities such as
walking in the streets. Again, there is little or no reported case law, presumably because such
defendants are rarely sued. What authority there is derives from the contributory negligence
cases involving elderly or infirm plaintiffs who as pedestrians are frequently injured by motor
vehicles. The courts are prepared to make allowances for their lack of mobility in determining
the question of their possible contributory negligence (Daly v Liverpool Corp [1939] 2 All
ER 142). Logically, a similar argument would seem to apply where the elderly or infirm
person is a defendant, having apparently caused an accident in moving more slowly than a
reasonable person. For such a defendant, the standard may be lower than that to be expected
of a reasonable person.

However, sucl -easoning should not apply where the elderly or infirm person is driving a
motor vehicle’ As contended by Megaw LJ in Nettleship v Weston (3.1 above), the public is
entitled to expzct a common minimuimn safety standard from all drivers. To hold otherwise
would = counter to the objectives of compulsory insurance regimes. Where a compulsory
insuranice plan is in effect, there would seem to be no need for such concessions, although
“here, is no authority on this point.

3.2.3 The mentally incompetent

It is generally thought that any allowances for failure to meet the reasonable person standard
should not be extended to mental capacity. The objective standard should prevail. After all,
ordinary persons possess varying degrees of intelligence, and it is consistent with the broad
principle in Nettleship v Weston that the same invariable standard should be applied. In
Dunnage v Randall [2016] QB 639, the deceased, suffering from florid paranoid
schizophrenia, set fire to himself in the claimant’s kitchen, killing himself. The claimant was
badly burned while attempting to rescue the deceased. The Court of Appeal applied the
standard of the ordinary reasonable person and found the deceased to have breached his duty
to the claimant. The court was of the view that the only exception to the usual, objective
standard of care was where the medical condition was such that it entirely eliminated
responsibility, as where the defendant was sleepwalking or in a state of automatism. An
example may be Mansfield v Weetabix Ltd [1998] 1 WLR 1263, where the defendant car
driver suffered an unexpected loss of consciousness. The standard of care was “that which is
to be expected of a reasonably competent driver unaware that he is or may be suffering from
a condition that impairs his ability to drive”. The principle in Mansfield was applied in Mok
Ka.Yz'n v Isang Hing On [2007] 2 HKLRD 858, A van driver who suffered a heart attack of
which he had no forewarning, and who subsequently lost control of the vehicle and crashed,

was found not in breach of duty and thus not responsible for the death and injuries to
passengers.

324 Sports

t\g’;ere competitive spotts activities are concerned, the standard of care is arguably lower than
t expected in routine daily activities. This is so either because participants impliedly




270 DUTY OF CARE

defendant. There is here a special relationship between Ms Kwok and HSBC. Howeyer
that special relationship is defined by the contract between Ms Kwok and HSBé
contained in and evidenced by the Account Opening Booklet and Rislk Disclosure
Statement. It follows that recourse to the law of tort cannot add significantly to ap
analysis based upon the law of contract.

Reyes J provided no authority for his narrow reading of the scope of the duty in tort,
limiting it, as he does, to the terms of the contract. There would seem to be no Teason why
the circumstances of the dealings between the parties cannot give rise to a duty that 2065
beyond the contract, subject of course to any express limitations or exclusion in the contragt
itself,

For a further look at the topic of concurrency after Henderson v Merrett Syndicates Ltd, ses
Glofcheski (1996).

Issues and Questions

(1) Duty of care is a hugely important issue in the determination of liability for
negligence. At the same time, given the imprecise nature of the presently accepted
conditions for duty of care, it is a device that is susceptible of easy manipulation
by judges. Since the duty concept defines the outer limits of liability in
negligence, it is a powerful device in the hands of judges to control liability for
inadvertently caused harm.

(2) Tt should not be assumed that negligence law could not finction without the duty
of care concept. Duty of care was described by one eminent writer as “an
unnecessary fifth wheel on the coach” (Buckland (1935) p.639). Argriauly,
control devices already exist which adequately contain the tort. Certainly, this is
so in situations of direct physical harm, for here, liability should normaly attach
to unreasonable conduct that has caused that harm, and contrdl devices are
provided by other aspects of the tort. The real value of the duty <onsept is in thoge
situations where indirect or non-physical harm has occurred for here, control
devices are more necessary.

(3) The function of the duty concept should be borne in mind when considering other
aspects of the tort of negligence, in particular, remoteness of damage and the
standard of care, concepts that, like duty of care, also incorporate the notion of

reasonable foreseeability. Indeed, there is an unavoidable overlap, even a blurring,
of these concepts.

6.1

6.3
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Defences are about risk-taking, The plaintiff has been injured by the defendant’s negligenge
but the facts may suggest that the plaintiff was not acting carefully at the moment of fhe,
accident. They may suggest that the plaintiff, showing a lack of concern about his own safety,
was engaging in overtly risky conduct, perhaps of a criminal nature, apparently not caring
whether he is hurt. The judicial assessment of plaintift’s conduct in the case law marks Outthe
boundaries of expected, reasonable behavior in Hong Kong. The cases reveal some SUTPriseg
for instance, in the standard of care expected of children, and of pedestrians.

The notion of a plaintiff’s responsibility for his own injury presents itself in one of three
ways. The plaintiff may have been contributorily negligent, so as to warrant a reduction in the
award of damages payable by the defendant; the plaintiff may be deprived altogether from
recovering damages, either because he is found to have consented to and accepted the rig
created by the defendant (volenti non fit injuria); or, for reasons of public policy, because the
plaintiff had been wilfully engaging in criminal conduct when mjured by the defendant
negligence (ex turpi causa non oritur actio).

The issue of the plaintiff’s responsibility for his own damage touches on a central issye in
tort law theory. On the one hand, basic tort law morality calls for responsibility for damage tg
be borne by those at fault in causing it. The concept of defences supports this notion. On the
other hand, a primary, if not #he primary objective of tort law is to provide compensation tq
persons injured by another’s activity. The concept of defences works against that objective,
The law of defences in tort law must negotiate a course between these two positions.

As for the burden of proof, although there is some controversy as regards volenti and ex
turpi causa, the best view is that it is always for the defendant to prove any defence relied on,
and the standard ofproofis, as elsewhere in the tort of negligence, ona balance of probabilities,

These defences are related and, depending on the facts of the case, may be pleaded together
or in the alternative. However, there is very evidently a judicial preference for apportionm.»
of damages, rather than a total denial of damages. Therefore, a finding of contri>ti‘ory
negligence (which leads to apportionment) is much more common than a tinding of volent
or ex turpi causa in the assessment of liability.

6.1 CONTRIBUTORY NEGLIGENCE

Contributory negligence means a plaintiff’s failure to take reasonable care for his own safety
that contributes to his injury. The plaintiff may have been a victim of the defendant’s
negligence, but may have caused or contributed to the injury through carelessness. The
defence of contributory negligence requires the defendant to prove that the plaintiff’s conduct
fell below the standard expected, and was a cause of the accident leading to the injuries, or at
least was a cause of the worsening of the injuries. Any contributory negligence of the plaintiff
then has to be assessed comparatively against the defendant’s conduct, in order to determine
the appropriate level of apportionment.

Although originally a creature of the common law, contributory negligence is now a
statutory defence. In its common law form, it was a complete defence, effectively depriving
the plaintiff of a claim to damages. Under that rule, a plaintiff even 1% contributorily
negligent (defendant 99% negligent) would get no damages whatsoever. Then, in 19435, in
both the United Kingdom and Hong Kong, legislation was passed to mitigate the harshness of
the common law rule. Now, a successful plea of contributory negligence will result only in
reduction of the award of damages.
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The defence of contributory negligence is the most important of the defences in th§ tort of

. once and the one most commonly resorted to by defendants and preferrs:d by judges.

negh:%:i;mem is seen as more conducive to a just solution than the all-or-nothing approach
o defences.

foer]:d ]raglt:g:n{;ﬂ;i)vision in Hong Kong is .21 of the Law Amendment and Reform

(an:oiidation) Ordinance (Cap.23), which reads in part:

(1) Where any person suffers damage as the result partly of his own fault and partly
of the fault of any other person or persons, a claim in respe.:ct of that damage shall
not be defeated by reason of the fault of the person suffering the damage, but the
damages recoverable in respect thereof shall be reduced_ to s?ch extelnt as
the court thinks just and equitable having regard to the claimant’s share in the
responsibility for the damage... o .

(10) “fault” means negligence, breach of statutory duty or o?her aclt or omission which
gives rise 10 a liability in tort or would, apart from this section, give rise to the
defesica of contributory negligence.

Section 2) will be activated when the plaintiff’s conduct can be characterised as “fault.” as
Jafinad in'5.21(10). This entails taking into account the relevant standard of care, as delfmed
%1 egligence law, or in the plaintiff’s breach of sta.tutory duty, the sta}ndard Stlplilatzd in the
legislation. Proof of causation is also necessary, given the lang’:lage in8.21(1) (“Where fa-ny
person suffers damage as the result partly of his own fault™). Fault, therefore, requires
consideration of the standard of care, as well as causation.

Moreover, the plaintiff’s conduct in contributory negligence can take one of twc.) forrr}s. In
most instances, the plaintiff’s conduct will actually have been a cause of the acn?ldent itself
that led to the injury. For instance, in crossing the road, the plaintiff may have. failed to lc?ok
to see if the road was clear. The plaintiff’s conduct is a cause of the accldent., asis the speeding
car that runs him down. However, it is not always necessary that the plaintift’s con@uct be
shown to be a cause of the accident in order for the defencliaut to rely on cont.nbuto-ry
negligence. As will be seen below, in some cases, the plaintiff Wl?l b.e helld to be contributorily
negligent for failing to take precautions to minimise the injuries in the event that.th,e
defendant’s negligence causes an accident. The classic example (lJf this is where the plaintiff’s
injuries in the car accident are more serious as a result of the failure to wear a seat belt. As a
matter of principle the reduction of damages under s.21(1) should normally be greate; where
the plaintiff’s conduct is found to be a cause of the accident, as opposed to a mere failure to
take precautions to minimize injuries.

6.1.1 Standard of care

The Law Amendment and Reform (Consolidation) Ordinance defines fault by referfl;nce to
negligence, and, therefore, the common law must be referred to in qrder to detern?une the
relevant standard of care. A useful statement of the general principle was ;-Jrov@ed by
Denning LJ in Jones v Livox Quarries Ltd [1952] 2 QB 608: “a_persm_l is guilty of
contributory negligence if he ought reasonably to have foreseen that,. if he did not act as a
reasonable, prudent man, he might be hurt himself; and in his reckonings he must take into
account the possibility of others being careless”. . .

The practice in the cases demonstrates that the standard of care acgordmg to Wh_1ch the
plaintiff’s conduct should be measured in determining the question of contributory
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negligence is the same as that to be expected of a defendant engaging in the Same
activity—the standard of the reasonable person in the circumstances. In theory, at least, thig
will be determined according to the same considerations that apply to a defendant i the
breach of duty, although in practice, it is fair to say that judges rarely, if ever, provide the
degree of analysis found in the breach of duty cases.

Ho Wing Cheung v Liu Siu Fun
[1980] HKLR 300

The first plaintiff, a passenger in the car driven by the third plaintiff, was injured in an
accident caused by the negligence of the defendant driver. The first plaintiff was not Wearing
a seat belt at the time of the collision. At trial, the first plaintiff was found not contributorily
negligent. The defendant appealed. [Note that, at the time of judgment, there wag no
legislation mandating the wearing of a seat belt, as there is today. The Highway Code has been
replaced by the Road Users” Code.]

Roberts CI...

The first plaintiff, who was sitting in the front seat of the car, which was owned by her
but driven by the third plaintiff, suffered substantial facial injuries. It was submitted,
both during the trial and before us, that any damages awarded to her should be reduced
because she had been guilty of contributory negligence, by reason of her failure to wear
a seat belt.

The leading English authority is Froom v Butcher (1976) QB 286 in which the
plaintiff, who was not wearing a seat belt, suffered head and chest injuries which he
would not have sustained had he been wearing one. ..

The principles on which this decision was based can be derived from the following
passages from the judgment of Lord Denning MR::

(a) “In seat belt cases the cause of the accident is one thing, The cause of the
damage is another. The accident is caused by the bad driving. The damage is
caused in part by the bad driving of the defendant, and in part by the failure
of the plaintiff to wear a seat belt.” (p.292)

(b) “Everyone knows, or ought to know, that when he goes out in a car he should
fasten the seat belt. It is so well known that it goes without saying, not only
for the driver, but also the passenger. If either the driver or the passenger
fails to wear it and an accident happens and the injuries would have been
prevented or lessened if he had worn it—then his damages should be
reduced.” (p.293)

(c) “The law requires everyone to exercise such precautions as a man of
ordinary prudence would observe.” (p.294)

Froom thus establishes that a man of ordinary prudence in England would take the
precaution of wearing a seat belt, where this is available. Should the same test be
applied to Hong Kong?

By virtue of the Application of English Law Ordinance (Cap.88), the common law
is in force in Hong Kong, so far as applicable to the circumstances of Hong Kong or its
inhabitants.
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Tortious liability is a subject which has been developed mainly at common law. The
decision in froom that a man of ordinary prudence would wear a seat belt, expounds
common law. It therefore becomes also the law of Hong Kong unless it can be said that
it is a rule which ought not to be applied to Hong Kong, because the latter’s
circumstances are so different to those of England that the rule should be modified.

Are we prepared to say that a man of ordinary prudence in Hong Kong would act
differently, in relation to the wearing of seat belts, to his counterpart in England?

We should make it clear that we are not talking about what the average man actually
does. We are prepared to accept the submission of counsel that many drivers and
passengers in Hong Kong do not fasten seat belts, even when these are fitted in the
yehicles in which they are travelling. We are concerned with what, as a matter of
prudence, the average man ought to do.

In general terms, motoring in England and Hong Kong is similar. In both places, we
find the same kind of motor vehicles; they operate in not dissimilar road conditions; the
laws governing driving are similar; drivers in both countries probably display the same
degree of sk:il.

In Frooin Lord Denning commented on the wearing of seat belts as being a sensible
practics in the following terms:

“Seeing that it is compulsory to fit seat belts, Parliament must have thought it
sensible to wear them. But it did not make it compulsory for anyone to wear a
seat belt. Everyone is free to wear it or not, as he pleases. Free in this sense, that
if he does not wear it, he is free from any penalty by the magistrates. Free in the
sense that everyone is free to run his head against a brick wall, if he pleases. He
can do it if he likes without being punished by the law. But it is not a sensible
thing to do. If he does it, it is his own fault: and he has only himself to thank for
the consequences.”

We think that these comments are equally apposite in Hong Kong. While many people
here, as is doubtless the case in England, fail to wear seat belts, this does not make such
failure any more sensible. The Highway Code in force in Hong Kong contains the
following paragraph:

“15. Seat belts can save your life or prevent serious injury. Use them even on
short journeys.”

...if a motorist were warned that, within the next few minutes, he was going to be
involved in a collision, surely ifhe were a prudent man he would immediately fasten his
seat belt. The reluctance of many drivers to do so is an indication of their belief in their
invulnerability on the road, rather than of disagreement with the proposition that the
use of a seat belt is a sensible precaution.

It must be obvious to any normal person that some injuries, among them facial
damage of'the kind involved in this case, could be prevented or reduced by the wearing
of the seat belt.

Froom decides that a man of ordinary prudence in England would wear a belt. We are
not prepared to say that a prudent man in Hong Kong is less prudent, or less able to
grasp the obvious, than his counterpart in England. ..

Illllllill‘l".xm-n ---------------- T
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It is for the courts to decide, in negligence actions, whether a particular course of
conduct is prudent or imprudent. We have no hesitation in saying that the wearing of
seat belt in any car in which this is available, is a practice which a man of ordip
prudence should observe. If he does not do so, he is at least partly to blame for fhe
consequences of his failure,

Appeal allowed.

General standards of conduct are identifiable, but will vary in application depending on the
circumstances. Although a motor vehicle passenger who fails to wear a seat belt wil] normally
be found to be (contributorily) negligent, it will not always be so. What is reasonable to expeqt
of the plaintiff will depend on a consideration ofall of the circumstances of the case, In Chap
Wing Kin v Fonnie Co Ltd [1983] HKLR 102, a case in which the pregnant plaintiff yag
injured in an automobile accident, the court said:

Both the 1st and the 2nd defendants admit Liability for the accident but claim that
because the 2nd plaintiff was not wearing a seat belt during the journey and at the time
of the accident, she sustained more serious injuries to her face than would otherwise
have been the case and that therefore she is guilty of contributory negligence in relation
to such of her injuries which could have been prevented or minimised by the wearing
of a seat belt following Froom v Buicher and Ho Wing Cheung v Liu Siu Fun. . It has
been submitted on her behalf that her not wearing a seat belt was not unreasonable and
Counsel referred to the following passage of the judgment of Lord Denning MR in
Froom s case [1976] QB 286 in support of this view: “Thus far I have spoken only of
the ordinary run of cases. There are, of course, exceptions. A man who is unduly fat rr
a woman who is pregnant may rightly be excused because, if there is an accident ihe
strap across the abdomen may do more harm than good”. Whilst there is no medical
evidence to indicate what injuries, if any, could or could not have been attribttable to
the non-wearing of a seat belt by a woman five months’ pregnant at t“e ime of the
accident, nevertheless, the non-wearing of a seat belt by the 2Zpd plaatiff is not
unreasonable in the circumstances nor is it imprudent since the possibility of injury to
her unborn child would have been greater if she had worn a seat belt. The question was
canvassed in the cross-examination of the 2nd plaintiff as to whether it would have
been more prudent that a woman in her condition should have sat in the rear seat of the
car in order to prevent injuries to her face. Her answer was that she always sat in the
front seat with her husband when she travelled in his car, If it is neither unreasonable
nor imprudent for her to have sat in the front seat without wearing a seat belt, could she
be guilty of contributory negligence if she did not sit in the rear seat? I think it would
be unreasonable to require a wife to take the rear seat of a car under these
circumstances when she is travelling in the same car as her husband, and pregnant,
unless there is a specific requirement either in the relevant insurance policy or in law to
the effect that if a passenger was either fat or pregnant, she should be relegated to the
rear seat. Neither do I think it imprudent where a passenger is excused from wearing a
seat belt that it is incumbent upon that passenger to take other steps to reduce or
extinguish contributory liability in the event of an accident. What should a passenger
do, for instance, where the vehicle is a two-seater car? Whilst it is obvious that a normal
person would have both head and face injuries minimised or avoided altogether by
wearing a seat belt the condition of the 2nd plaintiff is not a normal one and is one

I 3

ich i :
:]lizh contents I fully and respectfully agree. In the result, the non-wearing of a seat

belt by t

[ssues and Questions
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¢ envisaged in the passage cited from Frooms case, [1976] QBD 286 with

he 2nd plaintiff does not render her guilty of any contributory negligence.

(1) In Ho Wing Cheung v Liu Siu Fun, was the court correct to say that b.y.virtue of .the
Application of English Law Ordinance (Cap.88), thelEnghgh decisions holding
that a reasonable person would wear a seat belt are applicable in Hong Kolng? Isthe
content of the standard of care not a question of fact, to be determined on a
case-by-case basis? Al

(2) In Chan Wing Kin v Fonnie Co Ltd, was the court correct to say that it 1s not

~ incumbent on a passenger excused from wearing a seat belt becau§e of pregnancy
or similar reason to take other steps to reduce or extinguish contributory liability
in the sveut of an accident? Should a passenger not always take all reasonable steps
that might improve safety and reduce contributory liability? :

(3 The factual premise for the decision in Chan Wing Kin v Fonnie Co Ltd, that tllle

/ -wearing of a seatbelt might harm the pregnant passenger and foetus, has been put in
doubt by recent research—see “Third of heavily pregnant Hong Kong women put
themselves at risk by shunning seat belts, study finds” (SCMP 7 October 2016,
p.C7). :

(4) As with breach of duty, there is plenty of room for dlsagr_eement as tf) what
constitutes unreasonable behaviour fot the purposes of contributory negligence.
For instance, is it reasonable in Hong Kong for a pedestrian to simply obey tt.lc:
green traffic light while crossing the road, without checking for oncoming traffic
that might enter the pedestrian crossing against the traffic rules? Appargntly not:
see Chun Sung Yong v Au Sze Hung [1991] 1 HEC 556 (pedestrian 25%
contributorily negligent). Is it reasonable for a woman to push a hand cart down_a
busy roadway with her back to traffic? Apparently it is: see Siu Wai }.’ee v Lau Szf'.’
Hang (HCPI 700/2004, [2005] HKEC 1604) (no contributory.neghgence). Is it
reasonable for a pedestrian to ignore the location of the pedestrian crosswalk and
cross where he likes? In the view of Chung J in Li Chu Ying v Ho Cheung Shing
[2000] 4 HKC 250, a pedestrian can cross a roadway wherever he likes, so long as
he takes reasonable care for his own safety. Yet on similar facts Deputy Judge
Sakhrani came to a contrary view in Wong Sur Cheong v Choi Chi Kong (HCPT
1129/2014, [2016] HKEC 1334), holding the plaintiff pedestrian contributorily
negligent for not crossing at the nearby pedestrian crosswalk.

(5) Less surprisingly, it has been held not contributorily negligent foF a passenger to
be asleep in the car that was negligently driven resulting in an accident (Fok Por v
Sum Shuk Ching (HCA 2555/1992, [1993] HKLY 474)).

(6) What about intoxication? In Chan Kam Ming v Huen FPo Leung (HCPI 43 6/’1999:,
[2000] HKEC 732), in which the drunk plaintiff fell asleep_m ﬂ%e defendant’s
carparl space and was run oyer when the defendant was parking ‘hls car, .D.eputy
Judge Chu remarked: “in as much as intoxication per se is not negligence, 1t. is also
not itself a want of care for personal safety for the purpose of contributory



B s

278 DEFENCES TO NEGLIGENCE

negligence”. In the event, the plaintiff’s contributory negligence was assessed at
30%.

(7) What about rescue? The law is slow to attribute fault—see Lai Tai Tai v Lam Pak

Lo [2000] 1 HKLRD 499 (5.3.4 above).

(8) Cell phone usage is likely to be an area of growth in terms of contn'bumry

€)

(10)

(11

negligence case law, given the potential for users to be distracted when engaging
in potentially risky activities such as crossing the street. Chan Yuk King v Ting
Chun (DCPI 2289/2008, [2010] HKEC 1557) was just such a case (plaintiff
found 75% contributorily negligent).

As with defendant’s negligence, statutory standards are relevant to the
determination of the plaintiff’s standard of care for contributory negligence
purposes. This is borne out by the seatbelt line of cases. In Chong Ngan Seng v
China Harbour Engineering Co Ltd (DCP12078/2009, [2011] HKEC 1663), the
plaintiff, an upper deck bus passenger, was injured when, having stood up to
prepare to alight at the next stop, the bus came to a sudden halt having been cut off
by another vehicle, throwing the plaintiff forward. The court referred to
reg.13A(2)(b) of the Public Bus Services Regulations (Cap.230A, Sub.Leg.),
prohibiting upper deck passengers from standing while the bus is moving, butin
the event, found no causation (see 6.1.2 below) and thus no reduction for
contributory negligence.

Is the standard of care for the plaintiff really the same as that of a defendant
performing the same activity? Cane (2006) p.56 suggests that it is not, because
for most activities, it is normally the defendant alone who carries insurance:

to find a defendant guilty of negligence shifts a loss away from the plainti ™
and typically spreads it by means of insurance or other processes. A firding
of contributory negligence usually has precisely the opposite effect, widich
is to leave part or all of the loss on the plaintiff. Thus, reduction < dumages
for contributory negligence typically falls much more heavily on the
plaintiff than liability for negligence bears on the defendan:,

Support for Cane’s view can be found in Li Chu Ying v Ho Cheung Shing [2000]
4 HKC 250, where Chung J cited Charlesworth & Percy on Negligence (1990);

It has been suggested that, “it is both in accordance with common sense
and with good morals to hold that a man need not pay as much attention to
his own safety as he does to the safety of others”, with an illustration given:
“thus the inadvertence of a pedestrian who may step from the pavement
into the road is not comparable to that of a driver who is proceeding at such
a speed that he cannot stop within a reasonable distance. It is one thing to
take a slight inadvertent risk with one’s own life, even though one is not
entitled to endanger it deliberately; it is an entirely different thing to risk
the life of another by taking insufficient care”.

Chung T found no contributory negligence for a pedestrian who was knocked

down by a minibus while crossing the street, despite the fact that the pedestrian
did not cross at the crosswalk.
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(12) A pro-plaintiff bias in determining standard of care may also be a carry-over from

the cases heard in the era before apportionment legislation was passed, when even
the slightest contributory negligence was a complete defence. A lower standard
of care for plaintiffs was understandably allowed from time to time in orFler to
avoid the harsh result of a total deprivation of damages. Although a finding of
contributory negligence is not per se binding as precedent, the historically more
tolerant attitude toward plaintiffs may inform judicial sympathies today.

As in the breach of duty issue, a different (lower) standard may be applied to certain
categories of plaintiffs.

6.1.1.1 Children
A child will not Le found contributorily negligent unless the child is of an age whereby he or
she can reascnaiy be expected to take precautions for his or her own safety. As stated by Lord
Denning MR/'in Gough v Thorne [1966] 1 WLR 1387, a case concerning a 1'3-year—old .WhO
cmsv‘;n}ha road without looking, after being encouraged to do so by a waiting lorry driver:

| am afraid that I cannot agree with the judge. A very young child cannot be guilty of
contributory negligence. An older child may be; but it depends on the circurflstances.
A judge should only find a child guilty of contributory negligence if he or she is of such
an age as reasonably to be expected to take precautions for his own safety: and then he
is only to be found guilty if blame should be attached to him. A child has not the roa.d
sense or the experience of his elders. He is not to be found guilty unless he is
blameworthy.

There is a subjective element, as acknowledged by Judge Mimmie Chan in Lau Sum Long v
Tang Pak Chuen (DCPI 463/2008, [2008] HKEC 2044) when she said of a nme~year—.old
injured while crossing a busy road: “after hearing Ivan’s evidence, I have come to the view
that he understands the importance of taking precautions on the road”. However, it is
submitted that children beyond tender years can be assumed to understand certain obvious
dangers such as when crossing a road with vehicular traffic. _

Assuming that the child is expected to take some precautions, precisely what standar.d isto
be exacted will depend on the age of the child. The question is whether an “ordinary child” of
the claimant’s age could be expected to have done any more than the claimant, and an
ordinary child is neither a “paragon of prudence” nor “scatter-brained” (Lau Sum Long v Tan
Pak Chuen). The position is similar to that where the child is a defendant, considered earlier
at3.2.1 above.

Ho Kwai Loy v Leung Tin Hong
[1978] HKLR 72

The six-year-old plaintiff, in response to a call from his ten-year-old sister, ran .OHF from
behind a parked car and was knocked down by an oncoming vehicle. At trial, the plaintiff was
found to have been contributorily negligent, and he appealed.

L
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Huggins JA. ..

The question which has been raised for our consideration is whether a child of six ig
capable of contributory negligence. In my view he is so capable and so to hold js
not inconsistent with Gardner v Grace (1858) 1 F & F 359 and Latham v R Johnson &
Nephew Ltd [1913] 1 KB 398, where the children were under the age of four
years. Andrews v Freeborough [1967] 1 QB 1 is obiter upon this point but it is not
inconsistent with the principle of Gough v Thorne [1966] 3 AILER 398 thata child must
be of such age that he can be expected to take precautions in the circumstances and |

adopt a statement of the Canadian Supreme Court in McEllistrum v Eichers (1956) 6
DLR (2d) 1, 6:

“It should now be laid down that where the age is not such as to make a
discussion of contributory negligence absurd, it is a question for the jury in each
case whether the infant exercised the care to be expected from a child of like age,
intelligence and experience.”

Was the judge entitled to find here that the Appellant did not take such precautions as
a child of six should have taken in the circumstances? The judge does not appear to
have considered this question in relation to the finding that the sister, aged ten, who was
with the small boy, who had crossed the road and who called him across, may herself
have been guilty of negligence. She said that she did not see any traffic coming. The
Jjudge made no definite, clear finding on this matter but clearly, in my view, on
the evidence the little girl was negligent: either she looked and did not look properly or
she did not look and ought not to have called the small boy across. Now does the
negligence of the sister affect the Appellant? This is a question which has never been
argued before us and, in my view, it would not be right for us, therefore, to deal with it
atall. I think the learned judge was wrong in his finding that the boy was contributorily
negligent because in all the circumstances it was natural for a small boy agea six to
accept the call of an elder sister as an indication that the road was cleai I™at being so
I would hold that the boy was not contributorily negligent. ..

Appeal allowed.

Very young children in Hong Kong have been held te be capable of contributory negligence,
A five-year-old pedestrian was found contributorily negligent in Agsa Rana v Tsui Luk Pui
(DCPI 68/2007, [2007] HKEC 1807), as was the six-year-old pedestrian in Ho Kwai Loy v
Leung Tin Hong (although, on the facts, found not contributorily negligent on appeal), the
seven-year-old pedestrian in Lee Nga Lai v Kong Man Pui (DCPI 268/2004, [2006] HKEC
1326), the eight-year-old pedestrian in Ho Tze Ho v Chui Chung Wah (DCPI 994/2004, [2005]
HKLRD (Yrbk) 361), the eight-year-old MTR passenger in the company of his mother in Fu
Cheung Chun Tom v MTR Corp Ltd (DCPI 1707/2005, [2009] HKEC 370), the nine-year-old
pedestrian in Chan Hoi Shan v Chan Man Hing (HCPI 199/2005, [2006] HKEC 2282) (3.3.3
above), and the 11-year-old pedestrian in Chung Kai Nok v Ng Yuet Ming (HCPI 412/2009,
[2012] HKEC 327). A line appears to have been drawn in Law Yuen Wan v Tai Kam Tong
(HCA 5443/1979, [1983] HKEC 388), where a child of the tender years of four-and-a-half
was held not capable of contributory negligence,

AW/
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The question 18 prompted whether the courts are asking too much of children in Hong
ossible policy argument is that, given Hong Kongs busy and congested

dways and living conditions, it is imperative that children learn from an early age to take
E sibility for their own road safety. On the other hand, are young children ever likely to
re_spoﬂd to such deterrence factors? Moreaver, drivers are insured, ensuring a ready source of
reSpm;nsatiorl, and there is very little risk that children will be less careful because of the
Conssnce of compulsory insurance. By way of comparison, the UK Royal Commission on
Crii'il Liability and Compensation for Personal Injury (and 7054, (1978) Vol.l., [1077])
recommended that in road traffic cases, contributory negligence should not be available as a
defence in regard to actions brought by children under the age of 12, o

Happily, there is some evidence, however scant, of a judicial softening in Hong Kong. In
Yuen Yan Ting v Yan Yan Motors Ltd (HCPI 956/2000, [2001] HKLRD (Yrbk) 638), the court
held that the plaintiff of three years and nine months could not reasonably be‘expected'to ta-ke
precautions for her own safety. More heartening is the dicta of Seagroatt J in Lam Kin Pufrg
v Tsang Kam Checng (HCPI 1458/2000, [2002] HKEC 614). A saven—year—old. school girl
entered a marked pedestrian crossing on a flashing green si gnall. She was at the tail of a group
ofpedestrian., 2nd was likely caught in the crossing when the hgh‘? turned red. She was struck
and injired by the defendant, driving a heavy goods lorry, who qulcklly mox.fed f(')rward on tl?e
sigoil “hange, anxious to make a right-hand turn. He was found neghgen.t in doing 0, and in
fning to check carefully for pedestrians. On the question of contributory negligence,
Jeagroatt T said:

Kong. One p

[ have already pointed out that it is a sad commentary on the sense of responsibility ?f
a number of pedestrians that she was left to her own judgment and company in
crossing. T am far from saying that contributory negligence cannot be proved against a
child of such tender years but the circumstances to support it would need to be clear-cut
and powerfully convincing. Such circumstances or evidence are totally lacking in this
case.

However, in Ho Tze Ho v Chui Chung Wah (above) the court took what would appear to be a
more harsh line with a child pedestrian. The plaintiff, an eight-year-old boy, had reached the
safety island in the middle of the road. He saw people still crossing the remaining scctliou of
the marked zebra crossing and followed them at a fast pace. While in the zebra crossmg_he
was struck by a car driven by the defendant. The defendant had entered the zebra crossing
without stopping and without noticing the plaintiff. Nonetheless, the plaintiff was found 20%
toblame for the accident. The court also found 20% contributory negligence in the case of the
five-year-old pedestrian in Agsa Rana v Tsui Luk Pui (above), despite circumstances where,
according to the court’s description:

....there was no traffic light and no pedestrian crossing at Tak Yan Street, it is a stretlch
of road where pedestrians would be expected to cross close to the junetion w1t.h
0i Kwan Road and children are known to cross on their way to the playground. It is
undisputed that a 5 years old child would not have appreciated the danger on the road
as an older child might have; furthermore, this is in a quiet school area where cmldren
with their parents are seen in the vicinity, this may have given her a false impression O.f
safety crossing Tak Yan Street even if she had emerged from the top of a parked taxi
outside the playground on Tak Yan Street.

e
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6.1.1.2 The infirm

There is some authority to the effect that a lower than usual standard of care may be applj

to plaintiffs who are infirm as a result of disability or age (see Daly v Liverpool Cor chable
2 All ER 142—plaintiff’s lack of mobility taken into account in assessing Contl:-ibutzg
negligence). According to Jones (2002) p.626, such a person “must exercise such care -
reasonable having regard to his age and physical condition (citing Clerk & Lindas .
para.3-25); but not, apparently, his mental condition, which must be Jjudged objectivsiﬂf
Baxter v Woolcombers Ltd (1963) 107 Sol Jo 553”. In Cheung Yuet Har v Force Team zyl
(DCPI 44/2009, [2010] HKEC 267), the 72-year-old plaintiff slipped on enterin téd
defendant restaurant’s lift, the floor of which was found to be wet and oily probably dgu .
food deliveries earlier in the day. The court found no contributory negligence, holding thate:fG
the present case, the age and circumstances of Cheung should also be reley 4
considerations”. In Kwok Yim Kwan v Carnival Seafood Restaurant Ltd (DCPI 27’00/‘203]";t
[2008] HKEC 1651), the plaintiff, who was blind in one eye, tripped over an unmarked st ;
in the defendant’s restaurant and was injured. Although the court did not expressly appl :
differcnt standard, it found no contributory negligence, taking the view that there Wasp‘;z
evidence to show that the loss of eyesight had in any way affected the plaintiff’s Judgment
about the general surroundings of the passageway”. See 3.2.2 above for a further discussig

of this issue, )

6.1.1.3 Workers

A worker injured by his employer’s negligence can, like any other plaintiff, be held
cpntributorily negligent. However, there appears to be a judicial reluctance to make such a
finding against workers who, quite typically, have to work under demanding conditions, oria
a monoto'nous environment, and are often called upon to get the job done quickly, with e
threat of job loss for slow work always looming,. Such are the realities of the workpiacs an‘d
the circumstances that, as with defendants, judges must take into account in determiuing the
standard of care applicable to plaintiffs injured in employment. This resulis‘in a more
pragmatic approach, if not a judicial sympathy, in the determination of the stindard of care
applied to workers, and some of the dicra in the cases are suggestive of (s tendency. |

Sun Wan Co v Ng Kam
[1988] HKC 358

The plaintiff was an experienced stevedore employed by the defendant. He was in the process
of lowering a derrick for the purpose of unloading a ship when he was injured. Although the
defendant’s system of unloading was widely used in Hong Kong, it was shown to be unsafe.
Attrial, the defendant was found negligent, and no contributory negligence was found on the
part of the plaintiff. The defendant appealed the ruling on contributory negligence.

Fuad V-P...

The judge also found that the plaintiff was not guilty of contributory negli gence in not
waiting or asking for help. Nor would there have been contributory negligence on the
part of the plaintiffif he had stood on the wire when he was lowering the derrick so that
he was swept off his feet when the derrick began to fall. This, he considered, fell to be
decided as part of the work system provided by the company. In his view, the plaintiff

4
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was simply going about his employer’s business in the way they would have him do it.
The judge, here, clearly had in mind the message he had cited from Earl Jowitt’s
speech in General Cleaning Contraciors Ltd v Christmas [1953] AC 180, where, at
p.187, he agreed with Denning LI’s observations in his judgment in the Court of

Appeal where he had said:

«At the hearing of the appeal it was suggested that the accident might have been
avoided if the man had put in a chock to prevent the bottom sash coming right
down as it did. This was, in effect, a suggestion of contributory negligence. This
was negatived by the judge and I agree with him. You cannot blame the man for
not taking every precaution which prudence would suggest. It is only too easy to
be wise after the event. He was doing the work in the way which the employe[r]
expected him to do it, and, if they had taken proper safeguards, the accident

would not have happened.”

Mr Wong submitted that the judge should have found a measure of contributory
negligence on the part of the plaintiff in view of the fact that with all his years of
experience he should have realized that he was lowering the derrick in a way that had
onvious dangers to his own safety and that, at least, he should have waited until
someone could help him and supervision could be provided.

The plaintiff was not performing his task in a dangerous way to save himselftrouble.
He was doing it in that way to get on with his employer’s business; ina way, as the judge
found, that was condoned and tacitly encouraged by his employer. There were safer
systems available but they were not ones which, in practice, were used. Indeed, as [
have mentioned, the chief foreman himself had employed the same method on the
evidence accepted by the judge. In these circumstances, I do not think that an employer
can be heard to say that his employee was being negligent in carrying out the work in
that manner. Tt seems to me that the approach of Denning LJ in the Court of Appeal
hearing of the General Cleaning Contractors case which I have just read is applicable.

As to the suggestion that the plaintiff should have obtained or waited for help, there
was no room for a finding that the plaintiff ought to have taken his own precautions to
make the condoned unsafe system more safe. In the long passage from the speech of
Lord Reid in the General Cleaning Contractors case quoted by the judge, occurs the

following observation, at p.194:

“Where a practice of ignoting an obvious danger has grown up, I do not think
that it is reasonable to expect an individual workman to take the initiative in
devising and using precautions.”

In my view, that statement of principle is in point here...In our case the dangers in
lowering the derrick by hand were by no means obvious to the plaintiff despite his years
of experience. He had performed this operation in the same way all his working life as
astevedore (as had others) without mishap and, it seems, no accidents arising out of the
use of that method had been reported. One must wonder how long the plaintiff would
have remained employed, engaged on daily rates as he was despite his long service with
the company, if he had insisted upon using one of the safer methods (which took more
time) described by Captain Lloyd.
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I find myself quite unable to disturb the judge’s finding that no Contribumry
negligence had been established against the plaintiff. On the evidence that he acoepted
for the cogent reasons that he gave, in my judgment, no other conclusion was possible

Appeal dismissed.

Moreover, in Tang Shau Tsan v Wealthy Construction Co Lid (HCPI 1092/ 1998, [1999)

HKLRD (Yrbk) 374), Deputy Judge Woolley said:
...one has to distinguish between a workman deliberately taking risks, possibly as g
shorteut, where he is being paid on piece work and wishes to achieve as much ag
possible in the time available, and one who is using the only method provided to do the
best job he can.

In Mak Woon King v Wong Chiu [2000] 2 HKLRD 295, another case involving a worker paid
according to the amount of production, Ribeiro JA said:

The deceased’s omissions must be viewed against the Judge’s findings as to the piece
rate arrangements with their built-in temptation to speedier, incautious, work
practices; the complete lack of any safety instruction by the employer or indeed of any
attempt to promote safety consciousness, as evidenced by the employer’s dismissive
attitude towards the safety leaflets in his office, as well as the complete inadequacy of
supervision over the way the deceased and the other sawmill workers did their jobs. The
Judge found that the defendant simply left them to adopt whatever working methods
they pleased, being well aware of how they worked, necessarily implying that the

employer knew that his employees were adopting unsafe practices, in breach of ‘he
regulations.

Hence, the Court of Appeal reduced the judge’s finding of 40% contributory negligence to
15%.

A worker’s knowledge of a danger is not itself evidence of contributary negligence. It was
80 held by the Court of Appeal in Wong Lok Keung v Discovery Bay Transportation Services
Ltd (CACV 238/2005, [2006] HKEC 259), where the plaintiff knew of the presence of the
metal plate over which he tripped, and by the Court of First Instance in Yeung Tai Hi ung v Hong
Kong Baptist Hospital (HCPI 686/2004, [2006] HKEC 1358) where the plaintiff kitchen
worker knew the floor on which he slipped was wet. In Lauw Ka Fong v Best City Ltd (HCPI
436/2004, [2005] HKEC 810), where the plaintiff worker used a ladder which she knew to be
defective, having complained to the defendant about it, Suffiad J found no contributory
negligence, on the basis that:

...a court must be slow to find contributory negligence where the employer has failed
or refused, as in the present case, to replace defective equipment which ultimately was
the cause of the accident. In so doing, the employer effectively forces his employees to
use the defective equipment thereby risking the safety of those employees. It therefore
cannot be right for the employer to later turn around and say that the employee was
guilty of contributory negligence when he, with eyes wide open, has voluntarily taken
on and assumed the risk of injury to his employee by refusing to replace defective

1]
lum‘mml—AL"'llll:;:-turz...-n—-—rxx:.xa.mx:nﬂ:nlﬂﬂill;xtif:i:;nsﬁnix‘iilllllli-

CONTRIBUTORY NEGLIGENCE 285

equiprﬂeﬂt provided by him for use by his employees thereby being in breach of his
duty towards his employees.

And in Tamang Tikaram v Tong Kee Co Ltd (HCP1 19/2013, [2015] HKEC 539), the court
found the plaintiff’s failure to fasten a safety belt not contributory negligence because there
was nothing secure to which he could have attached the safety belt. .

However, contributory negligence may be found where the worker takes a shortcut for his
own convenience and at the expense of his own safety (Poon Chi Kwong v Poon Wz'feg Kee
(Metal Work) (HCPI 1340/2003, [2006] HKLRD (Yrbk) 367)), or where he turns a blind eye
{0 an obvious danger (Au Hon Ling v Ching Hoi Keung (HCPI 4.16/2001_’), [2004] HKLRD
(Yrbk) 407)), or where he expressly disregards the employer’s instructions regardmg the
operation ofa machine (Chan Ming Yat v Youh Eng Lai (DCP1201/2003, [2004] HKEC 672)).

Where a negligent employer is also guilty of a breach of statutory duty, the standard of
pehaviour for the plaintiff for the purposes of assessing any contributory negligence will be
Jess demanding. This is so because a too ready finding of contributory negligence will defeat
the object of i ctatute, which puts a primary duty on the defendant not only to follow the
statute but a1sc 1o see to its enforcement. This principle is applied primarily in the workplace:
see eg Tiong Shau Tsan v Wealthy Construction Ltd (HCPI 1092/1998, [1999] HKLRD (Yrbk)
374, where in the context of the employer’s breach of regulations to provide a guard on a
cau g machine, Deputy Judge Woolley said that “the employee should not be expected to do
what the employer has failed to do, and thereby defeat the object of the regulations...where
there is a breach of statutory duty, the standard by which the plaintiff’s contributory
negligence is judged is less exacting than that used for ordinary negligence”.

6.1.1.4 Emergency

Similar to the analysis of the defendant’s standard of care (3.2.5 above), where through the
defendant’s negligence, the plaintiff is suddenly put in a position of apparent danger to which
he must react, the standard of care to be imposed on the plaintiff will be relaxed and a finding
of contributory negligence less likely (see Jones v Boyce (1816) 1 Stark 493, 171 ER 540).
Bushra Bibi v Method Building & Engineering Works Ltd (HCPI 301/2012, [2014] HKEC
617) may be an example of such a case. A gondola being operated by the deceased according
to a crude and unsafe method devised by the employer malfunctioned and, unexpectedly,
continued to rise despite the deceased’s attempt to stop it by climbing onto the working
platform and activating its emergency stop button. He was holding on to the toe-board of the
working platform with both hands, with the intention of climbing on board the working
platform. He soon found that he could not raise his legs over the toe-board to climb into the
working platform, and he just hung on, eventually falling to his death. In these circumstances
the court found no contributory negligence:

In this case, the deceased made a spur of the moment decision to try to stop the gondola
from rising further. He did so, not on a frolic of his own, but to prevent the gondola
from rising to the top where it would have been extremely difficult to access and to
Tetrieve. . .the deceased did not have plenty of time to think about what he was going to
do. He was faced with a dilemma caused by the negligence of the Ist and 2nd
defendants and he reacted to that dilemma by acting, in the interests of the 1st and 2nd
defendants, to protect their property. He was not acting in defiance of any established




l'a-

286 DEFENCES TO NEGLIGENCE

practice. He was trying to reach the emergency button of the control box to stop the
gondola, as he had been taught to do.

6.1.2 Causation

To establish contributory negligence, the defendant must show that the plaintiff’s condugt
was either a cause of the accident, or a cause of the damage, in the sense that the dama
would have been lessened or avoided if the plaintiff had taken reasonable care. A failure to sg
prove, even where the plaintiff’s conduct is plainly unreasonable, will lead to a finding of pg
contributory negligence.

Wong So Ching v Official Adminisirator
[1987] 2 HKC 213

The plaintiff, a passenger in the defendant’s car driven by A, was thrown out of the car by
virtue of the force resulting from a collision, and was injured. At the time of the accident, the
plaintiff was not wearing the seat belt provided. At trial, the plaintiff was found 259
contributorily negligent and she appealed.

Clough JA...

It seems clear that the judge was intending to apply Froom v Butcher [1976] QB 286
and Ho Wing Cheungs case [1980] HKLR 300 (6.1.1 above) and to determine whether
the injuries actually sustained by the plaintiff would have been prevented or lessened
had she been wearing a seat belt. However, in my judgment, the judge’s conclusion is
not sustainable on the evidence which was before him. His conclusion was that if the
plaintiff had been wearing a seat belt, she would not have been thrown out of the cat and
would, therefore, not have sustained the injuries she did. In the absence of dires1 or
circumstantial evidence to establish on the balance of probabilities that the plaintiff’s
injuries were caused by her being thrown out of the vehicle, his conzlesion cannot
stand. ..

If the damage is required to be shown to have been caused in part by the plaintiff’s
failure to wear a seat belt, it follows that where she is thrown from a vehicle, it must
first be determined whether she sustained her injuries at the time she was thrown or
while she was still in the vehicle. The next question is whether her injuries would have
been prevented or lessened if the plaintiff had been wearing a seat belt.

In the present case, the plaintiff’s evidence was that she remained in the vehicle after
the impact with the hillside and while it “overturned twice”. Hence, Mrs Kaplan’s
persuasive argument that the plaintiff’s injuries were equally consistent with their
having been sustained before the plaintiff emerged from the car. The judge made no
finding and there was no evidence from which it could be inferred that the plaintiff was
ejected from the vehicle at the very moment of the vehicle’s impact with the hillside.
The plaintiff’s injuries were not by themselves of a nature which indicated with any
degree of probability whether they were sustained in the car or upon ejectment from it.

There was no evidence from any doctor or engineer regarding the likely actual cause
of the plaintiff’s injuries. The photographs of the vehicle taken after the accident
indicate that, as might be expected, it was badly damaged in the front from what must
have been a severe impact with the rock face of the hillside before it turned over twice.
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Furthermore, all the windows, including the windscreeq, were shz{ttgre(}.. o .
[n the absence of any expert or other evidence com‘]ectlng the plaintiff s injuries with
the moments of her ejectment from the vehicle, aftejr ithad rolled over tw.1c‘e 1'ath§r than
the period of time when she was still in the vehicle between tht‘j coll}sxon Wlth the
hillside and her ejectment, it seems to me that the.re Wwas 1o evidential basis for a
finding on the balance of probabilities that the plaintiff’s injuries, or any of them, were
caused by her failure to wear a seat belt... . .
There is no hard and fast rule that expert evidence from a doctor or engineer is
required to establish contributory negligence }'n a seat belt case. The primary facts of
some cases will speak for themselves on this issue. In other cases, as in th1§ case, t}}e
issue of causation will only be determinable in favour of the (%efeuce_ if there is
satisfactory medical or other evidence called specifically to deal with the issue and to
tip the evidential balance in favour of the defence. _ . .
Failure to call such evidence in such cases may result in failure to establish
contributory ngligence, as happened in Leung Nai Wing v Hsing Kieng Shing [1?851
9 HKC 205 vhich was cited to the trial judge. However, I emphasize that there is no
universai mile that requires expert evidence to be called on these matters. _
Auecrdingly, T would allow this appeal on the issues of liability and contributory
pesligence which have been argued before us.

Appeal allowed.

In his judgment, Clough JA conceded that “the primary facts in some cases will speak for
themselves”, implying that in such cases, specific evidence about causation is not necessary.
However, it is not clear from his judgment how to identify such cases. In the absence of
specific judicial guidance, the only safe course for defendants is to adduce evidence on the

causation iSsue.

6.1.3 Apportionment

Assuming that the plaintiff has been found to be contributorily negligent, apportionment
becomes a live issue: by how much should the plaintiff’s damages be reduced? Section 21(1)
of the Law Amendment and Reform (Consolidation) Ordinance says that the damages “shall
be reduced to such extent as the court thinks just and equitable having regard to the claimant’s
share in the responsibility for the damage. ..”. Unfortunately, in most cases, little is ever given
in the way of reasons to explain the methodology employed by judges in the apportlomner:xt
exercise. However, according to Lord Reid in Baker v Willoughby [1970] AC 467, this
determination is a function of two factors: blameworthiness and causation. The court
compares the plaintiff’s conduct with the defendant’s conduct, measuring their respective
blameworthiness, and their causal potency, ie the degree to which their conduct caused the
damage or injury.

In Worid Wide Stationery Manufacturing Co Ltd v Fong Chi Leung [1994] 2 HKC 449, the
plaintifi’s hand was badly injured at work while operating an unfenced automatic power
press, and so he sued his employers. At trial, he was found to be 50% contributorily negligent.
On appeal to the Court of Appeal, Mortimer T agreed with the trial judge’s assessment, and
said:

e *_,7,4—____-—-—-—-—--a—-—-—--“—mi:r-—-—-—'ﬁ:tx.--'I‘l‘!!!llm"lllﬁ
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In Stapley v Gypsum Mines Ltd [1953] AC 663, Lord Reid dealt with the
p.682 when he said:

pr jIlCip]es at
“A court must deal broadly with the problem of apportionment and ip
considering what is just and equitable must have regard to the blameworthinegg

of each party, but “the claimants” share in the responsibility for the damage
cannot, I think, be assessed without consideting the relative importance of hig
acts in causing the damage apart from his blameworthiness.”

It would appear that there ought to be taken into account, first, the relatiye
blameworthiness of the parties and, secondly, their responsibility for the injury which
has been caused—meaning their contribution to that injury. Here, the plaintiff wag
taking a short-cut. He failed to use the emergency button. For that there was no excuse
and he really did not advance one. He should not have done it and it was a cause of hig
injury. He was in breach of a duty to take reasonable care not to expose himself tg

foreseeable risk of injury. No statutory duty was alleged against him in the
nor was it open to the judge to find any.

pleadingg
In Chan Cheung v Leung Kwok Wai (CACV 107/2003, [2005THKEC 669) (leave to appeal to
the Court of Final Appeal refused, at (FAMV 1/2006, [2006] HKEC 416)) the plaintiff,
truck driver injured in a collision with a truck driven by the 1st defendant on a container
terminal service road controlled by the 3rd defendant, was found at trial to be 60%
contributorily negligent because he was found to have lowered his head Jjust before the
collision to look for something he thought he had dropped (1st and 3rd defendants liable fo-
20% each). In affirming the trial judge’s apportionment, Rogers V-P explained the rols of
blameworthiness in relation to causation by reference to the dictum of Lord Peavec in
Mirafloves v George Livanos [1967] 1 AC 826:

[apportionment] is concerned with “fault” which includes blameworthires: as well as
causation; and no true apportionment can be reached unless both thges factors are
borne in mind...This is most easily illustrated by taking an extreme case from a type of
litigation which is tried daily in the courts. A dangerous machine is unfenced and a
workman gets his hand caught in it. So far as causation alone is concerned it may be fair
to say that at least half the cause of the accident is the fact that the workman put his hand
into the danger; but so far as “fault” (and therefore liability) is concerned the answer
may be very different. Suppose that the workman was a normally careful person who,
by a pardonable but foolish reaction, wanted to save an obstruction from blocking the
machine and so put his hand within the danger area. Suppose further that the factory
owner had known that the machine was dangerous and ought to be fenced, that he had

been previously warned on several occasions but through dilatoriness or on grounds of
economy failed to rectify the fault and preferred to take a chance. In such a case the
Jjudge, weighing the fault of one party against the other, the deliberate negligence

against the foolish reaction, would not assess the workman’s fault at anything
approaching the proportion which mere causation alone would indicate,

Naturally, in assessing relative blameworthiness, the nature of the plaintiff will be taken into
account so that, for instance, as less care is expected from a child than from an adult,
defendants will carry more of the burden of liability in actions brought by children.

A
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more than one defendant is found liable for the damage, the plaintiff’s
Whererthjness has to be compared with the combined blameworthiness of the defendants:
blame‘gze”ﬂ g v Leung Kwok Wai (above). |
e - the guidance offered by the dicta in Stapley v Gypsum Mines Ltd [1953] AC 6.63
DSS}-Jlte -es v George Livanos (above), the determination of apportionment is in practice
pd Mwﬂiixitive exercise, and is treated on a case-by-case basis, what Lord Reed in Jackson
alargely lrlbcalow) described as “inevitably a somewhat rough and ready exercise (a feature
4 erﬁéy'i the judicial preference for round figures), and that a variety of possible answers
raﬂgﬁe'tii-nate]y be given”. Calculations are not governed by precedent, as made clear by
cyﬂieﬁ in Christopher Gordon Young v Lee Chu (CACV 131/2003, [2004] HKEC 595):

There is little value in citing cases for the apport%onr'nent of li ab‘ility on the indiv1dga1
facts of those cases. An apportionment of liabilltyl is ngt an arithmetical calculation
with one absolute answer. As with all exercises of d.lSF:I‘StI on, an a_ppellate court sl?outlld
only interfere, in the absence of mistake of law or rmsaPpre}'lerllsmu Qf fact, where L 13
judge’s 2pne rtionment is ‘outside the generous ambit within which a reasonable
disacrecinient is possible’.

»inr over, there may in some cases be a policy dimension to the appolrtionment exercise.
éokbary PJ intended as much in Poon Hau Kei v Hsin Chong C.'ons’.tr_uctliqn Co Ltd (2004) 71’:
HKCFAR 148, a case concerning actions in negligence, occupiers’ liability and a breach o
the Construction Sites (Safety) Regulations (Cap.591, Sub..Leg.), when he quoted Lord
Hoffmann in Reeves v Commissioner of Police of the Metropolis [QQOO] 1 AC 360 to the effect
that “an assessment of responsibility must take into account the policy f)f the rule, such as the
Factories Acts, by which liability is imposed”. In a case not concerning a breach of safa.ty
legislation, but solicitors’ common law negligence, Hondon Developmenrftd v P?u.fems_e
Tivestments Lid [2005] 3 HKLRD 605 (3.2.6.4 above), Cheung JA said that “as a s.01.101tor is
remunerated for his services and it is his duty to advise the lay client and Protect his mterlest,
public policy requires that such a professional’s claim of contributgry negligence by the client
may only be successfully raised in very limited circumstances.. 7 .

In the context of motor vehicle accidents involving pedestrians, b?ar.n'eworthmess and
causal potency point, all things being equal, to a heavier share of responm@hty to be borne by
motorists. That is because the destructive potential of motor vehicles is r.elevant to both
blameworthiness and causal potency. A motorist knows his vehicle can kill, and for that
reason should be very careful when driving in a vicinity where ped.estnans may Ibe prese1.1t or
may suddenly appear: “A motorist is driving a potentially lethal piece of machinery whlle.a
pedestrian is basically harmless” (Simon Brown LI in Wells v Trz'ndei.' [2002] EWCA (?w
1030). For this reason it will be rare for a pedestrian to be found more liable than a moj[orlst.
The principle should apply no less where the plaintiff is a bicyclist (McGeer v Macintosh
[2017] EWCA Civ 79).

This difference in causal potency, what Hale LI in Eagle v Chambers [2004] RTR 9 termed
“destructive disparity”, was acknowledged by the Supreme Court in Jackson.v Murray.{QO] 5]
2 All ER 805. The facts concerned a 13-year-old school girl who stepped into the highway
from behind the school bus from which she had just alighted when she was stmclf by the
defendant’s car. The first instance judge put contributory negligence at 90%, wh1.ch was
reduced to 70% by the Court of Appeal. The Supreme Court reduced her contributory
negligence to 50%:
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“a 13~year-old will not necessarily have the same level of judgment and self-contro] ag
an adult... she had to take account of the defender’s car approaching at speed, in very
poor light conditions, with its headlights on...the assessment of speed in those
circumstances is far from easy, even for an adult, and even more so for a 13-year-olq,
Itis also necessary to bear in mind that the situation of a pedestrian attempting to crogs
a relatively major road with a 60 mph speed limit, after dusk and without street
lighting, is not straightforward, even for an adult.”

Although the amount of apportionment is often the subject of appeal, an appellate court wi|]
interfere only in exceptional circumstances, where it is demonstrated that the trial Jjudge wag
clearly wrong in his assessment of the weight to be given to the facts that he had found: Wong
Tang Keung v Lee Wai Engineering Co Ltd [2013] 4 HKLRD 150, applying Wishing Long
Hong v Wong Kit Chun (2001) 4 HKCFAR 289; or where the award was “outside the limitg
reasonably available to the court below”, as in Cai Guoping v Yim Hok Wing (CACV 96/2015,
[2015] HKEC 1944). In Jackson v Murray Lord Reed explained the appellate jurisdiction:

The question, therefore, is whether the court below went wrong. In the absence of an
identifiable error, such as an error of law, or the taking into account of an irrelevant
matter, or the failure to take account of a relevant matter, it is only a difference of view
as to the apportionment of responsibility which exceeds the ambit of reasonable
disagreement that warrants the conclusion that the court below has gone wrong. In
other words, in the absence of an identifiable error, the appellate court must be
satisfied that the apportionment made by the court below was not one which was
reasonably open to it.

The apportionment process has been described as “analogous to exercising discretion” aud
involving “a considerable range of possible choices within which a trial judge iz aniitled to
apportion responsibility as he sees fit. Se in the absence of any errot of law or prinary fact,
his choice is not to be disturbed on appeal unless it plainly falls outside such vange” (Poon
Haui Keiv Hsin Chong Construction Co Ltd (2004) 7 HKCFAR 148 (Boktar v +'7)). Ng Shing
Yan Vincent v Poon Kin Pong (CACV 170/2009, [2011] HKEC 1490) is an example of an
appeal court’s interference with apportionment. The trial judge’s ruling that cleared the
defendant of any liability in regard to a nine-year-old pedestrian was replaced by the Court of
Appeal with 30% liability and 70% contributory negligence. More recently, in McCracken v
Smith [2015] PIQR P19 the English Court of Appeal, citing Jackson v Murray (above), raised
the percentage of contributory negligence from 45% to 65% because the plaintiff, a passenger
on the co-defendant’s motorcycle, was, in effect, participating with the driver in the joint
criminal enterprise of dangerous driving.

Recall that in some instances, the plaintiff’s conduct was not a cause of the accident
resulting in injury, but was merely a cause of the plaintiff having suffered more serious injury:
Here, the tendency is toward lower levels of reduction of damages, when compared with those
plaintiffs whose conduct was a cause of the accident.

At one time it was thought that a finding of 100% contributory negligence was logically
impossible (Pitts v Hunt [1991] 1 QB 24, 6.2.5 below). But consider Reeves v Commissioner
of Police of the Metropolis [2000] 1 AC 360, where the trial judge found the plaintiff’s suicide
to constitute 100% contributory negligence (adjusted to 50% by the House of Lords, which
made no comment on the logic or otherwise of a finding of 100% contributory negligence).
It is submitted that a finding of 100% contributory negligence is inconsistent with the

CONTRIBUTORY NEGLIGENCE 291

g of s.21 of the Law Amendment and Reform (Consolidation) Ordinance, where the

ordin ;
;—oviSiOH speaks of damage suffered by the plaintiff “as the result partly of his own fault and

partly of the fault of any other person”.

Moreover, in Chung Ting San v Tong Tai Nam (CACV 204/1999, [1999] HKEC 605),
Keith JA held thata plaintiff’s contributory negligence should never be assessed as low as Sor
10%, because if “a plaintiff is held to have been only one-twentieth .to blame for an accident,
it may be unrealistic to regard him as having contributed to the accident at all”.

6.1.3.1 Seat belt cases

In at least one category, that of injured motor vehicle passengers who neglect to wear a seat
belt, the courts have adopted guidelines in determining apportionment.

Ho Wing Cheung v Liu Siu Fun
[1980] HKLR 300

For a summavy of the facts, see 6.1.1 above.

Roberts ...

[he leading English authority is Froom v Butcher [1976] QB 286 in which the plaintiff,
who was not wearing a seat belt, suffered head and chest injuries which he would not
have sustained had he been wearing one.

The Court of Appeal decided that, in determining whether an injured person has
been guilty of contributory negligence, the question to be asked is not “what was the
cause of the accident” but “what was the cause of the damage”. If a person’s injuries are
due to his failure to wear a seat belt, he is guilty of contributory negligence and there
should be a reduction in the damages awarded to hin. The court suggested that the
reduction should vary between 15% and 25%, according to whether the injuries
sustained would have been less severe or avoided altogether had a seat belt been
WOrT. ..

We...conclude that the first plaintiff was guilty of contributory negligence in
relation to her injuries though not in relation to the negligence which caused the
collision. The medical evidence is that she might have suffered some injuries from
flying glass, if wearing a seat belt, but no more.

Taking this into account, we think that her share of responsibility for her injuries
should be assessed at 20%, which was the figure submitted by counsel for the
appellant.

To what damages should this reduction be applied? The general principle, which is
derived from Froom is that it should be applied only to such injuries, and the
consequences therefrom, as could have been prevented by the wearing of a seat belt.

Among the items of special damages were sums for the damage to the motorcar
owned by the first plaintiff, towing and storage charges and damage to clothing. We
assess these sums at $15,000.

The reduction in the award to the first plaintiff should be 20% of the figure reached
by deducting $15,000 from the total of general and special damages.

Appeal allowed.
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588 TRESPASS TO PERSON

Trespassory torts are not as frequently litigated as the negligence
so much because trespassory torts are not often committed, but
often constitute criminal offences as well for which the WIO
imprisoned. Murder, rape, and assault all constitute torts, but ar
crimes by the criminal courts. Often, such wrongdoers have ing
award of damages and therefore, the potential plaintiff does no
has the right to sue.

Nonetheless, a study of trespassory torts is important because th
torts embraces a wide spectrum of important concerns and social
such as personal liberties (freedom of movement and freedom fro
the context of police and other State aclivities, property rights, an
will happen to one’s body in the context of medical treatment. Thy
worth protecting in themselves. Moreover, in these instances,
money, and therefore damages are recoverable.

In Hong Kong, the main areas of trespass to person litigation include actiong by asylum
seekers against the immigration and prison authori ties, actions by migrant domestic workers.
against their employers, and actions by victims of aggressive behavior perpetrated by deby.

collectors or even by spurned ex-lovers. Some of these themes are also relevant to Chapters
16 and 17. _

-based torts, This jg
that when committ" ™
ngdoer is Prosecuteq
e usually only deajt i
ufficient Tesources tg o
t bother to Sue, although

€ subject matfer of
18sues, including

m bodily interfereng
d the right to contro]
C5€ are Important infepe !
the defendant probably

15.1 HISTORICAL

It will be remembered that prior to the 19th century, the important distinction in tort was nt,
as it is today, between intentional and negligent conduct. The old forms of action pronded
specific, formal writs of trespass and case, depending on whether the injury was aircet or
consequential (Chapter 2 above). The defendant’s mental state (intention or neghocace) was
apparently not relevant to the determination of liability.

An action in trespass was said to be actionable per se, that is, could be maitained even in
the absence of actual damage (in which event a small money award (novical damages) could
be made), whereas proof of actual damage was required in order to maintain an action on the
case. In trespass, it was for the defendant to raise any issue of justification or excuse, whereas
in case it was for the plaintiff to prove either wrongful intention or negligence on the part of
the defendant.

By the middle of the 19th century, with the complexities of industrialisation and the
migration from the countryside to the cities, the frequency of accidents naturally increased.
The courts shifted away from liability based merely on causation (directness) of injury, Fault,
that is, either intention or a failure to take reasonable care, came to displace causation as the
determinant for tort liability,

The forms of action were abolished by the Judicature Acts of the 1870s, but the distinction
between trespass and case remained for some time thereafter. Eventually, the distinction gave
way to that between trespass (intentional torts) and negligence as we now know it. With
respect to trespass, the burden of proving fault (intention) eventually came to be imposed on
the plaintiff (Fowler v Lanning [1959] 1 QB 426), bringing that tort action into line with
negligence which, even in its earlier form as the action on the case, placed the burden of

proving fault (negligence) on the plaintiff,
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Letang v Cooper
[1965] 1 QB 232

; ing i ounds of a hotel when the defendant inadvertently drove
plai:?tlff_Wﬂs szl :g:;hziiéggl;iZOHal injury. She sued the defendant for her injuries, but
E. mcoe(;he a,ction until more than three years after the accident. The Law llieform
mn?Anctions) Act 1954 required that an action for personal injuries fo;;negllgznci,

breach of duty” be commenced within three yeats of the date of the accident.
E laintiff argued that her action was for trespass to the person, and that she was
6;, fll:i I‘;ound by the three-year rule. At trial, her argument was successful and she
T

d judgment. The defendant appealed.

her

ne

Lﬂrd Denj]_ing MR...

cht; as it was developed before us, became a direct invitation to this court to
" afg“ii" mf; old forms of action and to decide this case by reference to them. The
E b??; d < an action on the case, it is said, after three years, whereas trespass to the
Stﬂ'f"»;' i:rnot barred for six years. The argument was supported t.)y reference go
}[:;—Lwlriters, such as Salmond on Torts (13th ed.) p.790. Tmust say that if }\ive ell:lc, Ztt ltr]jscs)
distance of time, to revive the distinction between trs:sp ass and case, V\f 8 touvefit e
the most utter confusion. The old common lawyers tied themselves mthn? SO toréons
we should find ourselves doing the same._Let me tell you some pf eir dcgn ediaté
Under the old law, whenever one man injured another by Fhe direct a? tgnmerson
application of force, the plaintiff could sue the defendant in tresgass O.f t; C_Fin'm, ]
without alleging negligence (Leame v Bray (1803) 3 East 593) vtvl BI.'E?S tlr he Jiveirl
was only consequential, be had to sue in case. You will remember the illus g

by Fortescue J, in Reynolds v Clarke (1795) 1 Str 634:

“If 3 man throws a log into the highway and in that act it hits me, [ may mzuntaull
trespass because it is an immediate wrong; but if, as it lies there, Immbllaloverllt
and receive an injury, I must bring an action upon the case because it is only

prejudicial in consequence.”

Nowadays, if a man carelessly throws a piece of Wood from a house info Etl- road:il};
then whether it hits the plaintiff or he tumbles over it the next moment, the action w

se, but simply negligence... .
HOtIl;:lut:: iliislin: :}?eréfore, to Ig)O back to the old form‘s of action in order_to consitltrue
this statute. 1 know that in the last century Maitland said “thl? fonlns of actlor;1 wke av:f
buried but they still rule us from their graves”. But we have in this Fentury sha e? 0
their trammels. These forms of action have served their day. They.dld atone tj;n:tot;in;
a guide to substantive rights; but they do so no longer. Lord Atkin told us what to

about them:

“When these ghosts of the past stand in the path qf justice, clanking t:llelr
mediaeval chains, the proper course for the judge is to pass through them
undeterred” (see United Australia Ltd v Barclays Bank Ltd [1941] AC1).
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The truth is that the distinction between trespass and case is obsolete, We
different sub-division altogether. Instead of dividing actions for personal ‘in'ue ot
tres.pass (direct damage) or case (consequential damage), we divide the Jc; -
action novlv according as the defendant did the injury intentionally or unintentio HSTS 2
one man intentionally applies force directly to another, the plaintiff has a CUH .
iCtIOH in assault and battery, or, if you so please to describe it, in trespass to the o
IThe .Ieast touching of another in anger is a battery” If he does not inﬂictp'er‘son-
intentionally, but only unintentionally, the plaintiff has no cause of action méﬂ ;-
trespass. His only cause of action is in negligence, and then only on proof of i
reasonable care. If the plaintiff cannot prove want of reasonable care. he ma l‘;vam 9
cause ofaction at all. Thus, it is not enough nowadays for the plaintiff ;0 pleag tl a:? o
defendant shot the plaintiff” (Cole v Turner (1704) 6 Mod 149, 90 ER 958) Hla b
also allege that he did it intentionally or negligently. If inten‘:ional it is t}lae fUlUSt
assault and battery. If negligent and causing damage, it is the tort of jnegligenceort 3
The modern law on this subject was well expounded by my brother Di loc]; I i
Fowler v Lanning (1959) 1 QB 426 with which T fully agree. But I would gpo thi .
step further: when the injury is not inflicted intentionally, but negligently, I woulilone
that th.e only cause of action is negligence and not trespass. If it were trespjass it o
be actmnz.ible without proof of damage; and that is not the law today. g
in.}.u my Judg‘ment,. therefore, the only cause of action in the present case (where the
! fjf[lhrz :::ful%l:l?tentlonﬂl) isnegligence and is barred by reason of the €Xpress provision
I come, therefore, to the clear conclusion that the plaintiff’s cause of action here i
barred by the statute of limitation. Her only cause of action here, in my jud ol
(Wllere the damage was unintentional), was negligence and not tresf)ass to t]je @821
It is therefore barred by the word “negligence” in the statute; but even ifit was tPerh y

t 1 1 o (13 il . ‘:Qih’ass
o the person, it was an action for “breach of duty” and is batred on that g-

cuna also.

Appeal allowed.

The trespass/case distinction, although obsolete, has left its mark on 1he requirements of th
moFler.n law of trespass. The tort of battery still retains the requiremeni that the injury to the
plamt.lﬁ" be immediate, if not direct. Thus an intentional but consequential in'urJUgZes f‘:[
censtlltute a battery. Nor does it constitute negligence, which may create a laquna)i/u the I:\i
Wilkinson v Downton [1897] 2 QB 57 (18.2 below), and the academic commentary on thaé
case, may provide a clue as to how this lacuna may be filled. ¥
Battery, assault, and false imprisonment involve the direct and immediate application or
threa'teped application of force to the person, and for that reason they are all dels)cribed and
clasiqtflcd’as “trespass to the person”, The features common to these three torts are that the
are mte?nhoually committed against a person, and they are committed through direct an?‘]’
Immediate means. Directness and immediacy will be discussed in the context of battery (15.2
below). Intention requires that the relevant consequence (contact, apprehension or dctrgntiorlz}
must have been desired. The plaintiff has the burden to prove the ;lements of the tort (Wu Shu
Ezm v.Secretary for Justice (HCPL 1348/2000, [2008] HKEC 854)), including the necessary
Intention, relying on inferences to be drawn from the defen(;ant’s conduct, and the

surrounding circumstances. Proof of the elements of the tort is on the bal

s LT b ance of probabilities
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Finally, it is @ feature of these torts that an action can be maintained in the absence of
jamage suffered by the plaintiff (these torts are “actionable per se”’). Most other tort actions

ot be maintained unless actual damage is suffered. That is because it is thought that the
{1espassory torts setve functions in addition to compensation and deterrence, in particular,
at they serve to vindicate, and protect against the violation of, certain fundamental rights
shat may not have resulted in damage. Indeed, this vindicatory function was expressly
mentioned by the House of Lords in Ashiey v Chief Constable of Sussex Police [2008] 1 AC
962 (discussed further in Chapter 16 below), as justifying the plaintiff’s decision to sue in
pattery in addition to negligence, despite no financial advantage in doing so.

Tssues and Questions

(1) Letang v.Cooper is generally regarded as confirmation that the modern law has
movecd usyond the trespass/case distinction. This position is accepted in
Heng ong (see for instance Secretary for Justice v Ng Kwan Lung (DCCJ
180/2006, [2007] HKEC 60)). However, in the context of Lefang v Cooper, the
ronouncement of Lord Denning on the trespass/case distinction was necessary in
order to determine the limitation issue. On the basis of the limitation periods as
understood by Lord Denning, was his rejection of the trespass/case distinction
crucial to his determination of the case, or would he have reached the same result
anyway'?
Despite the decision in Letang v Cooper, there exists some academic controversy
as to whether or not a trespass can be committed negligently. Witting (2015) at
pp.251-252, Street on Torts (2015) at pp.251-252, holds that a motor vehicle
accident in which a pedestrian is injured could be treated as a trespass. However,
as can be seen from Letang v Cooper, the judicial tendency is to treat such cases
as negligence, or to make actions for unintentional trespass subject to the same
rules as negligence. See for instance, Croom-Johnson LJ in Wilson v Pringle
[1987] QB 237: “it has long been the law that claims arising out of an
unintentional trespass must be made in negligence”. And in Home Office v
Wainwright [2002] QB 1334, Buxton LJ expressly approved of Lord Denning’s
statement of the law. In Letang v Cooper, Diplock LJ conceded that it may be
possible to sue for negligent trespass, but then most of the cumbersome elements
of the negligence tort would have to be proved (save duty of care), thereby
depriving the plaintiff of the advantages of the trespass action, while imposing
some of the disadvantages (the requirement of proving directness and
immediacy). If the rules for recovery of damages are different as between
negligence and battery, perhaps a slight advantage could accrue (17.1.1 below).
(3) In Australia, Letang v Cooper is not followed, and a negligent trespass action is
still a possibility. For a discussion, see Barker, Cane, Lunney and Trindade (2012).
(4) The ruling in Letang v Cooper, to the effect that the three-year limitation period
applied to trespass to the person, was overruled by the House of Lords in
Stubbings v Webb [1993] AC 498. However, in 2008, Letang v Cooper was
restored in A v Hoare [2008] 1 AC 844, according to which, the same provisions

@
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providing for a three-year limitation period for personal injuries cay
breach of duty should apply to personal injuries caused by a trespass sed by 5

15.2 BATTERY

Batter?/ involves the intentional, direct and immediate infliction of
offen.swa bodily contact. 1t can occur in a variety of factual context

physical attack on a person, an excessive use of force against an o
and an unconsented to (even if well intended) medical procedure P
The requirement of directness which derives from this tort’s o.ri

shcl)uld not be ta.ken too literally. For instance, pouring water over the plaintiff, throwi

;?:Ct at the plaintiff, or pullil?g a chair from beneath the plaintiff are suffic}erltg Iglmg 3
purpose. Tt was even considered sufficiently direct where the defendant th ¢ T‘?CT s
gunpowder sqllnb onto the market stall of Y, whereupon Y to save himself s d?jw ey
i; zwzliyz w.here it landed on the stall of R who also threw it away, finally resultilr; iin'ly' o
lp aintiff (Scott v Shepherd (1772) 2 W BI 892, 96 ER 525). Exceptionall .
Chl?f _Cfmsrafble of Kent [2008] EWCA Civ 1588, the court appears to hay 3 mR_ﬂbertsy
suff_’ iciently direct for battery where the defendant police officer set his dog u ; C{iESlder‘ed‘ -
during the course of an arrest (defendant not liable, the court finding theg u§: Elf zplﬁm‘lﬁ’
teasonable force in the circumstances). On the other hand, setting a trap or cgnt;;ii(;tg' 2
ing

someone’s wine with poison which he later dri i ici i
i inks is not sufficiently direct to qualify as

unwanted, harmfy or
5. Examples include 5
onent on a sports field,

8118 as a {respass actigy

Note tha.t th'e “intention” necessary for this tort relates to the contact with the plaing
not_ to the infliction of injury. Intention to injure is not a requirement of ba:t?rp ,“. ;ﬁf@d
Pringle [1?87] QB 237). Knowledge of wrongdoing is not even a requiremert Ank ttt Si” V
aperson with a diseased mind is a battery, so long as the bodily contact wa: i . d i F’Y
v Marsden [1952] 1 All ER 925). R

The case that follows involves a di icati
a direct application of force, a i
L A FL
someone other than the intended victim. Shoshot bt e

Livingston v Ministry of Defence
[1984] NI 356

ghii;;i:inng was stl'"uck bya gugshot fired by a soldier after the security forces were attacked
t }i( o s. The soldier #ac,l not aimed at the plaintiff but at another person. The plaintiff sued

ede endant (t-he soldier’s employer) in negligence and battery. The trial judge dismissed the
negl igence action. The plaintiff appealed, arguing that the trial judge did not properl
consider the action in battery. The defendant argued that no battery wis committtfd 11[’[ trhi

absence of proof that the soldi i i i i
i soldier deliberately fired the gun with the intention of striking the

Hutton J- -

BATTERY 593

Mr Kert’s principal submission in reply to this question was that the tort of battery was
ot committed unless the defendant, or the servants or agents of the defendant,
deliberately fired a round with the intention of striking the plaintiff, and Mr Kerr
submitted that if, in dispersing a riot, a soldier fired a shot at one rioter in the riotous
crowd but missed him and struck another rioter in the crowd, the soldier had not
committed battery against the rioter who was struck (assuming that the force used was
unjustified) because the soldier had not intended to hit that particular rioter. Therefore
M Kerr argued that the soldier who fired the baton round which struck the plaintiff
was not guilty of the tort of battery towards him, because there was no evidence that the
soldier had intended to hit the plaintiff and the soldier may well have intended to hita
sioter but struck the plaintiff by mistake. In support of that submission Mr Kerr relied
on the judgment of Lord Denning MR in Letang v Cooper [1965] 1 QB 232...

Hutton I thequoted the passage from Lord Denning’s judgment at 15.1 above in which Lord
Denning explained the historical distinction between trespass and case, and continued. ..
Nir Kerr also cited the definition of battery in Winfield & Jolowicz on Tori (12thed.) at
page 54:

“Battery is the intentional and direct application of force to another person.”

However, I consider it to be clear that when Lord Denning and Winfield and Jolowicz
refer to doing an injury “intentionally” or to the “intentional”’ application of force, they
mean that the application of force towards some person is intended, even although the
person directly struck may not be the person whom the assailant intended to strike. In
my judgment when a soldier deliberately fires at one rioter intending to strike him and
he misses him and hits another rioter nearby, the soldier has “intentionally” applied
force to the rioter who has been struck. Similarly ifa soldier fires arifle bulletat a rioter
intending to strike him and the bullet strikes that rioter and passes through his body and
wounds another rioter directly behind the first rioter, whom the soldier had not seen,
both rioters have been “intentionally” struck by the soldier and, assuming that the force
used was not justified, the soldier has committed a battery against both.

Hutton J then quoted a passage from James v Campbell (1832) 5 C & P 372 as follows:

Assault and battery. It appeared that, at a parish dinner, the plaintiff and defendant
(who it seemed were not on good terms, in consequence of something which took
place with respect to a leet jury), together with a Mr Paxon and others were present.
M Paxton and the defendant quarrelled, and had proceeded to blows, in the course of
which the defendant struck the plaintiff, and gave him two black eyes, and otherwise
injured him...

Mr Justice Bosanquet (to the jury): “If you think as I apprehend there can be no
doubt, that the defendant struck the plaintiff, the plaintiff is entitled to your verdict,
whether it was done intentionally or not. But the intention is material in considering the

amount of the damages.”
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...Therefore 1 consider that the soldier i
he ( who fired the baton round which
plaintiff was guilty of battery to the plaintiff and the plaintiff is entitled toSthk s

unless the first-named defendant could establish that the firing was justifieddmmges

Appeal allowed, new trial ordered

glel:;z;:;eg; ?s &]1; thelothcr torts of trespass to the person, the conduct must be Intentiona], Ty
ot bl(;i{ falvant consequence must have been desired. Tn battery, the rei. h1;
e ey ily cogtaa?t. Therefore, to succeed in battery, the plaintiff must shg;‘;]a;”t
B o \gfaz : esired by. the dcfegdgnt. This can be termed actual Intenj |
result fro;n conduct tk 0t tlhy contact is not speczﬁcally desired, but is substantially certaj b
oo o hat the defen.dant has knowingly undertaken, the necessary intent; iy
_ ha bery is also estgbhshed. This can be termed imputed or oblique intention. An -
}n;:cr; n; ﬁj gl;z i(liestructlon of a rail .Iine jby persons whose only desire is to COII]II-lit ;;:Xﬁgmle
y contact to the train driver and passengers is s ool

: ) . onta ! ure to follow. Simil
identical, is the situation where A, intending to strike B, but having a bad aim, in 1::;I,tbut ]I(m
s 3 ct stri ey

C. Here, the necessary intention i eti 1 i
of Fi;ltention involved}iiu Livin;?t:nsSﬂzgtiiijfg;;éiis e tansfored This S k-
ﬂssaﬁi ;agscz ;]:,ite f?]i] ())“;s ISIE-l cnrg;nal l_aw case (an appeal against conviction for the offence of
e thg police otficer in the course of her duty), but involves a comprehens;

of the common law tort of battery. Note the specific factual elements th‘;i

constitute the battery in this case. Alth imi
: ough a criminal cage, th  acti
the accused to enforce a basic human i ght. e enastion of batery SR

Collins v Wilcock
[1984] 1 WLR 1172

Etilt;lir Hsl la( L)ugfl Ehelitret;t Offences Act 1959, it was an offence for a common prostitute to
e’ arrgst cae or the purpose of prostitution, and under 8.3(3) 2 constable was

: nyone reasonably suspected of an offence pri
police procedures adopted in the district provided for a system of
Cj:)nstable, when seeing a person for the first time suspected of an off;
first request the suspect’s name and address and advise on the avail i
a mora]l welfare organization. A record of the incident would be
According to this procedure a constable would only make an arrest

th]rd occasion Of Seelllg ﬁle SuSpeCt 1()]t31mg 1 [’.]16 St]eet ]]le accu ation o CHdEﬂCB
C
VI ul t1 f

5 comimon Prostitute” | e
Ol CE CO P g Z . Ies )Oﬂdent, a
p 1 nStable, SthtEd the aPPEHant lolteIH]g mn the Str ect, and SuSpECtiI]g ero eﬂgag’[}g

;E ;.h; jl?itltce;tiog of cus.tccl)mers forthe purposes of prostitution, asked the appellant to get into

i uep;ox_?he personal details. When the appellant refused, the respondent

followed the res;[onfhlent oj‘) ?ggteliilcllta\sﬁ?}g E;]W&YI et o 03t of the (Y
_ » and: 'or her name and address. The appellant replied

:}}:: ;;;pe??aci:?st ;:(fide term? and again walked away, upon which the respaild)ent tooklljlold tt')(l)c

—_ ey 0 restrain he.r. The a;_)pellaut shouted “fuck off copper” and scratched the

pondents Torearm with her fingernails. The appellant was then arrested for assaulting a

police officer in the execution of h .
- of her duty. The appellant was convicted of this offence, and

ders:1(1). Moreover,
cautioning, whereby, a
nce under s.1(1), would
ability of counselling from
kept at the police station.
foras.1(1) offence on the

Rﬂbert GoffL] o
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The fundamental principle, plain and incontestable, is that every person’s body is
inviolate. It has long been established that any touching of another person, however
glight, may amount to a battery. So Holt CJ held in 1704 that “the least touching of
another in anger is a battery”: see Cole v Turner 6 Mod Rep 149, 90 ER 958. The
preadth of the principle reflects the fundamental nature of the interest so protected; as
Blackstone wrote in his Commentaries, “the law cannot draw the line between different
degrees of violence, and therefore totally prohibits the first and lowest stage of it; every
man’s person being sacred, and no other having a right to meddle with it, in any the
slightest manner” (see 3 Bl Com 120). The effect is that everybody is protected not only
against physical injury but against any form of physical molestation.

But so widely drawn a principle must inevitably be subject to exceptions. For
example, children may be subjected to reasonable punishment; people may be
subjected 5 the lawful exercise of the power of arrest; and reasonable force may be
ased in celi-defence or for the prevention of crime. But, apart from these special
instances where the control or constraint is lawful, a broader exception has been
seated to allow for the exigencies of everyday life. Generally speaking, consent isa
Jsfence to battery; and most of the physical contacts of ordinary life are not actionable
because they are impliedly consented to by all who move in society and so expose
thernselves to the risk of bodily contact. So nobody can complain of the jostling which
is inevitable from his presence in, for example, a supermarket, an underground station
or a busy street; not can a person who attends a party complain if his hand is seized in
friendship, or even if his back is (within reason) slapped (see Tuberville v Savage
(1669) 1 Mod Rep 3, 86 ER 684). Although such cases are regarded as examples of
implied consent, it is more common nowadays to treat them as falling within a general
exception embracing all physical contact which is generally acceptable in the ordinary
conduct of daily life. We observe that, although in the past it has sometimes been stated
that a battery is only committed where the action is “angry, or revengeful, or rude, or
insolent” (see 1 Hawk PC ¢ 62, 5.2), we think that nowadays it is more realistic, and
indeed more accurate, to state the broad underlying principle, subject to the broad
exception.

Among such forms of conduct, long held to be acceptable, is touching a person for
the purpose of engaging his attention, though of course using no greater degree of
physical contact than is reasonably necessary in the circumstances for that purpose. So,
for example, it was held by the Court of Common Pleas in 1807 that a touch by a
constable’s staff on the shoulder of a man who had climbed on a gentleman’s railing to
gain a better view of a mad ox, the touch being only to engage the man’s attention, did
not amount to a battery (see Wiffin v Kincard (1807) 2 Bos & PNR 471, 127 ER 713,
for another example, see Coward v Baddeley (1859) 4 H & N 478, 157 ER 927). Buta
distinction is drawn between a touch to draw a man’s attention, which is generally
acceptable, and a physical restraint, which is not. So we find Parke B observing in
Rawlings v Till (1837) 3 M & W, 28 at 29, 150 ER 1042, with reference to Wiffin v
Kincard, that “There the touch was merely to engage a man’s attention, not to put a
restraint on his person”. Furthermore, persistent touching to gain attention in the face
of obvious disregard may transcend the norms of acceptable behaviour, and so be

outside the exception.
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We do not say that more than one touch is never permitted; for example, the Jgg¢ o
distressed may surely be permitted a second touch, or possibly even more, op 4
reluctant or impervious sleeve or shoulder, as may a person who is acting reagq
the exercise of a duty. In each case, the test must be whether the physical ¢o
persisted in has in the circumstances gone beyond generally acceptable stap,

conduct; and the answer to that question will depend on the facts of the P
case...

nably i
Ntact gq
dards of
articular

Of course, a police officer may subject another to restraint when he lawfuly

exercises his power of arrest; and he has other statutory powers, for example, his Power
to stop, search and detain persons under s.66 of the Metropolitan Police Act 1839, with
which we are not concerned. But, putting such cases aside, police officers have for
present purposes no greater rights than ordinary citizens. It follows that, subject to such
cases, physical contact by a police officer with another person may be unlawfiy] ag 5
battery, just as it might be if he was an ordinary member of the public. Byt a police
officer has his rights as a citizen, as well as his duties as a policeman. A police officer
may wish to engage a man’s attention, for example if he wishes to question him. Ifhe
lays his hand on the man’s sleeve or taps his shoulder for that purpose, he commits ng
wrong. He may even do so more than once; for he is under a duty to prevent and
investigate crime, and so his seeking further, in the exercise of that duty, to engage a
man’s attention in order to speak to him may in the circumstances be regarded as
acceptable (see Donnelly v Jackman [1970] 1 WLR 5 62). Butif, taking into account the
nature of his duty, his use of physical contact in the face of non-co-operation persists
beyond generally acceptable standards of conduct, his action will become unlawful;
and ifa police officer restrains a man, for exarple by gripping his arm or his shoulde,
then his action will also be unlawful, unless he is lawfully exercising his power of
arrest. A police officer has no power to require a man to answer him, though he hos the
advantage of authority, enhanced as it is by the uniform which the state proviaes and
requires him to wear, in seeking a response to his inquiry. What is nct permitted,
however, is the unlawful use of force or the unlawful threat (actual o- iraplicit) to use
force and, excepting the lawful exercise of his power of arrest, the lawfulness of a
police officer’s conduct is Judged by the same criteria as are applizd to the conduct of
any ordinary citizen of this country...

We now return to the facts of the present case, Before us, counsel for the respondent
police officer sought to Justify her conduct, first by submitting that, since the practice
of cautioning women found loitering or soliciting in public places for the purposes of
prostitution is recognised by 5.2 of the 1959 Act, therefore it is implicit in the statute
that police officers have a power to caution, and for that purpose they must have the
power to stop and detain women in order to find out their names and addresses and, if
appropriate, caution them. This submission, which accords with the opinion expressed
by the magistrate, we are unable to accept. The fact that the statute recognises the
practice of cautioning by providing a review procedure does not, in our judgment,
carry with it an implication that police officers have the power to stop and detain
women for the purpose of implementing the system of cautioning. If it had been
intended to confer any such power on police officers that power could and should, in
our judgment, have been expressly conferred by the statute. :

Next, counsel for the respondent submitted that the purpose of the police officer was
simply to carry out the cautioning procedute and that, having regard to her purpose, her
action could not be regarded as unlawful. Again, we cannot accept that submission. If

T EEE—S
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Appeal allowed. Conviction quashed.
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hysical contact went beyond what is allowed by law, the mere f‘act that the pohc?e
tha'p ] has the laudable intention of carrying out the cautioning procedure in
Ofﬁce-;r ae with established practice cannot, we think, have the effect of rendering her
acclﬂld'{lﬂcful Finally, .counsel for the respondent submitted that the question whether
- a\:dC]:lt was 0£ was not acting in the execution of her duty was a question Qf fact
. resp;a istrate to decide; and that he was entitled, on the facts found by 111.111, to
. ﬂ;ed tlfat the respondent had been acting lawfully. We cannot agrec. The fac.t is that
E E:11dcr1t took hold of the appellant by the left arm to restrain her. In so acting, she
b respto roceeding to arrest the appellant; and since her action went beyor.ld th.e
3 nc;l paccf:ptab]e conduct of touching a person to engage his or her attention, it
gsuirt?ol{ow in our judgment, that her action constituted a battery on the appellant, and
2255 therefo;‘e unlawful. It follows that the appellant’s appeal must be allowed, and her

conviction quashed.

Note ‘hatin Hong Kong there is a similar criminal oij'fem?e as that 1'effzrred to.indCollinsez
7%, 00k for assaulting or resisting a police officer acting in ‘.Lhe executlgn of his uf _Ece
r3 of the Police Force Ordinance (Cap.232). The same ordinance proyldes a ist ; pz e
ao;ficer’s duties in s.10 which could be relevant to the s.63 offence. Section 10 is a broa

of duties, and includes:

(a) preserving the public peace;

(b) preventing and detecting crimes and offences;

¢) preventing injury to life and property; _

Ed; Iajpprehc:nding all persons whom it is lawful to apprehend and for whose apprehension
sufficient grounds exists; ‘ . .

(e) regulating processions and assemblies in public places or places of pubhc resort; -

(f) controlling traffic upon public thoroughfares and removing obstruc‘gons th.erefroné, .

(g) preserving order in public places and places of public resort, at public meetings and in

assemblies. ..

Aitorney-General v Kong Chung Shing [1980] HKLR 533 ancerncd fac1':s broadly 51m121a; ;3
Collins v Wilcock. The defendant, holding three packets in his clenched fist, was stoppft:amed
arrested by a police officer in plain clothes, who _suspected that the packeti iorzﬁd red
dangerous drugs. The defendant struck the police officer and ran away. The packets ¢ ot
contain dangerous drugs. Nonetheless, the defendant was.chargad with res1st}11ng ap °e
officer in the execution of his duty. At trial the prosccutlonl ?onccded that t gr;l waswas
evidence to suggest that the defendant was acting iln a suspicious manner, an _(tatr_e o
otherwise no evidence to suppart a reasonable suspicion that_the.accused was.corm;]lll : nzg
offence. As such, the police officer could not have been‘actl?xg in the exeFutlon 0 dlst u(‘;)]r;
and the defendant was not guilty of resisting a police officer in the ex§cutkon of hﬁs Cu Krt i
this basis the charges against the defendant were dismissed by the magistrate and the Co
Apllzlizll.tionaﬂy harmful acts such as striking, raping, or shopting someone, are Etlﬂ ‘t)a.tteirllleas1
{(however much they may also constitute crimes, subj e_ctslng the wrou.gdoer 0 Cl‘lcl‘;‘ln o
prosecution). Of course, as such wrongs result in personal injury, substantial dz;n;;gelso >
awarded, as in Au Kam Han v Au Kam Ming (HCP1 1069/1998, [2001] HKEC 279) (10.6.2.
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abf)ve), akidnap and murder case in which $13,474,500 was a i i
fhilfwﬁd sulff;:lrin.g, Ng Ching Ying v Lee Siu Yeung Danny ‘E’;Sg‘;‘]l ;nl(illi[u{d(ljmffj " e
o f[;u[gotlnzl]c ?CEI on the plaintiff in which an agreed sum of $720,0000 w;;sa o
awarded_’ i $1Olg_LRjD 671, a case of domestic violence in which $140 Z\gardeq
[2013] 5HKC 304%21 case’ ?)ggciolia?igaﬁ? Suffeﬁng: e r“’?ga"()m??g i C;;auop;:&s
awarded, including $140,000 for pain and sséiii;domemc A $367,790 Wzﬁ
Equally, any unconsented to intentional bedily contact is also a batt
of actual damage. However, if the intentional bodily contact alt}?ry}
co‘nse_nted to, is within the accepted usages of daily life, no ;)att -
pn;lclllp]e?fa.s affirmed in the court’s reasoning in Collins v! Wilcock. i
s hostile intent a requirement for battery? ¥ ] |
schoolboys involved in horseplay. The dei%;nf;ii(;?;zi::igfseftlig E SB i
schoolbag, causing the plaintiff to fall and injure his hip. Despite thi;l dpu'ue‘d 5
Court of Appeal held that the tort of battery had not been proved, b:c;llll]sisl'(tni;
2};3\:; J:rz;t the defendant had acted with “hostility”. The case aroused acadenllic and judici
: y in respect of the statement that hostility is a necessary element in b T
instance the view of Lord Goff in F v West Berkshi 00012 1 R

: _ : : re Health Authority [1990
plainly disagreed with Wilson v Pringle on this point). The dilemma isyeE(acerl])azteﬁ(lja IIthO
Yy Lord

Ells:lca C}Ilroom-l. ohnson’s failure to positively define the concept of hostility in his jud
stea i initi
s e pr(;mded onlya peg_atlve_ definition, describing what it is not rather thari antn ?H‘L
iné‘;].ltl m]ljot e _equatedl with ill-will or malevolence. It cannot be governed by the oba '11 .
ion s oW in ftcts like punching, stabbing or shooting. It cannot be solel i
an expressed intention, although that may be strong evidence...”) VB
dNeted 0111}31 bel angry or hostile in order to commit a battery? It would seem not. For in
a doctor’s physical contact when treatin i i i | X
g a patient without the patient’s
i . patient’s consent has 1
eld to constitute battery, even though the doctor is acting with no hostile infant
would seem to be no good policy reason to re o
that the defendant acted with hostility.

In Saeed v Secretar ]
¥ for Justice [2015] 1 HKLRD 1030, a
_ . . / , & case o wrongful I
icttiinm;n o; :h for;;: ?-n national who unlawfully entered Hong Kong, the Court Q%ijr;w?
nalized the Wilson v Pringle principle in these terms: © ehitt -
Wil ms: “Although it has b i
element of hostility is required for ba ility i N i i
: ttery, such hostility is not to be e ith ill-wi
_ . quated with ill-will
e;lc:ia::c;a is reqmjed Of, an act contrary to the claimant’s right to freedom from UDWHI‘I‘&;[]:(:I
Sta{em:ntcggact . Whﬂe no one would dispute the correctness of the latter part of that
st e it is subml.tted that it would be correct, and more coherent, to acknowledge that
Wejliiﬂz 1st .not a requirement of battery. The examples of non-hostile battery (unwanted but
e tOI; en 1;}111;2 medical treatment, and unwanted acts of affecti on being obvious examples)
requirem::t t-h town to be doubted and argue against the requirement for hostility, a
S Vprmg? ] tat ;;1;13% lrlate, has only meagre authority in the case law. limited perhaps, to
e itself. The tort is sufficiently contained b i
y the requir
be unconsented to, and that mere touching is actionable onl it offesivn, s care i
accepted usages of daily life. g
o ia;t;?rry‘; S115l Ia::tlor.lable per sg. Where no actual damage has been suffered, an action can be
Ing in an award of nominal damages. A pe icti
battery or assault or false impri U
: prisonment who has suffered no actual d i i
ILor sl ent wi amage might wish o
Sclvlhe; ;ﬁz Iogl)yc z;sl vindication because his dignity has been offended (see eg YfKa I’%z‘ v Chong
1994/2014, [2017] HKEC 23 6)). A tort action may help restore his dignity and

even in the absence
gh not Specifically
18 committed. This

cerned twg
€ plaintiffy
the English
ad not beep

e,
LN been
~ L 20uc. There
quire that the plaintiff in a battery action prove

if offensive, ie outside of
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Jindicate his rights. The availability of the tort action on this basis ensures a more powerful
deterrent effect for the tort.

By the same token, one need not be aware of the offensive contact when it occurs in order
johave an action in battery. The dignity of the person has been offended, and the infringement
of rights is in need of vindication no less in these circumstances.

[t is important to bear in mind the admonition from Re H (Minors) [1996] AC 563 that the
more Serious the allegation (for instance, an intentional tort, as opposed to negligence) the
Jess likely itis that the event occurred and hence, the stronger should be the evidence before
the court concludes that the allegation is established on the balance of probability. This
apptoach was approved by the Court of Final Appeal in Solicitor (24/07) v Law Society of
Hong Kong (2008) 11 HEKCFAR 117, and was applied in the context of battery in Wi Shu Bun
3 Secretary for Justice (HCPI 1348/2000, [2008] HKEC 854) (alleged assault by police) and
Wang Xi v Lee Pok Hok Andrew [2012] 1 HKLRD 1134 (alleged rape), and in the context of
false imprisonment in Kosasih Muanto v Lei Robert Bo [2008] 5 HKLRD 605 (plaintiff
kidnapped and forced to sign deeds of transfer). In Faridha Sulistyoningsih v Mak Oi Ling
(DCPI 1575/2005, [2007] HKLRD (Yrbk) 418), the defendant employer had been earlier
acquitted. i Magistrate’s Court of the criminal charges of assaulting and wounding the
plaititis; ner domestic helper, but in the civil action, the court found the defendant liable for
sumages for battery and false imprisonment (the defendant had prevented the plaintiff from
leaving the flat throughout the three months of the employment), applying the civil standard
of proof. The court acknowledged that the civil standard in such cases was higher, citing Re
H (Minors), but nonetheless found the necessary proof made out.

Animportant instance of battery occurs in the medical context. An unconsented to medical
treatment is a battery (Cheng Man Chi v Tam Kai Tai (HCPI 1094/2006, [2009] HKEC 205)
(3.2.6.1 above)). This is so, even ifthe treatment was administered by the doctor with the best
of intentions. In Airedale NHS Trust v Bland [1993] AC 789 Lord Griffiths said that “it is
unlawful, so as to constitute both a tort and the crime of battery, to administer medical
treatment to an adult, who is conscious and of sound mind...such a person is completely at
liberty to decline to undergo treatment, even if the result of his doing so will be that he will
die”. A graphic instance of the application of this principle can be seen in Re C (Adult:
Refusal of Treatment) [1994] 1 WLR 290. The patient, a prisoner, was diagnosed as a
chronic paranoid schizophrenic. He developed an ulcerated and gangrenous foot, and against
medical advice, withheld consent to amputation. Having found that the patient’s mental
capacity was not so impaired as to prevent him understanding the nature of his condition and
the nature of the treatment, the patient’s application for an injunction preventing amputation
was granted.

The subject of medical battery is somewhat complex, particularly because of its uneasy
relationship with the more common action of medical negligence, and will be examined in
greater detail in Chapter 16.

Another important instance of battery is in the context of arrest. An unlawful arrest, for
instance one made without legal justification, or without the provision of reasons for the
arrest, or in circumstances where excessive force is used, for instance the unnecessary use of
handeuffs, or strip searches, is a battery (Leung Kwok Hung v Secretary Jor Justice [2009] 4
HKLRD 247, Saeed v Secretary for Justice [2015] 1 HKLRD 1030). As the issue of battery
in the context of arrest arises in the context of the defence of legal authority, a detailed

examination will also be postponed to Chapter 16.
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Issues and Questions

(1) Could Scott v Shepherd (1772) 2 Wm Bl 892, 96 ER 525 (15.2 ab
explained as a case of transferred intention? -
(2) Note that some English commentators doubt whether transferred intention {s fiy]
part of English tort law. See, for instance, Witting (2015) p.253 and Baker ( 199]'}’
p.20. The writers of these books consider transferred intention to be a crimina] | 6}
Prjnciple only, arguing that, despite its adoption in the US civil law, it has ng pJ o
in the English civil law. Baker argues that the tort ofne gligence wouldin anygvacc
Provic'ie a remedy so there need not be resort to the doctrine of transfer:;é
intention in tort law. The matter should now be beyond doubt after the Court of
Queen’s Bench decision of Bici v Ministry of Defence [2004] EWHC 786 (QB)D
case concerning facts similar to those in Livingston v Ministry of Defence [1 98-::1
NI 356 (15.2 above). The court applied the principle of transferred intention ]
(3) Is it really true, as suggested by Baker in the previous paragraph, that negligelnc
can provide the necessary remedy? In Livingston v Ministry of Defence wh;:
caumlses of action were pleaded by the plaintiff? On which did he succee,d'? O
v_vhlch did he fail? At any rate, is it true that negligence is a suitable them; ];
Eabili)ty with which to resolve cases involving the intentional infliction of boséiloy
arm?
(4) Which of the following are batteries: a stranger taps you on the shoulder at the
MTR to ask for directions; a colleague who has fallen in love with you gives you
a kiss; your basketball coach pats you on the backside after you score the wimgn
point in the game? \
(5) Can the mere touching of the clothes constitute a battery? It would seem o ‘k p
Pay (1845) 1 Cox CC 207). It may even be so where the victim does nnt tc.;l\the
gi;lpzag)tl(see Thomas v National Union of Mineworkers (South Wales avec,) [1986]
(6) Can shouting at someone constitute a battery? Do sound wave. ¢oristitute bodily
contact? There is no authority to support such a proposition n. wort law, but it was
s0 held in Hong Kong in the criminal case of HKSAR v Leung Chun W;ai (HCMA
1_52/.’2002, [2003] HKEC 1509). The use of a loudhailer in close proximity to the
victim’s ear was said to be sufficient to constitute the criminal offence of battery.
(7) It would seem that drunkenness does not negate the intention necessary fOJ.;
battery, given the finding of battery committed by the defendant when drunk in
Wong Ka Wai v Lee Man Wai (DCPI 145/2010, [2012] HKEC 75).

15.3 ASSAULT

Assault is another tort of trespass to the person. Like battery, it is actionable per se. Unlike
battt?ry, assault involves no bodily contact. Rather, it involves the apprehension of in.mlitlfiﬂt
bodily contact. The tort consists of the intentional creation in another person of an
appre;hension of imminent harmful or offensive bedily contact. Tt has been described in the
English Court of Appeal as “an overt action, by word or deed, indicating an immediate

- - aadl
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jtention 10 commit a battery and with the capacity to carry the threat into action” (Home
office v Wainwright [2002] QB 1334 (Buxton LI)).

This tort can be committed in a number of ways. Pointing a gun at the plaintiff, raising a fist
as if t strike a blow at the plaintiff, or throwing an object at the plaintiff (even if no contact
is made) are all examples of assaults. Subjective fear for one’s safety is not a requirement of
he tort. Mere apprehension (with or without such fear) of imminent harmful or offensive
podily contact will complete the tort. Of course, as the tort of assault involves apprehension,
10 tort is committed if the victim is unaware of the threat, as where he is asleep, or did not
gtherwise see the attacker.

In the common case where the plaintiff apprehends the attack and actual bodily contact
occurs, the victim will have actions in both battery and assault. However, in most such cases,
the assault tends to become subsumed in the battery. There is little or no discussion of the
assault, and a single award of damages is made. In most such cases the transition from assault
o battery is instantaneous, and the real harm stems from the physical injuries arising from the
battery.

In Pong Seong Teresa v Chan Norman [2014] 5 HKLRD 60 the court held that to succeed
the pleintisf must show that the act “would put a reasonable person in fear of physical
vio'enne” (my emphasis). This suggests, correctly it is submitted, that the threatening words
.t wot must have been such that a reasonable person would have anticipated the threatened
saysical contact. Assault was found on the basis of the defendant’s shouting of obscenities
whilst pointing and gesturing towards the plaintiff “in a progressively angry, hostile, and
aggressive manner”, and the spraying of red paint on the walls of the plaintiff’s premises.
However, there is in law no requirement that physical violence was intended or that the
plaintiff be put in fear of physical violence in order to establish an assault. A plaintiff can
succeed in assault where what he reasonably apprehended was something less than physical
violence. It is enough if the conduct he apprehended was merely offensive, for instance,
unwanted touching, as amply demonstrated in the authorities.

To impose a condition does not negative an assault if the effect of the condition is to require
the victim to do something that he is not otherwise required to do. In the New Zealand case
of Police v Greaves [1964] NZLR 295, a criminal case but of relevance to the civil law of
assault, police officers were called by a distressed woman complaining of abuse by the
respondent. When the police arrived, the respondent came to the door with a carving knife in
his right hand poised at waist height and pointed toward one of the police officers and said,
“don’t you bloody move. You come a step closer and you will get this straight through
your...guts”. On these facts the respondent was convicted of the crime of assault, but the
conviction was quashed in the Supreme Court on the ground that the threat was conditional
and did not constitute assault. In the New Zealand Court of Appeal the conviction was
restored. North P said that:

A threat in its very nature usually provides the person threatened with an alternative,
unpleasant though it may often be. It is only necessary to recall the oft repeated threat
of the highwayman, “your money or your life” to see that if a pistol be pointed at the
victim it would be idle to say that there was not a threat to apply force to the person of
another in circumstances in which the person making the threat had, or at least caused
the other to believe on reasonable grounds that he had, present ability to effect his
purpose, and therefore that an assault had been committed. On the facts of the present
case it was enough that the menacing attitude of the respondent caused the police
officers to retire...We can see no difference in principle between a demand that the

..
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person threatened should retire and a demand that he should not proceed further g, his
lawful occasions. The policemen were present here on t

heir lawful occasiong and thejy
entry was barred; that in our opinion was sufficient. .

In Police v Greaves the court laid emphasis on the fact that the

lawful occasions” (having been summoned by the complainant to investigate g crime ang 2

prevent further harm). The assault is not dispelled merely by the offering of an alternatiye
(“get off this property or T will shoot”) that the defendant is not privileged to enforce. On thjg
basis, the result would be different if the victim had been a trespasser rather thap the police
acting on their lawful occasions.

It is a requirement of this tort that there be an apparent ability to carry oyt the thregy
immediately. This is the same thing as saying that the apprehension of immediate force mygg
be reasonable. In Thomas v National Union of Mineworkers (South Wales Avea) | 1986] Ch2o,

a case in which striking miners made threats o co-workers who were crossing the picket lineg
Scott I said: l

The tort of assault is not, in my view, committed, unless the capacity in question
[to carry out the threat] is present at the time the overt act is committed. Since the
working miners are in vehicles and the pickets are held back from the vehicles, I donot

understand how even the most violent of threats or gestures could be said to constitute
an assault.

It was once thought that mere words without some bodil
assault (R v Meade and Belr ( 1823) 1 Lewin 184, 168
proposition), but such a generalisation may be misleading, Consider a personina comyl=‘ery
dark corridor, threatened by someone he cannot see wh

0 says “give me your money or [ will
shoot”. Although the victim did not see any bodily movement, has he not been assuulted?
In Wong Kwai Fun v Li Fung [1994] 1 HKC 549, t1

he defendant was persvaded by the
plaintiff to borrow HK$148,500 at what proved to be an effective annaj interest rate of
400%. As security, he signed six post-dated cheque

s, as well as o sower of attorney
authorising the sale of his flat should he default in repayment. He did default and, in an effort

to exact repayment, the plaintiff subjected the defendant to intimidation, including occasional
physical contact, but rmore often, verbal threats on his life and on the lives of the members of
his family. The defendant suffered illness, including suicide attempts, for which he was

hospitalised. In reply to the plaintiff’s civil action for payment of the loan, the defendant
counterclaimed for inter alia assault, Woo J said:

y movement could not constitute gr.
ER 1006 is normally cited for this

Merely uttering annoying statements or singing or causing a nuisance outside another’s
house may not amount to a tort, but if threats of physical violence are uttered and,
a fortiori, in close proximity of one’s residence, and reasonably appreciated by those
inside it to be able to be carried out, then they are actionable torts, In the present case,
the threats were uttered face to face, outside the door, and over the telephone or
intercom system. The plaintiff and his pawns could easily have access to and did on a
number of occasions [visit] the property, absolutely uninvited and taking the defendant
and his family members by surprise. In the circumstances, it is reasonable for the
defendant to apprehend imminent danger that the threats were presently capable of

being carried into execution. These threats amount to trespasses to the person of the
defendant.

R —————

police were “present on thej
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defendant was awarded HK$200,000 as compensatory damages (including aggravated
e and HK$200,000 as exemplary damages. N N
= developments in technology may require a rethink of the traditional position on
Moreoze;;sault In the Australian case of Barton v Armstrong [1969] 2 NSWI_{ 451, the
;?:gss E;Ivlerc made .over the telephone. In refusing the defendant’s application to strike out the

claim, Taylor I said:

not persuaded that threats uttered over the telephone are to be properly categolrlsed
k. e words. T think it is a matter of the circumstances. To telephone a person in the
i I1116}29urs of .the morning, not once but on many occasions, and to threaten him, not
ﬁar ; nversational tone but in an atmosphere of drama and suspense, is a matter tl?at a
]'n 3 Czuld say was well calculated to not only instill fear into his mind but to constitute
i;IIZaiening acts, as distinct from mere words. If, when threat‘s in this map.uer .are
conveyed overs the telephone, the recipient has Ibecu led to _beheve -thit}:le is tbe?ﬁi
followed, kapt under surveillance by persons h?red to do hnn physica arn; ) the
extent o1 izilling him, then why is this not something tolput him in fear or appre ;ns ;
of iinmediate violence? In the age in which we live threats may be. made and
¢ominunicated by persons remote from the person threatened. Physical V1'01§nce ;1;
death can be produced by acts done at a distance by pe?ple who are Qut of sight i 3;
agents hired for that purpose. I do not think that these, if they result in apprehensw:. o
physical violence in the mind of a reasonable person, are ou‘E31de the I;lro‘;ec 101}1f
afforded by the civil and criminal law as to aslsault. How IIDIIIf.:dlézlte does the fear ﬂ?
physical violence have to be? In my opinion the‘ answer is 1t_ depen@s on the
circumstances. Some threats are not capable of arousing apprehensmn of v1olen}(]:j in
the mind of a reasonable person unless there is an mm:lcdi_ate prosp.ec.:t .of the t 1e:at
being carried out. Others, I believe, can create the appre]1311§19n evenifitis mlade clear
that the violence may occur in the future, at times unspecified and u}’xcertam. Being
able to immediately carry out the threat is but one way of creating th; fesg or
apprehension, but not the only way. There are other ways, more subtle and perhaps

- ve.

mor;i;faffscihich put a reasonable person in fear of physical vielence have glw‘ays been
abhorrent to the law as an interference with personal freedom and integrity, and the
right of a person to be free from the fear of insult. If ﬂ_le threat produces‘; ﬂ]ze feirec;i’
apprehension of physical violence then I am of opinion that the lawbls f;ea;:; [
although the victim does not know when that physical v1olence.n.1ay e e ecdeth. ,
would for these reasons reject Mr Staff’s first and seconf:l p1'0p::)51t1(_ms and hol tha
there is material in these particulars which a trial judge might thinlk fit to bg subrmt;::ci
to the jury as evidence of an assault...I have in these reasons alr.eady madle it ;ie?rt etl
it would be open to a jury to take the view that there was more involved in the threats
made over the telephone than mere words.

Note that Taylor J did not expressly deviate from the conventional position'tl}at mere worgs
cannot constitute assault. Rather, he argued that telephone threats may not, in all cases, ;
properly categorised as mere words, and that this was such a case. N.or‘lethel_ess, t'htli a;; proi;c
of the court in dealing with the peculiar facts of the case offer_s an interesting varjant on
traditional view, forced on it to some extent by developme‘nts in technology. ot

R v Ireland [1998] AC 147 was a criminal case concerning assault by. means of te cp (Ee
calls. The accused made numerous telephone calls to his victims, but said nothing during the
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EE;CHEOE];EZ tap].nareut]y intended to instil fear by remaining silen
e e éun.es. The House.of Lords upheld the convictions for 5
S .the crime of assault is contained within this offence, and
L rhaile njame as the tort of assault. The House of Lorr:{s hel
roumst f ere words can constitute assault, and went furthe h

ce of threats or any words, could suffice for the offence Eo

t. The Victimg .
ssault caygjp,
hat crime for ol
d that ip app;
olding that gjja
rd Steyn said:

Coun

s sel ;rgu&d that.as a matter of law an assault can never be

e ; an therefolre 1t cannot be committed by silence. The pr o

iy nerest authority, namely, an observation by Helroyd J to i %
g are equivalent to an assault”

2 Rex v Meade and Bel
iroposm.ox? that a gesture may amount to an assault, but th:trw(r
S unrt?hstw and indefensible. A thing said is also a t,hing done

omething said should be inca; i :
: pable of causing an i
violence, eg a man accosti i s
: 0g a woman in a dark alley savi
EL} a m
stab you”. I would, therefore, reject the propos oot
committed by words.
That bri iti i
b Tll'lmgs me to the. critical question whether a silent caller
- +he answer to this question seems to me to be “Yes, de i

Mmitted by Wordg
emise depends on t&
Jury that “ng words oy
1823) 1 Lew 184, 7y
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Wong Wai Hing v Hui We;
: i Lee
(HCA 2901/1998, [2000] HKEC 329)

The defendant (a doctor practising

: medicine i ' i
- e ne in Hong Kong) had previous business dealings

wife who ran an insurance business called “ATA™) and felt

T e ———

ASSAULT 605

,_‘ ed by them after an investment (a restaurant business in Toronto) went bad. Her demand
© eturn of het initial investment was not satisfied. One of her patients (“Chiu”) offered to

e plaintiffs to try to get the money back, and the defendant agreed. During this visit to
jaintiffs’ business premises (7 October 1996) Chiu demanded to see the plaintiffs and
iling to find them, made threats to the staff to the effect that the second plaintiff would be
k. cally harmed if he did not repay the money. Later, in January 1998, the defendant hired
Jebt collection agency (“Yue Hoi”) to try to collect the debt. In the standard form letter
sinting the collection agency, it was stated that no illegal means were to be used to collect
debt, However, on numerous occasions, the two employees of Yue Hoi assigned to collect
e debt (“Kwong” and “Chan Ming Fat”) attended at the plaintiffs’ business premises,
. manded to see the first plaintiff (the husband), threatened the staff, and intimidated the
ond plaintiff (the wife). On other occasions they made telephone calls to the staff and to
-"liie second plaintiff threatening violence if the debt was not repaid. The plaintiffs sued the
&fendant for the assaults committed by Kwong and Chan Ming Fat. The court found that
although Kwoti2 2nd Chan Ming Fat were agents of the defendant, the defendant was not
Jiable for thiei torts as she had not authorised such behaviour. In reaching this conclusion, the
 gourt assessed the conduct of Kwong and Chan Ming Fat, and found that torts of assault had

peat o romitted.

sakrani I...

It is clear that threats and vile abuse per se do not constitute assault (Clerk & Lindsell

on Torts 17th ed., para.12-12}.
[ was referred to Barton v Armstrong [1969] 2 NSWR 451 by Counsel for the

plaintiff, Mr Kwok. In that case, it was held, inter alia, that threats which put a
reasonable person in fear or apprehension of physical violence can constitute an
assault, although the victim did not know when that physical violence may be effected.
In dealing with whether threats made over the telephone can amount to an assault,

Taylor J said at 455:

[see passage from Barton v Armstrong above]

Barton v Armstrong was applied in R v Ireland [1996] 3 WLR 690. L accept that the law
is as stated by Taylor T in Barion v Armstrong and as applied in R v Ireland.

There is as yet no tort of harassment in our law. However, the tort of intimidation by
way of a threat to commit a criminal or tortious act is well established (see Rookes v
Barnard (No 1) [1964]1 AC 1129)...

1 find that on 7 October 1996 two men went to AIA’s premises asking to see the 1st
plaintiff. In my judgment, one of them must have been Chiu. He was the one who had
agreed with the Defendant to go and talk with the 1st plaintiff about returning the
money to the Defendant that she felt that she had been cheated out of by the st
plaintiff. This visit was shortly after the Defendant’s discussion with Chiu. Also, the
Defendant said that she knew that one of the two men was Chiu. I am satisfied that they
were impolite and rude and made the threat that the police would come to the office

very soon and take away all the documents and computers and that the press would also
come. Lau was asked to get in touch with the st plaintiff or else they would take action
and the 1st plaintiff would have to bear all the consequences. This was intended fo be
conveyed to the 1st plaintiff. I also accept Connie Mo’s evidence that one of the two
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men said that some people would just disappear without any apparent reagg
also obviously intended to be conveyed to the Ist plaintiff. Thig was
calculated to extract from the 1st plaintiff the money said to be owing Ly him g ..
Defendant under a threat that he might well disappear if he did not repay. Ahhouﬂlc
neither the 1stnor the 2nd plaintiff gave evidence to the cffect that they were fi ghte "

n. ThjSWBs
N my viey,

by this visit, I am satisfied that there was a reasonable apprehension of physica] o
to the 1st plaintiff. This was, in my view, sufficient to constitute an assault o th é 1:
o

plaintiff. I am also satisfied that the tort of intimidation a
been established.

T'am also satisfied that the 2nd plaintiff did receive the telephone calls on 9 October
1996. The inference I draw is that it was probably Chiu who made the telephone calls
He said that the 1st plaintiff had absconded. T do not, however, think that constituted &n
assault or intimidation even though the telephone calls must have been WOITying anq
unpleasant. In my view, they were not actionable Wrongs.

Tam also satisfied, on the evidence of the 2nd plaintiff, Lan and Connie Mo, that oy
9 February 1998 and 13 February 1998 Kwong and Chan Ming Fat, as employees of
Yue Hoi, assaulted and intimidated the 1st and 2nd plaintiffs. I am satisfied that both of
them shouted and used foul language on those occasions,

I am also satisfied that on 9 February 1998 Kwong threatened to 80 to the Jgt
plaintiff’s home to search him out. I have no doubt that the 2nd plaintiff was scareq by
this incident and I accept her evidence in this regard. [ also believe and accept the Ist
plaintiff’s evidence that he was scared by the visit of the two men on 9 February 1998
and was concerned for his safety, the 2nd plaintiff’s safety and the safety of the othe,
colleagues so much so that a report was made to the police. Apart from behaving in 5
rude and impolite manner and using foul language, a threat was made to search the gt
plaintiff out of his home. This was obviously intended to be conveyed to the Isiu.sintiff
as well as to the 2nd plaintiff and would have caused a reasonable avpicksnsion of
physical violence. This, in my Judgment, amounted to an assault ang irtimidation of
both the Ist and 2nd plaintiffs. ..

Tam also satisfied that on 13 February 1998 Kwong made a theeut ihat 15 youngmen
would come up to ATA% premises and cause a disturbance o2 being told that the Lst
plaintiff was not in. This was again no doubt intended to be conveyed to the 1stand 2nd
plaintiffs. There was a reasonable apprehension of damage to property and physieal
njury to the person with the threatened presence of 15 young men coming into ATAs
premises to cause a disturbance. In my judgment, it constituted an assault on, as well as
intimidation of, both the 1st and 2nd plaintiffs,

I am also satisfied that the debt collectors Kwong and Chan Ming Fat were
responsible for the red paint that had been sprayed outside ATA’ premises with Chinese
characters asking the 1st plaintiff to repay. I infer that this was done by either Kwong
or Chan Ming Fat or both of them. This was not, in my view, strictly an assault but I am
satisfied that this amounted to intimidation of the 1st plaintiff.

The next thing that occurred was on 20 February 1998 when Lau received a
menacing and threatening phone call. I am satisfied that the message was intended to
be conveyed to the 1st and 2nd plaintiffs. There was a direct threat to canse physical
violence to the st and 2nd plaintiffs as well as to Lau. I am satisfied that the caller
threatened to chop up the 1st plaintiff and disfigure them unless the 1st plaintiff paid
the money back to the Defendant. I disbelieve Kwong on these matters and reject his
evidence. I am satisfied that the caller was either Kwong or Chan Ming Fat. They must,

gainst the gt plajnﬁﬁ"has
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. have been angry with the 1st plaintiff for reporting the matter to the police.
o o the arrest of Kwong and Chan Ming Fat on 18 February 1998 and the
ey onversation to Lau occurred shortly after that on 20 February 1998. In ny
feleph” (';t was either Chan Ming Fat or Kwong who made that menacing phone call.
;-lgmeﬁz’tilmted an assault on both plaintiffs as well as on Lau. This also amounted to
- r;::of intimidation against them.

pe ;G ichrani ] went on to consider the issue of whether the defendant, having hjrccll the
) ﬂegt 20]1ectors was vicariously liable for the torts committed by them. He determined

Jhat vicarious liability could not be proved, and therefore dismissed the action against
at v

{he defendant.]

Jction dismissed.

\ofe that the decision as regards the defendant’s vicarious liability for the torts of her agents
N s

yas reverser! oy ¢he Court of Appeal in Wong Wai Hing v Hul Wei Lee [2001] 1 HKLRD 736

(113 abrive) s -
iﬂ? ;:Jz ngvWest Global Ltd (HCA 1810/2000, [2001] HKEC205) involved facts similar to

Wase u* Wong Wai Hing v Hui Wei Lee. Relying on Barmr.z vAr:wst‘rong, Deputy ]u.dg::a Kwan
gmpliedthat words spoken on the telephone can, inappropriate circumstances, COJ?lStltLl eanas-
ilt: “The threat on the telephone which would have put a reasonable person in fealt or ap-
;’izllﬁusion of physical violence, in view of what happenec.:l inthe LSY office a short Whllz f[go,

glso constituted an assault”. However, no liability was imposed on the .defendant creditors
: .ﬁecause they had not authorised the use of unlawful means _of dul"-;bt collpctwn. N
 The problem of shady debt collection agencies engaging in dubmw_us and heavy- ElIfl t;
collection tactics has been the subject of public concern for SOII-IB tllme. Thc? cru;z 0 the
i;roblem is that, as in Li Wai Ying v West Global Ltd and Wong Wai Hing v Hui Wet ee, the
creditor may be able to rely on the term of the contract with t]Fle debt collectlol} ager:ﬁy
instructing that “no unlawful means” be used in the debt collectlog. Such a term is har 1y
enough to encourage strictly lawful practices by the debt c_ollectmn agentls, whose any
interest is in receiving the hefty collection fee from the clrfadltor on comp_letlon of the de ‘f
'cbllecﬁon. Yet it may provide a means of avoiding Iiabﬂlt_y by the creditors. Employe.rs
ﬁcarious liability cannot normally be imposed on the creditor because the debt col.lectmn
agents are not servants. And although the debt collector§ may be a_gents of the credltor,. no
. vicarious liability attaches to the creditor unless the crechtor. authorised the torts. Somt:.C tdmlljt:
ago Hong Kong’s Law Reform Commission examined the issue of unlawful means of de
collection (see Regulation of Debt Collection Practices (2002)). Tl}e reclommsndatmns vseie
to regulate debt collectors more closely, to establish a new 11censmgl scheme, an {;‘
criminalise certain forms of debt collection. However, the recommendatlolns fell short o
imposing liability on a creditor who retained the services of a debt coll§ct1on agency thaf[
engages in unlawful debt collection tactics. Moreover, there appears to be little or no prospec
that the reforms will be turned into law in the foreseeable future.
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Issues and Questions

(1) Pointing an unloaded gun at th inti i
Ge?rge (1840) 9 Car &g; 483, 1673}J }:?I]f gfl f:;l;o;'zzsetltgte al'] &
plaintiff knows that the gun is unloaded? For a disc r, el
the apprehension, see Trindade (1982) p.233 P

(2) ;slati};i:ir:f ’:uf;fjlclelllt intention for assault where the defendant fireq
apprehendedu-:gltllt(;?t’?allllldBES? vlj;'m?igy ajlrt P hear; tseg[:so}tn i

] . ? nstry of Defence [2
;j:fe ;n;?g:}ghﬂ;z ts}imgting (.)f civilians by n{embegs Ooofﬂ-lslwl\l/[{: :86, @

o In,tenﬁon ini, i at mteni.tmn., whether actual or imputed, cou]i ig tS> e
b ol ;)hves a subjective state of mind, and according to E]'.e. i
i theovlm that the soldiers muyst subjectively have apprec‘las i
O, c aunan.ts would be put in fear of the immediate 4 Iaf?q
L -+ Lhere is no evidence that it crossed their minds at 11 i
ocs the principle of transferred Intention, applie o

sault: see p Ry
atter whethep
reasonabley,

o
that
ﬁ:t)ai

ed as a consequence of the shooting woyld \

have been felt quite independently of the chosen target

Principle would considerably widen

burpose or justification”,
had taken place in that ¢
made by Elias J?
(4) Assault and batter i
Y are crimes as well as t
o ; : orts. Hong Kong h j
assiu]st (ﬁ;irc;?ch in enactLpg that summary proceedings befogre ?Smi.\; I{Td -
uding battery) in which the complaint was “prefes ﬂdk' tl? : 'at'e o
t12a 9y the victim”,

Sha b l LN e
pl" ngs S 8
1 € a b(ﬂ.] tO Cl\'l) ()Cee(h g ECHOH 38 Of the Oﬁ‘en €S8 L\ga]nSt the I €rson

La
) ay,

on for the distinztion

Ifa ly I)eIS(J ﬂgﬂ st WI 01 E[]ly such comp an 8S. ;4ﬁ;; ([eal ]]g W “l 1€
1

crimes of assault and battery] j
: y] is preferred b
5 : "~ y or on behalf
Pﬁ}%: f}:,: 3 thlams such certificate of dismissal, or, having Zee?lfcgfw'p?rty
i ‘1’\]’1 2 € amount adjudged to be paid, or suffers the imprisoulquri
oy very such case he shall be released form all furtt
proceedings, civil or criminal, for the same cause et or ol

C Df 3.38 18 thﬂt H the Cri1 a. [) DCGE([ S were co auctec Iy Wa& oi
Ihe ejfe t min 1

].ﬂg (&)
p{] vate [)I osecution ( C()ﬂ)plalnt 15 prefel I‘Ed b}‘ sey the party aggl’]e ‘v‘ed ), no Cl\'ﬂ
action can ])e l)rt)ught, WhEthGI’ the prOCeedﬂlg IGSLﬂted mn a acqultta] or a
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by the English Court of Appeal in Wong v Parkside Health NHS Trust [2003] 3 All
ER 932 to prevent a civil action in assault following a criminal conviction
obtained by private prosecution.
5) Could s.38 not be circumvented by bringing the civil action first and making the
criminal complaint sometime later?
For the authority to bring private prosecutions, see s.14(1) of the Magistrates
Ordinance (Cap.227). For an example of a case that applies .38, see Tam Chui v
Hui Fat [1959] HKDCLR 116.
(7) Of course, criminal prosecutions commenced in the ordinary way are no bar to a
civil action, indeed may assist it (see s.62 of the Evidence Ordinance (Cap.8), and
discussion at 3.4.3 above). In Wong Yin Wa v Chan Shing (HCPI 1125/2000), the
defendant who was earlier convicted of assaulting his co-worker with a chopper,
was found liable in trespass and was ordered to pay the plaintiff damages in the
amoriat of HK$745,428. In Au Kam Han v Au Kam Ming (HCPI 1069/1998,
[2001; HKEC 279), the defendants were earlier convicted for the beating to death
o 4 business rival. In the civil action the court ordered them to pay damages to the
dependents and estate of the victim, in an amount exceeding HK$13 million,
Seagroatt J observing that this was a rare case in which convicted criminals had
money to pay a large award of civil damages. Moreover, an acquittal in the
criminal proceedings does not clear the defendant of liability in subsequent civil
proceedings, because the civil standard of proof applies (see eg Faridha
Sulistyoningsih v Mak Oi Ling (DCPI 1575/2005, [2007] HKLRD (Yrbk) 418)
and the discussion at 15.2 abave). For a historical examination of the relationship
between criminal and civil proceedings, see Dyson (2011).
In the UK, 5.329(2) of the Criminal Justice Act 2003 restricts the bringing of civil
claims that concern the events which led to the plaintiff’s conviction for an
imprisonable offence, apparently because such claims are thought to denigrate
the criminal justice process. The plaintiff must obtain leave to bring the trespass
claim and leave is only granted where the defendant’s acts were grossly
disproportionate (ses Dyson (2011) p.1).
(9) What interests are meant to be protected by the tort of assault, as compared with

the tort of battery?
(10) For a discussion of the nature of intention in assault and battery, see Cane (2000).

(

®

(8

—

154 FALSE IMPRISONMENT

This tort is committed when the defendant intentionally causes the plaintiff'to be restrained or
confined within a particular limited area. The tort can be committed in various ways, for
instance by making a wrongful arrest, by detaining a person for longer than is justifiable, or
by simply preventing a person from leaving the place where he is (as in Faridha
Sulistyoningsih v Mak Oi Ling (DCPI 1575/2005, [2007] HKLRD (Yrbk) 418)

(15.2 above)).
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Bird v Jones
(1845)7 QB 742, 115 ER 668

orary fence tq Create g

blocked off part of the bridge, and succeeded in climbing over the

of the bridge company) then stationed two policemen to prevent
plaintiff from proceeding forward

prevented from leaving that place, within the ambit of which
would confine him, except by prison-breach. Some confusio
from confounding imprisonment of the body with mere Jogs of freedom:; i
of the definition of freedom to be able to go whithers
Imprisonment is something more than the mere [gsg of'this power; it
of restraint within some limits defined by a will or power exteri

Lord Denman CJ (dissenting). .,

There is some difficulty perhaps in defining imprisonment in the a
reference to its illegality; nor is it necessary for me to do so, becavse

acts as amounting to imprisonment. That word I understand to mean any
person by force, . .

dsiract without

Itis said that the party here was at liberty to go in another direction...But this liberty
to do something else does not appear to me to affect the question of imprisonment, As
long as Iam prevented from doing what T have a 1i ghtto do, of what Iimportance is it that
I am permitted to do something else? How does the imposition of an unlawful
condition show that T am not restrained? If T am locked in a room, am [ not imprisoned
because I might effect my escape through a window, or because | might find an exit
dangerous or inconvenient to myself, as by wading through water or by taking a route
8o circuitous that my necessary affairs would suffer by delay?

Itappears to me that this is a total deprivation of liberty with referenc
for which he lawfully wished to employ his liberty:
not the mere obstruction of a way, but a restraint of

¢ to the purpose
and, being effected by force, it is
the person. ..

Action dismissed.
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ﬁ_‘(] B,Ud V Res o7 t[le tort to i d3 be tOtal.
| be commi restraint must
b be sce J() s 0 tte 1 € Ire
P tho] gh tbe p[aitltll'l [ S pat]‘l across the bridge was blOCde, he COU[d ha‘ve{etuIHed fro[ﬂ
” an estra nt was not tOtal.
][]3 came d I erefore the resirail
ﬁ f D ;E T 4

(8] llfegl.latd, Was aCCOSted o1 the Stl‘eet a,Ild questloned by hlS emp Oyel’S about
Q

ingp ndant committed

o ; fe
’ . ff complained that the de
ard uniforms. The plainti . pome to the
removal ot hfetg:lvhen one of the defendants tried to block the plaintiff’s Wayfbazl\{;ement
. N . BN/l 11
Prlsonrnt~1 :easoned that a partial interference with the plaintiff’s freedom Dot ——
The couw where the plaintiff was free to turn back or take a detoulrsdggi 110 -y
urstances i k & Lindsell on Torts at paras.15-23]. On >
. ent [the court cited Cler, ase e oty bisans
unp?sotnomnl ! uged his body to block the plaintiff, and the plaintiff did manage to byp
defendan )
er path. : B onsidered
i ot azotrl:: thle) only means of escape is unreasonable, the restraint W‘}lll belzinti o P
. Z of escape will not be reasonable if it involves dang_er to the p windo;?V o
" :
i me?a an obvious case, if the plaintiffis locked in a room with o metl easonable
nce, £0 SL “fa tower block, there may be a means of escape, but as it is not r )
)5th stoey o o ad
' - imprisonment is commuitted. . ) o Haasad
Re. -, ffa'lser:;lr?t must occur against the plaintiff’s will. This 1ssu§ <1:]a.11 be comp
.onfine : OWSs.
X Xh‘.'hd t;?;mrance or exit is governed by contract, as in the case that fo
where

Herd v Weardale Steel, Coal and Coke Co Ltd
[1915] AC 67

i dant’s mine, which operated a shift system. At 9:30
ihe plainﬁﬂ‘wasdan crifi]eog f:elilti}illce?:ifinorztininadly would have terminated Work al‘i :f h 3? t};r;l
. k- Plal_ntlff etS' Ci the plaintiff was ordered with two others to do certain wor 1 ! tz
Olllﬂlﬂ | quesflo'fhe WII))l'kerS refused to do the work. At about 1.1:00 am, th.ey :;si ﬁewas
A i i ‘:h defendant refused to allow the men onto the lift Iuntﬂ their s s
i E:ere eventually permitted to leave at 1:30 pm. At trial, the plainti P
mleﬁ?-i};}iiﬁil for false imprisonment. However, the Court of Appeal reverse
SlCCess

decision, and the plaintiff appealed to the House of Lords.

Viscount Haldane LC...

i d pending its
i i train and the doors are locke
ds...if a man gets into an express ‘ .
ﬁvﬁf;t ?ts destination, he is not entitled, merely becausf[ thl;a tran:i[ h::dbtf;l;aigi * thz
. ; let him out. He has ente !

i 11 for the doors to be opened to : : °rahon
Slgnallli(;tc}fale is to be conveyed to a certain station without the opporhmdlgeotrim Si
f)eurtn?nsefore that, and he must abide by the terms on Whl;;h he fl':la(;se ZI:;:;Z et in.the

’ ine, from which access to the sur ! :

hen a man goes down a mine, ) e
:l’)seence of special facilities given on the part qf the owner of ?snl;l;mmstames
entitled to the use of these facilities (subject Posslbly to the exze}; N
to which I have alluded) on the terms on which hefhe;s e;tclir; éouthnlcnill Lresis fom

ici ittee of the Priv
id down by the Judicial Commi : . e
ghla ' “fasj\lf?w Ferry Cz [1910] AC 295 that that is so. There was a pier, egglin gyout
" nfatl'n ns a penny was to be paid by those who entered and a penay 1;)n El ke
rTe}?u a;;a er I:)f the exit gate refused to allow a man_who had gone in, a‘\cfl ng ;Jhmg i
o butg having changed his mind about embarking on a steamer, an
penny,




