CHAPTER 2

Ant_ecedent Statements and Background Reports

‘Everyone has a past, but thats just it — it s in the past. '
_ Nicholas Sparks

After the accused has been convicted, the court needs to obtain in formation about him
from various sources, so it can sentence on a correct basis. Much of the information
will come from the prosecution and the defence, but the social services and others
play an essential role. It is vital for the court to be aware of the history of the accused,
and the word ‘antecedents’ is as ‘wide as can be conceived’: R v Vallett [1951] 1 All
ER 23, 232. The court will be aware of the offence or offences commifted by the
acersed and of the details, but if other offences committed by him are to be taken
‘n'o consideration for the purposes of sentencing the court must have "a proper
understanding of the offences in question’: R v Pond [2007] EWCA Crim 2383.

In Law Chung-ki and Another v HKSAR [2005] 4 HKC 405, 411, Bokhary and
Chan PJJ said:

an antecedent statement is an uncautioned statement taken from an accused by the police in
order to enable them to inform the court of his antecedents for the purpose of sentence in
the event of a guilty plea or a guilty verdict.

The antecedents of the accused include all aspects of his history, whether favourable
or unfavourable. They include details of his background, past life, personal, family,
social, employment and vocational circumstances, as well as of his current way of
life and its interaction with the lives and welfare of others: Jones v Morley (1981)
29 SASR 57, 63. It has been described as a ‘cardinal principle’ that sentences which
are imposed should be ‘based on reliable, comprehensive information relevant to
what the court is seeking to do’.! Out-of-court statements made by one accused about
another accused to a probation officer do not begin to qualify for these purposes:
HKSAR v Wan Ka-kit [2006] 3 HKLRD 9, 12.

Pre-sentence reports are an obvious means by which a court can understand the
history of the accused and his situation: Re J K Stonham [1977-1979] HKC 287,
291. Such reports should inform the court not only of the background and position of
the accused, but also of his attitude to the offence. They must advise the court of the
facilities which are suitable for the accused and which are not, having regard to his
needs and circumstances. The reports will often indicate if the accused is suitable fora
particular sentence, be it custodial or otherwise. Reports, however, should not be sent
for as a matter of course. In HKSAR v Nguyen, Pauline [2007] HKCU 858 (CACC
417/2006, 18 May 2007, unreported) McMahon J said:

1 Report of the Interdepartmental Committee on the Business of the Criminal Courts, HMSO
(1960).

27




A :
ntecedent Statements and Background Reporis
' Antecedent Statements and Background Reporis

WI ep T to the sentencing C or
1at reports are called for prio of an of ender is VEry lllll(..' a matter f

[hC diSCTtﬂiOIl Of t] > i i
he sentencing judge. It is only i e ju n
] ; nly in cases where the j
¢ judge by not ordering a
i 1

LRD 501, 508. In R v Canfie

oo2] 2 HE

S )L’Clﬁl.. fep()]1 could be said to be clear wrong a s court will mterv
e cleal I}‘ f
couw ntervene.

ay often make it impossible effectively to mitigate a sentence for
jarly if it displays a settled intention 10 ignore all warnings and
an also be of use in another way.

Abad antecedent record m

an alleged offence, particu

Ii a baCk IOl I t ie I() the qu w7} ] T 1 ac ] scord ¢
g Oulld epO 18 Cal d ich are
H estion ar Cl COT!
1S€S 0! Whtthe 1.1 € h
le:d However, st
Jgail nitting C1 ne WeEV

Should he “‘Hnanded m CllS[()d 1n the meantime S (] iatric le[l(’ {s are requ
d

a period of observation will be nec . : 2 ’ o
Psyclnatric Centre may be unavo?d:;?;l-r)?jzgia period of de?ention in the Siu Lam ic: sﬂzgcu,::.cnm by his words but by his actions, that (he) has made determined efforts ...
(_HCMA 560/2006, 23 August 2006 Lmré ort dR 4 ﬂ.-‘?AShEA—ifaj [2006] HKCU 1499 to change his Way of life for the better. In such a case, the court will be very ready to give
it may mean that he will already ha\:'e Sers d ed). But if an accused is held in custody, him whatever help it can by imposing a sentence which is much less than his latest offence
ultimately receives. He will, therefore havee b?;;mlgla_“d the length of any sentence hé might otherwise deserve.
bjigiedta sorve s pocd e o o {f defence counsel feels that a pre-sentence report will assist the accused, the court
e: HKSAR v Pang Chi-wah (HCMA 1243/1998, 22

‘whatever the merits of his appeal agai : A

Chi-hung [2005] HKCU 1420 (HCM%ET’?; /i(z)%mmn or sentence’: HKSAR v Won Sy
ing i : 2005, 14 Oc . 8 Jld be invited to send for on
2‘3;‘&‘:;5;11% el:t ecustoldy of an accused whose m"fencl1 ggézbﬁétzggl?fz?fg Qned)' The iziuary 1998, unreported). Background reports of that type are often useful where
Lok-fi [2007] SECES’been Cgllcd ‘a misuse of the court’s power’: 11;( SI;;m’ledlate a first offender appears ‘on a fairly serious charge™ HKSAR v Thapa Magdalena E
i BKSAR 32’* (HCMA 1063/2006, 26 March 2007 unn; rted v e [2000] HKCU 709 (HCMA 1131/1999, 7 September 2000, unreported). That said, if
AR v Yan Kai-yip, Raymond [2005] HKCU 913 (H’CM p(o = a court is prepared to make every possible assumption in favour of an accused it 18
) A 95/2005, 8 July entitled to conclude that a pre-sentence report is not required before sentencing him

2005, unreported) Carls :
on DJ said:
to prison for the first time: R v Armsaramah [2001] 1 Cr App R (8) 467, 470. But if
luate it and determine

[ would wish to obs
T serve that a remand in
unless it is very much on the cards that som:ufsot:::y ?hould not be made before sentence a background report s sent for, it is the duty of the court to eva
particularly in the case of someone of good chamctgr T?Et{)dla] s;ntcnce is to be imposed whether it 12 adequate for sentencing purposes. Then, as it was put in R v Okinikan
g . If a remand in custody is ordered i ’ { ) 5 :
$ n (1993) 14 Cr App R (S) 453, 456:

cases where a custodi "
stodial sentenc i :
court is wanting to punish a de'lsnﬁa:‘?t)hkcly‘theu this may give the impression that the
. . < an * a s . . 3 .
intention of ultimately imposing a cust g interlocutory’ basis without ever having th v-ovided the report is 10
e b worker and gives appropriate information
which bring him before the court, the judge

writing and is made or submitted by a probation officer or social
about the offender in relation to the offences
is not obliged to ensure that every detail of
further pre-sentence

Pre-sentence reports should onl P y
The Court of Appeal has depreizizgiizr?d‘d ll_ley mlght be of some practical value. information put before him by counsel is checked and confirmed ina
King [2001] 3 HKLRD 68, 73. When a o i% a try’ approach: HKSAR v Cheung ¢ report or by Way of addendum. If he considers that a further written report is required to
accused a warning that all sentencin Qoun &.end§ for reports, it should give the D) confirm further information, he may of course adjourn the case. but he is not obliged t0
[2001] 2 HKLRD 601, 606. If that %Soclféfensitremlfli]m open: HKSAR v Lai Yip-sing do so.
Etgegf:llf?-l;ci;higogi is to be sentenced in oné \A‘?’aly r‘:t;lc::: ﬁ:;:lnfn]:t[}? : };{%rltl': ¥ Previous convictions are usually ascertained through the Criminal Records Bureau of ||
M [b ] 1 HKC 573, 579. Ultimately, it is for the court toeri.» ‘\‘\‘]“ ¥ the Hong Kong Police Force. The duty of the prosecution 18 to ensure that an accurate ‘
[2008] H ¢ passed, and not the compiler of the report: HKSAR v.1 decid what criminal record 1s placed before the court for sentencing purposes: Attorney General
]f]' K_CU 279. ? ’ v.Lain Tsz-fung v Cheung Pit-yiu [1989] 2 HKLR 12, 13. A properly prepared criminal record will
i ceptzg:f;fi??mcm is inevitable, ‘reports should not, unless thare be _ contain details not only ‘of convictions, but also of ot‘f"ences_previously taken into
el bC‘C'imStE'“CBS- be called for as they serve no real erDus:e de)me quite consideration and warnings administered under t‘he Supenmen‘det‘{ts’ Dlsclret_mn
2 HKC 2 6? 2% en on the probation service’: R v Wu Ao el E(l;] hl’ﬂ‘mose an Scheme. There is no obligation on the defence to point to deficiencies in the criminal
simply too, seri(;si ‘:Ommﬂlllty service report should not be sought if ﬂ‘;eec’)*;]_[ L 993.] record placed before the court. In Tam Hon-ho v R [1967] HKLR 26, 41, Rigby J said:
2720 (HCMA 14]/281‘:”;?"8?;;3 a gourse‘: HKSAR v Townsend [2014] ;ﬁzzg In accordance with the accepted principles of criminal jurisprudence under English law
reports in such Ci[’CllmSte;nces is ‘ot'er ‘—0 l‘4~ unreported). To call for pre-sentence I have always presumed that a man was pru.:sumedi to have a good character unless there
v Pak Wan-kam [2002] 2 HKSCA 465105&1 as well as unfair to the appellant’: HKSAR was some ewd.ence to the contrary and that it was for the prosecution, where necessary, 10
reports auglit ot tohe called-far-wi , 470. H()Wc\f?r. there is no rule that background adduce that evidence to the contrary.
kit and Others [2003] 2 HKC ]78V;§zever the offence is serious: HKSAR v Law Ka- The duty of the court is to pass an appropriate sentence for the offence of which the
L accused has been convicted: Secretary for Justice V Tse Sheung-kai and Others [2001]

3 HKLRD 487, 500. That duty can only be properly discharged if all material relevant

The criminal rec i
ord of the accused is hi
ed is highly relevant to sentence. It forms part of
fore it. The court will be aware of the nature of the offence,

the matrix of fact upon whi :
628. The previous c!:) nvicti:ﬁ; gf; 3]1‘131; to be sentenc.ed: R v Bailey [1988] Crim LR to sentencing is placed be
sentences need to be assessed in the de(t:;;lnsfd ‘{ﬂd his fallure. to respond to previous but it must, in assessing the object of its sentence, be apprised of the circumstances
HKSAR v Cheung Kwok-yip, Peter [2010 ;natloﬂ‘ of the seriousness of the offence: ‘ of the offender. That will facilitate an assessment of whether the accused is to be
justify the selection of a .hig'her e | : HKC 470. A bad criminal history may ! punished or reformed, as well as the decision of where exactly on the scale the starting
g point for sentence: HKSAR v Ngan Po-yuk ‘ point for sentence should be fixed. At this stage, ‘the court must have regard to those
’ ' matters which tell in his favour, and equally to those matters which tell against him’:

R v Queen (1981) 3 Cr App R (8) 245, 246.

28
29




Antecedent Statements and Background Reports

Pre-sentence reports are based primarily upon information supplied by the
accused. The prosecution is invariably in no position to challenge mitigation of 3
personal nature. Provided that the antecedent matters which are relied upon are not
inherently implausible, the court may feel disposed to accept them. After conviction,
any ‘information which can be put before the court can be put before it in any manner
which the court will accept’: R v Marguis (1951) 35 Cr App R 33, 36. There may, that
is, be some relaxation of the strict rules of evidence: R v Cheung Hong-chung [1995]
3 HKC 209, 211. Hearsay evidence may be admissible as mitigation, and leading
questions may be tolerated. There is a recognition at this stage that courts are not to
be denied access to information relevant to sentencing through the ‘imposition of al]
the restrictive evidential rules common to a trial. Yet the obtaining and weighing of
such evidence should be fair. A substantial interest of the offender is involved and the
information obtained should be accurate and reliable’: R v Gardiner (1982) 68 CCC
(2d) 477, 514.

Once a pre-sentence report is available, the accused may challenge its contents.
In that event, the court has two options. It may disregard the report, in which case
this should be made clear to the parties. Alternatively, it may become ‘the duty of
the judge to inquire into it; if necessary he should adjourn the matter, and if it is of
sufficient importance he may require legal proof of it’: R v Campbell (1911) 6 Cr
App R 131, 132. Whether or not the report is favourable, the accused is entitled to
address the court upon its contents: R v Au-yeung Ming [1970] HKLR 193, 196, If
the accused, having denied his guilt at trial, confesses to the probation officer after
conviction, the court should be slow to treat this as indicative of remorse. As Litton
VP explained in R v Wu Chun-piu [1996] 4 HKC 495, 500:

We think therefore that use of such post-conviction ‘admissions’ should only be relied

upon with caution and only where a court addresses that risk and is satisfied that there is 2

genuine admission of the offence with acceptance of the verdict.
If the accused advances a particular version of events to those responsibiie. tor
compiling the pre-sentence reports, the court should not in general reject that version
out of hand, even if it seems unlikely. An inquiry may be called for: R v Qaiiey [1998]
1 Cr App R (S) 100. Facts of relevance, however, need to be establishta\by evidence
which can be tested, and not through *histories provided to third psrvies’: R v Niketic
[2002] NSWCCA 425. In R v Schofield (2003) 138 A Crim R 19,552, Carruthers AJ
said:

This court has stressed over many years the undesirability of relevant facts for sentencing
purposes being placed before the sentencing judge by medium of statements allegedly made
by the offender to Probation and Parole officers, psychiatrists and the like.

If the version of the accused is ludicrous or is so obviously contradicted by other
material before the court, it may be discounted. Sentencing proceedings ‘must be both
practical and fair’: R v Lobban (No 2) (2001) 126 A Crim R 468, 473. In situations
which are not clear-cut, the court should look further into the matter if what is asserted
might be relevant. In R v Cunnah [1996] 1 Cr App R (S) 393, 396, Mitchell J said:

When fresh, highly relevant material appears in a pre-sentence report of this nature, there
must be a discussion between counsel and the judge, particularly in circumstances such as
this, where pleas have been entered and accepted on a very narrow basis of the facts indeed,

That discussion is necessary so everybody is aware from that moment onwards upon what
basis the judge will thereafter proceed.
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before the court which is relevant to the character of such person and his physical
and mental condition.

(1A) This section shall not apply to a person who has been convicted of any offence which
is declared to be an excepted offence by the Third Schedule.

Although on its face mandatory, section 109A has been realistically construed. If the
accused will be imprisoned no matter what the information garnered, it need not be
complied with: R v Yip Yuk-ching [1987] 3 HKC 234, 236. In Yip Yuk-ching’s case,
the court was concerned with the sentencing of young illegal immigrants from the
Chinese Mainland. Wong J said:

Reports from probation officers or the Commissioner of Correctional Services would not
be of assistance to the court in deciding whether there are other methods to deal with young

illegal immigrants where, by the very nature of the offence, sentences of imprisonment are
inevitable.

Section 54A of the Dangerous Drugs Ordinance (Cap 134) requires the court in
some circumstances to postpone sentence for some offences and to consider a pre-
sentence report. Section 54A(1) provides that once an accused has been convicted
of an offence of either unlawful possession of dangerous drugs, contrary to section
8, or unlawful possession of apparatus fit and intended for the smoking, inhalation,
ingestion or injection of a dangerous drug, contrary to section 36, then:

(1) Subject to subsection (1A), no sentence, other than a non-custodial sentence, shall be
imposed on a person for an offence against section 8 or 36 unless the court has first
considered a report of the Commissioner of Correctional Services on the suitability

of such person for cure and rehabilitation and on the availability of places at addiction
treatment centres,

Section 54A of the Dangerous Drugs Ordinance is mandatory: Attorney General v
Chan Ching-ho [1994] 2 HKC 457, 458. It must be complied with no matter hov®
many times an accused has previously been sentenced to the drug addiction treatment
centre: Attorney General v Chan Tak-king and Another [1989] 2 HKLR 428436,
Section 54A must equally be observed when a court of appeal sets aside a ¢onviction
for trafficking in dangerous drugs and substitutes a conviction for simpie possession:
HKSAR v Yan Suk-yin [2004] 1 HKLRD 677, [2003] 4 HKC 250. The esiceptions in
subsection (1A) are concerned with situations in which the accused's ¢ither convicted
in the same proceedings of any other offence and is sentencad-tor that other offence
to imprisonment for more than nine months, or is at the time o conviction serving a
sentence of imprisonment in excess of nine months. When section 54A applies, the
court must remand the accused for a period not exceeding three weeks as it considers
necessary for the preparation of the report.

In the Court of First Instance, the practice in relation to antecedent statements
is regulated by the Practice Direction entitled Criminal Proceedings in the Court of
First Instance, under the subheading of High Court (Antecedents).* This is, in some
respects, more comprehensive than its English counterpart.®

The Practice Direction provides:

1. Before the date fixed for hearing of every Court of First Instance criminal trial the
police should supply a list of the accused’s previous convictions to the Court.

2 Practice Direction 9.3, 31 December 1998.
3 Practice Note (Crime: Antecedents) [1993] 4 All ER 863.
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Such a list of convictions must also be supplied to the accused’s solicitor on request.
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Since 20 June 1994, the police have provided antece.dem statements in thel Dtlzr]rézt
Court. The format of such reports mirrors that used in tl.le Cm}rt‘ohf Flrlst llrswmus.
However, a judge of the District Court does not hfwe mght of .el'f e;?c p :thel—e
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236, this led Wong J to remark:

s : : - e
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s - d ceden
magistrates before and for the purposes of sentencing, background and antecede
statements with as much details as they are able to gather.

If the antecedent report mentions factors which aggravate the offence, tl‘]t: pro:.ecu(‘;u:?T
must be in a position to prove them if there is any dlSputg about them. If an an e%ct fhe
officer is required to testify, he may speak to matters which may or may not ?slbl?, .
accused. In R v Crabtree (1952) 36 Cr App R 161, 163, Lord Goddard CJ explained:

1 £ 1 = ) 21 e gt "\ ‘5
This court has said that courts may properly receive 'CV[(.iL!‘]LE mth r‘.gd}‘g to il]ef[_)tr}:;clu‘;f;rrt
peneral associates, and so forth, because unless the police can give evi gncz 0 ﬁ. nu;
T Wi =2 . . . . - e -
the court does not know whether it is dealing with a man who has committed one o
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GHAPTER 13

criminal Bankruptcy Order

‘Don t be afraid to take a big step if one is indicated.’
— David Lioyd George

The criminal bankruptcy order (‘CBO’) was introduced into the Criminal Procedure
Ordinance (Cap 221) (‘the Ordinance’) in 1979. It was based upon the parallel
English order.' After confiscation orders were deployed in England in order to catch
the profits of serious crime, the CBO was abolished in that jurisdiction.? However,
notwithstanding the enactment of the Drug Trafficking (Recovery of Proceeds)
Ordivance (Cap 405) in 1989, and the Organized and Serious Crimes Ordinance (Cap
445) in 1994, which each provide for the confiscation of the proceeds of crime in
pa.ticular situations, the CBO has survived in its own right as a viable sentencing tool.
The advent of the confiscation order in respect of particular categories of offence has
reduced, but not removed the efficacy of the CBO. True, those Ordinances make their
own provision for criminal bankruptcy in some situations.® But as regards generalised
crime which falls outside the parameters of the two Ordinances, the CBO contained
in the Ordinance still has a useful role to perform.

When Mr Reginald Maudling* introduced into the British House of Commons
the criminal bankruptcy law upon which the Hong Kong provision is modelled, he
described the proposal as being ‘in the nature of an experiment’. He explained:

It is designed to ensure that criminals who commit large-scale crimes, especially fraud,
should not benefit from the fruits of their criminal activity. This provision will not be
easy to enforce. It will involve a good deal of effort, particularly by the Director of Public
Prosecutions, and possibly more staff. That is why we think it right, at any rate in the first
instance, to limit it to substantial frauds. The figure we have suggested is £15,000. The
purpose of the proposal is that the court should be able to make a criminal bankruptcy order,
as a result of which the Official Petitioner, who will in practice be the Director of Public
Prosecutions, will then be able to proceed in the normal way of bankruptcy proceedings
by presenting a petition and ensuring that compensation through the bankruptey is paid
to the victims of the crime, who will be named in the criminal bankruptey order ... If it is
successful, it will provide for many people a feeling of a new measure of justice. There is
still a good deal of suspicion, some of it justified, that people can get away with things by
spending a short time in prison and afterwards retiring to live gracefully on the proceeds
of crime.’

1 Section 39(1), Powers of Criminal Courts Act 1973.

2 Section 101, Criminal Justice Act 1988.

3 Section 3(2)(a)(ii)(C), Drug Trafficking (Recovery of Proceeds) Ordinance (Cap 405);
section 8(3)(a)(ii)(B)(I1I), Organized and Serious Crimes Ordinance (Cap 455).
Rt Hon Reginald Maudling MP, Secretary of State for the Home Department, 19701972,

5 Hansard, House of Commons, 1971.
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In Hong Kong, the Official Petitioner’s functions are ex
Justice, not the Director of Public Prosecutions.

The philosophy which underpins the CBO is a basic one, and recognises that:

ercised by the Secretary for

the punishment which is most calculated to deter those who might be tempted to Commit
crimes which are actuated by a desire for ac

quisition of gain is the knowledge that upon
conviction they will be deprived, as far as possible, of the benefits of their crime.

Section 84A of the Ordinance provides:
(1) Where a person is convicted of an offence before the
that—

(a)  as a result of the
relevant offences,

court and it appears to the coyrg

offence, or of that offence taken together with any other
loss or damage (not attributable to personal injury) has been
suffered by one or more persons whose identity is known to the court: and
(b)  the amount, or aggregate amount, of the loss or damage exceeds $150,000,
the court may, in addition to dealing with the offender in any other way (but not if
it makes a compensation order against him under section 73), make an order, to be
called a criminal bankruptey order, against him in respect of the offence or, as the
case may be, that offence and any other relevant offences.
(2)  In subsection (1) “relevant offences” means offences—
(a)  of which the person in question is convicted in the same proceedings;
(b)  which the court takes into consideration in determining its sentence; or
(¢)  which, whether or not they are specifically charged or admitted, a Jjudge of the

court s satisfied are proved by the evidence adduced by the prosecution in the
same proceedings.

(3) A criminal bankruptey order shall specify—

(a)  the amount of the loss or damage appearing to the court to have resulted from
the offence or, if more than one, the total amount appearing to have resulted
from all the offences:

(b)  the person or persons appearing to the court to have suffered that loss o,
damage;

(c)  the amount of that loss or damage which it appears to the court that persu:, or
each of those persons, has su ffered; and

(d)  the date which appears to the court to be the earliest date on whicl
or, if more than one, the earliest of the offences, was commitisd

(4) A criminal bankruptey order may be made against 2 or more offsn
the same loss or damage.

(5)  The ChiefExecutive in Council may by order amend subsestica¢

(1)(b) by substituting,
for the amount specified therein, such amount as may be specified in the order.

(6)  In this section “court” includes the District Court.

wihe offence

ders in respect of

In the same way that confiscation orders cannot be made in respect of cases adjudicated
upon in the Magistrates Court, so also is the CBO not an o

When the CBO was introduced in the 1970s, the
the legislature that those who engaged in crime which involved the potential for
substantial profit would in all likelihood measure the risk of detection against the
financial benefits likely to be enjoyed after any punishment which resulted was over.
The rationale of the CBO was therefore threefold. F irst, there was the likely deterrent
effect upon those minded to commit crime that upon release from prison they would be
in no position to enjoy the fruits of their criminality. Second, there was a recognition
that such a scheme once in place had to be vigorously pursued so that those subjected

ption at the summary level.
re was a clear recognition by

6 Memorandum submitted by the Council of the Law Socie
Advisory Council on the penal system.

ty of England and Wales to the
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bankruptey did not treat it with the insouciange gometimc;:s ass?cﬁtszdl:tl;

ivil bankruptcy. Third, those subjected to cnmmal l{anknlptlLyLl e

subjected to a reverse onus provision, so that the obligation was squarely up

1 expialgélg sgggfi‘ilii;];e[l)ro\tti;:lltll:r.eal to those in the criminal fraternity digposed 1c;7
Tih?tiv‘e crime. That, in turn, is of benefit to the victims Flf crime. In R v Michel anc

agcrhl:vs;(l‘)Sﬂf) 6 Cr App R (8) 379, 388, Purchas LJ explained:

king of an order thus gives to injured parties a cnmprehel.'lswc and i.ar-.ﬁ:achltng
ki btainin satiqfactios:. The defendant can not only be stripped off his i -gotten
iy i le dgto m.ake recompense for all loss which the injured party has s!.lﬂere.c{
gfill;s- ]?:Eiloofllg'sq means. He can be compelled on pain of imprisonment to repatriate his
e S s.

to C,—iminal
o[dil'lary ¢

to t
foreign assets.

The pre-condition of the CBO is the conviction of the accus_ed of an oﬂenf:s. 3?12:[2:
'smelep of criminal bankruptcy arises, the primary duty of the ]udgi is to ::(;.exr e[ oo
[ i i to make an ; 3
jurisdicti tion 84A(1) of the Ordinance i ‘
he has jurisdiction under sec . ' i rempeia Y
ider if i ot, in the sense that as a resu
t consider if the criteria are met,
heh?;ll‘isthe sccused has been convicted, loss or damage has been suffered by a p;r?g;
" e i i 00. The next stage requ
i 5 nt which exceeds $150,0
known ft. tie court in an amou ey i e
i ‘deci hether or not to make such an order’:
S i isodi S) 291, 292, the court
i 1979) 1 Cr App R (S) 3 ’ :
R 316, 320. Thus, in R v Sisodia (‘ :
< A(?é)nﬁ‘onted with a serious tax fraud which had been perpetrated overl a sub:;czinttl}?;
2y ity. Having lamen :
i "t i st losses to the community. g ed |
d of time and involved vast : : 15 P
f:r:ilgncy of the sentence, Roskill LT added that ‘one might also be forégn,enl‘ro;}[l}?j;en%
i 5 i i  for a criminal bankruptcy order’. In
that this was a case which cried out i o4
t}l:"‘;; Klong lai [2008] 5 HKC 454, a convicted money launderer 1ef:eb1vekila srntcnzz:;f
3 : i a crimi ankruptcy order.
* impri : d was made the subject of a crimina .
four years’ imprisonment, an : : Rl
i iti : i serious step, with potentially
The imposition of a CBO is a seri cp, Wl i nire i
L is ; advisable for courts ‘to invite counse :
consequences. It is always a e it
i i ing a criminal bankruptcy order befo judg
upon the propriety of imposing et i e
“*Rv Pryce (1988) 86 Cr App ; 341 5
such an order’: R v Prefas and Pr) ) e
ich is i 1 unsel elects not to object, an
lerted to that which is in contemplation, co : :
:\?id;nce on the issue, the judge will be entitled to assume that the pro;;lnety Lt)f Sl;L],—l;
i ic : r [1984] Crim LR 633. However, the custom
an order is not questioned: R v Mayer [ L
f'the accused are to be respected. A judge, :
procedural safeguards o e r el g
i i | criminal standard of pro
be satisfied on the evidence to the norma ; L i
can properly be said to be responsible for loss or damage to a person who is kno
to the court. ; oo
In Secretary for Justice v Chan Yin-ming [199(}); 02 HKEt 49,::,t49b9e. lrlrijdt:ilsjlhe%e
i > ission that a CBO ought not to
had been met with a defence submission : R A
i tained in the course of the carrying
was nothing to prove that the losses sus , g or
deposit-takﬁag business without a licence were the result of the offence. In rejecting
that contention, the judge explained: h
It is not necessary that the prosecution do prove this, but merely Fhat it be ShZWI] that L ;
losses ‘appear to the court’ to be such a result: subsection (1). In this case they do boha;);)the
ay have been other extraneous causes suc
to be a result, even though there may . . : ; pckiae
zizfnnstu?‘n]fn the economy. The losses were a direct and proximate result of the offence

i i d
The judge’s interpretation was not queried by the Cour,t of AP[?eal, Evh}l}c}tlhii:ﬁoﬂz :
that ‘the criminal bankruptcy order will, of course, stand’. Tl.je 1ssue\ot whe
a CBO is called for is, at all times, a function of the sentencing process.
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T
ct Court, tq
hich are the
are the overt
inance, Lorgd

It is necessary for the jury at a trial on indictment, or for the Distri
establish by its verdict the participation of the accused in the crimes w
immediate cause of the loss resulting from conspiracies of which they
acts. In construing the English equivalent of section 84(1) of the Ord
Scarman, in R v Cain [1985] AC 46, 55, said it was clear that:

The process of establishing whether the loss was the result of an offenc
the defendant has been convicted of the offence, The jury has finished its task before the
court turns to consider sentence. It is at the sentencing stage that the court has to make up
its mind whether the facts exist which enable a criminal bankruptcy order to be made ang
whether it should exercise its power to make the order, An order can properly be made if

it appears to the court at this stage that the losses suffered by others were the result of any
conspiracy of which the accused has been convicted,

e only begins after

A CBO may properly be made for an offence of conspiracy, provided consequentia]
damage can be established: R v Fung To-shan [1990] 2 HKC 236, 237. If the acts
upon which the conspirators agree are ones which are liable to cause loss to someone,
and if those acts are done by the conspirators in pursuance of the conspiracy, then any
loss or damage suffered as a result of those acts is loss or damage as a result of the
conspiracy. As Kerr LJ observed in R v Reilly [1982] QB 1208, 1220:

It therefore appears to me that both by reason of the wide words ‘as a result of” in their
ordinary meaning, and because the conspiracy continues to be in existence when the
planned acts are done in pursuance of it — for both those reasons — any loss which results
from the acts which the conspirators agree to do also results from the conspiracy itself,

For the purposes of subsection (1)(a) of section 84A, it has been held not to be
necessary to import into the criminal law the concepts of causation which apply to
the assessment of damages under the law of contract and tort: Thomson Holidays Ltd

(1973) 58 Cr App R 429, 438. Instead, as May LJ put it in R v Cannon and James
(1986) 82 Cr App R 286, 290;

We must use common sense and see whether the losses to the various persons listeq in the
schedule to the criminal bankruptcy orders which were made can fairly be sawi o have
resulted from the handling offences to which (the accused) pleaded guilty.

Subsection (1)(b) of section 84A provides the necessary triggering-mechanism for a
CBO. Once the loss or damage which the accused has caused has ¢xo=eded $150,000,
a CBO becomes a sentencing option in a suitable case. Howé: e1,.une threshold figure
notwithstanding, it is clear that a court may impose a CBO if it is passing sentence
in respect of several indictments at the same time, provided that the aggregate loss
sustained by the victims exceeds $150,000. It matters not that the monetary loss of the
victims in each indictment taken individually is less than $150,000: R v Riley (1988)
87 Cr App R 125, 128.

Subsection (1)(a) of section 84A provides that a CBO may be made in respect of
the offence of which the accused stands convicted, and also of any other ‘relevant
offences’ which are ‘taken together’ with it. The definition of the phrase ‘relevant
offences’ in subsection (2)(b) is such as to demonstrate that, in addition to the
offences in the indictment, the court can take account of offences of which it decides,
with the consent of the accused, to take cognizance. However, it is incumbent upon
counsel representing the accused to make clear at an early stage if the other offences
not included in the indictment are to be differentiated from those which have been
included: R v Anderson (1978) 67 Cr App R 134, 138. Provided that the aggregate
figure of the loss or damage on the substantive offences plus the offences taken into

and it matt
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ion exceeds $150,000, then, once again, an order may proper%yhbe ﬁmade
ers not that individually the offences standlgg aloncs fall short 0‘11: t ?t : t%utr;é
tion (2)(c) of section 84A extends the deﬁmt]op of relevant. of en:,? o the
P ffences which are neither charged nor admitted, but which are ‘prove
idence adduced by the prosecution in the same prqceedings’. This is 2 trlctllqi
g best left alone by the sentencer. True, at one time, there was aview tha
. the court when sentencing to act upon evidence adduced at trial of 9ther
e E(Dcharged and not admitted to by the accused. That view, however, is no
g rlod law: R v Chow Tat-ming [1997] 1 HKLRD 353, 355. In R v C‘ar.mwm,
e gOOS] '.[1998] 1 Cr App 79, 83, Lord Bingham LIJ declared ‘that it was
ol m'?d :5":&5 [the] principle that a defendant should be sentencF:d for QFfences
‘in‘conmsttien'tted nor proved by verdict’. At the very least, so long as it remains upon
E rzl oks, it is submitted that the court should approach subscc_non (’2)((:)' with
el toof c;re Although the subsection contains the word “sa:tlsﬁcd , it is the
. gréﬂtes f the au‘thors that if recourse is to be had to this provision, tlhen a court
B oo inced beyond reasonable doubt that some other offence h?:lS indeed befaa
mﬁitzznbvy the accused. In a sentencing exercise of this type there is no room for
E & crimi of. .
anysleS::i ‘*tig;d(alr;d(l:)f:;lg:c??(l)r? 1;1/\ provides that a CBO cannat‘pe coupled with !a
com;n satiou order. That apart, the accusefi cand Ztltll be ffis';i::ti;iy lsef:lrgt ;t:esl‘utzﬁg; S
Tha: leaves open the possibility of imposing additiona A ba;lkmptcy
o durs of restitution or fines. There are c‘lear reasons for ma ng : i
sati i er form, mutually exclusive: R v James ( . )
gn((:i C:mpilb(asﬂ)o;]?id;? lgo\?ntg;z:ation orders deal with compensa}tiop for injury,
lossror [c)i};mage to be assessed by the court and concern therefore L;nhqu;clait;i es:;zzt
Restitution orders under the Theft O]:d?narllqe ((Eap é el(g)i;:il; ;r';!gm:tcr)nr; —
ifi r funds, whether their ultimate e : )
:'fhiﬁzctl:: ?:gl(')ndbsi:ation of bankruptcy a(?d o:'iher ort'ge:s ;it(:pen in law, a court may
i e for thought before proceeding down that route. posnn
WIS]?nmeiuiJichel am% Others (1984) 6 Cr App R (S). 379, _388, it \gas;t ?ﬁ;dsé?:;
although there was nothing wrong ir;] prin;ipile in ﬂ! ;(t))ur; I;r;r]z)(;sr]ir;ia v&?e ~ ﬁkely i
1 it fined an accused, cases where that would be : ’
:Ezszent’. In R v Garner (1986) 7 Cr App R (8) 2‘85, 298, the court Wi(.:lt tf;lrctl;::;bail;:
concluded that it was only in ‘very rare cases’ that it would be appropriate i
two such orders. The reason for this was tha*(uj itr: (;‘ases whf_rt(ie otr]:iv ga(;v:mmsrs:; dwwould
i t of a fine, if it was paid before a pet1 ted, v
Lietzri:éfcr::llleeefi:sgs available to compensate the victims named as creditors in the
order, Hodgson J added that:

considerat

a fine should never be imposed in such circumstances unless it is compl.etely c!ga: tl;al ev.cr;
after the fine has been paid there will be ample funds to satisfy the creditor. To do otherwis
would be to give priority to the fine over compensation.

If, on the other hand, the government is the creditor, it will us_ually be better to Uﬂ:lt
al:riminal bankruptcy order if a fine is imposed and to leave it to the government to
ition i { ided if it wishes to do so.
tition in bankruptcy for the tax avoided if it wis . ‘
E IIrl R v Hill (1882) 4 Cr App R (S) 319, 321, the point \;'aalkmade [hatdalth?iiz
i i inciple i i iminal bankruptcy order ai
there was nothing wrong in principle in making a crimina ;
same time as ﬁniig an a?;cused, care had to be taken to ensure that there were assets
which would allow the accused to pay his fine, 50 thatl where a bankruptc?/f?ir]der xiz
imposed on sentencing, it did not strip him of his choice to pay the fine. ere
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reason to believe that there were other assets which might not be the subject of the
bankruptcy order, because they were secreted in some foreign jurisdiction, there wm
nothing wrong in principle in making the order. A host of problems can, hDWever,;
arise if a court proceeds on no more than a suspicion of hidden assets: R v Tyy; Fung
(No 2) [1996] 2 HKC 551, 554. A court will be assisted in focusing its mind upon
these issues, and their implications, if the fine is imposed first, followed by the order
of criminal bankruptcy.

A CBO does not of itself render the accused bankrupt. Until implemented, it has
no practical effect. What the CBO does do is to provide conclusive proof of ap act

of bankruptcy upon which a criminal bankruptcy petition can be based without proof

of insolvency. Upon the accused’s adjudication, the Official Receiver becomes his
trustee and all his property vests in him: R v Michel and Others (1984) 6 CrApp R (8)
379, 388. The accused has the ri ghts of a debtor under the bankruptcy laws, including
the civil right of appeal; this explains why no criminal right of appeal is provided.

An order of criminal bankruptcy must comply with the requirements of
section 84A(3). It can only properly be made if it specifies the amount of loss or
damage which has resulted from each offence. It needs to identify the persons who
appear to the court to have suffered the loss. Also to be specified is the amount of the

loss which it appears to the court has been suffered by each of the persons. The CBQ
should specify as well the date on which the earliest offence was committed. The
form of a CBO is mandatory and to avoid difficulty, these discrete matters should be
alluded to in the body of the order.

Section 84A(3), it may be noted, is not concerned with the jurisdiction of the
court. It is concerned, instead, with the actual drawing up of the criminal bankruptey
order and, also, with its evidential effect. It is important for the judge who makes
the order to ensure that the order can be settled in accordance with the provisions ot
the subsection in due course, and that may involve making available a scheduld 2
court will then decide whether realistically it has been sufficiently shown that *h¢ losy
sustained by the losers listed in the schedule has resulted from the relevant oiiences.
The schedule or form should always particularise the losses and the offencés “onnected
to the losses. The importance of specifying the amount in regard 16 each offence is
due to the fact that the figure specified in subsection (1)(a) becomes for most practical
purposes throughout the bankruptcy a statement of petitioning creditors’ debts, there
not being the usual machinery available for the petitioning credsion to call in his debt
as he would have in an ordinary bankruptcy. If only one creditor is concerned, then a
failure to link the losses to the offences may not be critical. However, if there is more
than one creditor difficulties can arise,

In R v Saville (1980) 70 Cr App R 204, the accused pleaded guilty to various
offences against his employers and he was sentenced to a term of five years’
imprisonment in all. In addition, the trial judge made a criminal bankruptcy order
for a global sum which did not specify the amount of the loss relevant to each of
the offences. Some months later, when that omission was drawn to his attention, the
Judge purported to rectify the original order on the basis that it was still ‘inchoate’.
On appeal, it was decided that the Judge had jurisdiction to rectify an inchoate order,
and that, in any event, as only one creditor was involved, the alteration performed was
one of ‘“total unimportance’. That, however, could not have been said had there been
competing creditors, a situation contemplated by subsection (3)(b) of section 84A.

Once the judge has decided to make the order, it is quite legitimate for it to be
perfected afterwards. That can be done by the judge himself, by a judicial clerk, by
counsel for the prosecution, or by the person who can most readily work out and set
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on the form the particulars required by subsection (3). The process _ot wrm'ng
;,_ﬂ(aW;Ee order and filling in all of the details is essentially part of the .mechamsm v.vhlch
‘w;sectioll (3) contemplates, and there is no justification for saying that the judge
au

st himself perform that function in court at the conclusion of the triall: R v Downing
m;?go) 71 Cr App R 316, 320. It would be vastly inconvenient, and in some cases
Smost impossible for the judge to do that: R v Anderson (1978) 67 Cr App R 134,

.140 There seems, in any event, to be no advantage to doing it that way, and there is

rejudice to the accused who has bee.n' declared I:.)an.krupt. However, counsel for
E l:':leff:m:e needs to be alert to the possibility that a criminal bankruptcy order may be
ﬂ;cthe cards. With that in mind he should recognise the impor?ance of the' ﬁxing.ot the
gate of the first of the offences under subsection (.3;)(d) and, if the date is cqns.ldere.d
critical, he should mention this to the judg;dgnd, if need be, advance submissions if

is in any way to be the subject of dispute.

b [S[;act:fgn 84B( IB)(proffides that no appeal lies against the making qt'a CBO But _th.e
section is not as draconian as it may seem. Quite apart from the availability of a c'1v11
right of appeal, section 84B(2) provides that if a person succeeds on an appeal against
his conviction of an offence by virtue of which suc!l an qrder was made, the. Court\
of App+al shall rescind the order unless he was conv:ctgd_m the same proceedings of
anctier offence of which he remains convicted and a criminal bankruptcy order pould
have oeen made without reference to loss or damage caused by the -ﬁr_st-men.tloned
otfence. But where the Court of Appeal does not rescind the order it is required to
amend it by striking out so much of it as relates to loss or damage caused by the
offence in respect of which the conviction is quashed. bl

In R v Fung To-shan [1990] 2 HKC 236, 237, a sugge;»tton is tq be found that
if the prosecution wants the order to be amended, but left in place, it should apply
accordingly. Then section 84B(3) further provides that wl_'nere on an appeal by an
accused against his conviction of an offence by virtue of WhICh' a criminal bankruptcy
order was made the Court of Appeal substitutes a verdict of gL}l‘l-ty of another gﬁ:‘ence,
the court is required either to set aside the order in its entirety if it could not originally
have been made in respect of the substituted offence, or, in any other Cilise, to amend
the order so far as is necessary in consequence of the substituted v‘erdlct. Howeve_r.
quite apart from the statutory scheme, the accused who is made crumnally bankrupt is
not left devoid of remedy if minded to assail the legitimacy of the order itself. _

If there is no jurisdiction in an appellate court to entertain an appeal, that is
normally the end of the matter: R v Tucker [1974] 1 WLR 615 There are, hO\.Jvelver,
exceptions: R v Marquis (1974) 59 Cr App R 228, 230. Ir.ntlally,.th‘c: C(_Jurts limited
the generality of the prohibition upon appealing by drAaw_mg a dIStlI"I‘C[l?l"l _be.tween
‘merits” and ‘jurisdiction’, and allowing an appeal to lie for want of jurisdiction: R
v Wehner [1977] 1 WLR 1143, 1146. In R v Anderson (1978) 67 Cr App R 134,135,
Ormrod LJ said that:

it is plain that where the suggestion is that the order is a nullity, this court can adjudicate
upon that matter as has been held in relation to other similar problems.

With that proposition, however, the House of Lords took issue in R v Cain [1985] AC
46, 55. Lord Scarman said that an order made by a superior court of record F:ou]d not
be treated as a nullity. The real question was whether the court had excee@eq its power,
and not so much its jurisdiction. It undermined the authority of the cr.lmma] law if
orders made by the highest courts of trial in criminal matters could be dlsreg?rded on
the basis they were nullities. Statutory prohibitions of appeal were not applicable to
sentences not authorised by law. Lord Scarman added (at 56):
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measure of comfort in terms of public protection’: » Chi; j

Pk p 1on’: HKSAR v Chiu Wai-kan,
! 11_1 2013, a total of 7,728 adult males and 3,405 adult
imprisonment (down from 9,520 and 5,253 in 2009). Mor
87 young women, under the age of 21, were sentenced to

PTER 29

females were Sentenceg
eover, 267 young mep,
imprisonment. !

e Imprisonment

‘Who will rid me of this turbulent priest?’
— King Henry I1

Life imprisonment, said Woolf LI, is ‘a crushing sentence’: R v Williams (1986) 8
Cf App R (S) 480, 485. It is reserved for the most serious offences. If the offence is
murder and thiz offender is of full years, a sentence of life imprisonment is mandatory.
Life senfences imposed upon conviction for murder are fixed by law, ‘and, in the
circumstances, there can be no appeal against them’: HKSAR v Xu Shenggi [2011]
HK.CU 1801 (CACC 463/2010, 31 August 2010, unreported).
~ A discretionary life term should only be imposed if the conditions are such that
:tis more appropriate than a determinate sentence. Life imprisonment may properly
be imposed if the circumstances require a severe sentence based on the offence of the
accused. But such a severe sentence is to be avoided wherever possible, as someone
“who is sentenced to life imprisonment does not know when he will be released;
‘ S his future is uncertain’: R v Hercules (1980) 2 Cr App R (S) 156, 158. When life
imprisonment is imposed, no entitlement exists for the prisoner to know the length
: of the sentence: HKSAR v Harman Preet [2005] HKCU 358 (CACC 190/2004, 17
March 2005, unreported).
‘ InApril 1993, the Crimes (Amendment) Ordinance (No 24 of 1993) was enacted.
i This prescribed mandatory life imprisonment for only one offence, murder. When
| the European Court of Human Rights referred to the mandatory life sentence in the
: United Kingdom in Wynne v UK (1994) 19 EHRR 333, it noted that such a sentence
‘ was imposed ‘because of the inherent gravity of the offence’. In R v Bieber [2009]
| i 1 WLR 223, the English Court of Appeal held that the imposition of a whole life
i sentence did not result in inhuman or degrading treatment, contrary to Article 3 of the
European Convention on Human Rights. The Court of Final Appeal decided in Lau
‘ ! Cheong and Another v HKSAR (2002) 5 HKCFAR 415, that the mandatory sentence
4 of life imprisonment is not arbitrary. The Court said, at 453:

| The mandatory life sentence performs deterrent and denunciatory functions in support of the
] existing policy of the law. To return to the example of mercy killing, while it is in the nature
K of such an offence that a mandatory life sentence is unlikely to serve the object of protecting
| the public from the offender since he is unlikely to repeat the crime, such a sentence will
‘ undoubtedly have a considerable deterrent effect on others who may be contemplating what
| . they perceive to be mercy killings. It is also a sentence conveying emphatic denunciation of
| what continues to be regarded in our society as the most serious of crimes.

Mandatory sentencing apart, it is the duty of a judge to decide for himself whether
the offender is likely to represent a serious danger to the public for an indeterminate
period such as to justify a discretionary life term: R v Cobb [2002] 1 Cr App R 67,

' | 1 Hong Kon.g Correctional Services Annual Review
| annualrevaewl.?()]3/texb’hlm_em‘01 ope.html.

(2013), available at htlp:f’f’www.csd.gov.hk.’
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73.In HKSAR v Chan Li-fat [2010] 5 HKC 341, 349, a sentence of life imprisg
was held to be appropriate for a serial rapist on the basis that ‘one may cong|
he may remain a serious danger to the public for a period which cannot pe rel
estimated at the date of sentence’. The Judge is not bound to accept the 285es5mep
the risk made by the psychiatrist: R v De Havilland (1983) 5 Cr App R (S) 109
Even if the danger to the public is difficult to measure, a life sentence may be j

sentence may be appropriate if the offender’s conduct has ‘manifested pe
psychotic tendencies or gross
to remain a danger
(S) 48, 50.

InRv McPhee [1998] 1 Cr App R (S) 201, 206, the court held that notwithsts
the seriousness of the offence for which the accused had to be sentenced (an offy
of wounding with intent to cause grievous bodily harm), it could not be said that
was likely to represent a serious danger ]

to the public for an indeterminate time, |
such, a determinate sentence was more appropriate than a life term. In R v Wilkin
(1983) 5CrApp R (S) 105, 108, Lord Lane CJ said:

It seems to us that the sentence of life imprisonment, other than for an offence where ¢
sentence is obligatory is rarely appropriate and must only be passed in the most exceptig

circumstances. With a few exceptions ... it is reserved ... for offenders who for one re
or another cannot be dealt with under the provisions of

are in a mental state which makes them dangerous to the i
public. It is sometimes impossible to say when that danger will subside, and therefore
indeterminate sentence is required, so that the prisoner’s progress may be monitored
those who have him under their supervision in prison, and so that he will be kept in custo
only so long as public safety may be jeopardised by his being let loose at large.

In R v Hodgson (1 967) 52 Cr A
if three conditions were satisfie
were:

TvVerted
personality disorder, and where he is likely, i
to women for an indefinite time’: R v Billam (1986) 8 Cr Apy

PP R 113, 114, the English Court of Appeal held that

d a sentence of life imprisonment was Justified 1

(1) where the offence or offences wer
long sentence:

(2)  where it appeared from the nature of the
that he was a person of unstable ch
future; and

(3)  where if the offences were committed the conse
injurious, as in the case of sexual offences or cr.

e in themselves grave enough\ic.vequire a very

offences or from the fistory of the offender.
aracter likely to coramit Such offences in the

quences to others might be specially
imes of violence.

Those criteria were reviewed in Atiorney General’s Reference No 32 of 1996
(Whittaker) [1 99711 Cr App R (S) 261, 264. Lord Bingham C]J said:

In our judgment
the circumstance
Court that the co
have been convi
question of imp
grounds for bel

the learned judge (at trial) was taking an unnecessarily narrow view of
s in which a discretionary life sentence can be imposed. It appears to this
nditions may be put under two heads. The first is that the offender should
cted of a very serious offence. If he (or she) has not, then there can be no
osing a life sentence. But the second condition is that there should be good
ieving that the offender may remain a serious danger to the public for a
period which cannot be reliably estimated at the date of the sentence. By ‘serious danger’
the court has in mind particularly serious offences of violence and serious offences of a
sexual nature. The grounds which may found such belief will often relate to the mental
condition of the offender. ... It is therefore plain that evidence of an offender’s mental state
is often highly relevant, but the crucial question is whether on all the facts it appears that
an offender is likely to represent a serious danger to the public for an indeterminate time.
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- iteri i . They were approved by the Full Court in R
dgson C”.te;gi(,ag])pllfgﬁs (2):% ’K;;I;g and, zﬂore re(I:Jepntly, by the Court O.f Appeal
‘ng_fm‘[Mak-kwan [2003] 4 HKC 443, 446 (see also HKSAR v Liu Chu'n_
£ ch 70). In Fong Kung-fai (above), the accused was sentencgd to life
L HK s e-ct of the thirteen charges to which he had pleaded guilty. The
P s rfr(ﬁved carnal knowledge of girls aged under 13 years of age. There
nch‘al'ges = f mental abnormality. The court held that the oﬁetnce showed,.at
e r?tal instability in the character of the accused and this, coupled with
med:;?;tr!ort[:ait the public, warranted a discretionary life sentence. The Full Court

ved this submission:

3 have an offence sufficiently serious in itself to justify the_lengthy sentenc?v
‘thl:rc . ent, then it is appropriate to impose that sentence in two classes. o
L w’here it is necessary to protect society from the individual in question,
o R i Ene,lhere are indications that the accused will benefit from treatm‘ ent which
N 22:;;3 o?r:nay receive either in prison or in hospital under secure conditions, and
‘he can r

i i i f that treatment so
i iew from time to time the effects o :
* that it is necessary or desirable to rev ] : . i
 th ::;,; spropriate moment for the accused’s release may be determined in the lig any
a' 4‘ . . -
X -imlm,vement which may have set in.

& v Cheung Hing-biu [1984] HKLR 87, 94, the Court of Appeal described the
Q3

qo.Jyson criteria as ‘guidelines’ not of rigid applicability. In re:sponsr]:c to tklle ilttérfr;si:aﬁz
i i ition of an inde

i al ditions had to be present before the imposi erm
'?mteﬂm‘ b ;h \:::s fz\(f):rr;rllted Silke JA said ‘we think not’. The court nonetheless mdmat;:]d
§hat th‘z: very nature and multiplicity of the offences was sucl_'n as to shm]i;rf that E_E
offender was a person of unstable character likely to commit 51m|larsoyences J1A
'thc future. In HKSAR v Cheung Lai-man [2004] fl iKlfD 4;3ér:1381;id f:jl(l)r:fn :
s - it is ‘of for all the three ¢
3 d that it is ‘of course not necessary : !
mﬁi{adha:;sr; to be present before an indeterminate sentence could b(? imposed’. Courts
ﬁﬂoig Kong, however, just as in England, have tended in recent tlIEGS ;t(O ;pp%}[flrgg?]:
i teri ! i iti f the life sentence: R v Kelleci
strictly the criteria necessary for the imposition o :
gm}l‘;(ﬂé 113, 118. In R v Pang Chun-wai []9941 1 HKCLR 137, 142, a life sentence
Was set aside as only the first of the Hodgson criteria was present.

Medical evidence on the question of the mental state of the offender will usually

be considered by a court which is considering a life septence: R v Pither (1979) 1 Ccll'
App R (8) 209. This provides the court with some insight as to xg;heﬂ:ner]tlh;ee :;fcziie
ist : i he public. In Attorney General s eferen
is unstable and whether he poses a risk to t : .
(No 34 of 1992) (Oxford) (1994) 15 Cr App R (S)k167, I thzngnggém“?;fcgpilsni;r:
 thi high risk to women
of the doctors that this man represents a hig ! s
; i f ‘paramount importance’. In
al t treatable’ was described as a factor of ‘p tanc
?’taﬂ‘l:sg}?un l::i';i;.'.?[l994] 1 HKCLR 137, 142, the court held that the tnalljudge, Who
- i i before the court, the previous
was aware only of the circumstances of the offences :
‘convictions ofihe accused and his lack of remorse, had sentcncc?d a rgbb‘er tottllfg
imprisonment on the basis of inadequate informat-lon. It W:aS said to be ?h s;eis :
principle in this court that in cases of this sort an indeterminate lsentence, _da ce},f
sentence of life imprisonment, should not be imposc_d unless thlere‘ is clear ev; en o
mental instability as opposed to mental disorder which would indicate thm;{ esp)e:zo5
Was likely to be a danger to the public’: R v Blackburn (1979) 1 Cr App R ( .
207. However, medical reports are not essential.

A court may be justified in concluding that the accused is unstable and dangerous

i i ; i i es of
on the basis of a history of similar offences, or else of a series of like offenc
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consideration show in themselves a picture of continuing

indicate that element of unstable character to which we have referred --- Looking a
whole of the offender’s history we have come to the conclusi

to female members of the public and is likel
those circumstances we have come to the conc
imprisonment,

A continuing risk to the public for the indefinite future does ‘not re
evidence suggesting irrationality, or instability of the personality, for this Purpose,
The danger could be represented by a wholly rational individual®: R v McNee and
Others [2008] 1 Cr App R 108, 117. There are exceptional cases which Justify thg
imposition of an indeterminate life sentence even when there is no positive evidence
of mental instability: R v Chandler (1993) 14 Cr App R (S) 586. It is ‘open to the court

i i mstances that there is something radically wrong
nse that he has a disturbed mind which, though a
L, amounts to a condition which satisfies one of the
ion of a life sentence’: R v Stevenson (1992) 14 ¢¢ 0
ourt of Appeal in Stevenson expressly disapprovey
degree of mental instability was something vhie;

could not be inferred solely from the particular circumstances of the offence ¢ widch

the offender has been convicted. In R v Easterbrook (1990) 12 CrApp R (8)321, 333,
Watkins L] said:

quire medica]

with a defendant: wrong in the se
psychiatrist cannot put a label on i

There are exceptional cases to which (the Hodgson) guidelines have ne application. This is
Just such a case. This is not a case of a man who has anything wron3 with his mind in the
medical sense — far from it. This is the case of a man who is a veryekilful and dangerous
criminal who has not been deterred from committing serious Lrinies, no matter how long
the sentences which have previously been passed upon him. He comes into a very different
category. No medical report was called for, and rightly. The judge plainly put him into the

oW severe the punishment should be for a man

who is willing to risk the [ife of himself and others to achieve the aim of gaining large sums

of money.

In R v Chapman [2000] 1 Cr App R (S) 377, 385, Lord Bingham CJ emphasised that
there was an interrelationship between the gravity of the offence before the court,
the likelihood of further offending, and the gravity of further offending should such
occur. The more likely it was that an offender would offend again, and the more grave
such offending was likely to be if it did occur, the less emphasis might the court lay
on the gravity of the original offence. There was, however, no ground for doubting
eriousness condition laid down in Hodgson and
reaffirmed in Attorney General’s Reference No 32 of 1996 (Whittaker) [1997] 1 Cr
App R (8) 261. ‘The crucial question’, said Lord Bingham, at 266, is ‘whether on
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! Jo i to the
) facts it appears that an offender is likely to represent a serious danger
| the fac

for an indeterminate period’. This explains why the fundartnentalL?:)JtzcE:: ulz
gy i i 8 d to a long fixed term sentence, ‘18
ine li ment, as oppose } ! :
e l:;lpr:éastofeleased upon a determinate date irrespective of “;helt?gr he
! perso?ltinuing danger’: R v De Havilland (1983) 5 Cr App R (S_) 10}; R 5
I;njt?off::ev General 5 Reference No 34 of 1992 (Oxford) (1994) 15 Cr App

: ight
167, 171, the court agreed with the prosecution on appeal that a sentence of eig
'rllié?! £

smprisonment for an offender who had been convicted of tou;(illjn,tgi wgl}
b i was unduly lenient. Lord Taylor C
o osed a serious threat to women : &l
g r ?lfaf ‘the only sentence which could proper.ly be uuposec? l;_tlare, ]i,a;"}i
ard t :he need to protect the public, was an indeterminate sentence’. However,
egard to

gv Simmonds [2001] 2 Cr App R (S) 328, 335, Pill L] said:

serned about the risk which the appellant poses to the public. Hov.vever.f;!:ltcg:
< S fficient to justify a life sentence. There are many cases where serious o ke
£ 1-'10_t Sud ¥ d where any sentencing court will be troubled about wlhat happf:nh W l.ef
B e an1 ased from prison. Something more has to be established before a li ?‘
o :: o etiﬁed What has to be established emerges clearly from the stlalements 0
sefllﬂfl'”@ (ina; [\/Iecjkfnna .].(in Hodgson) and Lord Lane CJ (in Whittaker) to which we have
pnm‘lm? 5

ke ap eferred.

i that
In LKSAR v Cheung Lai-man [2004] 2 HKLRI .47-3‘ 48‘6ghthlfo$§ir::a‘;sa i)ént?liemozl
injuri he victim mig
iz gravity of the offence and the injuries to the vi ; thed:
i %)rratl:rl:tyf;ctors in deciding if life imprisonment is appropriate. Yeung JA explaine
imp

iate fi erious offence if there is
i i 2 /ell be appropriate for a less serio ; re
eterminate sentence may we ) r S s
Ar;dljndce that the defendant represents a serious danger to the public and that his
b . . - .
is not treatable and is likely to persist for an indefinite period.

Ifan offence is of sufficient seriousness, a life sentence may undoubte(‘iil}tzhtée ;?}:,;ZZ?;
R v Powell and Horsford [2002] 1 Cr App R (S) 199. That is 20;[\;?5132 bl
¢ young: HKSAR v Hui Chi-wai and Others (Z\{o 2) [2093] 2 ‘ h e
;'r"ky in ;md Others [1990] 2 HKLR 370, 387, it was said that %hoe,f: W pd e
ab;?;nt‘igally in drugs must expect long prison sentences, ‘bean;;g 1@ m(lj . u;cwan
.sumamm islation is life’ y hing-
i lation is life’. In R v So g
i sentence provided for by the legis . ingshwa
[1993]l;nil§Ke(Ig‘fR 152 161, the court concluded that even in the al?sen({:ie oit e\tf;]c;e;o;
i flity; 9 8et ife impri t was appropriate due to
tal instability, a sentence of life imprisonmen ropr ;
:ii]lsng??epl;?tion. X life sentence which is otherwise ap_proprlate is not pre?ﬁg:iei :;
an option simply because the offender has pleaded gull;y: Rv Hc; r?;ni:ém; éngise
ffender has shown rem
994] 2 HKC 404, 406. That the o
cotffioe;rgted w!ith the authorities is of little relevance once the court has ;3:(;11;2.1ded that
life imprisonment is appropriate: R v Cheung Hr’ng—bm [1984] HzKlLR v;des..
Section 67B(1) of the Criminal Procedure Ordinance (Cap 221) pro :

ce, the judge must
When imposing a discretionary life sentence on a person for an offenue‘for tlj-,e fﬂ‘eme-
specify as part of the sentence 2 minimum term that the person must serve

The minimum term is to be determined in accorda’nce w1th1_gene;:lt ;;,mi?tilrnf
principles, with full weight being given to tl’Ee offender’s cuipal? :y, ai-rcumst,ances "
entails a consideration of the seriousness of the offence and of t T cHKSAR enes
its commission: HKSAR v Zeng Fanyong [2006] 4 HKLRQ 40_3. n's(mmem e
Li-fat [2010] 5 HKC 341, the accused was sejntenced to life mtl[:;:: i b
specified minimum term of eighteen years. In his determination o
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the trial judge disre —
garded the fact that the accused would | i

. A ose th .

third remission for good behaviour, Of this, Tang VP said at [28]; © bonciiee "

T 5 :
mf;iill:etter approzch which is reflected in the cases mentioned above i
1um term, the court should clearl in mi ¢

ini y have in mind the fact that a mini S
i ‘ minimum i
retribul:il(')nnten:ildthat has to be _served and that the minimum term must not e b
i takea: etem:ﬂnc}:le r:qutre_ In deciding what retribution and deterrence r?;CCe.d

3 ccount of the fact that ordinarily, a pri i b
N s TR ¥, @ prisoner may earn a discount of up to ope.

s that in ﬁXin

i: é):? (?f guilty to murder, rare though it is, may have some impact on the |

L 11?:.mum fi‘erm, a{though such a plea ‘cannot warrant anything like the dzn
- g3n51 310}1 afforded in non-murder cases’: HKSAR v Liu Pak-shing [2010] 2gr e
;Vas,madé t1111 iIKSfR 1% g;; Chi-wai and Others (No 2) [2003] 2 HKC 582, the -
was made that section (1) is not designed to i ; impriso i
in lieu of a life term. Stock JA explainedi?l [591]p-'dee i lmpmonmmﬁ

It is desi - 1
il actiﬂ‘;‘i ESZ ird\;/ f;fom thle court a minimum term of years which the convicted persg
- ¢ belore release, remembering how s : Tsog
that it i 4 ) g however, and this is an impo 8
e lts ln}J:.e;eni in the _phrase minimum term’ that the court does not say Et)hzli-:a tl;t e
areg : étl Wt tjc Fl}e convicted individual is to be, or even should be, released. Th at is the.
enfruste F 3 ~ s : < ] 5 0 4
i det:; “.Fllh th.e function of monitoring prisoners serving indeterminate sent -
rcleaseg . fo;r?;[nate seﬂlepces. and with making recommendations, where appmpriaten ﬁ:ﬂ,
e conversion of indeterminate ter O 40
S ms to determinat 3
individ : : . € ones, may ve :
ual cases decide against the prisoner’s release at the end of the minim{:m gn‘;eug
and,

I d Y l I i
I -
dee: l. 1a’ .dec, (16 that reicase 1s not pern thi!)!C for sor 1€ COIlbldEIal)]L time [)Ey(}nd ﬂ']_at

I : . :
n HKSAR v Cheung Lai-man [2004] 2 HKLRD 473, 488, Yeung JA said the purpose

or a I aly 7 ] p a
‘ f dlSC etior hfe sentence W[th 4 minimum term was two 10]d a“d (.4 ] lﬂed

The minimum i
term is to serve the purpose of retribution and deterrence, to refiect e

culpability of the accused. The life se s i
public. - The life sentence is with the additional aim of protocting the

ér; :;I;Sf;i’t;:’s:g m(;ﬁ:;—rfn,_Joﬁn [20({5] 1 HKC 518, the offender posed'a continuing
b et . unity; hl.S was ‘a bofderline case of diminithed responsibility
was,imposed, . most serious case of its kind’. A sentencé ‘of-life imprisonment
oo H . : (;n;ufnaut?f;e;ntof 12 ye:a!;s to l?c served. 'n HKSAR v Liu Chun-
e (,m k n ence.WIt a minimum term of imprisonment of
powlmizlkl'ong -;:erm daﬂg:;]tgct;tés:g ;;nuw;::tt;d of manslaughter as he represented ‘a
n S, ] -
saet] mj;;:uHﬂtre?ak-ﬁmn [_200%] .4 HKC 443, the accused, aged 78, pleaded
psychiatric reportgg the (j)::dtg: Eea;t];(():tc((ij ]}Tlnlfhiqf T?SPOHSibilifY- it e
ks im to life imprisonment, wi ini
::nrnlil ﬁ'a:’; OC);?arsl Imprisonment fo be served. The judge (I:)ommentf:d,thwaltt lﬂtlhae Eﬁiﬁ
e t;:et: nated (:)n the basis that as things stood, there was no prospect of the
s Whei ath anger to the public, and that, unless things changed, ‘life must
Substimmd.a minimue tn:n.irt of Appeal ’q_uashed the 30-year minimum term and
o e mtherrp of 10 years’ imprisonment, it noted that the judge, in
e o Oseg bonth atit was for the sentencer to determine the long term danger
o posed by e accused: was only correct in part, because this factor was
gnised by the imposition of a life sentence. Stuart-Moore VP said at [449]:
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erm which denies any realistic possibility of rehabilitation or

However, 2 minimum t
e, must, with respect, be contrary to the spirit of the legislation

recovery, however remot
~ when taken as 3 whole.
rhe choice 2 court will often confront when the offence is serious is between
{he imposition of a life sentence and a long prison term. As courts which impose
discretionary terms of life imprisonment are now required to specify the minimum
’Eﬂfm {o be served, a life sentence may actually represent a more merciful disposal of
:mg case. When the court upheld a life sentence in R v Cheung Hing-biu [1984] HKLR
87, 94, it commented that “if a determinate sentence were to be considered then one
;ﬁﬁthc region of thirty five to forty years would properly be in contemplation®. The
\offender who, in R v Hindawi (1988) 10 Cr App R (S) 104, 105, received a sentence
\of 45 years” imprisonment for ‘as horrible a crime as could possibly be imagined’,
‘might well find himself serving a longer term than if his penalty had been declared
to be indeterminate. The offender who persuaded the appellate court in R v Ng Muk-
Jeam (CACC 685/1993, 31 May 1995, unreported), to set aside his life sentence and
{o substitute a term of thirty five years’ imprisonment might be forgiven for thinking
his victory was pyrrhic. In R v Herpels (1979) 1 Cr App R (8) 48, 50, Bridge L] said:

Havicg regard to the wholly uncertain prognosis in this case, the view of this court is
tha- this was a classic case for the imposition of a sentence of life imprisonment as being
baf1, the appropriate sentence for the protection of the public, and indeed much the most
merciful sentence which can be passed in the interests of this appellant, for if the court was
to substitute a fixed term of imprisonment it would undoubtedly in the circumstances have

to be a very. very long one indeed.

The power contained in section 67B(1) of the Criminal Procedure Ordinance (Cap
221) to specify a minimum term is exercised in the context of the Long-term Prison
Sentences Review Ordinance (Cap 524), which was enacted in June 1997 with the
intention of enhancing the transparency, efficiency and fairness of the prison sentence
review and remission systems: Lau Cheong and Another v HKSAR (2002) S HKCFAR
415, 446. The Ordinance established the Long-term Prison Sentences Review Board
(‘the Board’). Section 8 prescribes the matters the Board should consider in its review

of indeterminate and other sentences. It provides:

The Board must have primary regard to the following principles when exercising its

functions or performing its duties in relation to a prisoner —

(a) inany case where the prisoner has not been completely rehabilitated, the rehabilitative
effect of releasing the prisoner from detention before the unremitted part of the
prisoner’s sentence is served;

(b) the benefits to the prisoner and to the community arising from the prisoner being
superyised after release with a view to securing, or increasing the likelihood of
securing, the prisoner’s rehabilitation (in any case where the prisoner has not been
completely rehabilitated) and successful reintegration into the community;

(c)  whether the part of the prisoner’s sentence already served is sufficient, in all the
circumstances (in particular given the nature of the offence for which the prisoner is
being detained), to warrant consideration being given to having the prisoner released
from detention early;

(d) the need to protect members of the community from reasonably foreseeable harm
that could be inflicted by the prisoner as a result of having been released from

detention early.

Although it may be apparent to a court that an offender is an obvious danger to
society, at the time sentence is passed the court will not be in a position to assess the
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t[:liu;:s b:;ltiief‘tion ?'(aﬁ (b) and (d). The Board can recommend to the Chief g
ution of a determinate sentence for an indetermi : .
. i nate sentenc i
1It wolljl[d, hov»fever, be illogical to compel the Board to provide an iudi{:: (;eCtlox;_,
Sontg the cfonwcted. person should be required to serve to meet the punjti\‘ri i
t ;:;1 ;nce c;n all reviews of mandatory life sentences. This is a Jjudicial fuz::tl‘) o
ok ;z; df;:j;t peE;fg(E:4T?;1]§ Yu-lam v The Long-term Prison Semenc;:n ‘
Boa er KC 133, 140, Whilst the Board n i
[ Anot . . ; eeds t Sho
fcf)‘rt;]ts dclmsmn, if the offence is so serious that, notwithstanding the go%]‘;e : 4
;)Ot e j:Erl.:;oner. and other personal factors, the serving of 15 years’ ifu ri mas
; casu C;:Tll]l]t time to warra_nt the consideration of his early release, ther: isslr');ltin
;husg 31( say: A v Chief Executive of the HKSAR [2013] 4 HKLRD 40:1 [§41
¢ Board 1s required to examine each case at the re i L Sy
I a gular intervals prescri
;i\(fiu‘aj\ivs are condus:ted after no longer than five years in respect bofh otel.;nbEd'S
b rt:scre}t};ogary life sentences (section 11). In this exercise, the Board is as:ined
8, which may include medical and iatri , i ol
: 1 psychiatric reports and social wel :
(section 14). When it recommends a determinate term, or recommend.: ::lr:arse '
€,

require a very long minimum term’: 4. i Chi-wai
s Sy  HKSAR v Hui Chi-wai and Others (No 2) [2003]
The minimum term is calculat i ‘.

e m ed according to the dictates of i {

;: retribution: R v Hollies (1995) 16 Cr App R (S) 463, 468. The glnlfri?lj;hl:lm
presents the period the offender is required to serve before he will be considered%

release by the Board: R v Fox (1994) 0
: _ : ; I5CrAppR (S) 3 ] irecticy
(Crime: Life Sentences) [1997] 1 WLR 223, prgsides(: I T . ‘

CA

2 -~ »
(2) 21-1[:15 tthe cli}sc,ret;onary life sentence falls into two parts: (a) the relevant par: which
. . . : N4 o

mmS;Sc 200 th; penlod of detention imposed for punishment and deterrence .akxln

unt the seriousness of the offence and (b) the remaining part of {he é;ntméf*

i g hl h P Y e e
1
(I ring which tk € prisoner’s de ention Wl” be gover Ied b consid 21018 of [lSkItO'

Just as the discretionary i
: ry life sentence may be a i
: . ppealed aga‘ast 1

g:nfmum term spelc1ﬁed under section 67B(1): Yau wa.'» ';anS(;:dS;ige;h 3
Orgiiflfcvéfci); i{ef;@t@ﬂﬂ%&] 3 HKC 457, 465. Section 80 ot ;he Criminal Procedm';
( ciently broad to permit of such a challen i

g 1 ge, as it defines sent
:;glrlfmg gny qrder made by a court in dealing with an offender’. By contiansf,n:;::
s I;'icne a(ltor)ti. life sentence is fixed by law, there is no right of appeal solely against
mamlatm.ys;:;]:c el?:]l] :i*'»G). Howgver, a person convicted of murder and sentenced to

risonment is entitled to appeal to the Court of A. i

overturn the conviction and se : cother's Pks et
e ntence: Lau Cheong and Another v HKSAR (2002) 5

Section 67B(2) of the Criminal Procedure Ordinance provides:

I whien : : ;

thej:de;el;:p?s;:g an tf}determmate sentence of imprisonment on a person for an offence,
of the opinion that there are matters relating to the person or the offence whict;

should b s
s rg rg;qrded fﬂ)r the purpos? of reviewing the sentence in the future, the judge must
port in writing to the Chief Executive specifying those matters
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1 Cheong and Another v HKSAR (2002) 5 HKCFAR 415, 466, the Court of Final
eal commented that any report made by a judge under section 67B(2) would be of
ce to those who review the sentence. It was important for the judge to consider
¢her to make a report. If he was so minded, ‘the convicted person should, so far as

cticable, be given an opportunity to be heard, represented by counsel if possible,
“fore the report is made’. Their Lordships added that unless there were exceptional
cumstances, he should also be provided with a copy of any report which, in the

t. is made.

Section 2 of the Offences Against the Person Ordinance (Cap 212) requires that

of murder shall be imprisoned for life. It provides, however,
s under 18 years of age at the time of the offence, the court has a
ether to sentence him to imprisonment for life or to imprisonment
If a person aged under 18 years poses a long term danger to the
ablic, this may justify a life sentence on the basis that this is ‘a key fact’: HKSAR v
k-shing [2010] 2 HKC 342, 351. Such a danger, however, is not a prerequisite,
HKSAR v Hui Chi-wai and Others (No 2) [2003] 2 HKC 582, 588, Stock JA

In ouf jadgment it is not intended by section 2 that, in the case of those aged under 18
yers At the time of the offence of murder, life imprisonment may only be imposed where
‘he offender poses a long term danger to the public. Whilst age is an important factor, and
whilst of course the court will have regard to the question of risk in the long term, the
absence of such a risk does not in an appropriate case of itself preclude the court from

imposing a life term.

The first person to take advantage of section 2 of the Offences Against the Person
Ordinance after it was amended in 1997 by the Long-term Prison Sentences Review
Ordinance (Cap 524), was a youth, aged 17 years at the date of offence, whose life
sentence was substituted on appeal with a term of 28 years’ imprisonment: HKSAR
v Cheng Yat-ming (No 2) [1997] 3 HKC 365, 367. In HKSAR v Vo Van Hung [1998]
HKCU 312 (CACC 417/1994, 6 March 1998, unreported), a youth, aged 17 years at
the time of offence, had his life sentence substituted on appeal with a term of 29 years’
imprisonment. In HKSAR v Lee Kar-yeung [1999] HKCU 1435 (CACC 315/1998,
15 October 1999, unreported), a 30-year fixed term was imposed upon a 15-year-old
for a premeditated murder. In HKSAR v Vu Thanh Binh [2006] HKCU 573 (CACC
51/2005, 6 April 2006, unreported), a youth, aged 17 years at the time of offence,
had his life sentence substituted on appeal with a term of 28 years’ imprisonment. In
situations where the court concludes that a life term is not required, the imposition of
very long terms of imprisonment is the norm; when this proposition was challenged
before the Appeal Committee, Chan PJ said ‘there are good reasons for imposing
heavy sentences in Hong Kong for this type of offence even on juvenile offenders’:
Chu Yiu-keung and Others v HKSAR [2011] 6 HKC 87.

When a discretionary sentence of life imprisonment is in contemplation,
the practice of the courts is to alert counsel and to invite submissions as to the
appropriateness of this course: R v Pang Chun-wai [1994] 1 HKCLR 137, 142.
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| The applicants pleaded guilty at the retrial and these cannot be said to be truly time]
They were each given a discount of one-quarter which is not an insubstantial djscg
these circumstances, we are not prepared to interfere with the judge’s exercise ofdisc::é

CHAPTER 41
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an except:ional circumstance such as to Justify a departure from the customa di B

of one-third. It will not attract the same recognition as would a plea tenderecﬁ{imsm b

at the outset of the original proceedings. After a full discount of one-third waseo'us%

‘ to the accused who pleaded guilty at a retrial in HKSAR v Wong Kwok-ley glveqr‘.
| Anothejr (CACC 389/2005, 21 November 2008, unreported), McMahon J re:1g Ené’

. that this was ‘perhaps over-generous’. Although the courts retain a discretion izrt;if

il area, this, in practice, will often be exercised against the accused. ‘Thieves belong in jail.’

— Vladimir Putin

On the application of the Secretary for Justice, the Court of Appeal may review the
sentence of a lower court. This power was introduced by the legislature in 1972, as
a corrective measure. It is in the public interest that if a judge or magistrate imposes
I " a sentenc¢ which is inappropriate or wrong, there should be a means of redress. At
' the heart o1 the procedure lies the public perception of the propriety of the sentence,
!I and iz Zonfidence in the administration of justice: Attorney General's Reference No
2 0/ 1993 (Stephen Saunders) (1995) 16 Cr App R (S) 318, 322. The Secretary for
Tustice must authorise the application, either directly or indirectly, and the power has
| : been delegated to the Director of Public Prosecutions. Although it is no light matter
| for the Court of Appeal to interfere with a sentence, an application by the Secretary
"‘ for Justice is treated very seriously, not least because applications for review are so
' rarely pursued.

There are four bases upon which the Secretary for Justice may seek leave to review
1 a sentence. First, where the sentence is deemed to be manifestly inadequate. Second,
‘ if it is felt to be manifestly excessive. Third, where it is considered to be wrong in
principle. Fourth, if it is not authorised by law. That the Secretary may seck a review
on the ground of manifest excessiveness, in itself the usual basis of an appeal against
sentence by an accused, serves to underline the role of the prosecutor as a minister
of justice, acting fairly and impartially in the public interest. Although no review has
ever been sought on the ground of manifest excessiveness, such an application has
been suggested: So Wai-lun v HKSAR (2006) 9 HKCFAR 530, 543. In any event, an

accused who is aggrieved by his sentence will invariably himself appeal. (qv)
Section 81A(1) of the Criminal Procedure Ordinance (Cap 221) (‘the Ordinance”),

provides:

The Secretary for Justice may, with the leave of the Court of Appeal, apply to the Court
of Appeal for the review of any sentence (other than a sentence which is fixed by law)
passed by any court, other than the Court of Appeal, on the grounds that the sentence is not
authorized by law, is wrong in principle or is manifestly excessive or manifestly inadequate.

| ' In deciding whether to seek a review of sentence, the prosecution will weigh
competing considerations. Fairness to the accused is a factor, but so also is fairness
, to the public at large, and fairness to those sentenced for similar crimes. Even if the
| victim is not keen on there being a review, the prosecution must do what is just, as
“victims do not and cannot decide sentences’: R v Hall [2013] EWCA Crim 1450 [86].
| If a sentence is contrary to law, there may be little option but to seek a review, for
} it will mean that no lawful sentence has been imposed upon the accused. If a sentence

|

492 493




Review of Sentence

is manifestly inadequate, or is wrong in principle, or both, an application for I N
likely to be instituted only in the most obvious and glaring of cases. But the K.
for seeking a review are discrete, and a sentence which is wrong in principle i ;
also be manifestly inadequate. For example, the duration of a term of imprisday
may be wholly appropriate, whereas its suspension is unwarranted and confpam
pr{nciple. As against that, a sentence may be manifestly inadequate but not wt:;lry
principle: Attorney General v Hsu Sai-man and Another (CAAR 12/1986, 15 An'
1986, unreported). A fine, for example, or a suspended sentence of im};dson; :
may be correct as a matter of principle, but nonetheless manifestly inadequate, hay
regard, respectively, to the quantum or the length. That is not to say, howeve,r that
sel?tence cannot be manifestly inadequate to such an extent as to reveal an ‘f;rro
point of principle’: Griffiths v R (1977) 137 CLR 293, 310.

The court which extends undue leniency to an accused may do him a disseryjce
He may, in consequence, have to face re-sentencing by the Court of Appeal, aﬂer
review application has been made. Lord Taylor LCJ said that ‘courts do no favoufa».
to defendants by imposing unduly lenient sentences upon them. In the end it usual]yx
worked to the offender’s disadvantage’: Attorney General’s Reference No 44 :
_1 994 (Steven Middleton) [1996] 1 Cr App R (S) 256, 291. The imposition of an
inappropriate sentence is ‘more cruel to the offender than if the proper sentence had
been passed’: Attorney General s Reference No 10 of 1994 (Kenneth Welch) (1995) 16
CrApp R (S) 185, 190. In Secretary for Justice v Wong Hong-leung [2010} 1 HKLRB
226, 23_5, Stock VP said ‘a sentence so out of line with one that could reasonably—‘
be considered appropriate is a sentence which does a defendant no favour’, In R y
Harmouche (2005) 158 A Crim R 357, 374, Hulme J noted:

Judges who fail to pass sentences properly reflecting the seriousness of offences as laid
down by Parliament and the principles of sentencing as dictated both by that body a,1
established by superior courts do no favour to those such as the respondent who must ,on ‘
have his life and rehabilitation interrupted yet again and be returned to custody.

It follows that when counsel mitigates on behalf of his client, the mitigaiioa should
be tempered and realistic. The imposition of an unduly lenient sentence may expose
the accused to the risk of re-sentencing in due course: Secretary for\Justice v Wong
Hong-leung [2010] 1 HKLRD 226, 235 (see also Secretary for fustice v Yu Yat-sang
[2011] 1 HKC 155). In Attorney General s Reference No 44 ;2040 (Robin Peverett)
[2001] 1 Cr App R 416, 421, Rose LJ said:

Somgone who pleads guilty must, generally speaking, be taken to do so in the recognition
that, if an unduly lenient sentence is passed, that may give rise to an Attorney General’s
Refe.rence. It is to be expected that, generally speaking, counsel will advise a defendant of
the risk of an Attorney General’s Reference if, following pleas of guilty, there is an unduly
lenient sentence passed. i

If was not until 1988 that the Attorney General of England and Wales acquired the
right to seek a review of sentence.! The sole basis, however, for the Attorney to
challenge a sentence is that the sentence is deemed to be ‘unduly lenient’. In Attorney
General s Reference (No 4 of 1989) (1989) 11 Cr App R (8) 517, 521, Lord Lane CJ
provided guidance, which has since been approved in Hong Kong,? as to how the
power of review is to be approached: 7

1 Section 36, Criminal Justice Act 1988.
2 Attorney General v Tai Chin-wah [1994] 2 HKCLR 81; Secretary for Justice v Wong Hong-
leung [2010] 1 HKLRD 226; Secretary for Justice v Yu Yat-sang [2011] 1 HKC 155; Secretary
Jor Justice v Wong Chi-wai [2012] 3 HKC 361.
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The first thing to be observed is that it is implicit in the section that this court may only
increase sentences which it concludes were undulfy lenient. It cannot, we are confident, have
peen the intention of Parliament to subject defendants to the risk of having their sentences
increased — with all the anxiety that this naturally gives rise to — merely because in the
opinion of this court the sentence was less than this court would have imposed. A sentence
is unduly lenient, we would hold, where it falls outside the range of sentences which the
judge. applying his mind to all the relevant factors, could reasonably consider appropriate.
In that connection regard must be had of course to reported cases, and in particular to the
guidance given by this court from time to time in the so-called guideline cases. However,
it must always be remembered that sentencing is an art rather than a science; that the trial
judge is particularly well placed to assess the weight to be given to various competing
considerations; and that leniency is not in itself a vice. That mercy should season justice is
a proposition as soundly based in law as it is in literature.

The second thing to be observed about the section is that, even where is considers that the
sentence was unduly lenient, this court has a discretion as to whether to exercise its powers.
Without attempting an exhaustive definition of the circumstances in which this court might
refuse to increase on unduly lenient sentence, we mention one obvious instance: where in
the light of events since the trial it appears either that the sentence can be justified or that
to inerase it would be unfair to the offender or detrimental to others for whose well-being

the Lourt ought to be concerned.

As to the mechanics of seeking a review of sentence, section 83Y(2)(h) of the
Oy ainance provides that the power of the Court of Appeal to give leave to the Secretary
for Justice to apply for the review of a sentence may be exercised by a single judge
of either the Court of Appeal or the Court of First Instance. If the single judge refuses
to grant leave, the Secretary for Justice may invoke section 83Y(3) of the Ordinance
and renew the application before a full bench of the Court of Appeal. On the only
known occasion when the single judge refused to grant leave, the full Court of Appeal
not only granted the Attorney General the leave sought, but quadrupled the term
of imprisonment of which complaint was made: Attorney General v Chuk Chi-hoi
[1988] 1 HKLR 341, 343.

Rule 40 of the Criminal Appeal Rules (Cap 221A) stipulates that the powers
conferred by section 83Y of the Ordinance upon the single judge may be exercised
by the judge ‘on a written application and in the absence of the parties’. It is further
provided that the judge can ‘sit and act wherever and whenever may be convenient
to him’. Given the ex parte nature of the proceedings, the accused will not ordinarily
know that an application is being made. He will, that is, only usually become aware
of the matter after leave to make the application has been granted. However, in
Attorney General v Tai Chin-wah [1994] 2 HKCLR 81, 83, those representing the
accused, having got wind that an application was imminent, wrote a letter to the court
seeking to have the application heard upon an inter partes basis. That request was
refused. In practice, all such applications are processed ex parte by the single judge.
That most applications are approved by the single judge does not call into question
the efficacy of the filtering mechanism,; it is more a reflection of the care which the
Pprosecution traditionally applies before invoking its powers under section 81A. Such
care, however, was found to be absent in Secretary for Justice v Law Siu-kuen [2011]
2 HKC 157, and this could have torpedoed the substantive application, leave having
been granted, although in the event the case failed on other grounds. Once leave
is granted by the single judge, the accused who is aggrieved by the decision has
aremedy.

Once the Secretary for Justice has been granted leave ex parte by the single judge,
it is open to the accused thereafter to submit to a full bench of the Court of Appeal
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that leave .should not have been granted, and to ask for it to be set aside. As Sjjk,
observed in Attorney General v Tre Ka-wah and Others (No 1) [199é] 1 I‘;KC

103, ]0; W]ICU Lorlfl()llted Wlt]] dan a [Jhcati()n to set aSl‘(le tlle le ve te
s
p d graﬂ d by

Further, the granting of leave puts a respondent in peril. The apparent finality of tly

of sentenc.e upon him is brought into question. If the Attorney General, a 3 e
appellant, is given leave ex parte and there is later a contention that such le;ves ippll
havg begn given at all, then, in my judgment, it is open to this court to entertaj S Gul_dgg?g
Motion in the terms of the ones we have before us. - NOtlce--c@g

This approach recognises that the ex parte procedure purports to deprive the accuseqd

Iof a valuable right, as it puts in peril the finality of the decision in his favour of th, .
(}v?[er court. To preclude him from questioning its propriety would amount to a denj i
of justice. As the Privy Council made plain in Krishnasami v Ramasami [1917] E

179, 180:

31 n:u;t, therefore, iln‘conllmon fairness be regarded as a tacit term of an order like the present
at though ulnql.m‘hhed In expression it should be open to reconsideration at the instan -
the party prejudicially affected, 8

It is clear from these dicta that the full bench can indeed entertain a motion fo st
aside the leave granted by the single judge. The contrary view, expressed in At i
General v _Wy Kam-ming and Others [1987] HKLR 364, that the full bench was t?meg
by the fiemsmn of the single judge who, in granting leave, had exercised the gun
vested in the Court of Appeal, was, accordingly, not followed in Attorn Genp “;81'
Tse Ka-wah and Others (No 1) [1992] 1 HKCLR 103, 107. It T

As regards the form of faats : 4 ! )
SV an application of review, section 81A of the Ordinance

(1)  The Secretary for Justice may, with the leave of the Court of Appeal, apply to tl,
Court of Appeal for the review of any sentence (other than a sentence \:vhﬁgy" ‘ix;;‘
:y ]taw) p.assed by any court, other than the Court of Appeal, on the gronnds :};ﬁt the
; E;Jn?giilfi?}:j ::tj]a(;rerhzed by law, is wrong in principle or is manifestl}r c«cessive or
(2)  Anapplication under subsection (1) shall —
(Z) Ee in writing signed by the Secretary for Justice;
(b) S:b:c;t;ﬁr:;)a(l;:i by the documents, or copies of the . documents, specified in
(c)  be filed with the Registrar within 21 days, or within such further time as the
Court of Appeal may allow, after the date on which the sentence was passed
or any proceedings for the review, under section 104 of the Magistrates
Ordinance (Cap 227), of the sentence or of the conviction on which the
X sente.:nce was passed, were withdrawn or disposed of.
(2A) The fo!lowmg documents are specified for the purpose of subsection (2)(b) —
(a) in thfa case of a sentence passed by a magistrate, a statement of the facts found
ny him or admitted before him and of the reasons for the sentence:;
(b) in the case of a sentence passed by a District Judge, the stater;lent of the
reasons for the verdict placed on record in accordance with section 80 of the
District Court Ordinance (Cap 336) and a statement of the reasons for the
sentence;
(¢)  inthe case of a sentence passed by a judge of the High Court, the record of the
whole of the proceedings before him other than the evidence,given in any trial
that took place in those proceedings; ’

(d) in @y case, any report concerning the respondent which was before the court
which passed the sentence,
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(2B) The documents, or copies of the documents, specified in subsection (2A) shall be

delivered to the Secretary for Justice within 7 days of a request therefor being made
in writing to the magistrate or District Judge who passed the sentence or, if the
sentence was passed by a judge of the High Court, to the Registrar.

(3) The Court of Appeal may order a respondent to be detained in custody until an order

has been made under section 81 B(1).

(4) The Court of Appeal may, if'it seems fit, on the application of a respondent admit, the
respondent to bail pending the hearing of the application.

(5) The Court of Appeal may, if it refuses an application, award against the Secretary
for Justice such amount of costs as it may determine, save that the amount shall not,
if the respondent is legally aided, exceed the total of the contributions which he is

liable to make.
(6) In this section and sections 81B and 81C —
‘respondent’ means a person on whom a sentence has been passed.

The time limits prescribed in section 81 A must be respected. True, those limits, in so
far at least as they relate to the making of the application, leave having been granted,
can be extended. The time within which the court of trial is required to deliver the
documents to the Secretary for Justice upon receipt of the request cannot, interestingly,
be exterded. That presents the difficulty invariably attendant upon a legislative
practite ot saying that something ‘shall’ be done, by which is meant that it ‘must’ be
done,-without stating what the consequences will be if it is not done. Given that the
*viz1 courts sometimes fail to comply with the 7 days specified in subsection (2B), this
mnevitably impairs the capacity of the Secretary for Justice to comply with the 21-day
deadline imposed by subsection (2); at the very least, it means that compliance is
often a close run thing. If there is a real danger that the time limit cannot be met, the
better course is for the Secretary for Justice to alert the court to this, to give reasons,
and to seek an extension. It is necessary, that is, as Silke VP put it in Attorney General
v Tai Chin-wah [1994] 2 HKCLR 81, 91, for the Secretary ‘to make full and frank
disclosure’.

In Secretary for Justice v Wong Tsz-kin [1998] 4 HKC 32, the sentence was passed
on 30 June 1998, and the application for leave was not made until 17 July, some four
days before the expiration of the 21 days within which the application had to be made.
Nazareth VP granted the application for leave on 20 July and ordered that the time for
the filing of the application be extended by 14 days. The accused contended that the
extension of time by the judge who granted leave was made without proper reason
and was not a valid grant. In rejecting that submission, Power VP said:

This, in our view, was a measured exercise of the court’s discretion to ensure that its grant
of leave was not rendered nugatory by the effluxion of time. It was not, as has been argued
..., an extension without proper reason. The judge, having decided that the sentence was
one which should be reviewed, was right to make an order to ensure that the grant of leave
would not be frustrated and thus to ensure that the application would, in due course, come

on for hearing.

A failure by the Secretary for Justice to mention in the body of the application that
leave is being sought outside the 21 day time period provided for in subsection (2)
will invariably result in the leave granted being set aside by a full bench if the point is
later taken. Since the leave request is a filter, there has, in the interests of justice, to be
a strict application of the requirements for time: if the court is not put on notice as to
the actual position it cannot properly exercise its discretion. In Attorney General v Tse
Ka-wah and Others (No 1) [1992] 1 HKCLR 103, 112, Silke VP said:
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I do not accept, as Mr Cross would have it, that the court must be taken to know the

the sense of being aware that an application is out of time. | do not accept that the <
‘spolfe for itself”. Would the leave request have been granted if the court had bee o
appnse.d that the application would be, inevitably, out of time? It may well be thmt1 f;lm'
would inevitably have done so. But, if the court is not alerted to the danger b ?h € co
for leave containing a further request for an extension of time, then | would th};nke .
probably 'lhan not happened here, the court will not be in a position to give its ﬁ.lli b W
thft exercise of its discretion. I view the leave granted here to have been granted o
misapprehension. An application of this nature demands full and fair disclosure tndees

If th§ S(.ecretary for Justice requires an extension of time within which to lodee th
applufatlon after leave has been granted, an explanation should be given for the%e ]the
The single judge can then see if there has been delay in the making of the ap, licew
by the Secretary, or if there has been delay by the judge or magistrate in supp? inat;l];n
Secretary with the court records. If such reasons are not provided, there is no 1}1,1atg a
upon which the court can exercise its discretion to extend time: Savill v § eml--
Health Authority TLR 28 December 1994. -
IAltho‘ugh section 81A(2) of the Ordinance stipulates that the application for the
review of the sentence ‘shall’ be accompanied by the documents specified in subsecti ;
(2A), that word, in this context, is directory, not mandatory: Attorney General v EGT}
Shek-man and Others [1987] 3 HKC 62, 63. Subsections (2) and (2A) are designz:
to ensure th_at the Court of Appeal has before it all the documents that are necessary
for the' hearing of an application for review of sentence. They expressly provide 1;3
Fhe evidence given at the trial need not accompany the application. In view of thaf
it woul_cl not be realistic to conclude that it is mandatory to provide portions of th;
transcript concerning matters which would not assist the court in deciding whether or
not the sentence is adequate.
. Sectiqn 81A of the Ordinance does not require the Secretary for Justice to indicate
in the Yvntten application why the sentence is considered to be objectionable. The
smgl.e Jgdge can, thus, only speculate as to the reasons which have prompte-c' the
application, and this may impair the ability to exercise the discretion of whethar or ﬁot
to grant the Secretary leave. In Attorney General v Yim Yee-kwong [19811 Hi;C 101
105, therefore, Roberts CJ expressed the hope that: \ ’

in’ thure applications for review, the single judge, to whom the abplication for leave
ongmally. goes, and the court could be furnished with a general wtatervent as to why the
sentence is wrong in principle.

As a }"esu]t, the authorities which establish sentencing principles are now invariably
mentioned and relied upon in the Secretary for Justice’s written application for leave
tol apply for review: Attorney General v Jim Chong-shing [1990] 1 HKLR 131, 147
Since the documents to be placed before the court by virtue of section SIA(ZJ;\) are;
extrenllely limited, Roberts CJ also indicated that, as a matter of standard practice, the
ma@tenals accompanying the application should include the criminal record (if a’ny)
a list of any offences which were taken into account, and a copy of the charge sheeti
quther, in Attorney General v Lam Tai-kuen [1987] 1 HKC 151, 153 Kempster JA
said t‘hat a copy of the indictment and of the agreed statement of facts‘ if any, would
:furmsh the absolute minimum of additional information required’,’togeth:ar with
any qther matter thought relevant’. The Secretary for Justice should ask for all these
materials, even though they are not mentioned in section 81A(2A), at the same time

as the statutory documents are requested: Attorney Ge I v Tai Chi
REETR L ey General v Tai Chin-wah [1994] 2
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Once the Registrar, the District Judge or the magistrate, as the case may be,
receives the request for the court documents, section 81 A(2B) requires these to be
delivered to the Secretary for Justice within seven days. That request is not to be
directed to the clerk of the court: Attorney General v Tai Wai-hang (CAAR 15/1984,
14 December 1984, unreported). A court should not purport to comply with the request
py forwarding a holograph note of the proceedings: Attorney General v Tsang Chu
[1937‘] 2 HKC 106, 107. Typed reasons for sentence are required. Once the request has
been received, it is quite improper for the court to respond by impugning the actions
of the Secretary for Justice: Attorney General v Fung Chung-ping and Another [1985]
| HKC 429, 431. The court must confine itself to that which is required, and should
certainly not indulge in criticisms of the law in question: Attorney General v Tai
Wai-hang (CAAR 15/1984, 14 December 1984, unreported). However, if the District
Judge or magistrate is no longer in a position to supply the documents specified in
subsection (2A), then the absence of the mandatory statement renders any application
for review unpursuable: Attorney General v Tam Kin-hung [1985] 1 HKC 606, 608.
Sentencing is not an exact science. In the quest for an appropriate sentence a court
must apply the established principles of sentencing. These reflect competing factors
and policies: They include the need to punish the offender, to protect society, to deter
others, ta compensate the victim and to rehabilitate those convicted of crime. Although
no siagie sentence can be expected to achieve all of those objectives, the purposes of
ciiminal punishment overlap and they should not be viewed in isolation from one
aiother in the calculation of sentence. They are guideposts and, having weighed the
principles carefully, the court must decide which has the greatest relevance in the
circumstances of the case. The first instance court is usually best placed to conduct the
delicate balancing exercise necessary to achieve a proper sentence. Provided that the
sentence passed by the lower court is one which could reasonably have been passed,
the Court of Appeal will ‘be jealous to prevent encroachment on the discretion of
judges and magistrates to impose as lenient a sentence as they may think appropriate’:
Attorney General v Mutton, Graeme [1992] HKCU 66 (CAAR 8/1991, 18 March
1992, unreported). In Secretary for Justice v Dank and Another [2008] 4 HKC 483,

490, Stock JA said it was:
not the function of an appellate court upon a review of sentence instituted by the Secretary
for Justice to substitute an increased sentence for that passed in the court below merely on
the basis that it takes the view that the sentence passed was lenient or less than this Court
would have imposed.

In England, it has been said that the “test for intervention is not leniency, but undue
leniency. Leniency where the facts justify it is to be commended, not condemned’:
Attorney General’s Reference No 8 of 2007 (Danielle Krivec) [2008] I Cr App R
(S) 1, 8.

The importance of appellate courts not allowing the system of reviews of sentence
to circumscribe unduly the sentencing discretion of the lower courts was recognised
in Attorney General v Lau Chiu-tak and Another [1984] HKLR 23, 25, when Huggins
VP said:

The power of review was conferred to correct errors in exceptional cases and the court will

be jealous to prevent encroachment on the discretion of judges and magistrates to impose a

lenient sentence as they may think appropriate, provided that the sentence is one which in

all the circumstances could reasonably be passed.

Although an error which affects the sentence must be apparent before the Court of
Appeal will intervene in a review by the prosecution or an appeal by an accused, a
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review raises considerations which are absent when an accused .
slentence on appeal. That is why the appellate court will be mosrzel;:s?l;m:cnon
that a sentence is @.aqifestfy excessive than that it is manifestly inaclequaéJ rsuaq
?ot beca:a.use t.he criteria are different, but because there is a presumption ie- Thﬂm!
ibertatis wh'lch the prosecution has to overcome: R v Bitter (1981) 27 Sf\fava%:
‘1 35. The review procedure itself has been described by Barwick CJ as cutt; 5 1 .
time-honoured concepts of criminal administration’: Peel v R (1971) 125 lé]]% o ,_;.;
452. The Qrocedure was not designed to subject persons to the risk of havi . 447’
sentences tpcreased, with all the anxiety that entails, merely because th s,
court, had it sentenced the accused in the first place, might have im 0: ;ppe]]ate
Severe sentence than was in fact imposed by the trial court. Applicatior;s ? ; .
afe only apprppriate in the most obvious of cases, and full weight ought (;f e
given to the discretion of the Judge or magistrate W‘ho has the ‘feel’ of tflg]e ca e
In R v Osenkwoski (1982) 30 SASR 212, 213, King CJ explained: o

;Fhere n}‘;usl al\yays be a p!a.icc for the exercise of mercy where a judge’s sympathics are
]ea:@ona ly (?xclted by 1.h§ circumstances of the case. There must always be a place foi ?;e
:}:rl:::(i); whllch hals traditionally been extended to offenders with bad records when thejudge
¢ view, almost intuitively in the case of experienced i i ;

: _ " ely perienced judges, that leniency at {
:artrcrlalr stage in the_ offender’s life might lead to reform. The proper role for prozecuti]:)a :
O;r);;zz; §,}:n m)t/ ;1ew,.|s (1) to enable the court to establish and maintain adequate Staudardls]

Ishment for crime, (2) to enable idiosyncratic vi j i

; i iews of judges as to particul i
or types of crime to be corrected. and 3) i e |

- . 3 occasionally to correct a sentence which i
disproportionate to the seriousness of the crime as to shock the public conscience S

In ang Kopg,_however. the use of the words ‘sense of shock or outrage’ a :
Huggins VP indicated in 4 tiorney General v Lau Chiu-tak and Another [1954] F[rI(:{’Lalig
23?, .25, to be 'ﬁrmlly discouraged. That is because the test of whether a sentence i

of llme is, q.mte simply, whether it is ‘manifestly inadequate’. These are plain wS odlit
wh‘lch require no refinement. That said, although the English legislation uses th:‘{ st
.Of unduly lenient’, the Court of Appeal has indicated that the principle in Hone Kh 4
is the same: Attorney General v Tai Chin-wah [1994] 2 HKCLR 81, 86, I the Irich
case of D{DP v Byrne [1995] 1 ILRM 279, 287, it was said that in O;‘”IU: N e;tab]i:h
undue leniency the prosecution had to demonstrate ‘a substantial denarturcl ‘from what
would be regarded as the appropriate sentence’, In the Scottish cose.of M Advocat
v Weldon ]999 JC 5,21, Lord Johnson, having said that the nkeasp ‘undue leni C“"f
meant precisely what it said, added: N -

:;rzt of all, Ilt has to be shown that the sentence was lenient within what might be regarded
i35 Sf:ner; ; r.elle'vant range, but, secondly, and obviously, that leniency must be undue in
S¢ that it is unwarranted and not capable of Justification upon the facts of the case.

In R v Sin I_’au-ming [1992] 1 HKCLR 127, 137, Silke VP emphasised that the Court
pf Appe?[ ‘is not'a fact-finding body and should not in the ordinary course be turned
;n;ggone : The point was accor‘dingly made in Attorney Generals Reference (No 95 of
E ) (Hzghﬁeiaﬂ TLR 21 Apll’lf 1999, that the issue of whether a sentence complained
- li):]orfwﬁw was unduly lenient was a question which had to be decided not in the
"_ng : what was alleger:l but of What was proved or found to have been established.
The ( lourtlof Appeal, so it was said, did not constitute itself as a court of first instance
Inquiring into facts which had not been pursued or proved at trial. This means in
practice that on an application for review of sentence the prosecutior; cannot look to
(tjhe appellate court to resolve a factual situation which ought properly to have been

etermined by the lower court: Attorney General v Li Ah-sang [1995] 2 HKCLR 239,
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243. The court will not approach its task upon a factual basis which differs from that
gecepted at trial.
If the prosecution accepts the defence stance at trial, the prosecutor may be
recluded from challenging it on review: Secretary for Justice v Chan Yin-ming
[1999] 2 HKC 493, 501. In R v Kostercoglou (2002) 137 A Crim R 257, 263, the fact
that the prosecution had presented its case before the sentencing judge in a particular
way meant that ‘the Crown should not be permitted to adopt a different stance in
this Court’. There is, however, no absolute rule that the failure by the prosecution to
properly discharge its duty and ensure that the sentencing judge is fully and properly
informed, either as to the law or the relevant facts, prevents the prosecution from
subsequently relying upon the sentencing error so induced: R v Amohanga (2005) 155
A Crim R 202. In R v Roche (2005) 188 FLR 336, 356, McKechnie J said:

No case was cited to the judge. The fact that the judge was not provided with this assistance
means that an error in sentencing discretion is not attributable solely to him. In appropriate

cases, this lack of assistance might be decisive against a prosecution appeal.

The attitude of the prosecutor at trial may in some circumstances constitute a bar
to a suctessiul application for review of sentence: Secretary for Justice v Law Siu-
kuen. (2011] 2 HKC 157. In Attorney General’s Reference Nos 80 and 81 of 1999
(Thewpson and Rogers) [2000] 2 Cr App R (S) 138, the English Court of Appeal
declined the Attorney General’s application to review sentence in view of the apparent
and manifest acquiescence by the prosecutor at trial in relation to events which gave
rise to what might otherwise have been more readily characterised as unduly lenient

sentences. Lord Bingham CJ, at 145, said:

On behalf of both these offenders a large number of factors have been drawn to our
attention. But the most powerful submission made, and a submission made on behalf of
both offenders, is that it would be unjust and harsh having regard to the history of this
matter, in particular the indications given by the judge and the unreserved acquiescence of
the Crown, if these sentences were now to be reopened and increased. Counsel of course
rely on the strong and repeated indications given by the judge over a period of months; but
they rely on‘prosecuting counsel’s acceptance of the line taken by the judge.

The court is mindful of the tradition in this country that prosecutors do not behave like
persecutors. Nonetheless it is clearly understood as a duty of prosecuting counsel to draw
the judge’s attention to authority of which the judge, in the submission of the prosecution,
should be aware. There can never be any obligation to acquiesce in an indication given by
the judge to which the Crown takes exception.

It is settled law that the prosecution cannot properly resile from a clear representation
which has been made and on which an accused has relied: Croydon Justices, ex p
Dean (1994) 98 Cr App R 76; Secretary for Justice v Law Siu-kuen [2011] 2 HKC
157. In R v Allpass (1993) 72 A Crim R 561, 565, however, the Court of Appeal of
New South Wales indicated that the prosecution was not debarred when it challenged

a sentence:
from taking a stance different from that taken at first instance, but this court, in the exercise
of its discretion, is entitled to take account of the fact that, at first instance, the (prosecutor)
acquiesced in the course that was taken by the sentencing judge. The weight to be given to
such a consideration depends upon the circumstances of the particular case, but it may be
of considerable significance if the respondent was given a non-custodial sentence at first
instance. Its weight may also vary with the degree to which the appellate court thinks the

sentencing judge fell into error.
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When the Court of Appeal of New Zealand considered this issue in R v Tipene [zggi-j.

2 NZLR 577, Ellis J said at 584

:\fe ?El,vrere with t.he view exprgssed in Allpass that (the prosecution) is not barr
ppeal, from taking a stance different from that taken at first instance However, t[fdjfm
3 » e fact

¢ . :
I:a; (tﬂ?e p!’osecutlop) has taken a particular stance, with which the sentence imposad.
Ol inconsistent, is relevant to the appearance of Jjustice when the appropriaten:s?e‘:-'

o1

the senFence is .con.a-‘.idered on appeal. There may be occasions when. notwithstandi

‘;:)glrjit:pnm? ;)f m‘]’usl:‘ce on th.e part of (the Prosecution) in changing its stance, an ap :1118 3
court may be unable to avoid the conclusion that there is an even greater perc "
Justice has gone wrong because the sentence imposed is so manifestly inadei)]uateepmn e

If the prosecutor at trial has entered into agreements or acquiesced in arran

whl_ch benefit the accused without authority, those responsible for the insti.lgeimms
reviews of sentence will usually find themselves bound by such conduct e\tmor'l qf
produce’s an unduly lenient sentence: Secretary for Justice v Law Sr'u-kue;r [2?}]]1 :f 3
HKC 157, .It cannot, that is, be contended that the appropriateness of a senten ‘] ;
matter outside the remit of the prosecutor. As Rose L] explained in Attorney G, ot ’a
Reference No 44 of 2000 (Robin Peverett) [2001] 1 Cr App R 416, 423: @i

If i
de;::dg;?wn. bﬁf. \:l}ute‘ver means the Crown is prosecuting, makes representations to a
on which he is entitled to rely and on which he a i i
‘ ' ] itled to 1 cts to his detriment by, as
tl-izaﬂrciisent.lcase, pleading guilty in circumstances in which he would not otherwis):; hznjrj;
part t; th] ty, that can properly be regarded as giving rise to a legitimate expectation on hig
p at the Crown will not subsequently seek to resile from these representations.

Section 27 of the Organized and Serious Crimes Ordinance (Cap 455) recogni

a role for the prosecution in the sentencing process. It confers the right to ;) grlklses
er{ha-nc:ement of sentence in certain circumstances. That right, which is ex:e' 3
within a defined ambit, supplements the common law right of thc; prosecution t n(:ilsecf
relevant ce?se law to the attention of the court, as described in Attorney Genera:’) Za 4
Clvong-a'hzng [1.99()] I HKLR 131. If the Secretary for Justice initiates a rev'*v 5. b
c1rcurpstances in which the prosecution did not avail itself of these rights it Ni ;1[':
be said that this has contributed to the manifestly inadequate ;ellté.t‘."-t.‘; én?llltghe

prosecution may find itself in difficulties. In R v Wilz
o e v Wilton (1981) 28 SASR 362, 367,

In ini i i

Senr:;y opinion, thas court should allow the prosecution to put to/it on an appeal against
. nce, contenrloqs not put to the sentencing judge, only in exceptional circumstances

which appear to justify that course,

So ifa court' imposes a sentence which is manifestly inadequate due to the failure of
the prosecultlon to avail itself of a statutory or common law right to draw somethin
re.h.evzfmt to its a.‘tl'eﬂtion, the Court of Appeal on review may be reluctant tolinterveneg
This is something to which the prosecution should remain alert: Attorney G [ :
Lee Po-man, David [1992] 2 HKCLR 70, 74, ' e
The law recognises that the process of review may require the court to range
l‘():eyond what occurred below. Section 81B(3) of the Ordinance provides that tﬁe
- 303“ of Appeal may exercisf'-: any fJf the powers conferred by section 83V. Section
83 enab]esl thci court to receive evidence if it thinks it necessary or expedient in the
mFergsts of justice. This may include evidence as to the true state of t}I)]e offender’s
criminal record: Attorney General v Cheung Pit-yiu [1989] 2 HKLR 12, 14. In
Attorney General's Reference Nos 4 and 7 of 2002 (Lobban and Sawyers)‘ [2602]
2 Cr App R (S) 77, a question arose as to whether it was inappropriate to take into
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account the fact that the judge who was responsible for sentencing was not aware of
the extent to which the offences were committed on bail. The court disagreed with
the view that in order to achieve fairness it should disregard matters of which the
judge was not aware. Lord Woolf CJ explained that ‘it would be unfortunate, once
we decided to intervene, if we were to deal with an offender on other than the actual
facts’. However, the prosecution cannot rely upon section 81B(3) to adduce fresh
evidence with a view to persuading the court to enhance sentence. Section 83V(5) of

the Ordinance makes clear that:

In no case shall any sentence be increased by reason of or in consideration of any evidence
which was not given at the trial.

Section 83V(5) is strictly applied, and the court will not allow the prosecution to
introduce evidence which places the actions of the accused in a worse light on the
pretext that it provides ‘a more complete picture’: Secretary for Justice v Lau Sin-
ting [2010] 5 HKLRD 318. However, section 83V(5) was never intended ‘to prevent
the consideration by the Court of Appeal of evidence which, if utilised, would have
the effect of putting the record straight in circumstances where a judge has been
purposely.misled into taking a lenient course of action as the result of material being
placed before him which had been fraudulently obtained’: Secretary for Justice v
Wore' Kwok-kau [2004] 3 HKLRD 208, 216. As a deceit had been practised upon
th¢ sentencing judge, fresh evidence was admitted by the court in that case for the
purpose of giving consideration to it when deciding whether to increase the sentence
and put to rights the travesty of justice which the respondent had caused before the
sentencing judge.

One of the functions of an appellate court is ‘to lay down principles for the
governance and guidance of courts having the duty of sentencing convicted persons’:
Griffiths v R (1977) 137 CLR 293, 310. If the court decides to take advantage of
the opportunity afforded by a particular review to issue sentencing guidelines, it
may need to receive material on such issues as the prevalence of the offence and its
consequences. Any such guidelines do not, however, affect the accused who happens
to be before the court and whose case is simply the vehicle by which the promulgation
of the guidelines is facilitated. Thus, for the purposes of advancing the argument that
new guidelines were required for sentencing in cases of armed robbery, the prosecutor,
in Secretary for Justice v Ma Ping-wah [2000] 2 HKLRD 312, 315, was permitted to
adduce fresh evidence. That evidence consisted of the statement of a police officer,
which showed that incidents of ‘head-bashing’ robberies had proliferated, and of a
consultant neurosurgeon, whose statement indicated that such offences could result in
traumatic brain injury. Having issued guidance to sentencers in respect of offences of
that type, the court emphasised that the:

new guideline as to sentence cannot, of course, apply to the present case as the deterrent
effect it is intended to achieve can only apply to offences committed after this judgment
has been delivered.

At the hearing of the application for review of sentence, the court will decide what the
bounds of propriety are in each particular case. The applicant, whilst not breaching
those bounds, is entitled to strongly advance the submissions in support of the
application: Artorney General v Tai Chin-wah [1994] 2 HKCLR 81, 89. Counsel will
doubtless bear in mind that in this type of proceeding, as at first instance, he is a
minister of justice. Although guidelines are not appropriate to define precisely how
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