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Foreword

Employment law is one of the few areas of law which impacts almost
everyone, from large multinational corporations to small family
businesses, to individual employees.

The Hong Kong employment law regime is comprehensive but
understanding the various complex pieces of legislation, regulation and
case law is no easy task for businesses or individuals. This practical guide
serves as an encyclopaedia aimed to help both employers and employees
understand their statutory rights, entitlements and obligations as well as
the legal and practical issues of employment law.

The latest edition covers various legislative developments and new case
law since the last edition published in 2017.and wijll serve as a helpful
manual steering the readers through the full cy¢le.of an employment
relationship, from beginning to end, msing a combination of case studies
and practical advice.

The Hong Kong labour market“is highly competitive and constantly
evolving with an ever-growing demand for talent. It is paramount for
businesses to work within-the framework as breaches of employment
legislation can have sérious conseéquences including civil liability and/or
criminal prosecutiof/for companies and/or their directors and officers.

Felda Yeung, ‘co=head.of the Gall’s employment practice at Gall hope
that this remains thego-to book for businesses and individuals looking
for straightforward answers, industry insight and actionable advice
for everyday employment law questions in a structured manner. The
industry insight and practical guidance in this book on the full range of
employment law issues will make this book an indispensable tool for
anyone navigating the complexities in this field.

Felda Yeung
Partner & Co-Head of Employment
July 2025
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CHAPTER 1: THE LEGAL SYSTEM IN
HONG KONG

OVEIVIBW ..ttt e e e e e e r e e e e e e s nrneeeeeean 111-010
Employment-related legislation........cccccceeiecieeee e 111-020

Key Practical Takeaways

¢ The Basic Law introduced the familiar concept of "one country,
two systems".

* The application of precedents established outside of Hong Kong
remains highly relevant as part ofithe duallapproach.

* There are at least 26 pieces of primary-egislation that impact on
the employment relationiship.

¢ Looking beyond the 6rdinances.and being aware of numerous
regulations and codes of practice is essential to fully understand
the full picture.wheén considering staffing issues.

[111-010] Overview

On 1 July/1997, the Reople’s Republic of China (PRC) resumed the
exercise of sovereignty over Hong Kong, which became the Special
Administrative Region (HKSAR) of the PRC. The Basic Law of the HKSAR
(the Basic Law) was adopted on 4 April 1990 by the Seventh National
People’s Congress of the PRC. This also came into effect on 1 July 1997.

The Basic Law is the constitutional document for the HKSAR. It
enshrines within a legal document the concept of “one country, two
systems” and prescribes the various systems to be practised in the
HKSAR, including the legal system. The Basic Law expressly provides
that the laws previously in force in Hong Kong, that is, the common law,
rules of equity, ordinances, subordinate legislation and customary law
continue to be maintained. The limited exception to this is any laws that
contravene the Basic Law. In addition, laws in existence on 1 July 1997
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are, of course, subject to subsequent future amendment by the legislature
of the HKSAR.

The Basic Law expressly provides that the courts of the HKSAR may
refer to the precedents of other common law jurisdictions when making
decisions. In addition, the Court of Final Appeal and the judiciary of the
HKSAR are also given the power to invite judges from other common
law jurisdictions to participate in the judicial process.

What this means in practical terms is that litigation before the courts and
tribunals of the HKSAR is often conducted on the basis of precedents
from other common law jurisdictions. In addition, the extensive
precedents built up in Hong Kong prior to 1 July 1997 remain good law.
In particular, given the very marked similarity between much of the
legislation in the HKSAR and legislation from England and Wales, there
is very heavy reliance upon the authority from the English courts in the
field of employment law.

Any individual seeking an understanding of(the employment law
principles in the HKSAR has to grapplewith aiwide variety of legislation
and also a significant volume of ¢ase law decided by courts both within
and outside the HKSAR.

[111-020] Employment-related’'legislation

While the Employment Orditiance (Cap 57) is the primary legislation
governing the employmentxelationship, itis alsoimportant for employers
and employeestalike ta-be aware of the other legislation governing the
relationship. The follewing is not an exhaustive list, and includes:

e the Companies Ordinance (Cap 622);

e the Companies (Winding Up and Miscellaneous Provisions)
Ordinance (Cap 32);

e the Competition Ordinance (Cap 619);

e the Contracts for Employment Outside Hong Kong Ordinance
(Cap 78);

o the Contracts (Rights of Third Parties) Ordinance (Cap. 623);
¢ the Disability Discrimination Ordinance (Cap 487);

[91-020] © 2025 Wolters Kluwer Hong Kong Limited



The Legal System In Hong Kong 3

the Employees” Compensation Ordinance (Cap 282);

the Employment of Children Regulations (Cap 57B) (made under
the Employment Ordinance);

the Factories and Industrial Undertakings Ordinance (Cap 59);
the Family Status Discrimination Ordinance (Cap 527);

the General Holidays Ordinance (Cap 149);

the Immigration Ordinance (Cap 115);

the Inland Revenue Ordinance (Cap 112);

the Interpretation and General Clauses Ordinance (Cap 1);

the Labour Tribunal Ordinance (Cap 25);

the Mandatory Provident Fund Schemés Ordinance (Cap 485);
the Minimum Wage Ordinance (Cap 608);

the Minor Employment ,Claims Adjudication Board Ordinance
(Cap 453);

the Occupational Retixement Schemes Ordinance (Cap 426);
the Occupational\Safety and Health Ordinance (Cap 509);
the Personal,Data (Privacy) Ordinance (Cap 486);

the Proteéstion of Wages on Insolvency Ordinance (Cap 380);
thedRace Disérimination Ordinance (Cap 602);

the Rehabulitation of Offenders Ordinance (Cap 297);

the Sex Discrimination Ordinance (Cap 480); and

the Trade Unions Ordinance (Cap 332).

In addition to the primary legislation and a variety of regulations,
employers and employees also need to be aware of the guidelines,
guidance and codes of practice issued by a variety of bodies. For example,
although the Code of Practice on Human Resource Management (issued
by the Office of the Privacy Commissioner for Personal Data) is not
strictly legally binding, it can be taken into account in any legal disputes
as evidence of good practice. The various codes of practice issued by
the Equal Opportunities Commission are also vital for any employer

Hong Kong Employment Law 6" Edition [11-020]
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seeking to comply with Hong Kong’s anti-discrimination laws; once
again, such codes are not strictly legally binding, but they will be the
starting point for any court exploring allegations of discrimination. The
Statutory Minimum Wage: Reference Guidelines for Employers and
Employees issued by the Labour Department are also not law but are
nonetheless important because, pending judicial interpretation, they
demonstrate how the Labour Department will interpret and enforce
employers’ obligations under the Minimum Wage Ordinance.

As we go through the entire employment relationship, we will cover the
key legal principles applied in Hong Kong, albeit from a practical rather
than strictly legal perspective.

[91-020] © 2025 Wolters Kluwer Hong Kong Limited



CHAPTER 2: AN OVERVIEW OF THE
EMPLOYMENT ORDINANCE

OVEIVIBW ..ttt e e e e e e r e e e e e e s nrneeeeeean 12-010
Who does the Employment Ordinance apply to?......ccccuu.ee. 112-020
What kind of contracts are governed by the Employment

L@ 7o 110 T=1 o ol 92-030
Continuous employmMeNnt ........cccciiiiiier e 12-040
The term of an employment contract............... b eceeeieeenenn. 92-050
R L T =P S TR 12-060
BONUS payments .....coooiiiiiiiiiiie e € e e B 12-070
Sickness allowance ........coooeeeiire e N b e 12-080
Annual leave......ccooooiiinniniie e Sl Al 92-090
Statutory holidays .......cceme L N N e 112-100
Y e I YL . S S .S 112-110
Mandatory ProvidefAtiFuNd .{.0eeee oo 112-120
Maternity 1€ave s, . et e 112-130
Paternity 1€ave ... o e 112-140
Notice of termination ........ccoocvee i 92-150
Payment in lieu of NOtiC......oviiiiiiie e 12-160
Time of termination payments .........cccocoveiiinienieeeee e 112-170
Prohibited termination ........c.cccceveeciiiecee e 12-180
SUMMary dismissal .......cooieeiiiiiiiieeee e 92-190
Termination without notice by an employee.........ccccceviiennenn. 92-200
Entitlement to severance payment........cccociiiiiiiiienie e, 112-210
Change of business OWNErship.........ccccoeriierieiniee e 12-220
LONQ SErvice PAYMENTS.....coeiiiieieiieee e e 112-230
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Minor Employment Claims Adjudication Board.............ccceeu.... 92-240
Labour Tribunal ......cooeeiiieeie e 112-250

Employee entitlements governed by the Employment
L@ 1o [T g1 o Vel TS 912-260

Key Practical Takeaways

¢ The Employment Ordinance and Hong Kong law are likely
to apply to all employees, including those from outside Hong
Kong and sent to Hong Kong on a secondment-basis.

¢ Contracting-out of Hong Kong employment\law protection is
unlawful and ineffective.

* Breaches of the Employment Ordinance trigger criminal
sanctions.

¢ Understanding the concépt,~of 'continuous service" is
fundamental to understanding the-rights and obligations that
arise in respect of employees.

* Not clearly documenting the-émployment relationships may
expose an employer to-more onerous obligations than is
necessary e:glin terms(of hotice provision.

[112-010] Overview

The terms and conditions of an employment contract may be either
expressly agreed between the parties to an employment contract, or
incorporated by implication or by law. Chapter 3 “The Employment
Contract” addresses the terms of an employment contract which are
often expressly included by the parties, as well as those implied by the
common law (thatis, the case law regarding the employment relationship
which has developed over the years).

However, the scope of those terms and conditions is restricted
by legislation. In Hong Kong, the Employment Ordinance (Cap 57)
(Employment Ordinance or Ordinance) sets out a statutory framework to
govern many aspects of the employment relationship by incorporating a
number of key terms and conditions into every contract of employment

[92-010] © 2025 Wolters Kluwer Hong Kong Limited



An Overview of the Employment Ordinance 7

which falls within its coverage. Accordingly, employers should be
aware of the following provisions in the Ordinance to ensure that the
express terms of their employment contracts are in compliance with the
legislation.

[112-020] Who does the Employment Ordinance apply to?

The Ordinance applies to every employee engaged under a contract of
employment, to an employer of such an employee, and to a contract of
employment between such parties.

However, there are some exceptions. The Ordinance does not apply to:

* an employee who is a family member of the proprietor of the
business in which he or she is emplayed-and who lives in the
same dwelling as the proprietor;

* an apprentice whose contract, of appfenticeship has been
registered under the Apprenticeship Ordinance (Cap 47), other
than certain provisions of the Emplaynrent Ordinance;

¢ an employee who seryes under.crew agreements or on board
ships not registered.in Hong:Kong; and

* an employee @ho is covered by the Contracts for Employment
Outside HongKong Ordinance (Cap 78).

The Contracts for _Employment Outside Hong Kong Ordinance
applies to allemployment contracts under which a person
located in.Hong Kong agrees to provide manual services for
another.person who is not in Hong Kong, and the contract is
to be performed (whether wholly or partially) outside of Hong
Kong (and for non-manual employees whose monthly earnings
do not exceed a cap set by the government (currently HK$20,000
per annum)).

Case law has provided that the Ordinance was intended to apply to
every employee engaged in Hong Kong under a contract of employment,
including employments governed by laws of another jurisdiction other
than Hong Kong. This would mean that expatriates who are seconded
or assigned to work in Hong Kong for more than just a transient stay
are entitled to and should be afforded the same rights, benefits and

Hong Kong Employment Law 6" Edition [12-020]
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protections that other Hong Kong employees are entitled to under the
Ordinance (see further our discussion on Cantor Fitzgerald Europe and
Cantor Fitzgerald (Hong Kong) Capital Markets Limited v Jason Boyer and
Others [2012] HKEC 30 at 17-040).

For employees to whom the Ordinance applies, they will be entitled to
the basic protection under the Ordinance irrespective of hours of work.
These basic protections include payment of wages, restrictions on wage
deductions, the granting of statutory holidays (albeit not necessarily
paid), protection against anti-union discrimination and employment
protection in respect of unlawful dismissal. For employees who are
employed under a continuous contract (see 2-040), they are entitled to
further benefits such as rest days, paid annual leave, sickness allowance,
paid statutory holidays, maternity leave, paternity’leave, severance
payments and long service payments. The statutory provisions of
the Ordinance set out a minimum level of-behefits(and entitlements
for employees, and a framework for how)those statutory rights and
entitlements are to be exercised. The law places various restrictions
on an employer varying those rights.and entitlements, even with the
agreement of the employee.

It is unlawful for parties to @n employment contract to contract out of
the provisions of the Ordinance. Any contractual terms which purport
to extinguish any right; benefit-er-protection conferred on an employee
under the Ordinanee\are void)(sec 70). Accordingly, employers should
ensure that amy“contractual® terms expressly agreed with employees
(either in a written contract or orally) are consistent with the minimum
obligations introduced by the Ordinance.

It is important to note that a failure to comply with the Ordinance may
result in criminal law sanctions (for which the usual penalty is a fine,
except for payment of wages offences, which can give rise to a sentence
of imprisonment). There are also extensive civil remedies available for
aggrieved employees depending on the relevant breach.

[112-030] What kinds of contracts are governed by the
Employment Ordinance?

The Ordinance generally governs the provisions of “contracts of
employment”, but not “contracts for services” (see Chapter 4 “Who Is

[92-030] © 2025 Wolters Kluwer Hong Kong Limited
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An Employee?” for a discussion on the differences and for the definition
of an “employee”). A “contract of employment” is defined in sec 2 of the
Ordinance.

A “contract of employment” means “any agreement, whether in writing
or oral, expressed or implied, whereby one person agrees to employ
another and that other agrees to serve his or her employer as an employee
and also a contract of apprenticeship”.

It is important to recognise that a contract of employment can exist even
if it is not in writing, and even oral contracts of employment can be
governed by the Ordinance (see Chapter 3 “The Employment Contract”
for discussion on the elements of an employment contract).

[112-040] Continuous employment

What does “continuous service” mean?

The concept of “continuous serviee” is central to the Ordinance; it
determines an employee’s qualification te,eertain benefits conferred by
the Ordinance and the extent(of those\benefits. “Continuous service”
is essentially a concept.fof'recognising an employee’s length of service
with an employer. Oncé-the employee has reached a threshold length of
service (that is, he oxshe is under a “continuous contract”), the employee
becomes entitled \to” certain“additional rights and entitlements. Some
entitlements-accrtie to,an-employee in accordance with the employee’s
length of cofitinuous service.

It is important te\remember that the concept of a “continuous contract”
is statutory (that is, it is introduced by law, not by agreement between
the parties). The parameters of a “continuous contract” apply only to
ascertaining the length of an employee’s continued service for the
purposes of the Ordinance. Employers are of course free to apply the
concept to an employee’s eligibility to contractual benefits which are
over and above those provided by the Ordinance.

The concept of continuous employment under the Ordinance further
does not, in a “transfer of business ownership” situation, operate to
transfer the transferor’s (i.e. old owner) liability for employee benefits to
the transferee (i.e. new owner) where a business changes hands.

Hong Kong Employment Law 6" Edition [12-040]
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Even though an employee’s service under the old employment contract
will be counted for the purposes of “continuous service”, the new owner
does not inherit the obligations of the former business owner under the
old employment.

For example, in Law Shu Fat & Ors v Ng Kwong Yui t/a Ng Yiu Kee
Transportation Co [2006] 947 HKCU1, the Court of Appeal considered
the obligations on the owner of a small transportation business after the
previous owner of the business had failed to pay the employees their
statutory holidays and annual leave. After the death of the original
sole proprietor of the business, the proprietor’s son had continued to
operate the business using the same employees. The employees filed
a claim against the son of the sole proprietor for the{uhpaid statutory
holidays and annual leave arising during the .emiployment with his
father. The Court of Appeal found that the employees were working
for the son under new employment contractssand therefore, the son did
not inherit the liability for the unpaid enfitlements which had accrued
when the employees were working for'‘his father. The court found that
the provisions of the First Schedule to'the Ordinance, which provides
the rules governing continuous/employment, were only “counting
provisions” for determining eligibility(for, and entitlement to, various
benefits under the Ordinance."The First Schedule did not have the effect,
in a transfer of business&ittiation/of transferring the transferor’s liability
for benefits to the transferee.

What amounts/'to a “continuous contract”?

To qualify as an employee under a “continuous contract”, the employee
must have been continuously employed for a minimum duration of
four consecutive weeks for at least 18 hours a week. To enhance labour
protection, this requirement (commonly referred to as the “4-18”
requirement) is set to be revised by using the aggregate working hours
of four weeks as a counting unit and setting the aggregate working hour
threshold at 68 hours. The new arrangement is yet to come into effect. As
already indicated above, the circumstances under which an employee
will be considered to be employed under a “continuous contract” are set
out in the First Schedule to the Ordinance.

[92-040] © 2025 Wolters Kluwer Hong Kong Limited



An Overview of the Employment Ordinance 11

The First Schedule provides that:

“Where at any time an employee has been employed under a
contract of employment during the period of 4 or more weeks next
preceding such time, he shall be deemed to have been in continuous
employment during that period”.

Alternatively, there may be an agreement between the employer and the
employee that the employee will be regarded as continuously employed
(for example, during a period of unpaid leave of absence).

Continuity of service will be broken if the employee works for less than
18 hours in any one week. Therefore, if an employee is employed under a
series of contracts with the same employer, but theréis a break of at least
one week between the contracts, then his or her continuity of service will
be deemed broken.

For example, in the case of Lui Lin Kam & Orv Nice'Creation Development
Ltd [2006] 1132 HKCU, the Court of Appeal considered the claim of two
employees of a restaurant. The empleyees were terminated from their
employment because the restatirant was-undergoing redecoration, and
the scale of operation afterwards would\be reduced.

The employees claimed, 'a’/severance” payment under the Ordinance,
which requires 24 menths of sexvice under a continuous contract (see
Chapter 23 “Redufidancies(@nd Lay Offs”). Both employees had been
employed undeta'series‘of two contracts with the employer, each for
under 24 moénths, butifttotal they had both served in excess of 24 months.
The court found thata break of one week between the contracts was
enough to break.continuity of service.

However, the court may also look at all the circumstances of the case to
determine whether there is in fact a “global contract” of employment
comprised of the totality of the individual contracts, so that there is, in
fact, no real break in continuity of service between them.

For example, in the case of Lui above, the court also examined the
question of whether, in spite of the break between the contracts, it could
be said that the employees were under continuous employment for a
period of 24 months because there was a “global contract” covering
the two separate contracts. The court noted that it was indeed possible
to have a “global contract” covering a series of separate employment

Hong Kong Employment Law 6" Edition [12-040]
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contracts, but there must be an “irreducible minimum of obligation” on
each side to continue the employment even during the break periods.
The court found that this was not the case on the facts, and the employer
had adopted the practice of entering into employment contracts of
18 months only as a means of breaking the continuity of employment.

Accordingly, where an employer elects to enter into a series of shorter
employment contracts, as long as there is a real break between the
contracts (and not one which disguises the reality of an ongoing “global
contract”), an employer is entitled to arrange its affairs to take advantage
of the provisions of the First Schedule, and in that way avoid liability
for entitlements which become payable after a specified period of
continuous service.

For the purposes of counting an hour of service,"any hour in which an
employee is:

* incapable of work because of sickness or injury (supported by a
medical certificate if the absence is more{than 48 hours); or

e absent from work for eompliance \with the restriction on
movement requirements{under\the Prevention and Control of
Disease Ordinance (Cap 599); 0t

e absent from woerk’but he or she is regarded (by law, mutual
agreement,cof cuistomy)as continuing in employment,

still counts towards.the periodof service. It isimportant to remember that
if an employeragrees tga period of unpaid leave and the relationship
continues to be recoghised, some paid benefits (for example, paid annual
leave and statutory sickness allowance) will continue as continuity will
be recognised by mutual agreement, even though the parties have agreed
that the leave itself is to be unpaid.

Where there has been a transfer of a business undertaking from one
person to another, an employee’s period of service with the transferor
counts as a period of employment with the transferee, and such transfer
will not break the continuity of the period of employment.

The provisions of the First Schedule specify whether a period of service
with an employer “counts” towards a period of employment for the
purposes of the Ordinance.

[92-040] © 2025 Wolters Kluwer Hong Kong Limited
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Which entitlements depend on a continuous contract?

All employees covered by the Ordinance, irrespective of whether the
employment is continuous, are entitled to basic protection, including;:

e payment of wages;
e restrictions on deductions from wages;

* the granting of statutory holidays (though for employees who
have not been continuously employed for more than three
months, the entitlement is only to an unpaid holiday);

* protection against anti-union discrimination; and

¢ employment protection in respect of unlawful dismissal (see
920-140 for more details).

However, many of the minimum terms and-conditiens of employment
provided by the Ordinance only applysteemployees who are employed
under a continuous contract. Thesé include(rest days, paid statutory
holidays, annual leave, sickness allowanee,ymaternity leave, paternity
leave, severance payments and,long service payments on termination
(subject to the specific length of sérvice requirements for each). An
employee under a contintious contractis also entitled to protection against
termination in certaincircumstarices (see Chapter 20 “Termination of the
Employment Cofitract”). Failure on the part of an employer to provide
a continuously employed ‘employee with the minimum statutory rights
and benefits'gives rise to a variety of offences which have potential
criminal liability.

[112-050] The term of an employment contract

The term of an employment contract is usually agreed between the
parties: it may be for a fixed term, tied to the completion of a project
or a prescribed duration, or for an indefinite period. Where the term
of an employment contract is not expressly agreed between the parties,
the Ordinance contains a presumption that all “continuous contracts”
are to be regarded as contracts of one month’s duration, automatically
renewable from month to month.

Hong Kong Employment Law 6" Edition [912-050]
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All employment contracts for a duration in excess of one month must be
evidenced in writing and signed by both parties, otherwise the contract
will be treated as being for one-month renewable from month to month.
This is an important practical point. Copies of the signed contract must
be obtained and kept for future reference.

“Manual workers” are separately dealt with in the Ordinance. The
duration of a contract of employment for a manual worker must be less
than six months. When an employment contract of a manual employee
is equivalent to, or exceeds, six months, it is treated as a contract for
one month, renewable from month to month. A “manual worker” is not
specifically defined in the Ordinance.

The duration of a fixed term contract is not addressediin’ the Ordinance;
the term of such contracts is as agreed between'the parties. However,
certain provisions in the Ordinance relating o entitlements upon
termination treat certain fixed term contracts as having been “terminated
by the employer”, even though, technically speaking, the contract
terminates automatically upon expity'of the fixed"term (see Chapter 20
“Termination of the Employment Contract):

[112-060] Wages

The Ordinance contaifisy’a number of provisions dealing with an
employer’s obligation te pay anemployee wages, the timing of payment
of wages, the manner inwhich the wages are paid and restrictions
against placing/conditiofision the payment of wages.

The Ordinance alldws a wage period to be of any duration agreed
between the parties, but in the absence of any proof to the contrary, the
Ordinance imports a presumption that the wage period is one month,
and wages become payable at the end of the wage period.

The Ordinance places strict limitations on the deductions which an
employer is entitled to make from an employee’s wages. An unlawful
deduction which is not permitted by the Ordinance is a criminal offence,
and offenders will be liable to a fine and imprisonment.

The Minimum Wage Ordinance (Cap 608) came into force in Hong Kong
on 1 May 2011. The statutory minimum wage rate was raised to HK$40
per hour with effect from 1 May 2023 and will be raised to HKD 42.1 per
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hour with effect from 1 May 2025. The Labour Department has issued
Reference Guidelines for Employers and Employees. In summary, under
the Minimum Wage Ordinance, an employee is entitled to be paid wages
in respect of any wage period of not less than the minimum wage.

(See Chapter 9 “Remuneration” and Chapter 10 “Benefits and
Entitlements”.)

[112-070] Bonus payments

It is common in Hong Kong for employers to provide for an end of year
payment to employees. This is sometimes referred to as a “13-month
payment”, “double pay” or “end of year bonus” and it is often paid
around the Chinese Lunar New Year period.

Employers are free to negotiate the amount of this payment with
employees, or to not provide it at all. Where-abonuspayment is provided,
unless it is strictly a discretionary (bonus, the“Ordinance contains
provisions which govern the ampunt.and timing of the payment in the
absence of agreement between the employér and employee. In particular,
the Ordinance provides that‘wherethe-employer has provided for a
contractual bonus, then the amountshould be equal to one full month’s
wages (or a proportion-of the end, of year payment if the employee has
not been employed fonthe whole of the payment period but has been
employed for a petiod of notless than three months), unless otherwise
agreed.

The Ordinance does, not govern bonus schemes which are purely
discretionary in‘mature. However, employers need to be aware that
case law has developed in Hong Kong, so that even where a bonus
is expressed in a contract of employment to be payable purely at the
discretion of the employer, such bonus arrangements may be deemed to
be contractual in nature, particularly where calculation of the bonus is
based on achievement against agreed formula or targets. Further, even
if the bonus is purely discretionary in nature, the courts have held that
there is an implied contractual term that the discretion must be exercised
rationally, not perversely and in good faith.

(See T9-100 — 19-160 in relation to end of year payments.)
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[112-080] Sickness allowance

In Hong Kong, the Ordinance sets out a rather unusual regime for sick
leave entitlements for employees under a “continuous contract” (see
q2-040 above).

Under the Ordinance, there is an entitlement to accrue “sickness
allowance” during continuous employment at the rate of two paid
sickness days each month in the first year of employment and four paid
sickness days each month thereafter. The maximum accumulation at any
one time is 120 paid sickness days. The accrued sickness days are paid at
the rate of four-fifths of the employee’s average daily wages calculated in
accordance with the Ordinance.

However, payment is only due for the sickness dayswhen the employee
is off sick for four consecutive days or more, Once the employee is off
for at least four consecutive days, all the(sickness/days are deemed
subject to the sickness allowance (including the first three days) up to
the maximum. By way of limited exception, a siekness allowance will
be payable for any period of less thart four-days when an employee is
receiving maternity-related medical treatient.

This is only a minimum statutory entitlement and employers are free
to provide for a greater-dllowanee;~and they often do. Employers are
therefore free to in¢ldde an allowance for payment for absences even
when the employéé)takes less than four days, and/or pay full wages
rather than foar*fifths of.the wages on those sick leave days.

The Ordinance contains a prohibition against an employer terminating
an employee’s employment on any sickness day taken by the employee
in respect of which sickness allowance is payable, unless the employer
is summarily dismissing the employee and is justified in doing so (see
q10-040).

[112-090] Annual leave

In Hong Kong, any employee who is employed under a continuous
contract of employment (see ]2-040 above) for a period of 12 months
is entitled to paid statutory annual leave in accordance with the
minimum standards set out in the Ordinance. Payment is on the basis
of the employee’s average daily wages calculated in accordance with the
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Ordinance. Therefore, annual leave accrues at the end of the year. The
Ordinance sets out a sliding scale of minimum annual leave entitlements
for employees based on the employee’s length of service; from seven
days (for employees with more than one year but less than three years
of employment) up to 14 days (for employees with at least nine years
of continuous employment). This entitlement is in addition to statutory
holidays.

The Ordinance also sets out a number of restrictions in relation to how this
entitlement may be taken. In general, employers cannot pay employees
a payment in lieu of their annual leave entitlement, except for any sum
owing upon the termination of the employment contract and in certain
circumstances where the employee is entitled to‘more than 10 days’
statutory annual leave or where an employer eontinues to employ an
employee after the expiration of a period during 'which statutory annual
leave should have been granted to him/heér and the,employer has not
granted that leave. In these circumstanees, the“employee can elect to
be paid in lieu but this cannot be imposed by the employer without
the employee’s agreement. There are also‘restrictions in relation to the
forfeiture of accrued but untaken'statutory annual leave.

The Ordinance allows employers tocalculate the annual leave entitlement
of employees either bytreferenceé to a period of 12 months following the
commencement of-an’indiyidual’s employment, or by reference to a
common 12-month. period for all employees (see 110-050).

[112-100] “Statutory holidays

Statutory holidays are granted in accordance with the Ordinance to
all employees. There are currently 14 statutory holidays recognised in
Hong Kong.

For employees with at least three months’ continuous employment (see
q2-040 above), the statutory holidays must be paid. Payment is on the
basis of the employee’s average daily wages calculated in accordance
with the Ordinance.

In addition, Sundays and a list of specified days are designated as
“general holidays”, which are observed by all banks, educational
establishments, public offices and government departments. Although
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there is no requirement that these further general holidays be granted
by other businesses, many businesses do so without making deductions
from wages.

(See 110-020, 110-070 and 10-080 on a discussion in relation to general
and statutory holidays.)

[112-110] Rest days

Under the Ordinance, employees are entitled to a statutory “rest day”
each week. Any employee who is employed under a continuous contract
of employment (see {2-040 above) is, under the Ordinance, entitled to
not less than one rest day (a continuous period of not less than 24 hours
without work) in every period of seven days. Rest daysare in addition to
statutory annual leave and statutory holidays. The'Ordinance is silent as
to whether the rest days are paid or unpaid, ‘although.in practice, if the
contract of employment does not clearly state the position, (and there
is no custom and practice to the contraty)-they @re“generally accepted
to be paid and covered by the employee’s monthly wages. The issue of
whether rest days are paid or unpaid has become particularly significant
as a result of the Minimum Wage Ordinance which came into force on
1 May 2011 (see 110-030 for,more details).

The Ordinance sets out amgmployet’s obligations in relation to providing
those rest days (see 10-030).

[112-120] Mandatory.Provident Fund

In Hong Kong, employers and employees are required to participate in
a legislative Mandatory Provident Fund (MPF) scheme or in a voluntary
MPF-exempt Occupational Retirement Scheme (ORSO) scheme, which
are both administered by the Mandatory Provident Fund Schemes
Authority.

Under the Mandatory Provident Fund Schemes Ordinance (Cap 485),
employers are required to enrol their staff in a Mandatory Provident
Fund scheme if the employee is employed for at least 60 days (with the
exception of “casual workers” who must be enrolled even if they are
employed on a day-to-day basis or for a period of less than 60 days).
Both the employer and employee are required to contribute to the
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fund at the rate of 5% of the employee’s income although a statutory
cap on the contribution applies. The Occupational Retirement Schemes
Ordinance (Cap 426) does not provide for the rules of ORSO schemes
such as coverage, contributions and the vesting of benefits; the features
of an ORSO scheme (including levels of contribution and payment of
benefits) are governed by the individual scheme rules. (See Chapter 22
“Retirement” for a discussion on employers” MPF obligations.)

[112-130] Maternity leave

Under the Ordinance, female employees who are employed under a
continuous contract of employment (see {2-040 above) are entitled to
maternity leave.

The Ordinance sets out the minimum statutory entitlement. In summary,
employees who qualify for this benefit ‘are-entitled to a continuous
period of 14 weeks” maternity leave (with an additional period if the
employee gives birth later than expéeted and an additional period of
up to four weeks for illness or disability anising out of the pregnancy or
childbirth). Where the employee’s period of\continuous service is more
than 40 weeks before the start of the maternity leave, she is entitled to
maternity pay during the 14-weeKunaternity leave period; otherwise it is
leave without pay. Matérnity leave pay is calculated at four-fifths of the
average daily wagés of the\émployee calculated in accordance with the
Ordinance. However, maternity leave pay for weeks 11 to 14 is subject to
a cap of HK$80,000.

Once a pregnant\employee has served notice of pregnancy on her
employer, the employer is not entitled to terminate her contract of
employment from the date on which her pregnancy is confirmed by a
medical certificate to the date on which she is due to return to work
following her statutory maternity leave, unless the employee’s conduct
warrants a summary dismissal.

(See 110-060 in relation to employers’ obligations in respect of maternity
leave.)
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[112-140] Paternity leave

As of 27 February 2015, male employees who are employed under a
continuous contract of employment (see {2-040 above) are entitled to
paternity leave under the Ordinance.

Similar to maternity leave, the minimum statutory entitlement is set out
in the Ordinance. In summary, employees who qualify for this benefit are
entitled to five days’ paternity leave, which is to be taken consecutively
or separately for each confinement of their spouse or partner. Where the
employee’s period of continuous service is more than 40 weeks before the
start of the paternity leave, he is entitled to paternity leave pay during
the five-day paternity leave period; otherwise it is lé€aye without pay.
Paternity leave pay is calculated at four-fifths of the.average daily wages
of the employee calculated in accordance with the,©rdinance.

(See [10-070] in relation to employers’ obligations inrespect of paternity
leave.)

[112-150] Notice of termination

In Hong Kong, the Ordinance,allows(either party to an employment
contract to terminate the contract at'any time by providing adequate
notice to the other party

The Ordinance specifically pfohibits an employer from terminating the
employment ofyan émplayee in certain circumstances (see Chapter 20
“Termination of the Employment Contract”).

Subject to those limitations, the Ordinance sets out minimum notice
periods for terminating different types of employment contracts:

*  where the contract is a “continuous contract” and is deemed by
the Ordinance to be renewable from month to month, the notice
required to terminate the contract depends on the terms of the
contract:

—  where the parties have expressly agreed to a notice period,
then the notice period will be as agreed between the parties,
subject to a minimum notice period of seven days; or
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—  where the contract is silent as to the amount of notice, the
notice period is deemed to be one month; and

e in all other cases, where a contract specifically provides for
termination by notice, the length of notice is to be the agreed
period. Where the contract is a “continuous contract”, the
agreed period cannot be less than seven days.

The Ordinance also addresses the notice period required where an
employment contract specifically provides for a probationary period.
During the first month of the probationary period, either party may
terminate the employment contract without any notice (even if the
contract provides for a period of notice). For the remainder of the
probationary period, the notice period is as agreed,between the parties,
but subject to a minimum of seven days.

(See Chapter 20 “Termination of the Employment Centract”.)
[112-160] Payment in lieu of notice

The Ordinance provides an\alternatives means to terminate an
employment contract othersthan by giving the other party notice. The
Ordinance provides that both the ethployer and employee may terminate
an employment contraetby making a payment to the other party in lieu
of the notice period (see Chapter 20 “Termination of the Employment
Contract” for a diseussionfon the right to make payment in lieu of notice).

What is included inpayment in lieu of notice?

The Ordinance sets out the method to be used for calculating a paymentin
lieu of notice and a distinction is made between notice periods expressed
in days or weeks and notice periods expressed in months. Where the
notice period is expressed in days or weeks, the payment will be based
on the employee’s average daily wages calculated during the 12 months
prior to the termination date (or a shorter period where the employee
has been employed for less than 12 months). Where the notice period
is expressed in months, the payment will be based on the employee’s
average monthly wages calculated during the 12 months prior to the
termination date (or the shorter period). Consideration must be given
to the definition of “wages” in the Ordinance, which is relatively broad,
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but does expressly exclude certain categories of payments (see 20-040
for a detailed discussion on the components of payment in lieu of notice
under the Ordinance).

[112-170] Time of termination payments

The Ordinance sets out strict timetables for payment of certain benefits
to employees, including the payments due upon termination. For
example, the Ordinance provides that any sum due to the employee
upon termination of an employment contract (including wages due,
payment in lieu of notice, accrued but untaken annual leave) must be
paid as soon as practicable and in any event not later than seven days
after the date of termination (sec 25) (see Chapter 20 “Termination of the
Employment Contract” for a discussion on termination payments).

Accordingly, it is not lawful for an employer."to withhold statutory
termination payments from an employee upen the satisfaction of certain
conditions, for example, to secure a deed of release from an employee or
to secure the return of company property.

[112-180] Prohibited termination

The Ordinance sets out aCntimber(of situations where an employer is
prohibited from terminating the'employment relationship whether by
notice or payment in‘lieu. Theserinclude the following;:

e afterdhe‘employee has given notice of her intention to take
maternity leaveuntil her return from statutory maternity leave;

* during any sickness days in respect of which statutory sickness
allowance is payable;

e where it is in contravention of the Factories and Industrial
Undertakings Ordinance (Cap 59);

e where it is in contravention of the Employees’ Compensation
Ordinance (Cap 282);

* where an employee has exercised rights in respect of trade
union membership and union activities;

¢ where an employee has participated in proceedings for the
enforcement of the Ordinance or in relation to a workplace
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accident or a breach of health and safety obligations (that is,
the employee has given evidence or information in relation
to proceedings in connection with the enforcement of the
Ordinance or health and safety matters);

* when an employee is taking accrued statutory annual leave (on
the basis that an employer cannot include a period of statutory
annual leave in any period of notice to which an employee is
entitled); and

¢ when an employee is away on jury duty.

There may be criminal sanctions applied against employers who
contravene the provisions by terminating an employment contract in
prohibited circumstances.

Further, it is unlawful for an employer to termihate an employee for any
discriminatory reasons for which anti-discrimination legislation is in
place (that is, on the basis of an employee’s sex, marital status, pregnancy,
family status, disability or race).

[112-190] Summary dismissal

The Ordinance allows ah.employet to dismiss an employee summarily,
without notice, on cettain limited’and serious grounds. The Ordinance
specifically sets @ut’a number of circumstances which will trigger this
right, and it affirms the common law rights of an employer to terminate
an employment contract' without notice. However, termination without
notice which does-not fall within these grounds will be considered
wrongful termiftation, giving rise to potential remedies and compensation
payments under the Ordinance and under the employment contract.

(See 120-060 for a discussion on summary dismissal in Hong Kong.)
[112-200] Termination without notice by an employee

An employment contract may also, in some circumstances, be terminated
by an employee without notice. The Ordinance affirms the common
law position that, where the employer has engaged in conduct which is
incompatible with the continuation of the relationship, an employee may
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regard himself or herself as being discharged of his or her obligations
under the employment contract.

(See 120-070 and 420-090 for a discussion on constructive dismissal and
employees’ statutory right to terminate without notice.)

[112-210] Entitlement to severance payment

In Hong Kong, an employee may be entitled by statute to a severance
payment upon termination where his or her employment has been
terminated by reason of redundancy or lay-off.

The Ordinance generally provides for a severance payment for employees
continuously employed (see ]2-040 above) for more than two years and
who are dismissed by reason of redundancy or lay=off.

The Ordinance sets out the definition of reduridancy and lay-off which
will qualify an employee with the required period oficontinuous service
for a severance payment. A redundancyyis'defined as'a situation where:

¢ the employer has ceased ar ifitends te Cedse to carry on business
for the purposes of whiclithe empleyee was employed or in the
place where the employee was@mployed; or

* the requirements’ef that business for employees to carry out
work of a particular, kind have ceased or diminished, or are
expected to cease ordiminish.

A severance payment is'calculated on the basis of two-thirds of the
employee’s last full month’s wages or two-thirds of HK$22,500 (i.e.
HK$15,000), whicheyver is less, for each year of continuous employment,
with a pro rata amount for any part year. The current maximum amount
of any severance payment is HK$390,000.

The right to a severance payment may be lost if the employer (or
associated company or new owner of the business following a change
of ownership of the business) offers to re-employ or re-engage the
employee and the employee accepts that offer or the offer is on the same
terms and conditions (or on terms no less favourable) and the employee
unreasonably refuses that offer.

The employer must lawfully terminate the employment contract
honouring all other contractual and statutory obligations (other than in
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respect of any severance payment) and the new contract of employment
must commence immediately after.

(See Chapter 20 “Termination of the Employment Contract” in relation to
employees’ entitlements on termination, and Chapter 23 “Redundancies
and Lay Offs” in relation to redundancies generally.)

[112-220] Change of business ownership

The Ordinance contains special provisions governing a “change of
business ownership” situation. A change in ownership of the business is
likely to be deemed to have occurred if there has been a sale or transfer
of any tangible or intangible assets.

Under the Ordinance, an employer may avoid, '@ severance payment
liability where there is a change of ownership, of the business and the
new owner of the business offers to renew\or re-engage the employee
and the employee accepts that offer, or'the offetyis on the same terms
and conditions (or on terms ng~less favourable) and the employee
unreasonably refuses that offer.

The former employer must lawfully terminate the employment contracts
honouring all other contractual and statutory obligations (other than in
respect of any severanee payment) and new contracts of employment
with the new employer must-cemmence immediately after.

(See Chapter 24 )"Long Service Payments” in relation to change of
business ownership and'an employer’s obligations in such a situation.)

[112-230] Long'service payments

Under the Ordinance, long service payments are payable to employees
who have continuous employment (see 2-040 above) of five or more
years and are dismissed by the employer with notice (i.e. not following
an act of gross misconduct by the employee).

A long service payment is calculated in the same way as a severance
payment, i.e. on the basis of two-thirds of the employee’s last full month’s
wages or two-thirds of HK$22,500 (i.e. HK$15,000), whichever is less,
for each year of continuous employment, with a pro rata amount for any
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part year. The current maximum amount of any long service payment is
HK$390,000.

The right to a long service payment may be lost if the employer (or
associated company or new owner of the business following a change
of ownership of the business) offers to re-employ or re-engage the
employee and the employee accepts that offer, but not if the employee
refuses to accept the offer even if such refusal is unreasonable. This is a
key difference between severance payments and long service payments.

An employee is not entitled to receive both severance payment and long
service payment. Therefore, if an employee is entitled to a severance
payment, the employee will not be entitled to a long service payment.

The Ordinance sets out the circumstances in which an'employee will be
entitled to a long service payment and the method for calculating the
amount payable (see Chapter 24 “Long Service Payments”).

[112-240] Minor Employment Claims Adjudication Board

The Minor Employment Claims Adjudication Board Ordinance (Cap 453)
provides for a forum for adjudicating mineremployment claims through
the Minor Employment Claifns Adjudication Board (MECAB).

The MECAB adjudicates-minor employment claims in a quick, simple
forum. A claim whiéh\¢annot be tesolved amicably through conciliation
may be referred tolthe MECAB for adjudication.

The MECAB istempowgered to adjudicate employment claims involving
not more than 10 claimants for a sum of money not exceeding HK$15,000
per claimant. Employment claims falling outside the jurisdiction of the
MECAB are heard by the Labour Tribunal.

Hearings of minor employment claims are conducted in public and no
legal representation is allowed as is the position in the Labour Tribunal.

The award or order made by an adjudication officer of MECAB is legally
binding. Parties dissatisfied with the judgement of an adjudication
officer may apply for a review. They may also apply to the Court of First
Instance for an appeal against the adjudication officer’s decision on point
of law or question of jurisdiction (see Chapter 26 “Labour Disputes”).
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[112-250] Labour Tribunal

The Ordinance provides employees with an avenue for claiming
entitlements due under the Ordinance. The Labour Tribunal (Tribunal)
has exclusive jurisdiction to hear any claims for a “sum of money” that
arise from:

* the breach of a term (expressed or implied) of a contract of
employment or apprenticeship; or

¢ the failure to comply with the provisions of the Employment
Ordinance, the Minimum Wage Ordinance and the Apprenticeship
Ordinance.

There is no upper limit to the monetary claims which can be heard by
the Tribunal, but the Tribunal only hears cases\in which the amount of
the claim exceeds HK$15,000 for at least one-6f the,claimants in a claim
or where the number of claimants in the'claim exeeeds 10 persons. The
Tribunal has the jurisdiction to grant reinstatement, re-engagement,
terminal payments and compensation whereithe employer unreasonably
terminates or varies the employment (contract. Any such claim for
remedies under Part VIA of the Ordinance must be commenced in the
Tribunal no later than nine.months'after the date on which the variation
or dismissal occurs.

However, the Tribunal only’ has the jurisdiction to hear monetary
claims. Accordingly, claims for non-monetary remedies (for example,
an injunctieh to prevent breach of a post-employment restraint) and
claims arising ouf\of a tort (for example, negligence) are heard by the
civil courts. The Tribunal also has the discretion to refer any case to the
civil courts if the circumstances warrant such a transfer.

The Tribunal’s jurisdiction extends to hearing claims arising out of certain
employment contracts performed outside Hong Kong, where there is
some connection to Hong Kong, or the employer and the employee
choose Hong Kong as the governing law for legitimate reasons, but does
not extend to claims unrelated to Hong Kong.

The hearing of the Tribunal is informal and conducted in public, and no
legal representation is permitted.
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The Ordinance also sets out the procedures for appealing against a
decision of the Tribunal (see Chapter 26 “Labour Disputes”).

[112-260]

Employee entitlements governed by the

Employment Ordinance

Is the employment contract a "contract of employment” or a "contract for services"?

i

W

rest days;

L]

-

L]

* long service payment:

.

* paid statutory holidays: and
L

protection from termination in some circumstances.

Contract of Employment Contract for Services
Is the employee: Yes l
(I) afamily member of the proprietor and Not covéréd by
living in the same dwelling? " Employwient Ordinance
(II) serving under a crew agreement or on —
board a ship not registered in Hong
Kong?
(III) covered by the Contracts of
Employment Outside Hong Kong
Ordinance?
l No
Covered by the Employment Ordinartée
A
Is the employee conlinuolsllyemploycd “for at Employee is only entitled to
least four consecutive weeks, for at least 18 No basic protection under the
hours a week? Employment Ordinance,
including:
Yes * payment of wages;
e N : + restrictions on deductions
Employee is entitled to basic protections plus other from wages; and
minimum entitlements under the Employment Ordinance: o statutory htﬂidays.
annual leave:
sickness allowance;
severance payment:

[92-260]
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CHAPTER 3: THE EMPLOYMENT
CONTRACT

L@ = VT T 13-010
What is a contract of employment ........c.cccceeeeiiiiiciice e, 113-020
Varying employment contracts .......cccceeeveeciiveeeeeieccieeee e 113-030
CoNSIAEration .......cccoicieiiiiicie e 113-040
Contract (Rights of Third Parties) Ordinance ............cccceeeunee. 13-050
Implied terms — general principles .....ccocovveeee o3 S, 113-060
Implied terms — employees’ obligations ...ty e 13-070
Implied terms — employers’ obligations.).........:L % e, 113-080

Key terms of an employment contract covered by the
Employment Ordinance.......ccccecfdenceieec il e 113-090

Checklist of key terms and conditions i an
employment contract....£o . a e el 113-100

Key Practical Takeaways

e It9s important to see an employment contract as the entire
contractualirelationship, including implied terms and other
incorporated contractual obligations, rather than simply as a
document.

* Just as it is not possible to unilaterally change any other
legal contract without considering a myriad of possible risks,
employers should not unilaterally alter employment contracts
without the same degree of consideration.

* Third party rights are a critical feature for employers who
operate within a group structure as the artificial legal divide
between corporate entities often does not meet the working
reality of staff working across such legal structures.

Hong Kong Employment Law 6" Edition



30 Hong Kong Employment Law 6™ Edition

* The topic of terms implied into an employment contract
continues to be a dynamic one and is likely to continue to be
highly relevant in extending obligations outside of the statutory
framework, especially as this is a rapidly developing area in
other common law jurisdictions.

[113-010] Overview

Every employment relationship is governed by the terms of an
employment contract. The terms of the employment contract may be
expressly agreed between the parties or may be implied by law. The
over-arching legislative provisions of the Employment Ordinance (Cap 57)
(Employment Ordinance or Ordinance) restrict the scope.ofthese terms and
conditions by incorporating minimum statutorysterms and conditions
into the employment contract, as discussed in Chapter 2 “An Overview
of the Employment Ordinance”.

The following chapter discusses the(principles~which govern the
operation of an employment contract. Employers wishing to introduce
new terms, vary or terminate an employmefitcontract must consider the
contractual effect of such actions\to determine what is required by law.

This chapter also provides-an overyiew of some of the duties which are
implied in every contrdetyof employment. Such duties are implied by
the common law (thatis, caseJJaw which has developed over the years)
and therefore, exist- whether the parties agree to them expressly or not.
In addition, the’checklist-at the end of the chapter provides employers
with a summary of the'terms and conditions which may be included in
an employment contract.

[113-020] What is a contract of employment?

The contract of employment is the sum of the terms agreed between the
employer and the employee. There is no specific form for an employment
contract. It is not uncommon for an employer to make an offer of
employment by way of a short offer letter on the understanding that,
following acceptance of the offer letter, the employee will be provided
with a more detailed written employment contract.
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It is then important to ensure that any proposed term that is included in
the employment contract is consistent with the terms of the offer letter,
or at least there should be a clear statement about what prevails in the
event of any conflict.

The staff handbook and other policies may also create contractual terms,
depending upon how they are drafted and whether they meet the
contractual test. In addition, terms may be created verbally or in writing.
There is no requirement in Hong Kong to put employment contracts
in writing, although, if the intention is that the contract operates other
than as a contract which renews from month to month and subject to
one month’s notice, then under sec 5(2) of the Ordinance, it must be in
writing and signed by both parties.

The legal principles governing contract law

As an employment contract is a contracttial arrangement, like any other
contractual arrangement in Hong Kong; it must-satisfy the usual legal
principles governing contract law:These principles require that there is:

* an intention by the parties to~create a legal relationship. Both
parties must haveiah intémtion to create a legally binding
agreement. An-agreementto agree does not amount to a contract
of employment;

¢ the partiesare legally capable of entering into a binding contract;

e anoffer. An offer of employment may be made subject to certain
conditions;for example, the passing of a medical examination,
the conduict of reference checks to the employer’s satisfaction,
and obtaining and maintaining the immigration requirements
to work in Hong Kong;

* acceptance of that offer. An offer of employment may be
accepted at any time before it lapses or before it is withdrawn
by the employer. Once an offer has been accepted, it cannot be
withdrawn unilaterally by the employer;

* consideration or payment in respect of the agreement. Typically,
in a contract of employment, consideration from the employer
will be in the form of payment of wages and provision of other
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benefits to the employee. Consideration from the employee will
be the provision of labour; and

* arelationship based on legal certainty. An offer of employment
that does not contain sufficiently clear terms will not create a
binding contract.

Whenever there is an argument about a particular element of the
employment relationship and whether a particular alleged commitment
has contractual impact or effect, it is absolutely essential to go back to
the basic legal principles. It is very important to establish what amounts
to a contractual term. Mere comments and vague promises provided
to an employee will not have contractual effect unless the legal test
outlined above has been met. This can be very important when an
employee claims that the employer has broken the contractual terms of
the employment contract. By way of example/ if-an employer suggests
during the recruitment process that there (are great epportunities for
the applicant to excel or that the particular role has'the support of the
business, this can lead to issues if these-eommitmerits are, in fact, untrue.
Whether such comments amount\to representations with contractual
effect will depend upon all the eireimstances.

[113-030] Varying employment contracts

Many employers at¥arious timmes during the employment relationship
wish to consider \introducing variations to employees’ employment
contracts for “a/variety ‘0ft different reasons. In cost cutting exercises,
for example, the strategy may include reducing salaries, taking away
benefits, reducing werking hours, requiring employees to take a period
of unpaid leave or changing the terms and conditions of a bonus scheme.
In addition to cost-saving measures, sometimes employers need to adapt
some of the contractual terms to meet the changing needs of the business
or to harmonise terms after a change of business ownership.

In considering how to make such a variation, it is absolutely essential
to remember basic contractual principles with respect to the ability
of one of the contracting parties to vary the contract unilaterally. As
a matter of contract law, one party cannot unilaterally vary a contract
unless such a variation is authorised in the contract itself, and such
variation must not be contrary to the minimum statutory provisions.
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Therefore, in the absence of an express term in the contract enabling the
employer to unilaterally vary the contract, the employer should obtain
the employee’s consent to the proposed variation, either at the time the
contract is entered into or subsequently. Failure to do so may result in a
breach of contract, giving rise to claims such as constructive dismissal,
unreasonable variation or termination under the Employment Ordinance
or unlawful deduction of wages.

Even if the contract does expressly allow for such unilateral variation,
the power to achieve a variation is subject to:

¢ the power to vary unilaterally being reserved using very clear
language (for example, employers may not.be able to rely on a
provision in a contract of employment previding for a general
right to unilaterally vary a contract*as-this may be void for
uncertainty or not clear enough to(cover the specific proposed
variation);

* the employer exercising. the) right(in~accordance with the
contractual provision allowing the vatriation; and

¢ the employer exercisingthe rightin accordance with the implied
duty of mutual trust and, confidence (see below). Employers
cannot simply rely upofiya clause in the employment contract
that gives power to vary the contractual terms in isolation. Such
variation'must be-looked at in the light of the relationship and
the.gbligation of the employer to behave in such a way so as not
to undermine the basis and understanding of the parties at the
time they entered into the contract. It is often forgotten that the
understanding and intention of the parties when the agreement
was made, and not some later date, is the key to determine the
terms of the contract.

Employers who wish to vary key terms in the future, for example, salary
or duties, should expressly reserve the right to vary within the clauses
dealing with those terms. While that will not give an employer total
freedom to vary these terms, for the reasons already mentioned, it will
provide some stronger arguments to justify imposing changes.
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[113-040] Consideration

Even if the employee is willing to agree to new terms, it is important
to satisfy the legal requirements of consideration or payment outlined
above. Therefore, new burdens placed upon employees, for example,
the introduction of a new post-employment restriction, should be
accompanied by some benefit. Employers often address this issue by
ensuring that any variations to the contract introducing more onerous
or detrimental terms are brought into effect when a non-contractual
payment is made. Obvious examples are when a discretionary bonus
is paid or a promotion with a pay rise is introduced. It is important to
remember that if the change coincides with a payment due under the
contract, for example a contractual bonus arising(tmider the existing
agreement, this will not amount to adequate “new” consideration or
benefit as the payment made was already an entitlément of the employee
under the existing contract.

The issue of consideration is morey difficult when the employer is
proposing, for example, to reduce artemploye&’s salary. Often the very
purpose of the variation is to reduce payments, so it is often the case
that the employer does not want'to make‘any additional payment. If it
is possible to accompany the-variation with some benefit, for example,
a non-contractual paymient, that“is”ideal. If not, an employer may
decide to carry out'thé/proposed variation by deed to avoid the need
for legal consideration. The employer should check its Memorandum
and Articles of Associatien to ensure that the deed is duly executed by
it. The general principleis that an agreement or variation of an existing
agreement is legally-effective without legal consideration if executed as
a deed. However, it should be noted that in the English cases of Mitchel
v Reynolds [1711] 1 Pwms 181 and Gravely v Barnard [1874] LR 18 Eq 581,
it was held that even though an employer seeking to enforce a restrictive
covenant did so by deed, this was not sufficient without the provision
of additional legal consideration: ‘to require consideration for a promise
in a deed is a departure from the normal rule but arguably justifiable on
grounds of public policy’. Therefore, while there is no case law on point
in Hong Kong, there is a risk that this may have wider application in an
employment context where the bargaining powers are not equal, and the
deed may be found to be insufficient to avoid the need for consideration
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