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the property of asset — they hold the
ownl

e right t0 the use Or benefit of the asget

o1 other people: l:O‘r beneficial rights:
aw dealt only with the legal

mmon |
ish cour 218 ifrfo ity to deal with beneficia] oy
dthe COF" - ¢ the modern law of trusts? A

eloped by equity the full ownership
which became vested in different

erty was SP to be called the “beneficial |
Jinmne

{ pro ;
of the trust prop | ST

. the “leg
: 9 .

on summarised Dy Fogarty ] as follows:” a8

=

qalified, that the creation of a tru | "‘"‘
patlegalyed .os_It is not. Every trust is actually

the Partl : A e .
d used to sum a relationship where equity

jp. A trustis notan Sy in a property to use it for the benefit of ~.
will compel 2 persoF horecogniSe fiduciary obligatio is a substantial divergence

ns where there e
3 e rights over assets of the persons holding the legal. title and the different persons. whe
t‘j’ee iohts over these assets, against the inte

rests of the holders of legal Htl&
that where the equitable an .
flegal or equitable are not recognised.

d legal estates in fact uf
the same person the separate estales O
s . ¢
7 The historical origins of trusts also help to explain how trust
s misleading conduct. Equi

began as a means to prevent fraud and
matters of conscience. If T has received property on an understz

must be used only for the benefit of B, it would be dishonest ¢, the p
benefit of anyone other than B. The law of trusts developed as'd,set of du

those who hold assets on trust. From this has evolved the wider conce
fiduciary relationship — a relationship between trustees and benefici

faith is of fundamental importance."

14
- "‘{?t’."."‘l

6 The maxims and doctrines of equity are outside the scope of this book. Equity supplements the comm?n.
Maitland E44")

law to avoid injustice. Equity is concerned with fairness and being evenhanded. FW
(2nd ed, revised by John Brunyate, Cambridge University Press, 1936) at 19.

7. It seems possible the concept of a trust may have earlier origins in the Islamic wagf (a form of Charmble
trust): Michael Gousmett “Origins of the Trust” (2017] NZL] 107; see also John A Makdisi “The

3 ;)ﬁgins,of the Common Law” 77 North Carolina Law Review 1635,
yerst (Inspector of Taxes)y C & K (Construction) Ltd [1975] 2 All ER 537 at 541. (Note that

lznguage the word "beneﬁciary" h
T as replaced the quasi-F N ui que tru
arrison v Harrison HC Auckland CIV-2008-404-1270, 18 September 200l8 S

10 “ »
The word “fiduciary” comes from the Latin fides which means faith

in modern g

i

Chapter 1: What is g Trust?
1.10

Trusts Act 2019

1.8 By the mid-19th century in England"! trysts haq e

11

12
13

14

There was concern, however, that the principl
- es

enc;exﬁtzxsrﬁ] 'Ihe ’I(‘irusts ?ct 2019 has the merit of being a more
. € product ot years of work by our Law Commission
DCESS. ATy BN KUl x ) ety by LaWCO -on
$ country. Its provisions are discussed in more detail in later
introductory chapter to mention some of the more important

) ,' , : et o - - ! "l e -

(52 200 AL IRUYE 1

0 azede yhile &

ymprehensive statement of these duties was in legal texts — and the terms
varied from text to text. | '

(c) It is now stated explicitly which duties are mandatory and which are default

duties that apply unless the terms of the trust say otherwise.

(d) Trustees obligations to retain specified trust information and to give information

to beneficiaries — and the factors to be considered in the exercise of trustees’

discretion — are set out in the Act.”

(e) Trustees now have all the powers of an absolute owner of property'* and these

powers do not need to be set out in detail as part of the terms of the trust as was

previously the practice.

We would now say England and Wales but in t
ustee legislation as UK law. Sco ' |
hat different basis‘to'Englisb

country. It would not be correct to refer to this tr S
: ' oon ' v
own unique legal system. Scots law recognises trusts but it does s  Iish legal system) which i

law. Northern Ireland also has its own legal system (derived from the pre-192

similar to the English one.

Trusts Act 2019, ss 12-15. ;
: ’ . ilar but less explicit o :
Trusts Act 2019, ss 45-55. Previously the courts 1mP0$;;1 tsli:Squem‘ Court in ErtchM[zlmﬂstc
e . . 4 : xR ‘-5'4,‘1'.",

out in a more detailed list (similar to the listin s 53)
28, [2017] 1 NZLR 320. o AbausaiE Ay g TS o R
Trusts Act 2019, s 56. "

sbligations. These were set
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two individual trustees (following a retirement oy removy] hese sha
d ese

ied forward in the new Act.'® | : .
)i has not been carr Lo

specific provisions which enable alternative dispute resolutiq
: ; 7 N
ediation or arbitration).’ ' 14 ]

res and investments plus reinvested djy;

, ; d
he capital (or “trust fund”). 0 ds or other fetained incom,

(2) There are nOW

(for example, m Hutes 40,000 The rest of the purchase price is .ﬁn PULs in $20,000 and M
SR & SRR i
(h) The Family Court now has some (albeit limited) ]llrlS.dlLthH under the Act 18 ' c,olllllt]f;1 15 a bad credit history, the house is registered in Mar;’:dn:zl : MOrtgage. Becayse
(i) The Perpetuities Act 1964 is repealed and the rule against perpetuities abolisheq Iﬁ ortgage vears later, John moves to another town ang Mary decideini) shfil oll)ltains the
‘ SELl the hoyse

Instead, most trusts have 2 maximum duration of 125 years." ' Al though.they never said so specifically, Mary holds the title

. T j r 18 — previously it was 20,20 | accoun
The age of majority for trust purposes 1S now P y . ust

(j) Theag .15 In his will, James gives $.100,000 to the Council of Victoria Univers; |

_ ted « n provide an annualscholarship to encourage the study of the Jaw of trustl:t’y Ofweqmgton
Examples showing how trusts are create é‘; fncil “ hus condhituted as trustee of the funds S". The University
1.1 It is usually easier to give examples rather than an exhaustive definition. The 1.16 Ere'«g%ﬁn&géfdéh Qentre Ltd has. a gift vou.cher scheme. Customers buy these
e llowing examples may help explain what a trust is. souchers as, esents for friends and family. The recipients may use the vouchers to b
PR g 1lir fa f those of his children who survive him and Jants qr othier items at the garden centre. The directors of the company ﬂe"éoncemg
1.12 A leavesa will in favour Of thosS and reach the age P 4 the-event of a.takeover or insolvency of the company, ~‘the-n'ew'0wnéro;;]’iqmdat0r'

of 18. None of them have reached the age of 18 when A dies. Although the will does not say
so, since by law the children cannot yet give a valid discharge for the money, the executor of
the will holds each child’s share on trust until the child reaches the age of 18. The executor

has discretion to use each child’s share for his or her welfare.?! AT

1.13 B has a daughter who has an intellectual disability. B transfers all her Shares@
DotCom Ltd to the trustees of a trust created by Trust Deed. The deed gives the trusteesthe
discretion to use some or all of the dividends for the benefit of B's daughter. Any diviflehds* 1
that are not needed for those purposes are to be reinvested. If they think fit they Y i
sell some of the shares and use the capital. On the daughter’s death, the shares ‘or other 4

.oed’to honour these vouchers in full. They want to be able to reassure their
theyrarrange that, until each voucher is redeemed, the money received on
~het will be held in a separate bank account called the “Gift Voucher Trust

mpany becomes trustee of the funds and must account to the beneficiaries

of t {that is, the holders of the vouchers)® c LT
ship's captain dies while on a voyage. The senior offcer takes charge ofthe shi

o of the captain’s money which he trades with, making a substantial profit. He is

. trustee of the money and of the profits and must account to the executor named in the

investments held at that time) plus any dividends not paid out prior to the daygat deat

are to be divided equally among B’s other children. In this case:

&

captain’s will.” PR
1.18 Phillip is married to Elizabeth. On his death Phillips win.gqe;gtesia;m's;g.\agdfa__hgnsg
property he owns is to be held in that trust. The house has been rented out until now and

this is to continue. The rent (after allowing for expenses) is to goto Elizabeth and when she

&

- Bis the settlor;
_The trustees are fhose named in the deed andianyonea d in:: dies the house will pass to their five children. In this case:
from time to time; ~  Elizabeth is the “life tenant” or income beneficiary;
- B’s daughter is a beneficiary (in this case a discr enefici o _  The children are the remainder beneficiaries or capital beneficiaries; ‘
- B’s other children are the remainder beneficiaries or eneficiaries - Elizabeth has no right to the capital, so when she dies the trust COmes t? t;r: ;ng
(formerly called “remaindermen”); and the house property will be transferred to the children (unless apy 0
ompetence).-

still under the age of 18% or does not have full mental €

f@me to time) are the |

- The shares in DotCom Ltd (and any other investments d 1.16, where the
corpus’; and r 119 This example may be contrasted with those in paras ;;éegem at any time.
beneficiaries have an absolute interest and could demand their € |
15  Trustee Act 1956, ss 43 and 45 (now repealed). Ltd
16 It seems the term “individual” was intended to indicate a living human person, see Jasmine 1 rustee; ' (RelaﬁODShlPs)" Act 1976.
. - S e s |
v Wells & Hind [2007) EWHC 38 (Ch), but see CDT12 Ltd v Millar [2019) NZHC 606 and Oldfield v O' f T Jer the aegis Of the PIOPETY 0 1l with under
(2019] NZHC 492. Lhis type of situation will now usually come Unces ps apply wills fallbopoc o e
17 Trusts Act 2019, ss 142-148. However, cases where the relationship is such that the Act do | .. .
18 Trusts Act 2019, s 141. 23 t(';w dosb All ER 604 e o5
B e et 5 ompare with Re Kayford Ltd [1975] 1 ' Ry e [
- ptions such as charitable trusts. 25 Brown v Litton (1711) 1 PW 140. Jard age under the Trusts Act 20198

The wi : : he stan
21 Trusts Act 2019, ss 62-66. The word “welfare” is given a very wide meaning by s 9 of the Acl. Will could specify a higher age but 18ist




1.20 Garrow and Kelly Law of Trusts and Trustees

What do these examples illustrate?

1.20 These examples show that trusts can arise in several ways:

- By “express conveyance” where property is transferred to the trustees
the specific purpose of the trust. By accepting the property, the s, hfor
undertaken to carry out the duties of trustees. The examples in paras 1.1 e
and 1.15 are illustrations of this; 4 113

- By “express declaration” where the person who has control of the
that the property is held on trust for certain people or purposes,
para 1.16 is an illustration of this;

PYOPerty stateg
The example i,

- By “implication’; where no trust is declared or even hinted at by
implied as a matter of necessity. The example in para 1.14 is one
and

t this must pe
such Situatiop,

- By “construction’, where the circumstances are such that the court, in accordance
with the principles of equity, imposes a trust although the person in whom the
property is vested at the time had neither expressly nor impliedly undertaken any

trust at all. The example in para 1.17 is based on an early case which led to the ‘
concept of constructive trust. 11 16 |
el

-‘}“

In other words, the duties of a trustee may be directly acknowledged by the trustee.
or be accepted by implication, or may be imposed by the court on the trustee whett

in Chapter 15.

1.22 The examples in paras 1.12-1.18 also illustrate the essenti

a relationship between trustee and beneficiary (the point ma
Fogarty ] in para 1.6). Q

1.23  The conceptual foundation of trusts has been s GQD ebate. One yiéw is that
trusts have a contractual basis?* This view is contro L. Debates about’ this and the
proprietary and obligational theories are outside the s }@k and have been
reviewed elsewhere.?”

e of this®.
&

1-314. Non-lawyefs oftep 4SSUME 2 trust is similar to a company and is therefore register ed
and incorporated in a similar fashion, This, of course, is not true. Apart from charitablé

Is a trust an entity?

Chapter 1. What s Trust?
oards and Maori trust boards there i

rust b :
t ts in New Zealand.” What is the naty,

the group (often expreéssed in a written constitution)

1.26 A.trust 1% in a similar position. The trustees hold the tryst

namesss! the trust is not a person and the trust itself cannot

feil*decision, M&d Hodge summarised “some well-ests,
1L s

Property in their own
lished principles of English

CLS are trustees, who are the only entitie
assuming legal rights and liabilities in relation to the trust. In pwl%:nt;lg

are not agents for the beneficiaries, since their duty is to act independently.

nglish law does not look further than the legal person (natural or corporate) having the
elevant rights and liabilities ... } ,

The legal personality of a trustee is unitary. Although a trustee has duties specific to
his status as such, when it comes to the consequences English law does not distinguish
between his personal and his fiduciary capacity. It follows that the trustee assumes those
liabilities personally and without limit, thus engaging not only the trust assets but his
personal estate. paedr G0 4 oA dirAd

1.27 Some confusion can arise because the tax system treats each trust as a sepa.r;at'e
taxpayer.! However, the correct legal categorisation is that a trust is a “fiduciary
relationship” — not an entity in its own right.* In other words the trustees hold;prope;a}l'
in their own names but subject to the rights of the beneﬁdariﬁs..(usually-caﬂed l}reneﬁ 2!
interests) and the law requires that the trust property must be kept separat€ from

trustee’s own property. st bavnedle o B oo
<ol R ' The sole
1.28 = An interesting example is Dick v Commissioner of Inland Reveniue.” e

R :on Foundation) a licence
ofa charitable trust obtained (in the name of the Vocation Mugnon. Foun
Lo oo seatster and thus
— e charitable purposes to Tegister an
28 The Charitable Trusts Act 1957 permits trust boards estabushedatsorm?;emthom incorporation.
Incorporate. However, this is not compulsory and many Ch?‘“ i‘ ermitted under a number °f"m::;s
29 Reference to the existence of the trust on public registgrs. “‘;l)oofpmeufemumcem 1908;8920 e
(for example, s 153 of the Land Transfer Act 2017; s 42and 43(4)¢ e to the third point
3 Companies Act 1993). 143 (2018] UKP C7at [59):in relation to the
0" Investec Trust (Guernsey) Ltd v Glenalla Propertias'lal:] ZHC e e =
in the quotation, see also Mawhinney v CIR 2014] Al oses — sees HC2. Howe ~arporated groups
31 The Income Tax Act 2007 treats trusts as entities fog' tax P“:ui i meréb)'@nfmed‘um P
should not mislead anyone into thinking further legal status ! SR I
3 (societies, clubs, etc) can also be treated as taxpayers- i
o See para 1.6 above. . 3?56 per Randerson J

Dick y Commissioner of Inland Revenue [1999] 2 NZL
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- es Act 1977, but later disputed liability f, , be property of a natur 1.32
. +tvunder the Gaming and Lotter.les % Nk r gammg | 2) There must % € capable of being sett]

o soc1€.ty e was the definition of “society” in the 197.7 Act, which included the Words, ( would exclude all property that by law cann et be transfer d 2 On 2 trust, This

ci:nq)r i)t r;,sé:ation sole, association of per§ons (}vbether 1nc?r§lor:st:cil ﬁf nxlot), Or a locy] Or. ‘:- propem’.may be gefll O}i personal. The legal tjt]e 0 the pmr;er?; igslzen aﬁvay 9 Th

affiliated branch” While that definition 18 suﬂlcxen.t t;) (einctﬁ t}; Bl tl~:).rporated clubs necessarily, veste ;nt e trusltee. Tl?ere may be a valid tryr - resngta ¥ but not

and societies, it was not considered wide enough to TC; ; ¥ : - ln d “Whi lls.tr ust, ]hus, it , equitable interest; ?li excfllmp e,banhmterest a5 purchaser under an agr:e 4 purely

was held: “An unincorporated trust is not a separate fegal entity 3 tié In the Presen : sale and pur chase of land may be held on trust, or 4 Interest created byrzflztt}i(e)i

o the foundation, it has no separate status and the truste

case the licence was issued t e or

trustees for the time being are the anly g TCRresenatyes DS, trust Raving SCParate (3) There must be a beneficiary or beneficiaries. A trustee may also be q
legal stan ding™* | heneficiaries, but cann.ot be the sole beneﬁciary, that is, a e Can!;eofi tt;;
1.20 This might appear to be a quaint historical anomaly, but it does have imporay, | property on trust for himself or herself alone.’ This is becayse there would tﬁen
practical consequences. AS Anderson | explained when considering the liability of rustees | be no separation of the nominal from the rea] Ownership of the property." A
EEET IR . beneficiary; whao is of full age and is absolutely entitled to the property, can call
In imposing personal liability the tax statutes do no more than recognise the general principle " on gliﬂtrgzste?es to transfer the proper ty to that beneﬁClary and thus putan end to
that liabilities incurred by a trustee in relation to a trust are always the personal liabilities of , the 'trg“v |
the trustee. This is an aspect of the nature of a trust, which is not a person but an equitable ( p’ﬁ’ef‘g}fﬁust be an obligation on the trustee to deal with the trust ’PI'Operty fa
obligation to deal with property for the benefit of beneficiaries. A creditor has a personal right Q%{ e-benefit 0f§{€ beneficiaries. This obligation is purely an equitable one, which

to sue a trustee and to get judgment and make the trustee bankrupt.

1.30 This point is sometimes summed up in the saying that there is no such thing as an
insolvent trust, only insolvent trustees. A trust, being a fiduciary relationship, cannot be
declared bankrupt even if the liabilities owing from the trust fund vastly exceed the assets € 4

s rise to defences applicable only to equitable rights;and

UM & 30 st

th
\.

Omeans: Q
OO @rceable only in a court which has equitable jurisdiction;®®
lve urisdi

of the trust — the trustees are liable personally to pay the liabilities but may be able to clai \ purely equitable remedies are avaxl,z&blg} 1001 48 2408 eaastasnd ol -
reimbursement from the trust fund.” \ 1@ These follow from the fact that the whole doctrine of trusts was c eveloped outside of
| Q@ LT Qﬁ independently of the English common law courts. Usually, the oblig ation is to perform
: e directions of the trust instrument or declaration, but the trustee may have

g e express directio e 1 e iy 13V
Essential elements of trusts 8 ‘ a8 discretion as to the manner in which, and the ext‘ent,t!d w ,'fhh}hggf@; 1t &tob?apghe(}

4 . el F TG OO LT EMED FHLIT0N T SRUTART T N

1.31 From what has been outlined so far, it should be clear that there u@esseﬁ al '. for the beneficiary.* : Y ‘ ohe ol

requirements for a valid trust: I SRR FTHOA
(1) There must be a trustee, who is the nominal owner of the tr Jnidemoe sl BotA  BE.!

a trust will not lapse or fail simply because no trustee

because there is no trustee living, or willing or able E

39 See Chapter 3. I v s T

40 Re Cook, Beck v Grant [1948) 1 All ER 231; Goodright v Wells (1781) ZDougI(B‘Tii’a’t 778&’“'1'Otd
Mansfield; Selby v Alston (1797) 3 Ves 339; Re Heberley [1971] NZLR 325’:333337,:346;511_@:@9}?;0‘?:;

later dies or would apply where the legal estate is vested in two or more people who take precisely the same e en =

t :
that no trust will be allowed to fail for want of tee:
no trustee has been appointed (or a trustee was d ppointed

. \ ‘
xS

IS Una - 921. b 13

refuses or is unable to act) then the court will appoint someo that office.” Interest in the equitable estate: In re Selous, Thomson v Selous [190&‘] 1 Che s  aliable Qv Gt

The requiremems for legal : il However, a person may be the legal owner of property and at the sam | m it e

et ey cjapacxty to be a trustee are g¢ the same as the smaller estate or interest in the same property, where the smaller estate ot interest do&cDOZto a‘te;lZ 6?;27.”,
R R egaj capacity to hold property, but there are exceptions.” In the larger estate: Robinson v Cuming (1739) 1 Atk 473; Brydges v Brydges (1793)3¥est T

Arden MR, | 411 Ch 192

Marshall [1914] 1 Ch 192,

= P 12 Saunders v Vautier (1841) 4 Beav 115, Cr & Ph 240; Re Marshall, Manmhauh:ams Anosnalol}-i cases, for
Dick v Commissioner of Inland Revenue [1999] 2 NZLR 756 at 759. His Honour also quoted the definition [1911-1913] All ER Rep 671. See, however, paras 13.38-13.63 under the |

from Keet - ' Cour
m Reeton and Sheridan, which appears in para 1.70. “Xample, trusts for the maintenance of buildings, tombstones arid ARtOLEES . s 34 of the District Courts

35  AMP General Insura Macal; = , e
at (42]. gy tster Todd Phillips Bodkins [2006] NZSC 105, [2007] 1 NZLR 485 B In New Zealand this is part of the inherent jurisdiction of the High Co::: liigh'co‘m" but the District
| 6 Touts At 2015 6 1 é(c)l 1949 now gives the District Courts the same equltab:f ]rhﬂs’?i:g:nAB:t ioiSice Morris v Templeton
E ’ . - e : =i 't
37  Attorney-General v Downin : urts do not have the powers given to the High Court by QAL [N 2F
with appointment of new trustees and s tl: uls tMauou v Wilson (1903) 2 Ch 494. Chapter 16 deals . [2000] NZCA 126, (2000) 14 PRNZ 397. Favourke v Steinke ff (1922] 1 Ch 174

ees. Also s 159 of the Trusts Act 2019 allows a life

Asto the > rd acainst the trustee, see FAVERITE - = o 'NZLR 1, [1946]
there 15 1o trustee. nature of the right of the beneficiary ag Dt.l_“-?i: [1947‘]U PREE)

PN : m "‘
f;({ke' v Archer-Shee [1927) AC 844; Stannus v Commissioner of Sta P
R 448, |

tenant to be given the powers of trustee if

38 Capacity is dealt with in Chapter 3,

10

11 £ R




1.33 Garrow and Kelly Law of Trusts and Trustees

d on the trustee is sometimes referred to as the <

1.33 This obligation MPOSC Ir'r educible

. . “5
core” content of a trust. Thus, it has been said:

" there is an irreducible core of obligations owed by the trustees to the beneficiarjes and
enforceable by them which is fundamental to the concept of a trust. If the beneficiaries hay no

rights enforceable against the trustees there are no trusts.

1.34 The language necessary to create a trust will”be discussed in full later, byt jp brief.
simply using magic words such as “trust” or “in trust d.oes not necessarily mean a trygy has.
heen created — nor are such words always necessary in order to create a trust,1 What ;
important is that there has been a disposition of property to the trustee, so that the trustes
is the legal owner.”

1.35 A trust cannot be revoked by the person who constituted it unless there is an eXpress
power of revocation.®

{

f’l ‘f'”»'

Distinguishing trusts from other legal concepts

1.36 The features that distinguish a trust from other legal institutions are; of kT S

LIBHI
- There is a trustee nominally holding property; | st
A ! . B . L B0 10I 0921 1T
- The trustee is subject to an equitable obligation to hold that property for the
benefit of a beneficiary;* | LSRG
- The beneficiary may take action to enforce that obligation; and
- Unlessthereis a specific power of revocation, the beneficiary cannot be deppived
of that benit by any purported revocaton of the trust by the person WhD
originally provided the property perty and cr <

- S el 8 \b

theobllga tion. L%y 3 i
| 3 | | ¢ O DO0E LUnw i 1ennsin el |
1.37 hmhelpfulm:wmpare.othalcgal‘concepts with trusts. | ’ %

% ot o

45 Armitage v Nurse [1997] 2 All ER 705 at 713
v Hutcheson [2011] UKPC 13.
Kinloch | '

o SS: Begg v CIR (2009] NZCA 160; et

P&fllo.Z.Sﬂch.pm rey ocati »
may cause other difficulties :f m.Tan °°}8;:am New Zealand. It is more common in some countries but i
Ltd [2011] UKPC 17, | uati Sigorta Fonu v Merrill Lynch Bank Trust Co ( Ca}’ﬂ“‘!’.}

Purposes recognised by law, "

Cave v McKenzie [1877) 46 L] Ch |
S EERAA Ch 564 at 567
v Commissioner of Taxes [1927] NZLR 817, [1927]ngIl:;r:4.] Feoeli MR Aotea DistrictyMaor) LTl 4

S8

12
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1.40 gometimes, however, an agent may become 3 constructiye trustee for
. HClve trustee for ¢

‘0

Ly LA « T
R e

i nyY
%;_‘] N .\ :
=" N
'fs’ \s- o....o -‘: —

Bailments
1.41 Atrust has some superficial resemblance to

5 el Rar s st AU OF) e a
el N N e b O SRR abailment i
e nominal owner of the trust prope rty whe Mabailment

2N :f_.:.’ . 3 Qs' =
| ° although
N yintor < - S t.. .

.
N
» -
:

.

Wi

‘ 4 .' oy B 20 BET A T ’-~i;.‘ =% b/
sio  property; does .-n%.b,%%ﬁ tie owner of it. Asa consequence, a sale by
- YaTa B : S g i Y ‘.'-.-?"‘;,."' - ‘_:'f‘ ;" ' V_”’. B ".';— "*.’.Qi":"f\";. - .‘;‘ ,.;,,"'c— — "
omeone who purchgggsln £00d faith. ._?,;,az,wﬁﬁ’;-?m‘f Il confer good title on that

e
.

.fl‘i. F g : v wE 1 oY.?.'""*-'-g - Jﬁ" -
| . . B A . oo AT Lt ) w N Al E”z".’“'\l 1dal

h an SQP !ﬁ dealing by a bailee (subioct ta racrn:n o fnse

. C ontrast, 3 «un;u ”t el :sr}fff}/-(f-u U ;vi.@?{.@.ﬂf[ ect to certain exce: )
43 | 97 ® 1 ) AV A& Pk A Y e e AT LT VL
| . D, a" d e = o\ ' ! :

w‘gt:: . ‘ 4 . ok {9 ‘i'go«%t"pegi’& ‘- ~a‘ cv ‘ ’l‘ '.‘ H . :
» b »

atuitous geryice (negligent misstatement)
nalogy has been drawn between trusts and cases where actions lie for the

-
® 5
R

performance of gra

ety >
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1.43 These cases arise because the defendant accepts a duty of care but carries it out

1 T e ),

negligently. There is thus a strong analogy with cases where a trustee has negligently
performed duties imposed under a trust. The distinguis ‘ ng feature, however, is that a
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trustee holds property and the duties arise in connection with the beneficial interests

in that property. S
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1.52 Garrow and Kelly Law of Trusts and Trustees Chapter 1: What s e
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Powers ; "
1.52 Trusts must also be distinguished from mere powers of appomntment. Trygtg are

2 trust must be carried out) but a power is discretionar ) A Strict] i | Ot they are ¢
e 0 be exerciged and, if sq

imperative (that is, :
imp ( thin the general law relating to property, rather how;

speaking, powers of appointment fall wi

than the law of trusts. However, pOWers of ap.pointmem are $o lflem lcably linked with (3) 7 ,, the other ty
trusts that some consideration of the relationship between the two i appropriate, described as a “trust power” or a “diSCfetionary el 0. It 1salternative1y
o O : - ibe it si . There i :
when a person is given the right to decide who g to tendency to describe it simply as a trust, but thjs can lead tg c;;fﬁ ~OMetimes
sion

1.53 A power of appointment arises

receive certain property. Depending on |
r of appointment may dispo

the exact words of the documents giving the power 1
se of the whole or part of the Pfopert}: c(;upl od with

the person who has powe

tor his or her own benefit or the benefit of others. The power may relate to real or personal indication in the instrument that the donor did not intend the power to be jm

property or both. of course, be conclasiy e that the.donor dld. not intend to create 3 tryst Thus l:ﬁ:,agr\;e v;ﬂl

1.54 Forexample, if John is given $100,000 on trust to divide among Peter, Paul and Mary, of a gift over 1p=a&le t ch 7a;p’ialcl)imf;ment will negate the presence of 3 trust — even if tﬁz

he is obliged to carry out the trust. If he fails to do so the court will see that the money ig gift over hto'be void.” This is because tl?e fact that the e S
the po iglt not be exercised is not consistent with the imperative nature o et

duly divided. However, if John is given power of appointment to divide the $100,000 among
his own children as he thinks fit John then cannot be compelled to exercise the power. If
he fails to exercise the power (deliberately or by accident) his children have no claim to the

money unless they can prove fraud. In that case the money will pass to whoever is named in
the original document as entitled to the fund if the power of appointment is not exercised.

1.55 To further complicate matters, there is a third category: "a power coupled with ¢ &

trust”, That means the person who has the power of appointment is required to carry it out ‘
because that is what the originating document requires. To quote Lord Eldon LC:” \

Where there is a mere power of disposing and it is not executed, the Court cannot exe
but wherever a trust is created and the execution of that trust fails by the death of the trustee
or by accident, the Court will execute the trust. But there are not only a mereétﬁ{x&‘!aﬁd a
mere power, but there is also known to the Court a power which the partyéto‘?v’h“’c’)'ﬁu it is
given is intrusted and required to execute; and with regard to that species of poWer the Court
considers it as partaking so much of the nature and qualities of a tru_sﬁ,t,.‘\,'t:ﬁ%'f’if the person
who has that duty imposed on him does not discharge it, the Cour will/td a certain‘éxtent
discharge the duty in his room and place. The principle is that if tlgeépBWE'r is one which it is
the duty of the donee to execute, made his duty by the requi_sit_i_px;':of_}he will, put upan him
by the testator, who has given him an interest extensive er;gtiagh\:t?b»eﬁéble him tordischarge it,
he is a trustee for the exercise of the power, and has not diséretion whether hetwill exercise

it or not. The Court adopts the principle as to trusts, and will not pcrﬁﬁff-his negligence,
accident, or other circumstances to disappoint the inte A t he 18
PP nterests of thoséifer,whose benefi — R itor 194;and In e Gestetner's Settlement,

of residue is not the same thing as a gift over in this context 7 On the othe

ofia gift over will not necessarily be conclusive evidence that a trust ha:
reated. However, if there is no gift over and there is evidence of a general intention to
at class this will raise an inference that there is a trust ™

t@ time it was thought that a greater degree of certainty as to objects of a trust
ired in the case of a power coupled with a trust (trust power) than was required for

was{f i _ '
apower'coupled with a trust (power collateral). That is no longer the law.”

[ § Q \1*59 Ithough the test of validity based on certainty of objects is the same for both these

types of power, that does not mean mere powers are always treated in the same way as trust

powers.” Trustees normally have a fiduciary duty to consider whether and how to exercise

N\j a power, but the court will not normally compel its exercise. It will intervene if trustees
y

exceed their power and may do so if they exercise it capriciously. However, in the case of a
trust power, if trustees do not exercise it, the court will do so in the manner best calculated

to give effect to the settlor’s or will-maker's intentions.

called upon to execute it 71 See Denys Holland “Powers in the nature of trusts”. 18 The:Soli A (1955] Ch 2
1.56 Many cases have arisen in this area, so it is import b ite cl bout the Darnett v Blumka (1953] Ch 672; Inland Revenue Commissioners VBmadw,:yToom o Hain [1961] 1 AL ER
e categories- > portant to be quite clear 4 In re Sayer, MacGregor v Sayer [1957) Ch 423; In re Hains Settlement Trus%m .3 ARG (HL); R L eck

s 848, (1961) WLR 440; Re Gulbenkians Settlement Trusts [19701 AC 508, [19651°
(1) Trust: This is by its nature imperative and mandatory; 72 L 1938] L All ER 793; see also Gordon (1953) LQR 334. i rooth v Hain [1961] 1 AULER 845
: This i : « » € Sprague, Mil 36; In re Hain's Settleme '
(2) Power: This lis sometimes referred to as a “bare power” or a “mere power” Of el fv o 414 g).wv(:ape(lsso) 43 LT 2 |
d power collateral”, It is by Its nature facultative — an enabling provision that 7: Re Brierley, Brierley v Brierley (1894) 43 WR 36. lement (1897] 1 Ch 28% Re ey
Burrough v Philcox (1840) 5 Myl & Cr 72; Re Weekes S::ﬂ er;:e. Combe v Combe (1925
69 Brown v Higgs (1803) Ves 561: “This C ails [Sf;”e""’"% Official Solicitor v Evans [1921] 2 Ch 2813 Re 0T
by the death of the trustee or i))’ aclcﬁideor:l(it rannot execute a mere power, but will execute a trust which f ,l 75 Secz(?l!n o FROs s
70 Brown v Higps (1803) V . - 76 apler 4, para 4.86. 970] 2 All ER 228-
g Des 361, - I In re Badens Deey Trusts, McPhail v Doulton [1971] AC 424, (1
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Garrow and Kelly Law of Trusts and Trustees

ve examples and the various distinguishing characteristics lustrate
‘< how hard it is to provide a satisfactory definition that covers all aspects of the €quitab)e

concept of a trust. Our definition is set out at para L.1. Some authors do not attempt ,
definition. On the other hand, many of the definitions that have been formulated are no

more than a description of a particular class of trust (usually explicit or declared trusts)? o

2 definition of the nature of the rights vested in the beneficiary.”
1.61 The most relevant definition now is the definition of an express trust in ss 12
tions are discussed in Chapter 2. An analysis of previgys

of the Trusts Act 2019. These sec e s o .
attempts to define trusts does, however, assist in identifying the salient features of 5

frust

1.62 Apart from the fact that most of these definitions appear to assume, erroneously,
that a trustee will always be male. a number of the traditional definitions help to draw out
some of the more important aspects of the concept of a trust. The following paragraphs
consider some of the definitions that have found favour. W ;

3 '1"‘ ,I"

Hart
1.63 The following definition was given by W G Hart:” .
ther expressly or by implication of law whereby the obli'g“bf"_ V'"

b4

A trust is an obligation imposed ei {ope.
is bound to deal with property over which he has control for the benefit of certain persons of
whom he may himself be one, and any of whom may enforce the obligation. : \

1.60 What all the abo

include two important types of trust:

_  Public or charitable trusts (see Chapter 12); and
- Purpose trusts — trusts that are for non-charitable purposes but
(these are relatively rare and limited in scope, see Chapter 13).

1.65 There is also the additional objection that Hart makes no refegen,

equitable nature of the obligation. He does, however, correc
an institution or entity, but a bundle of legal obligations.
(f& definition:*
uld defin€

bound to
se he 18

Maitland
1.66 Maitland was rather more diffident about his attempt to pr

Where .judges and text-writers fear to tread professors of law have to rush in. I sho
a trust in some such way as the following — when a person has rights which he is
exercise upon behalf of another or for the accomplishment of some particular purpo

27 For example, see Hart’s definition in para 1.63.
78  For example, see Maitland’s definition in para 1.66.

79  Hart 15 LQR 301.
8  FW Maitland Equity (2nd ed, revised by John Brunyate, Cambridge University Press, 1936).

18
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Chapter 1: What is q Trust?

no .« held on trust
ich may or may not be coupled with a trust.

Laws of New Zealand
168 Most; if not all, of the above objections are met by a definition to be found in the

[ ays of New Zealand:®
| m erty or rights which he or she holds or is bound to exercise for or on

otRers, or for the accom[.)lishment of some particular purpose or purposes,

36 hold the property or rights in trust for that other or those others, or for
ose purposes, and is called a trustee. A trust is a purely equitable obligation

able only in a Court in which equity is administered.

.nts may be made about that definition. The first is that it assumes all
al®or female — corporations can also act as trustee. The second point
i< enforceable only by “that other or those others” (the beneficiaries).

the trust property to the trustee, the trustee has no further

ttlor. The beneficiaries, if all of them are of full age and have
bly vested shares, may join with the trustee in putting

legally énifo

pacity and have indefeasi
o the trust, despite the objections of the settlor.

full
\(n{n
%Keeton and Sheridan
- : AaBritinn 82

1.70 'The same may be said of another (judicially-approved) definition S

: . — ed :
A trust is the relationship which arises wherever a person (called theu-ustee) ;jt‘::l?:ge’ f::'-
equity to hold property, whether real or personal, and whether by lfgal: ll;eel(lleﬁciarieS)‘brfOl‘

the benefit of some persons (of whom he may 2 nobt
some object permitted by law, in such a way th

the trustee, but to the beneficiaries or other objects 0!

Judicial definitions

171 Judges have at times provided more straightfor¥
- “[Altrust ... is not a person but an equitable obligation

the benefit of others” (Anderson P

e S

LexisNexis), Pt 1at (1] e "wd 19898

Trusts Lay .

82 S of New Zealand (online, 2
m Keeton and LA Sheridan The Law of Trusts (1 ltsl;ed’ Sgd T L T
approval in Dj R756at759. o nae] NZSC 19

83 n Dick v CIR [1999] 2 NZL S ohilips B ki m~-[20°§? ZSch

A
atA[{;P General Insurance Ltd v Macalister 1o
2]; see para 1.29 above.
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