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es also claimed $50,000 in exemplary damages, an award made where the
nt exhibits a conscious and contumelious disregard for the plaintiff’s rights’.!®
= recognised that over recent decades the community had come to disapprove
olence. His Honour weighed up that a criminal conviction may follow West

gh his life, against the imposition of a good behaviour bond ‘that did not impose any
thr::ca] punishment’. He awarded Graves $4000 and an additional $33,000 for future
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to enter a forum to which the criminal law does not extend’ '®
ble where:
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: @ sport is ill

10lence exceeds the victim's consent,'” or

ieylar, act of violence exceeds the legally permissible limit, notwithstanding any
the victim.?

a par
c

common assault
»  offences of actual bodily harm
»  offences of grievous bodily harm

es of violence applicable to the sporting context include:
6 sports that are illegal

»  manslaughter.

Sports that are illegal

Some sports, recreational activities or pastimes are impermissible under law. Where the sport
is illegal, the participants risk criminal prosecution and the consent of the victim will be
unavailable as a defence to any criminal charge.?*

it At MU

:; ;Ihren v John Fairfax &Sons Pty Ltd (1966) 117 CLR 118, 129.
e relevant state and territory criminal legislation is Criminal Code 2002 (ACT); Crimes Act 1900 (NSW;
Criminal Code Act 1983 (NT); Criminal Code 1899 (QId); Criminal Law Consolidation Act 1935 (SA); Criminal Code
Act 1924 (Tas); Crimes Act 1958 (Vic). Criminal Code Act 1913 (WA). All references in this chapter are to this
lation unless otherwise indicated.

g;:’ atson (1975) 26 CCC (2d) 150, quoted in R v Bertuzz: (2004) 26 CR (6th) 71, 2004 BCPC 0472, [36)
tzel J).

18

19

20
2]

Discussed later jn this chapter. See ‘Consent and Sporting Violence'

RD etemnd later in this chapter. See ‘Where Harm Exceeds Limit Permissible in Criminal Law’
¥ Donovan (1934) 2 KB 498
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-r,,_,..'\;f@, sical harm resulting |, e iberatel
LIS : ssault or deliberately.
T ;- .‘;-;ffi.f me on aDOther. b{‘ l' ('\ ! a

< ~".'n ‘1.

there is little prospect of susta Assault occa@gg or inflicting actual bodily harm*’

.:( the defendant
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| een was ’i'f]..';}f . ed with common assau r | g dinary nd

2d -w.srﬁ%.i'f."féff‘.- facial hits, and becans - victim but such hurt or injury need not be permanent but must be
s game a ; the players really think

harm, or ‘bodily harm’ as it is also known, is:

includes any hurt or injury calculated to interfere with the

r comfo

re than mere nsient and trifling.*

¢ ; . |
- harm includes injuries such as a broken nose® or ‘unconsciousness,
j @ and any substantial impairment of bodily function’ It 1s not necessary for
tion to prove a specific intent to cause actual bodily harm; it is sufficient that the

Sy, ,";", .
10 enter the hockey arena consent 1o o ore

tor possess the mens rea®” for common assault.

=
of the game and the risks that the players willingl O
\ a circumstance -J offence of common asg\
o - 1

Intentionally’ inflicting actual bodily harm

o

= Py at that level. '@ talk There is no crime known as the ‘intentional infliction of actual bodily harm’. Nevertheless,
ous injury results. & a number of judgments suggest that a victim athlete will not be deemed to have consented
B O Q to the deliberate infliction of actual bodily harm upon his or her person, as opposed to the
K $ ¢ incidental occasioning of harm.® In addition to ‘impermissible contact’, the concept finds
3 (NSW), 5 5 of which makes illegal pa:fyc i) application in the deliberate harming of a victim through a lawful contact of the game, such as
Bt Other s‘"@“ i a tackle. Under this wider proposition (if accepted), where actual bodily harm is intentionally
or a combatant to ent bat )
ours before the cont
at Sports Act 2008 (NSW), temales v ¢ -
nd \\Eb ,ii(nd 15 of the Boximgand ' 32 Rozsa v Samuels (1969] SASR 205, 207 (Hogarth J). See also Fagan v Commissioner of Police [1969] 1 QB 439, 444.
Ferneley v Boxing Authority of NSW [20¢1 ¢ 33 ACT:$523,24; NSW: s 59; NT. 5 186, Qld: 55 328, 339; SA:s 40, Vic: s 18, WA. 55 306,317
. 34 RvDonovan [1934] 2 KB 498, 509.
' :-. | T/EE 2) 8 QBD 534 :;S Se.e Watherston v Woolven (Unreported, Supreme Court of South Australia, Johnston J, 21 October 1987).
% A8 222, Common law assault app! - S Vicsis,
fid South Australia < Mens rea: a guilty mind; the mental element of an offence. This may include, depending on the offence.
. ‘ntention, recklessness or criminal negligence.

Sot 4“ 4 Hulme J, 17 October 199 ) Re Jewell [1987) 1 vAR 370, 372 (Vic AAT), No. 860613, General Division Melbourne (Unreported,

N iollands J. 16 January 1987), approved in McAvaney v Quigley (Unreported, Supreme Court of Sout: .
"yUleen to th e groin with his hockey stick 1111 ustralia, Legoe J, 24 January 1991 and 24 January 1992) and in Watherston v Woolven (Unreported, Supreme

)14 DLR (3d) 164. Court of South Australia, Johnston J, 21 October 1987). See, in addition, McNamara v Duncan [1971] 45 FLR
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n“"' of harm as a possible result of their act, there can be no criminal
(,,*‘.. yony of the accused, should it be given, will be subject to cross-
(

it ;Q,{  to credit.

ev J,Idetermmed that ‘players are not to be taken as consenting to
vle ,ra ;ntended or recklessly to cause grievous bodily injury’. The term

‘1 _rﬁ

-
I~

. ‘211

) ’1;,,
.'\.11
l" -

“’v

‘malict N r'“ .has been excised from s 35 of the Crimes Act 1900 (NSW). which

* n law, remains pertinent in respect to the word ‘might’, used

,,‘ bnsidering the requirements necessary to establish statutory
.\ '!'/ . "
req uired in order to establish that an act was done maliciously was

4 E‘;'i,;:. the accused that the particular kind of harm 1n fact done (that
,,."’* Sbuthnot necessarily the degree of harm in fact so done) might be

saypossibly be inflicted) yet he went ahead and acted *
e SRS | “ t: .'.

.......

rone S .‘x"' ey, played rugby league for Yanco in a match against Narrandera.
The vic sphen w«o , was turning to his left to pass the ball when Stanley struck him
e o _‘._':;.»4' Ehd with his elbow, fracturing the jaw. Stanley, on his evidence,

v
"t-l‘(‘l‘ 10) 1 182 LC : c\ g {4

evous bodily harm upon Turner, although he did intend the act
of striking. He claimr f ne -was attempting a shoulder charge. The referee and a number of
nce th: t this was not so. The term ‘malice’ does not require ‘intention’

-
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n .:ﬂ-,.. of the offence; malice includes acts done ‘recklessly’ or

"—.!!~:- . ‘ ‘

‘wanton > bre f_s;_ 1 Uf the definition of ‘malice’ was, however, sufficient to ground the

TIens rea element of u‘_-;tzu ‘me and Stanley was convicted of maliciously inflicting grievous
. % “
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52 Cr A PP Rep 262, [1977) AC 44
uth ‘W lles Court of Criminal Appeal, Hunt CJ, Levine J, 7 April 1995)
4 1
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""‘? n ‘particular kind of harm' and ‘actual bodily harm’ in R v Stanley (Unreported,
urt Critnmal Appeal, Hunt CJ, Levine J, 7 April 1995), that case is unlikely to have
difTer 4 even if it had been heard under the later form of s 35

Sou J : ‘{'4 lles Court of Criminal Appeal, Hunt CJ, Levine J, 7 April 1995).
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e arm of an opponent backward and upward in the action known as the ‘chicken-
nga dislocation at the shoulder,* could also qualify as the reckless infliction of
ily harm should injury result.

ngth

ntentionally wounding or causing grievous bodily harm?®s

qtionally causing grievous bodily harm is an offence of specific intent.* Conceivably,
o thletes could seek to cause deliberate ‘serious harm’ to an opponent on the field of

me 2
s‘; gustaining conviction, however, is difficult given the necessity of proving intention to
a
P u);e <uch harm beyond a reasonable doubt. For example, a perpetrator’s claim of a reflexive
ca

sports may conceal proof of intent. Nevertheless, inferences

pman®’ a soccer player who was shepherding the ball to the
bula broken when the defendant, Chapman, stamped down on the

with ‘studs showing. Chapman was convicted of inflicting grievous
six months. Orme J found:

response in the tumult of
of guilt can be drawn.

sideline had his tibi
victim's leg fro 1

risone

meditated act. A football match gives no-one any excuse to

berate a
wanton 2 .. l accept you showed very early remorse and there is substantial

ation whic be put forward for you. But I have also had to consider the position of

he victim our very deliberate criminal act.

infliction of grievous bodily harm

ete who acts with gross negligence to cause grievous bodily harm may face prosecution:
soever by any unlawful act or negligent act, or omission, causes grievous bodily harm

to any person, shall be liable to imprisonment for two years’®® In R v BDD* McMurdo J
commented on the level of negligence required to ground the offence:

the prosecution must prove that the defendant’s default was so serious that it should be

regarded as a crime deserving of punishment .. the defendant’s conduct must be deserving
of moral condemnation.”

dut:rr;:nszence the risk of harm must be so obvious that, beyond a reasonable doubt, a breach of
while mgl:l:nng to a crime has been committed. For example, in Omodie v Western Australia,”
S unting for rabbit, a father shot his grown son in the hand, leaving the thumb hanging

skin. As the father exited the cabin of a ute to take position on the back tray, the cable

\-
64

S
s ee discussion j In "Targeted Harm' below.

ACT.
66 $19,NSW: 5 33, NT. $s 177, 181; Qld: ss 317, 320, SA: s 31, Vic: s 16, WA: s 295.

peclﬁc i
ntent AN intent to cause the results to which the intent is expressed to relate”. He Kaw Teh v The

Quee
1985) 157 CLR 523, 570 (Brennan J).

(Un
68 AC;':’;;&(! - Crown Court (Warwick), 3 March 2010).
NSW:s 54; NT. s 43AL; QId: s 328, Vic: s 24 WA s 304,
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A , 10 Consider the following hypothetical scenario:

.w'gan. the coach of the stumbo rugby team, revved up his players bef, |
TORT
final against the Mallstars: 'Get out there and do whatever it take. . L | C H A P | E R S

blokes running with the ball. Won't anyone rid me of that bothersor, 4,

give it to him so he can't stand up. And do the same to Mamacan ' Nl |
| NEGLIGENCE AND ClviL

the game, Max from the Mallstars reached up above his head to gather ), ol

as Max jumped to catch the ball, a Stumbo player, Stathis, put his shoulde, . B l LlTY
chest, breaking three ribs. The referee, Copperwokside, ordered Stathys fr,,, I L‘ A

saying: 'You can't use just the shoulder in a tackle. It's against the lay,.

and dangerous.’

Twenty minutes into the game, Stumbo half-back, Sims, had a verbal alte,
Cianciolo, the Mallstars half, who was about to put the ball into the scryny, 2y
ball cleared the scrum, Sims and Cianciolo began to trade punches and v.i¢ 1.

ground. Sims received a black eye. Sims ripped Cianciolo's scrotum

duction
ghgence Duty of care, breach and causation

of harm
nd mitigation of negligent liability in sport

ous recreational activities: No hability

Causat

, R
) d

Thirty minutes into the game, the ball was passed to Mallstars player Mo ¢
Stumbo player Hunkin, who was Coach Wigan's best mate, remenbe ..

instructions. Hunkin lined Mounders up and swung wildly with his arm He col'e.
Mounders on the side of the head and broke his jaw. @O
d

Thirty-five minutes into the game, Mallstars player Mamacan receive Nan ang s

he kicked it into touch, Stumbo player Mickmick dived at Mamaca orting |
fayn complain

gerous recreational activities and professional sport

N . A 7
. The materialisation of an inherent risk
ption of awareness of obvious risks (and volentt non fit injurta)

Presum
Removing duty of care in recreational activities through risk warnings

’

tars | e
Waiver of contractual duty of care in recreational activities

rupturing t the knee jomt—a career-ending injury. The Malls
Referee Copperwoksude that the tackle was deliberately de
from the field. Coppgmokslde took no action. ‘Le
‘moved on. Slow-motion video revealed that Mic
the knee joint of Mamacan, with his arms p

."" | WS
@ame Stathls

players left the field at the end
iy, AT Barwarrat

L]

, Contributory negligence
»  Protection for volunteers
»  Sport and the standard of care of professionals

»  No relief for intentional torts ?
»  Are employers in professional sport obligated to minimise the risk of harm!

ad changed nto !
»  Negligence, concussion and chronic traumatic encepha\opathy

e tunnel, saying Here

on glared into Stathis {ace
ar

wards. striking his heac o |
4 INTRODUCTION “
state civil liability

\ 7. ! ) 14 ' . s d
2 Cons (“uf any liz UJ..,- 'Cﬁjj $ 5lmS. Hunkin, Cianciolo and Mickmick in ¢ This chapter introduces duty of care, standard of care anmovmghabiliw ror negligence under
: *-f’d'?ﬂ | tort law. Does Cc n‘ h' ‘f Wi, ﬁﬁ e any liability? legislation. It then considers provisions mitigating Ot Y€  ction with Chapter 6 ‘ntentional
con
| | state civil liability legislation. It should be r;ad hm ons:ders +ort under common law before
iC

T Torts, Insurance and Risk Management

reviewing insurance and risk management.
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h 1 Is the defendant in breach of a duty of care to the plaintiff (s 5B(1) . |
s informed by the commonlaw)?

;. o . Ay ALs, ;c -":"*_;.' ._& 1 ,,A, 'i',".-.,.--..--‘..:ib..,.'-l." -'.'_'L'.—_' -.-4.'-;‘ 1 :“'.".5‘. 2

i 2 Has the defendant breached the standard of care (s 5B(2) of the Nsw -
e .‘:.;l: B =, - ~' e ; i 3 ‘ ' '...- -: oy ,

| i v S g S TR e L gt g :

o 3 Is the defen w.,’!“*’d" e legal cause of harm to the plaintiff (< «|

i L N W :
i Where dut; ﬁ]f,:@@a”:g?fwgoggg-establlshed, the following qu¢ 1.

rel_iéving orhmlﬁ’:ﬁg{%:é?‘defégdant'shabxhtyunder the CLA:
. Is the harm an obvious risk of a dangerous recreational activity (s 51 1 1.
» s the risk of harm fhﬁt'ﬂiététialiSESinherent (s SI of the NSW Act)?

, Is the harm the result of an obvious risk (s 5G of the NSW Act)?
. Has a risk warning been given in respect to the recreational activity (3
. Has a contractual term excluded, restricted or modified hiability (5 5™

,  Has the plaintiff been contributorily negligent (s 5R of the NS

NEGLIGENCE: DUTY OF CAREé

AND CAUSATION 2
@argely

Liability in the tort of negligence was, until&
Concerns of increasing and, arguably, nable negl

within the judiciary throughout t {and early
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The' corrections’ in the three largest states, New South Wales

been particularly dramatic.” In the same report, Pro

1 rates provided 'no empirical foundation for the Premises undey]
tying tort law reform

mjgatio ‘
tegy for addressing the insurance crisis of 2007 ¢

asastrd
Although all Australian jurisdictions have introduced civil liability legis]
: : o egislation
w continues to inform as to the application of certain provisions Thi TE t:;e
- specially

x7d to establishing a duty of care and whether the standard of care has been b hed
reached,

Y provisions, 1n particular those dealing with dangerous recreational activity' and
. ’ ¢ . o ; an
_bvious risk’, have unique applications extending beyond the common law :

discerned only through a preponderance of case law over time; a point made by
A in 2006, which, nonetheless, remains relevant:

it would be a difficult exercise to deal comprehensively with the provisions of Pt 1A Negligence
_of the Civil Liability Act 2002 ... There is no general statement of purposes or of objectives
lin the Act]. Some of the provisions may have been intended to restate or declare parts of

the law of negligence while others change parts of that law. [ have not observed any overall

purpose or scheme of the amendments which can be brought to bear on the construction of

any particular provision. The application of each particular provision should be considered

in its statutory context and in relation to the facts of each particular case in which alitigant
claims to rely on it. Broad views and insights based on them should be deferred until there has

been a significant accumulation of judicial experience on the operation of these provisions.

Duty of care and standard of care

on of other states, ‘substantially

Section SB of the NSW Act, similar to the civil liability legislati i

' test for ‘stand
reproduces the [common law] test for breach of duty’,'” and the common law

of care’ in Wyong Shire Council v Shirt."

S Ipp Report, [1.3]. I Injuries (Lt
; onal Injurtes
S CilLaw (Wrongs) Act 2002 (ACT); CvilLsbiliy A 2002 401 e
2003 (NT): Civil Liability Act 2003 (Qid); Cwil Liability £¢
1958 (Vic); Civil Llﬂbﬂlt}’ Act 2002 (WA) ‘ - After "pp" (ommiSSion
7 EW Wright, National Trends in Personal Inju7y Licigation: Before
Council of Australia (26 May 2006) 3  poreand At
8 EW Wright, National Trends in Personal Injury Litigacien
Council of Australia (26 May 2006) 3.
!
9 CG Maloney Pty Ltd v Hutton-Pots [2006) NSWCA 19,

454].
10 Simmons v Rockdale City Council (2013] NswsC 1431,
11 (1980) 146 CLR 40.

ed by the Law

er Ipp- commissioned by ¢
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There is no need i in la'wqt‘o take steps to minimise a risk unless 11 ¢ -
| defendant was under a duty of care to the injured party. In Streller | A;
16-year-old boy, who was an accomplished competitive diver, suffer el (g
swung ﬁrom»a;tég? on}a tree overhanging the Murray River and pertor
the water, strikin

risk; it

NONC

State Rail Authority® Beazley JA stated
the common law’.

that determination of 4 duty of care
In a different case Buss JA commented similarly:

d on my own analysis that s 5B of the CLA relates to breach of a duty of care and

5t modify or supplant the common law principles which determine whether a duty of
s exists or not.”

t

Nonetheless, in considering a claim in negligence:

'for, sul:h purposes from trees along tl\
 the defendant, and that steps had been wo

ﬁ:c‘laimed&-an rassumPt‘on of YQSPQ
the !

'.}jf,", fﬁ byetl the defendant’s parldands m
ncl ha $
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CL Act first.®
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of harm:
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In determining whether a reasonable person would have taken precautions against a risk

harm, the court is to consider the following (amongst other relevant things)—

(a) the probability that the harm would occur if care were not taken,
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L e e luded that the plaintiff had enges 23 Department of Housing and Works v Smith (No 2) (20101 palace p,yudeou'bﬂ"""m
SL of the . B | 2 v Snell [2011] TASSC 19, [12] (referring €
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8
nts ¢ ,3‘58(2) are to be considered together and in conjunction with

| ,f;f} ge v Snell,* Wood J noted that the purpose of the calculus was

: "‘l cg;-'.c alculus of negliger, . cise ‘é undertaken and that considerations that weigh against the
q ater-skler misread 3, . . NS dered The purpose of s 5B(2) was stated in Waverley Council v
dp: Mj legxc after coming f k 9t ? the concept of foreseeability of risk with the conclusion that a

‘gtnbun al of fact i) 1., . hav --gaken precautions against it.’ Importantly, it can be noted that:
16 ,o* Yisk’.% It is only '

1.,

f the common law is that the scope of liability in negligence normally
Hune JI@ fact can confidently ;. "hit nd liab fi't'}" for the occurrence of such harm the risk of which it was the

ri> e man placed in the .« jant'g arty to exercnse reasonable care and skill to avoid.””
"“\ﬁ de of risk of harm’ N s “‘

}2 usnfy difficulty, e, e nv '\*/2‘} ac Pty Ltd™ the plaintiff, Wilson, a 40-year-old barrister, suffered
S » €XPensive g D
rec :\ *z'es that the plaintiff /.. b:: €S 4{. ressxon to the right side of his lumbar spine when following the

> bee , taken to avoid the yisk _ 2 onal trainer. The tramer was assigned to Wilson by the owner of

| -? nly recently completed qualificatio
. *classm Source of the ¢y g _ u ;ﬂhado y y comp q ns as a fitness instructor.

ds £ clear a 17-foot fen. il n | ',\3,? ;- on performed a "horizontal leg press’ followed by a ‘medicine ball

he front of her garden. Wis 11 " ) i :;;-g';,. 0 a sit-up (or perhaps a ‘crunch’), catch a medicine ball thrown
e Pthe infrequency with wh b1 8 0 ‘ rotate from side to side holding the ball and touching it to the

_ ty‘of taking precautions t0 preveat u nght and left. McCallum J at trial found there was no breach
m sports be extinguished 1..: s _ _"' 1ed, in accordance with s 5B(2)(d) of the NSW Act, that personal
;' “ an activity of high social utility (citing such functions as a ‘meeting

;f vity’), and stated that ‘the legislation appears to assume that it
| _—1 2wer precautions against the risk of harm’* Tobias JA (Beazley JA
f £ ppeal disagreed, applying a narrow definition of social utility:

N
re, not all foreseeable harm woff ‘
By :
1— ard of care is that of t N

) cautlons agamst ev OQR@ ' urt o

Ly 1 Hf‘ ,assumptlon ... what the subsection requires to be taken into
15 to th a sport thatis s the "“3 ntlhty of ‘the activity that creates the risk of harm.' In the present
eriot S 1 : ent under th @ f vas the medicine ball exercise. Of itself it had no relevant social utility let

llete i other comhl? | utility—quite the contrary."

0N to state: ‘In any event the social utility of the relevant activity

iIch s 5B(2) requires to be taken into account ... as the subsection

t,.,_! subparagraphs is to be considered “amongst other relevant

: —— | ’ s rtantly 7 JA explained that s 5B does not suggest that ‘the standard

: .-__;y"f" dearticular circumstan o s o | = TeC ‘=-£§f§: taking of fewer precautions against an acknowledged risk
T ~UPLY Decause the activity which creates that risk has some social utility’*?

| — iy
95)223 CLR 486, (2], Gleeson ¢ I i A ).

> Pro e,ss .18 not a calculation. 1t 154

.
l 0 )
Ci c.»j,-fg’r; [2013] NSWSC 1431, [468).

19. [24).

. [2011] NSWCA 63, [129)]

.. | _ s 0] Emphasis in original.
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