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not ‘mp“u
The discussion only covers the taxation of trust income ang i Or
discussion of estate, gift and inheritance taxes.” All references to tax treatie.s’mm hho
otherwise stated) to the 2017 version of the OECD Model Double Taxatip are (yni

on Income and Capital Gains (hereinafter ‘the OECD Model’), 4 Cony%

1.1 Different Levels of Trust Taxation T
Nk
There is considerable scope for double taxation of trust income and gains Wim
scope for relieving that double taxation. One major reason for this IS, A
jurisdictional claims on the same income and gains. These claims are:

S

b
et i

- taxation of trust income and gains at source (e.g., source taxatio
income or real estate gains realised by the trustees). 4

- taxation of income and gains at trust level, whether or not income and gains 5‘% XD
distributed by the trust. This will arise if the trustee(s) are regarded as ’ﬂlde'n{‘:é W,
in a jurisdiction which taxes trustee(s) resident in it. Some jurisdictions doh&ﬁgﬁ
tax locally resident trusts, e.g., those tax havens (such as the Channel mm)gd_
where it is possible to form trusts. )

n of ren;i[’g?

i

_ {ncome or capule gains of the trust may be taxa
.8ramor'/'settlor of the trust. The ‘grantor’ (in Usbéirﬁync‘g‘% N
gnglish law) is' the person(s) who directly or indirectly formed or “settlor’ (in
rust and who is/are presumed to have ongoing de facto in ﬂue“and funded the
via a letter of wishes to the trustees). Hence it is appropriate ¢ Ceover it (e.g,
income and gains to that person, whether 0 attribute ¢

or not ft r fust
nterest in the trust assets.® etains a direct economic

he tax charge al trust level, As will be discussed below, sj

problems remain. O

] CAN-ATRUST OR FOUNDATION BE A TREATY-RESIDENT:

o

As alrggd){% is ssed, tmre typically (although not always) analysed as a relation-
ship‘guﬁ':ﬁ’ma" a sep&g ally analysed
el

£ N\ = : l |
uder Jts governmé’ﬂﬁl a5 a separate legal person, although one which has
ﬁ?gﬁb’grs and wﬁe} +he ‘founder’ (the settlor- no

- equivalent) is expected to hay =
- one or more beneficiaries may be taxable on the income and gains of the m’\'{ 1.:: ‘ > %ffble ongoing%on‘rol over the foundation.? e consid
ik ‘i : )

even if that income and gain has not been distributed. This is most likely to a;
if the beneficiary has a fully vested interest in the income or gain of the trust '
- one or more beneficiaries may be taxable on the income and gains of the trusf

Y

rather than distribute it, there may be no distribution at ¢

period.’ J

o
&

2. This is of course an oversimplification. Not all jurisdicti
as discussed elsewhere in this book, jurisdictions
and gain for tax purposes.

3. These are in practice very important when taxing trusts: |
124-134. The new (July 2024) UK Government has made signific
tax treatment of trusts, which can increase the inheritan
non-UK-situated assets. .

4. Much depends on how the jurisdiction where the beneficiary i
trust for tax purposes. E.g., in the UK, a vested beneficial interest in the inc ® holder of
by English law (or the law of some other jurisdictions) leads to a UK-residen Amhﬂ*s”?-
interest being taxed on a ‘transparent’ basis, under the so-called rule in Baker V. o dis e
short, as if it were entitled 1o a share of the underlying trust income (whether or “n_ 1 a8
after deducting certain trust expenses and taxes: see ‘Classifying Entities’, Sﬂ%m o 'on its

5, If a beneficiary is taxable in respect of a trust distribution, how it is taxed will et 7 2 sourced

jurisdiction of residence analyses a trust distribution, WIill it treat that dlslrlbt:‘;noﬁ. i e

" income or gain which is distinct from the underlyin? income and gain of the' : hd"‘" 5]

the beneficlary as receiving a pro rata share of that underlying income ai¥ o
‘transparent’ approach? The analysis adopted may materially affect the benelictos

- ment. Indeed the UK uses both approaches in different situations: see ‘Classifying B0
n. 1, at 96-102. W,

. ) & u\’."'“‘.
s 4/
- i‘/a "
w e |
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Evefl if'a frust is not a legal person in its own right, it can be a :
rhie , ’ person’ for the
purpqises?ff-gfmcle 3(1)(a) of the OECD Model, on the basis that it is either a ‘person’
L(m@e s a sole trustee) or a ‘body of persons’ (if more than one trustee). The
smmentary to Article 3 of the OECD Model supports this interpretation, which

f M = : 3 4 . .
properly separates the fiduciary and non-fiduciary activities of the person(s) who is or

are trustees. The definition of ‘person’ in treaties entered into by the US and Canada
normally includes a ‘trust’ explicitly in that definition.®

For that ‘person’ to be a ‘resident’ of a contracting state under Article 4(1) of the
OECD Model, it must be ‘liable to tax’ in that state by reason of ‘domicile, residence.
place of management or any other criterion of a similar nature'.’

& —

6. Settlor/grantor taxation by attribution is a complex topic. Different jurisdictions take different

approaches about the ongoing interest or influence in relation to a trust which a settlor/grantor
must have, in order to be subject to such taxation. While UK tax law will routinely attribute
settlement’ income and (in the case of non-UK trusts or ‘settlements’) capital gains to a
UK-resident settlor, this does not normally entail disregarding the trust altogether for tax
purposes, In particular, with limited exceptions (notably in relation to inheritance tax), the settior
s not treated as continuing to own the trust assets. By contrast, the US rules for taxing ‘grantors’
can apply in a more radical way, so that the grantor is treated as continuing to own the trust assets
lor various tax purposes: see ‘Classifying Entities’, supra n. 1, at p. 227, The Netherlands will even
Impose an ongoing Dutch tax liability on the Dutch heirs and successors of the settlor, in respect
of the trust income and gains.
For amore in-depth discussion of the commentary and case law on the nature of a foundation for
: lax purposes, see ‘Classifying Entities’, supra n. 1, at pp. 67-69 and in particular, foowmate 181,

For example, Art. 3(1)(a) of the UK-US tax treaty of 2001 (S 2002/2848). HMRC
For a recent UK decision on the meaning of the equivalent words in the UK-US treaty, see The
16 GE Financlal Investments [2024]) EWCA Civ 797. This involved a UK company, not a trust.

K Court of Appeal considered Art, 4(1) of the OECD Model. It concluded that aconn!stvh‘lasm ol

“ould not give rise to residence within Art, 4(1), unless there was a ‘local CORNECHIOR’ Y96
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14. The UK tax authorities have been known 1o

Michael McGowan

—————————_——_-_7 \
Sometimes, a trust can be treated as a ‘company’, and hence

PR be fancl
. o for treaty purposes because it is an ‘entity treated as q pogq ®Bardey
ppeu;:ses' (emphtZsis added): see Article 3(1)(b) .OECD Model. Cooc}l, :g:’me f;‘:
are UK ‘authorised unit trusts’ and non-exempt ‘unauthorised ypjt R Ples of
types of UK collective investment vehicles are deemed to be UK-res; dem. B°‘hthet
and indeed ‘bodies corporate’. Interests in them are also treated, for thy %mp%
‘shares’.'® Looking further afield, Italian tax law treats a trygt 'Withogt : a8
beneficiaries’ (e.g., a ‘discretionary trust’) as a company for Italian tax p d%
There are indications from judicial decisions to date that 3 foundaﬁ:;p"‘-%‘_‘
regarded as a ‘company’, and hence a ‘person’ for treaty purposes, 2 .l.hoge?l}!dh,
suggest that a foundation should be regarded as a ‘company’ even though i :Chhu,
have members in the way that most companies do. + G0es ny
Similar comments can be made about the Liechtenstein Anstalt. Under Ljech,
stein law, an Anstalt can be set up with “founder’s rights’ (so that it more:%
resembles a company) or without such rights (so that it more Closely resemcs?
foundation).” Either way, it does not look very obviously like a tryst !4 Bt X
Returning to the earlier point about treaty residence, a trustee(s) Sholtld‘éijj;'b.
regarded as ‘resident’ in a contracting state if its tax liability in respect of mcomem
gain is not simply ‘representative’. In other words, its liability must be:detm
without reference to the tax identity and characteristics of the beneficiaries. This ma
not be the case where, in particular, a beneficiary has a vested current entitlemmh
trust income, e.g., under a ‘bare’ trust, where one or more beneficiaries hayii
vested current interests in both income and capital, or under trusts where there &

interest in trust income. In such cases, when deciding if there is a ‘g

- .
w Ny S
"y AN
C»

the listed residence criteria in Art. 4(1) (e.g., domicile, place of ma@

via another criterion of a ‘similar nature’ to those listed, F
give rise to ‘worldwide’, rather than purely source-based taxati

UK company because of the US’s anti-stapling rule did n the requisitg

with the US. Therefore the company was not US-reside aty purposes. casewi;.m
without any discussion of the history of Art. 4(!)&@?@; D Model, ‘tends to favour b
(losing) argument of the taxpayer. The author th‘ng{"Dr ohn Ave CBE for pointing thi
oul. 1L
10. Section 617 Corporation Tax Act 2010 and Regulation 28{Wgauthorised Unit ‘l'mmm)
Regulation 2013 (S12013/2189, as amended). ‘Company’ isggq Yact a broader conceﬂmm
corporate’ for UK tax purposes. Deeming interests in suc cles to be shares may ‘I‘od
how other Articles of the OECD Model apply to those interests, e.8., the Dividends, lﬂw"!

Capital Gains Articles (i.e., Arts 10-12).

This may make it eligible also for the benefits of the EU Parent-Subsidiary Directive ?ﬁljwm
(as amended) if (see Annex I Part A of that Directive), such a trust resident in Italy 1s @ PHE

11.

entity ‘whose activity is wholly or principally commercial’. "”83
12. See the Canadian decision in H.M, The Queen v. Peter Sommerer 2012 FCA 207, d [
13. detail in Classifying Entities’, supra n. 1, at pp..67-68. e “‘gﬁ

Vadu

¥

-

3. The author wishes to thank Dr Marco Felder, of Felder, Sprenger and Partner AG,

- providing this information, e

their argue that an Anstalt s a form of trust &5
current position, See also ‘Classifying Entities’, m};ﬂ

~does not seem 1o be
~ especially fn 183,
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Arted(2) whish ten
Nndividual conch;;ed. rather than (more relevantly) on where the activities of the trust
) are condugf@d, Ifa natural person and a company act as trustees together, then if those

X

T
. state’, one should focus instead on the ben
comract":ﬁ cather than the trustee(s).'*
.(lcFlE‘;’t Lermore, Suppose that a trustee is resident in one jurisdiction (A"}
iary with 2 vested interest in trust income is resident in another mrgml:,:

eficiary with the vested

. . . does not extend
0 oM A-sourced income and gains, the closing words of Article 4(

' 1) of the
viodel make clear that the trustee is not a resident of A for treaty p OECD

‘ ’ 4 ’ . - ulpomv
(f trustees are a ‘person or ‘body of persons’ within Article 3(1)(a), then in the

trust is resident, for Article 4(1) purposes, in both
-ontracting states. %A%‘ ant tie-breaker provision should be Article4(3) of the OECD
odel. This 01},1,)& : %) ies to a person who is treaty-resident but not an ‘individual’.
Natural persofs~Ga of course be trustees either by themselves or together, for
example, 4_*»_§vit.pﬂatcorpora trustee. However, even if a natural person is a trustee. it
makes fnorg Sense to tfeat uch persons, in their trustee capacity, as not being an
i divinar for Aniclgh&zpurposes. Otherwise, the relevant tie-breaker rule would be

s to focus much more on the personal circumstances of the

rustegsageasingle ‘body of persons’, Article 4(3) requires one to consider factors such

as4habsipgle entity’s ‘place of effective management’. This seems more relevant than
_foeusing on the specific circumstances of each trustee in isolation, especially if the
: t’r‘ps?‘ees are not resident in the same jurisdiction. So overall the Article 4(3) tie-breaker

seems the more appropriate tool to apply to dual-resident trusts. The drawback is that

the dual-resident trust will forfeit treaty benefits unless the two contracting states can
reach a mutual agreement on its exclusive residence.

3 BENEFICIAL OWNERSHIP AND TRUSTS

In tax treaties, the ‘beneficial ownership’ concept is especially relevant in relation to
the ‘passive’ income articles dealing with dividends, interest and royalties. In the OECD
Model, these are Articles 10-12. Sometimes, the ‘beneficial ownership’ concept appears
n the ‘Other Income’ article of a treaty (Article 21 of the OECD Model).

—

— e
———

5. In UK tax law, it Isonly | the rule in
: , y if the rule in Baker v. Archer-Shee, supra n. 4, and not Gartard
r' Archer-sm,e applies to a life interest in the income of a trust that the UK tax liabﬂil{) Qo(i ti‘;
e cets) will be regarded as purely ‘representative’, for the purposes of applying Art. 4(

- 0 and 210213,
. scussion, see ‘Classifying Entities’, supra . 1, at 79:94, 168-120 and
poel bare trust’ concept is less simple than it might at first appear, Fora MW“&&
Sltion, see ‘Classifying Entities’, supra n. 1, at 21-79. The Australian position fegs

18" Is analysed in Herdegen v, FCT (1988) 20 ATR24. |
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There is much debate about what ‘beneficial ownershjp’ meang ,

+ arrangements in particular and ‘treaty shopping § hd h“l}"

S sooepred, In particular in the UK, thatin tax treaties, 'benenc‘“ SQ“QQU;
soems ' 2o be d ofined by the domestic law of the relevam

The Article 3(2) reference At ed by
~ i anal fiscal meaning' of ‘beneficial ownerghin 17 w0
requiring an ‘internation hip’, Thh,?'.‘.qv

correct, not least because {ax treaties .\‘pply in jurisdictions (notably Civil st
where the trust concept may be unfamiliar or unknown. If treaties are 1 be w.-%)
a uniform way, it is therefore inappropriate to fall back on the concept of apmh

ownership' as it applies in the domestic tax law, and in particular (ke tnnb:n'm
~ommon law jurisdictions, such as the UK or the US,'® t W; o

So it should be irrelevant for treaty purposes that a common lawyer ti
regards a trustee as a fiduciary and therefore never a ‘beneficial owpey: (nctlm
heneficiary of the trust). However, when should a trustee be seen as ‘b e"eﬁclal%"

for treaty purposes, bearing in mind that a trustee always acts on behalf of oth ;:;’N’
a trustee always a pure ‘conduit® or ‘administrator’ of income, with litle i 1l

' 220
aver it and therefore not a ‘beneficial owner’? . °f2lml
_____________.__._———- .°". 'l-

16. Of course this concept is not the only tool available to counteract treaty abuse, especi 'il' 1M

that Art. 29 of the OECD Model contains a ‘principal purpose test'. For a broader rem 1

discussion of ‘beneficial ownership’ as it relates to tax treaties and the problems that it rai m
Dietmar Gosch and Nadia Altenburg: ‘Beneficial Ownership and Tax Treaties', Chapteras"
Oxford Handbook of International Tax Law' ed. Florian Haase and Georg Koflef Mk
University Press 2023, at 373-389. See also Jonathan Schwarz’s recent discussipms, (daes
February, 2 April and 31 May 2024) in the Kluwer International Tax Blog of
Appeal decision in Hargreaves Property Holdings v. HMRC (2024] EWC
Canadian Tax Court decision in Husky Energy Inc. v. The King 2023
htps:/ ’kluwenaxblog.com/’author/jonathan-schwarz. These authors
ticular issues considered in the main text regarding ‘beneficial ow

17. See Indofood International Finance Ltd v. J.P. Morgan Chase
decision of the UK Court of Appeal in a non-tax case which has
tax thinking. The post-Indofood guidance of the UK tax autho
INTM332050, 332060 and 504030) indicates that there wi
ownership’ where the recipient of a payment has an
underlying beneficial owner would be entitled to'feliefavhich is at
available 1o the immediate recipient. In such cdses, there is no
promoted the ‘beneficial owner’ concept when it firstappeared in e UEY
Model. The Commentary on Arts 10-12 of the 2017 OECD M ates that anautonom
interpretation of ‘beneficial ownership’ is appropnate ar@omestlc law mean;ng-k;w
decisive. R

18. The equally authentic French version of the OECD Model uses the concept of bénéﬂﬂﬁ
effectif’, not “beneficial ownership’ (as used in the English version). This, and the ‘q“&n
German concept of ‘Nutzungsberechtigte’, are clearly not based on trust law Iniacd
all jurisdictions with a developed law of trusts distinguish between legal MMW
ownership in their domestic trust law, e.g., those jurisdictions, such as Scotland Wv
Alrica, whose legal heritage is based on both the civil and common law: see Claﬂlfﬂn?wh

Supra n. 1, at pp. 88-89. For a useful recent summary of what ‘beneficial ownership e and

UK domestic tax law, and how this differs from its treaty meaning, see Buchanan, Everett

. &

Van der Haegen “Beneficial Ownership: Practical Applications’ [12 July 2024] Tax J¢ ;’:l

.
. :‘

19. Or in the case of a charitable or other ‘purpose” trust, for an object other than the

| fu[h' \'eS(C‘d» CUﬁ:

| s
here (he trust is a dlscretlonar): and accumulation trust,
{ be ,egarded as ‘beneficial owners’ of trust income and gains
. ,ml(. ion 10 distribute income and gain to beneficiaries durin
10 Ohllﬁaqnnildr reasoning should apply to a foundation, If a dise
\tain @ power of accu.mulatlon (which is rare), then it is
L o ‘heneficial owners , because they have an obligation to d
rustees ¢ 0 beneficiaries (net of tax and trust expenses),*
: ‘ber of collective investment funds take the legal form of tru

- rysts and, 10 the US, Massachusetts business trusts. Such trusts ma

then the (rustees
because they haye
B the accumuhﬁon
r etionary trust does
harder 1o treat the
istribute all income

lwn'od .

noi CO

sts, e.g., UK
y have a duty

R deed, |
ch a distribution if material tax at the level of theocfua;dtz

o volde 4.2 Shogmﬁw tmst-pasgd funds be regarded as ‘beneficial owners' of
l;)]eir income anq,,,gm;g's ile their situation may seem analogous to discretionary
:ms ‘here isja‘g%ool of thought (reflected in the Commentary to the OECD Modei)

hat they shauldpévertheless be regarded as ‘beneficial owners’ for treaty purposes, at

oast if HeY are widely %l’ and regulated.** This helps to ensure the overall efficiency

+f collebtive investmed! funds by enabling them to claim treaty benefits,

\ Where a trusf 1?#3' bare trust’ or a ‘life interest’ trust, where beneficiaries have
eni enititlements to trust income and/or gain, then it is much harder to

\

reat the trustees™as ‘beneficial owners’ of that income and gain for treaty purposes.
This is trite, 10 particular, where the trust gives a beneficiary an immediate pro rata

.ntitldment to underlying income and gain of the trust.*® In such cases, it would be
!ﬁi&l{ﬁ treat the beneficiaries themselves as ‘beneficial owners' of the trust’s income

7 ad'gains for treaty purposes. This is similar to the approach endorsed by the OECD in

e 1999 Partnerships Report, where a ‘fiscally transparent’ partnership is not a
resident of a contracting state’ (because it is not itself ‘liable to tax’ there}, but its
partners are liable to tax, as residents of their home jurisdictions, in respect of their
shares of partnership income and gains.

21, SeeJohn Prebble: ‘Accumulation Trusts and Double Tax Conventions’ (2001} British Tax Review
69. New Zealand has added a reservation to Art. 3 of the OECD Model that trustees should be
treated as beneficially owning dividends, interest and royalties on which they are taxable.
Similar wording has found its way into several of New Zealand’s tax treaties.
Even though no one beneficiary can demand a particular amount from the trustees.
. Material tax at the level of the fund will undermine its commercial viability.
. For a fuller discussion of whether investment funds enjoy treaty protection, see Martine Merten:
‘Taxation of Investment Funds following the OECD Base Erosion and Profit Shifting Initiative:
Parts 1 and 2’ [February 2019] Bulletin for International Taxation (at 76) and May 2019 (at 252).
See also para. 2(b) of the Protocol to the 2022 UK treaty with Luxembourg.
This would typically be the case where such a trust is governed by English law, because of the
rule in Baker v. Archer-Shee, supra n. 4. The trust law of many other jurisdictions is consistent
with that rule. However, if the governing law of a trust means that beneficiaries with fully vested
Interests are only regarded as entitled to a net distribution (of income less es) from the
ustees, rather than being entitled to specific underlying trust income and gain, the UK tax
authorities will still treat the trustees as ‘beneficial owners' for treaty PUIPOSEs, '*g:
varland v. Archer-Shee 15 TC 693. This somewhat pragmatic approach W%
£asons given in ‘Classifying Entities', supra n. 1, at 213 fn 722. There is &m*
mpllon for the income of Scottish trusts, which would otherwise be subject to Gar A
er-Shee 15 TC 693: see ‘Classifying Entities', supra o, 1, at 89, r
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Even where it is appropriate to treat a trust beneﬁciary as the ', N
the benefits of this ‘look through’ may be limited in some ene

respec ial gy,
the OECD Model grants a reduced (5%) rate of withhold Pects, Article 10 %Q'

: . Ing tax on divi 2
one contracting state to a company resident in the other comfactingvmends Paig

a non-‘portfolio” shareholding held by the latter. However, the OEcgatein,.e 1
the “beneficial owner’ of the dividend income to *hold djr M‘:iel reqm" - l“
ares.

: S directly those
corporate ‘beneficial owner” in fact owns those shares vij 2 Dare’ trygy 1 T
that this condition will be met, even though the trustee(s) m ay ba litsttl’ It is 0
nominee.*® If the corporate beneficiary only has a vested entitlemen € More 41, ‘
(including dividends) of the trust which owns those shares, but nott thto the

it will be even harder to argue that the corporate beneﬁciary hOldset:ust |
directly. In practice, in many treaties, the equivalent of Article 1 0Q2)(a) 08 sh%
Model 1s drafted less restrictively. In particular, the co of theq |

: « 33 . . mpany reSident lh OF
contracting state must have “direct or indirect control’ of the nop.- Portfolio® e
ing. Depending on the facts and the nature of its beneficia] interest ip ashirehou.

corporate beneficiary may be able to demonstrate such contro] 27
Other factors may complicate the question of trustees’ treaty entitlement a, ;

particular, ‘beneficial entitlement’. Suppose that the trustees of a discretiop and_",."

accumulation trust successfully claim treaty benefits on truy n a

st iIncome because theyt”
subject to a standalone tax charge on trust income and gai '

where they are resident. Sometime later, those trustees distribute income ap
beneficiary resident in another jurisdiction (‘B’). B has no tax treaty with
tion(s) from which the trustees derived income, etc. Jurisdiction A e
ciary not resident in A to recover tax paid by the trustees in A to
distribution to that beneficiary is sourced from income on w
been taxed in A if it had received it directly rather than via th
tax relief is that imposing trust-level tax in A on non-A incom '
10 a non-A-resident is extraterritorial taxation, from A’s
so far as it goes®” but what if the A-resident trustees hé

26. Hardoon v. Belilos [1901] AC 118 (UK Housegjﬂy&{
be

*
<7. This would seem much easier where the corfior eficiary sted current interestin
both the income and the capital of the trust. Art' 0(2)(a)(ii) o 2016 US Model actually sajs
that shares may be ‘held directly’ via a ‘transparent’ entit tocol to the 2015 Austnlh-

)
Germany treaty says much the same. %

28. UK tax law contains such a relief. In fact, it is an adminis;% e (or extra-statutory) concessian,
ESC B18. Limited aspects of it were reviewed recently by the UK Court of Appeal lan V.
HMRC [2023] EWCA 497. This decision is discussed elsewhere in this book by Dr Markﬂlﬁm
SC. Indeed, Australia has a similar rule to ESC B18, in s. 99D Income Tax Assessment OAfW‘
For a fuller discussion of ESC B18, see ‘Classifying Entities’, supra n. 1, al 101»}M WW'
discussion mainly focused on the administrative law aspects, see Stephen Daly: i
HMRC (Court of Appeal): A Positive Concession?’ [2023] BTR 515-525. 3 Laxatin.

29. This logic shows an important difference between trust taxation and OO a separ®
Corporate taxation may well have an extraterritorial tax effect because the oompa")'mb& by
taxpayer which is not normally taxed as a representative of its members (although they ¥=
economic burden of taxation at company level). Therefore, if a company

then used that income to pay a dividend to a non-A-resident :',hm'eholde'"rl.ha t e’
cannot normally recover any of the corporate income tax paid in A on that if€

178

_ Wredts the trust(as 3 Corporate entity. This may
"'\j@ris'dicxions (fotably Australia and the US) may ta

pon-A income, it would typically be subject to corporate income tax in A on that IECC s

Chapter 7

hey are liable 10 tax

mterestingly, other jurisdictions have to some ext

. : €Nt anticipated
4 situations, €8 in Article 26(3) of the 2006 treaty b Pated and addresgaq
SULER®

,  TREATY RB@' ON TRUST DISTRIBUTIONS

Vhen trustees mfé?e?'distribution. that distribution ma
;hi ol especidlly Yikely where a discretionary trust dis

e UKNasfa separate ‘source of income and gain, whi

y

ustdmeome and gain{“Fhat separate source com

erercisesheir discretion. N, Italy may regard the trust

y attract local withholding rax.
tribution is regarded (notably i
chis distinet from the underlying
es into being when the lrustees
distribution as 2 dividend if (see 2)
give rise to withholding tax. Other
ke a different approach because they

do not see_the trust distribution as a separate income source from underlying trust

income‘and gain. * 5
(Inypripciple, a beneficiary receiving a trust distribution which is seen as a

,.;‘ggpgr‘até income source can claim relief from source-based tax under the ‘Other
‘ncome’ Article of the relevant treaty (Article 21 of the OECD Model). However, it is

S———
 ———

non-A-resident, the shareholder is unlikely to be eligible for (any) recoverabls *

credit’ granted by A to reflect corporate-level tax paid in A on income which it later distributes.
30. Treaty benefits are denied to ‘any company, trust or other entity that is a resident of a
Contracting State and is beneficially owned or controlled, directly or indirectly, by one or more
persons who are not residents of that State, if the amount of the tax imposed on the income or
capital of the company, trust or other entity by that State (after taking into account any reduction
or offset of the amount of tax in any manner, including a refund, reimbursement, contribution.
credit or allowance to the company, trust or other entity or to any other person) is substantially
lower than the amount that would be imposed by that State, if all of the shares of the capital stock
of the company or all of the interests in the trust or other entity, as the case may be, were
beneficially owned by one or more individuals who were residents of that State’ [emphasis
added]. In relation to a discretionary trust, is the trust ‘beneficially owned or controlled, directly
or indirectly' by the discretionary beneficiaries? In classical trust thinking, such beneficiaries
only have the right to be considered by the trustees as potential recipients of benefit from the
trust. They do not ‘own or control’ anything. However, to give purposive effect to this kinqof
Provision, a court may be inclined to read it more broadly. See the decision of the Nmﬁ
Supreme Court in 2002 in State of Norway (Central Office for Large Companies) v. Olsert
others: Re the Ptarmigan Trust 5 ITELR 77, where the court applied the Norwegig.n mamtomwa
foreign company rules to a Liechtenstein discretionary trust. It did so on the basis N
owned' at least 50% by Norwegian-resident discretionary beneficiaries becatt;em Sk
giesﬁ\{gd benefit from the trust (including a growth in its value), whether or not
iributions.

In this respect, see, for example, UK cases such as Cunard's Trustees v [RC27 TC 122. For further

lithe
discussion of such cases, see ‘Classifying Entities', supra n. 1,at 99, ande;pedlm 3“32‘“
beneficiary’s interest in the trust is such (e.g., a vested beneficial inlﬂ:d income '

3.
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. nolicy to exclude trust distributions frq
standard UK treaty poit. m that Anicle,u

2R ov. Sometimes, a UK treaty (e.g., the treatiee «..
arsues a similar policy. S . - o atles wit :"%
P neficiary resident in the other junsdiction to h H°°8 K%W

Spain) permit the be 4 | .
egaect ‘(ranspal‘em', even if 1t 1S a discretionary trust. A trust di

» < » \ \ n c
sourced’ directly from underlying trust income and gpairn 33 an the
treated as BaIn.* T then,,

trigger UK tax relief/a refund, depending on what that income and gaip cocamn%
'Prise
5 THE IMPACT OF ARTICLE 1(2) OECD MODEL oN THE TAv

Article 1(2) was first included in the OECD Model in 2017, as a regy)t of th

of BEPS Action 2, which addresses some of the double taxation andechnM
taxation issues associated with ‘hybrid mismatches’. It builds on the muc‘;lllbl.e nop.
conclusions of the 1999 OECD Partnerships Report.*® These partly addresséd ,...;
mismatch issues and their impact on tax treaties, but only in relation to pannhm
and only by making changes to the Commentary on the OECD Model rather thar
Model itself. Article 1(2) extends to ‘an entity or arrangement’, It 1S not lin;&;n*m
partnerships and can cover trusts. ted 1

Article 1(2) reads: ‘For the purposes of this Convention, income derivediui
through an entity or arrangement that is treated as wholly or partly fiscally transp 4
under the tax law of either Contracting State shall be considered to pe inco
resident of a Contracting State but only to the extent that the income is trad®s
purposes of taxation by that State, as the income of a resident of that S
added)’.

Article 1(2) does not, however, prevent a contracting statee
(e.g., a trustee or a beneficiary or a settlor) as if the treaty did n
clause, like Article 1(2) itself, is heavily influenced by equiva
Model Tax Treaty. Limited exceptions to the ‘saving’ ¢
contracting state to rely on parts of the treaty (e.g., the
taxation relief and non-discrimination) when computin ir tax liab
Standard UK tax treaty policy is now to include M%:mlmilar to @rti
although some jurisdictions (e.g., France and #1dja) Bave resis

treaties with the UK. Furthermore, Article 3 of e 2016 OE(

&

32. Of course a beneficiary may still be able to recover UK tax imposed by virtue of ESC 815
discussed in supra n. 28. 7 e
33. See Art. 20(2) of the 2010 treaty with Hong Kong and Art. 20(2) of the 2013 treat)"w?%
34. This approach is similar to ESC B18, discussed in supra n. 28, but is spelled outin the %ﬁ“
20(2) of the treaty with Spain is clearer in this respect than Art. 20(2) of the treaty’ < (0 IS
Kong. ESC B18 contains supporting detail about allocating underlying income and W,W
butions, as well as the procedure for claiming relief. That level of detail iﬂamw
treaties with both Hong Kong and Spain. Presumably, where Italy taxes a trust 3"“‘ ent)
distributions may attract withholding tax relief under Art. 10 of the OECD Modela(of‘?ﬂ-'- T
35 g'“m under the EU Parent-Subsidiary Directive (see supra n. 11). | ~P orshins’
>>. For a summary of those criticisms, see Ton Stevens ‘Taxation of International Part
Chapter 25, The Oxford Handbook of International Tax Law, supra n. 16, at 4 ,»:r!?

-
-

£1(2) and (3,

A N
.

_not least in their

T —————

T ———
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inserts wording similar to Article 1

. effect | (2) and (3 ;o
; i signatories.™ 3) in €XISting treatjes

(2) will be of particular relevance where the st
iary of Of 3 settlor taxes that beneficiary or settlor on {
nenefici2 oartly fiscally transparent’.”” If so, then Article 1(2)
ome and gain is sourced to give relief under any t

te of residence

he basis that 'hc:ft:::;
requires the state where
reaty betWeen that state
Y 10 the extent thas the

o

i, Il as the timi

acome and gaiff a? e timing of any source state tax charge. In short,
(2) is a cOmProH

N termine ceptain Issues about the source state tax charge but cannot withhold treaty
;glief <mpy, Hecause it regards the trust as non-‘transparent’, while the residence state

of that 1

regards ir'a's,.‘t:anspareng%
awumber of critiCisms have been levelled at Article 1(2) and (3). A detsil

amination of these""i?y\%yond the scope of this chapter,* which instead focuses on
\Nowthese

provisfons Work in relation to trusts.
" Atrustshoult+be treated as an ‘entity or arrangement” for the p i

12X Mpr&prgbl'ematic is the meaning of “fiscally transparent’. This is not defined in

article { (2)\itself, although the words “wholly or partly’ suggest that different answers
. (fe ansparency question can apply to different parts of a trust fund. For example,

24aist fund may be held on the basis that the income and capital of half of it is fully
“vested in favour of a single beneficiary, while the other halfis held on discretionary and
Sccumulation trusts.

Paragraphs 9-10 of the Commentary to Article 1 of the 2017 OECD Model provide
some guidance on the meaning of ‘fiscal transparency’.

Paragraph 9 states: “The concept of “fiscally transparent” ... refers to situations
where, under the domestic law of a Contracting State, the income (or part thereof) of
the entity or arrangement is not taxed at the level of the entity or arrangement but at the
level of the persons who have an interest in that entity or arrangement. This will
normally be the case where the amount of tax payable on a share of the income of an

e ———

3. The UK is a signatory to the MLI, which it has ratified and which came into force in the UK on
| October 2018. The terms of ratification of the MLI will determine when and how a state has
agreed to insert the equivalent of Art. 3 of the MLI into its existing treaties. For example, itis clear

that the UK's ratification of the MLI does not override the special wording regarding transparent
and hybrid entities in the 2009 UK-France treaty. That wording is discussed in detall in

Classifying Entities’, supra n. 1, at 187-200.
37. The meaning of this concept is discussed further below, in the main text. '
8. So relief may not be available if the trust is a ‘reverse hybrid' i.e., ‘Opaque in the jurisdiction
. Where the beneficiary/settlor is resident but ‘transparent’ in the source i“m:gﬁ' S han
. .ng a gmch ‘fuller discussion, see ‘Classifying Entities’, suﬂu 524 17, at 155-165, as &&m
alion of International Partnerships’, supra n. 35, at : LR
0. There is debate about the difference bl)etwegg an ‘entity’ and an ‘arrangement . Mmm
3 trust should be an ‘arrangement’ between settlor, trustee and beneficiary/ies, WASTHEEEEEE
the trust is a legal person. 2oy |
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e

entity or arrangement 1s determined separately in relation to the Détso
tics of the person who is entitled to that sl}are SO that the tax will de nal ch"‘ﬂ%
that person is taxable or not, on the other income that the person haspend on
allowances to which the person is entitled and on the tax rate applicab]
also the character and source, as well as the timing of the realisation efto uml M"‘%}
tax purposes will not be affected by the fact that it has been earned t l?r the %h
or arrangement. The fact that the income is computed at the ley ough |

| el of th'%
arrangement before the share is allocated to the person will not aff € ep

St ect t tity
wishing to clarify the definition of “fiscally transparent” in their bilat::;lres Stat
Cony

are free to include a definition of that term based on the above ex R

1 v
Paragraph 10 states: “In the case of an entity or a"angemempwahtgoi:s :

partly fiscally transparent [emphasis added] under the domestjc law of tm"‘d‘a
Contracting States, only part of the income of the entity or arrangement Ohe Of the
at the level of the persons who have an interest in that entity of ;rligh ' be gy
described in [the previous paragraph] whilst the rest would remain taxam?asm

of the entity or arrangement. This, for example, is how some trusts ang limit the ley,
partnerships are treated in some countries (i.e., in some countries, the panﬁ‘mﬁr
income derived through a trust that is distributed to beneficiaries is tax of thy

. ed in
of these beneficiaries whilst the part of that income that is accumulated js ga;h; in
hands of the trust or trustees; similarly, in some countries, income deriy B ..’
limited partnership is taxed in the hands of the general partner as regards that pam. ¢
§

share of that income but is considered to be the income of the limited p
regards the limited partners' share of the income ...)".

The Commentary therefore focuses simply on whether or not und
of the entity or arrangement (e.g., a trust) is taxed at the level of thos
(undefined) in it on the same basis (and at the same time),*' whij
source and character as if the holder of that ‘interest’ had b
underlying income.** The holder of that “interest’ need not b '

of any tax losses of the entity or arrangement. There @n :

relevant tax law treat the holder of the “interest’ as o share .

entity or arrangement. |
This is quite a limited conception o(@a‘ \iranspar l-'unhermore,tht

Commentary sheds no light on whether a tax ‘attribut$: e and gain of a trus

41. The partial transparency example in para. 10 of the Coﬁemary is slightly confusing !

contrasts trust income taxable on a beneficiary on distribution with incomg accumnhted'ﬂg

level. The classic example of a transparent trust is where the beneficiary is taxable on its si
AR bt 20

a beneficiary (e.g., of a discretionary e bat

of underlying trust income as it arises to the trustee(s) and whether or not it is dxsama
me P
actual distribution is taxed in its hands as if sourced directly from underlying trust income <

course para. 10 could be hinting at a more limited, alternative meaning of ‘transparency’
trust) is not taxed on undistributed trust incom

gains, ignoring the trustee(s). An example of this thinking is the UK’s Extra-Statutory Concess==

B18: see s. 3. Other examples are ‘simple’ and ‘complex’ trusts in the US: see” QI.Q
Entities’, supra n. 1, at 227. iy etill soems 10
42. For further discussion, see * Entities’, supra n. 1, at 115-119. Art. 1(2) still seems ¥
apply if the income is liable to tax in the residence state of the ‘interest’ holde‘rm_. b
state classifies it differently to the source state, or even (3) exempts it. -
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4, This is of course how “transparent’ taxation classically works in relation t

s

- t;a «ed on a trust distribution as if it had the
may

'8 ynderlying income, etc. Surely, that should be f; source as the
= arposes, even if: (i)

/) purp en I t distribution requires 2 trustee decisjop ‘:h:g’ Article

(he underlying InCOme, Jeic., arose to the trust; and (i h occurs
o ses income in its résidence state after that decisio 1) the beneficiary only
recoBr=> V' fi=Cum-distribution has been
m.lde’ \

§oc of/Arti : t“fiscal tr
ior the pufposes efArticle 1(2), especially as it relates to ¢ ansparency’ means

MO he . rusts (as it
It is helpfm.«(o.:look at fur,ﬁ?@xamples of different kinds of ey clearly can do)

P e

e QRN

, O |

) . :
tly, such taxation can arise even where the
Wegador economic interest in the trust, even if it has

grantor/settler has no si

fican
some ongoing de facto Cé'l:itNL t ongoing

/ necessarily a trust. Under the treaty, the source state will, 0 partnership, but not
source of the income and gain. lll, as usual, determine the character and

$5. Interestingly, similar issues arise in relation to the rules in the OFCD’s * '
minimum tax regime regarding ‘transparent’ entities, which can inclﬁgesu:imx:\?amm&me
‘entity’, and therefore a ‘constituent entity’ within a multinational group, for lhe : can f t?:
Pillar Two rules: see the definition of 'Entity’ in Art. 10.1.1 of the Pﬂlar’Two Modeumo(.me
GloBE rules), which includes “an arrangement that prepares separate finandial accounts such
as a partnership or trust’. See also the UK transposition of Pillar ;

- Twoin s. 231(1
2) Act 2023, It is beyond the scope of this chapter to discuss these rules in detail l(m)t grexa‘gce“mmo.
should be noted. Art. 10.2.1 of the GloBE rules defines a ‘flow-through entity’ (FTE) as an entit

that is "fiscally transparent with respect to its income, expenditure, profit or loss in thz
junsdiction where it was created {emphasis added)’. Art, 10.2.1(a) states that a FTE is 2 "Tax
Transparent Entity’ with respect to its income, expenditure, profit or loss ‘to the extent that it is
fiscally transparent in the jurisdiction in which its owner is located {emphasis added]'. Article
10.2.2 says that an entity is “fiscally transparent” under a jurisdiction’s laws if ‘that jurisdiction
reats the income, expenditure, profit or loss of that Entity as if it were derived or incurred by the
direct owner of that Entity in proportion to its interest in that Entity [emphasis added]’. The
revised 2024 Commentary on the GloBE rules discusses these definitions. In particular, they
Cover cases of partial transparency i.e., where not all of an entity’s income is subject to
flow-through treatment. It is also not necessary that losses of the entity, as well as its profits are
subject to flow-through treatment in order for there to be ‘fiscal transparency”. It is not clear that
the definition in Art. 10.2.2 covers cases where trust income is attributed on a current basis to
4 settlor. In particular, the latter may well not be an ‘owner’ with an ‘interest’ in the entity.
Similar questions arise in relation to a discretionary trust ... even if it makes distributions which
are treated, for the purposes of taxing beneficiaries, as if directly sourced from underiying trust
mcome, Are those beneficiaries ‘owners’ and do they have an ‘interest’ in the trust for these
Purposes? Furthermore, even if such a trust is ‘fiscally transparent’, how do the Gm“’*‘
Work if income arises to the trust in Year 1 but is only distributed in Year 21,
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interest ‘in possession' in an English law trust. It should amount tq ‘fiscal

for the purposes of Article 1(2), because the holdgr of the benefigja] iNteragy (.«
raxed on income of the same character as the trust income at the Same time a;h
to the trust. ™ W arge
A harder scenario is where a trust bgneﬁcnary has no vested entite
underlying income (e.g., under a .dis?cre?tx(?nary trust). However, if it Meny
distribution from the trust, its home jurisdiction taxes it as if it hag feceivedw"". .
share of the underlying trust income. This could be some time after the allronh
income arose to the trust. Is this ‘fiscal transparency’ for Article 1(2) pum:nd
the beneficiary may seek treaty relief at source on underlying trust income d::“ lfgo.
to it, but only some time after that income arose to the trustee(s) That coylg Uibute
source state to treaty relief claims via Article 1(2) long after income from the i
state arose to the trust. * S0Uree
Another difficult situation arises where a settlor is taxed in s home j
as it itis entitled to some or all of a trust’s income and gain, whether Or not di,m)::h“
This probably means that the settlor is subject to current laxation, eyep i“lhased‘
ongoing legal or economic interest in the trust. Are such attribution rules mmplesm
Tiscal transparency” for Article 1(2) purposes or are they simply anti-avoidance of
which are unaffected by the treaty, so that the settlor cannot claim reljef from the
source state using Article 1(2)? Should the outcome depend on whether the hOmesm,
of the settlor treats it for tax purposes as owning a share of the underlying trust funis
This 1s an unresolved question. This writer considers that this Scenario shoy
regarded as ‘fiscal transparency’ for Article 1(2) purposes, at least if the settlor /ar:
is treated as entitled to the trust income or an amount computed directly b :
to it. This approach is consistent with what Article 1(2) is seeking to ach
not prejudice the interests of the source state by creating unacee
non-taxation.*” Others disagree.
Of interest in this respect is the Exchange of Notes to the 06
the US.*™ This was the first UK tax treaty to contain langu@agé
Article 1(2). The equivalent language in that treaty is Article 1%8)

1996 US Model Treaty. It uses the words ‘fiscally trans

the treaty itself. However, the Exchange of Notes %ﬂ% " both thﬁua the US will

regard the tax charge on attributed income and ghifl arising u e (though not

all) of their domestic anti-avoidance or ami-deferral‘?ules as ¢ of ‘fiscal transpar-
ency” for Article 1(8) purposes. This is a very helpful glos the meaning of Article

e xRN .'

46. This can be the result of applying the US ‘grantor trust’ rules. By contrast, the UK mlﬂg
aﬁbuﬂngl:dcome or gain of a “settlement’ do not routinely treat the ‘settlor’ as owning part

47. Even though classically, ‘fiscal transparency’ requires the taxpayer to have a real M

interest in the trust, which s unlikely in this situation. For a more detailed dlﬁw”‘“"”

»Supran, 1, at 118 fn 395, 157-158 and 178-180. See also Mark Brabazot

axation of Trust Income: Principles, Planning and Design’, C““b"dseu il
9, at 220-229, | a
2858 31 g ._

J
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8) # The EXC
|

h the treaty

contained similar clarification. helpful if e OECH

st is ‘fiscally transparent’ for Article 1(2) purpoges

. in t
ction of a beneficiary, which treaty can that beneficiary rely on mh::o;:emmce
| State

ee(s) (‘T and (if

en} ) the residence jurisdiction of the beneficiary ('B')? Suppose that the treaty

| es the sourcge st
qxsaf:”l""rg;;gbeuer thaTYES-T treaty should always
i lsqéﬂ investmefil.structure. Of course, the S-T tre
;:(:gom o thin mes.B treaty but whether it does or does not should not matter.

As alffadwmentioned, ifa trust beneficiary or 2 settlor can rely on Article 1(2)
ha M-".omy,_generatgg; | ‘g?’relief in the jurisdiction where income or gain is sourced'
bicti0 satisfying ‘agg.zfebfhe’ relevant treaty conditions). Article 1(3) preserves the
(;xmg’ri ghts of thegj}gg;dnctnop where the trustee(s) is resident. So there is 3 real risk of
double taxatipmyof the same income and gain on the basis of residence, at both trust
level and settlor/beneficiary level. The jurisdiction where the trustee(s) is resident is
not requited to decept the treatment of the trust as ‘transparent’ in any other relevant
jurisdiction.

(_~Before leaving Article 1(2), one other weakness should be flagged. Suppose that

Joyalty income is paid from the source state (‘S’) to a trust whose trustee(s) are resident
in state T. The trust has beneficiaries resident in state B, which regards the trust as

transparent” for Article 1(2) purposes, even though neither state S nor state T does. In
principle, the beneficiaries can rely on Article 1(2) to claim treaty relief from S.
However, are the beneficiaries ‘beneficial owners’ of that royalty income for the

purposes of the §-B treaty, assuming that it is based on Article 12 of the OECD Model2

Article 12(1) states that ‘Royalties arising in a Contracting State and beneficially owned
{w a resident of the other Contracting State shall be taxable only in that other State’
emphasis added).®’ One school of thought™ states that the source state should

\—E

. Article 1(8) and the relevant part of the Exchange of Notes are further discussed in ‘Classifying
Entities', supra n. 1, at 176-181.

0. For example, the treaty between S and T may allow S to impose a higher rate of withholding tax

ol Passive income, or contain an expanded ‘permanent establishment’ definition which would
Caich a so-called service p.e. in S.

4 /T\Tﬁ ;"°fd"{g 's essentially the same in Art. 11(1) of the OECD Mode! dealing with ‘Interest’.
comc e 10 ( Dividends’) is expressed differently. Article 10(1) states that ‘Dividends paid by @
mna %""Y which is a resident of a Contracting State to a resident of the other Contracting State
sou};C: 2xed in that other State’ [emphasis added). Article 10(2) then preserves the right ofthe
divide 3tale 10 tax the dividend but typically limits it where ‘the beneficial owner of the

2. The s o> & resident of the other Contracting State'. |

US appears ¢ X . 1(2) oni in the
US Model Tre alyf’ take this position (at least post-2000), even though Art, 1(2) originates in ths
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jetermine who is the ‘beneficial owner'. However, relying on the

. . - : ; 14k « initi of a tr :
source state™ risks negating the benefit and purpose of Article 1(2) in 4 %ica?“'m' Aeke:;st for the purposes of Articles 234 and : eaty state

detives
TR d . | of the ncome’
entity situation where the s‘ou.x‘ceds()t:en;fgsa:r:lat:lr:s; as non- "anSDarem' hyb&, om th 1t>le axation relief? Unless a person ‘derives PRy ?:30 Model, which de
“esidence state of the beneﬁclanesb ﬁcia;-i - rzs.d Clear intent of Article 1(2?‘“-&, ith oV stion relief. This raises important follow-on dties mfhem.lhere‘-no
the transparency analysis of t.he ene ’ 1 .ence state ShOUId prevan hm‘l dO“ble tax e 1(2) of the OECD Model enables 3 beﬂeﬁCia :
situation? Therefore, ‘beneficial owner’ should be interpreteqd independe ‘Wm (f Artl s Ty with a vested iny

domestic law of the contracting states in general and of the soyrce SalE i:mly}d‘f-fhé
This reflects the clear purpose of Article 1(2).>* So if a beneficiary (oring eegam
can invoke Article 1(2) on the basis of ‘fiscal transparency’, that p erson sho ual%)

facie be the ‘beneficial owner’.™ dl)l'lm

There is an added complication in relation to the ‘Dividengd’ Article As -
footnote 51, this applies where a dividend is paid by a company res den:‘medh R
contracting state to a resident of the other contracting state. The latter state canin"“! it 100 sl}og o @
dividend, but the source state can too: see Article 10(2). However, Artjcle 10(2;“'“ econolml;ny casé?'ﬂ?je under Arcles 23A AAI B R IETERE
source state taxation where the ‘beneficial owner’ is a ‘resident of the other Cop tm“m& | ntaii (A exemption for (ax Iiose O LS
State’. How does this work in a three-state situation where (i) a dividenq js pai dc:yng fore;‘gn Q
company resident in state A to a trustee resident in state B (where A and B regacd ﬁ: onthe
trust as non-‘transparent’) but (ii) the beneficiary is resident in state C (wmchm
the trust as ‘transparent’ and treats the beneficiary as liable to tax on trust ineam

income

;ﬁai thes;eﬁ ons [of the treaty] allow taxation by that other State solefy
ome eE%U se the income ¢S also income derived by a resident of that State ...)" [emphasis
arises)? Assume that both B and C have a tax treaty with A based on the OECD Mo 4

. ') added]. This<gording was added to the OECD Model for clarification in 2017
The resident of state C should be able to claim treaty relief in state A by virtue ofriig ‘ This 1$.a serious weakness, given the potential for competing residence-based tax
1(2) and, for the reasons given above, should be regarded as ‘beneficial owneriofh claims@e‘ same trust income and gain. Interestingly, the Exchange of Notes to the
‘Q@tg-’ S treaty mentioned in section 5 also seeks to improve the double taxation
selieposition under Article 24 of that treaty, where both states tax the same trust
antome solely on the basis of residence (e.g., where the US taxes the grantor on that
income while the UK taxes a beneficiary). In particular, in certain situations one

contracting state is to allow its residents relief for residence-based taxation in the other

egmaﬂar' , there is no
. B ciaryorsettlorsoldy
b gﬁs.dffgidence Bwvia the saving clause’ in Article 1(3) of the OECD Model.
Thigf!“be“' se of the following wording in Articles 23A(1) and 23B(1): “(except to the

state C-resident ‘beneficial owner’. Otherwise, it is hard to see ho
treaty can apply. The A-B treaty does not assist because the b

in state B. state on the same income. This is unusual.’”
One final point to note is that some residence states will deny double taxation
l' f f . . . . - |
6 DOUBLE TAXATION RELIEF AND TR eliel for source state tax anyway if it is imposed on a different person to the one

claiming relief (e.g., if the source state taxes the trustee but the relief is claimed by a
beneficiary because its state of residence treats the trust as ‘transparent’). Not all states
lake this approach. For example, the UK foreign tax credit rules focus™ on whether the
'axX for which relief is claimed is imposed on the same income or gain in the state of
ource, If so, the precise identity of the taxpayer in that state does not matter.

The preceding discussion makes clear that th eg':come
subject to tax at source, at the level of the trust itself, at
without a trust distribution) and at grantor/settlor lev : L S
can be alleviated by, for example, locating the truste a low-tax )unSdlcﬁ,on? S
Is common. Treaty relief from taxation at source may be available, lfn
relying on Article 1(2) of the OECD Model, However, what relief does the OECDE

Pprovide for any remaining double taxation? " , &
R T T AL 4L 57. Fo rier dlSCUSSlOﬂ in s, S. e R "" N2 5
53. As per Art. 3(2) of the OECD Model e .lni:r::t::g:? ’lc‘liscussion, see ‘Classifying Entitles‘a ;@:ﬂmk“m“@q b
- 54. Put another way, | R N ‘oviso that the ‘context TeG¥res = axation of Trust Income’, supra n, 47, at 48t nortant 1o chech
>4. Put another way, this situation triggers the Art. viso that the ‘contex: “ern, o 3. Sect » SUp A R
nterpretation o WW &%m%)ngrgoma ing s ’?T”i o) lhetm 9'11'axauon (International and Other Provisions) At 391; | \
dditional grounds | treating it as ‘beneficial owner’, Ho ﬂ”& ,‘ : .:‘?"sjgﬁ“z?.f;wf.’_- o e, Will be k; ymaY Bive better relief than domestic law but nOt aiways: FEES
LN SENEY ;.’A., T (DZabsas. A 2 s e N . ......3,_._‘._ ":;,..\'P""','.. Ao’ ,(-“”h"—;" 1., I ¥° Y. _ .. . . _.‘ .‘ :l . i
ng Ant. 1(2), For | see'Cl g Entities” SUET | | bl it
B Art. 1(2). For additional discussion, see ‘Classifying Entities S& 1 M
. 5 ¢ SN i3 | . % .‘ vl
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