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Each chapter is structured around the same following questions 1 to 27.

Legal considerations
1. Whatis the legal system based on in your jurisdiction?
2. Isthe concept of trust part of your domestic law?

3. Hasyour country ratified the Convention on the Law Applicable
Trusts and on their Recognition?

4. When the answer to the above two questions is negative, is a trust
created under foreign law recognised as such? Alternatively, is the

trust (or trustee) analogised to any specific type of domestic person
or comparable entity?

5. Are there “similar” or comparable legal structures which can be used
in your jurisdiction instead of a trust for estate plannmgpurposes’?

6. What legal constraints should be taken into conmdergtlon when
transferring assets into a trust? CAY

7. Cana trust acquire property in its own name and be registered as
such when registration is required? If not, can this be achieved
indirectly (for example, through a domestie-or forelgn corporation)?

8. Under what circumstances, might a tfust'be set aside’in your country
on grounds of sham or for any other reasons 2.\

Tax considerations :
9. What are the main taxes whlch are relevant in respect of trusts?

10. Has your jurisdiction deve10ped spec1ﬁc tax rules to deal with trusts?
As a general principle s the trust taxable as such or is it fiscally
transparent with all.or some(taxes due differently according to the
nature of the trust" &N

11. Are domesttc and forelgn trusts treated differently in relation to tax?

12.  When is a trust considered to be resident for tax purposes in your
jurisdiction? %

13. Are the tax treaties concluded by your country applicable to trusts?

14. Are there any specific anti-avoidance tax rules applicable to trusts?
If the answer is affirmative do they apply to similar or comparable
arrangements (e.g civil law foundations)? Are there circumstances
under which trusts are at risk under GAAR or anti abuse of law

measures?

Tax treatment of the creation of a trust
15, What are the tax consequences of the creation of a trust?
16, Are any transter and/or capital gains tax due upon lifetime or testa-
mentary transfers of assets to trusts?
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q Wﬂlnts should be taken into consideration when transferring

e relationshnps with spouses and heirs should be considered when

’ \i‘ to a trust. Argentina’s marital property regime (in the absence
jsepm(e property regime) can be branded as ‘commmunity property’

3 [gstates usually comprise personal or own property (for example, assets

“‘._-‘/-‘ Y

d Dy yeack Spouse prior to marriage or received by way of gift or inheritance dur-

1 '"i:,c:s. p eg inter
11 ’{h come ofa t
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, but not gains from sales) owned in equal shares. Asa
d’s principal to which one spouse is entitled during
arital community property.
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Whi }_:,{5 ete ‘ that a spouse can form a post-mortem undivided estate
pursua ,q'; | f Act number 14,394 (and, by extension, settle a fideicom-

) with his/her own assets, it is debatable whether he/she can
erty under his/her administration. To our knowledge
avour of authorising a spouse to create an undivided

y. Pursuant to the Civil Code the settlor s spouse should

$sly consel ransfer in trust of marital property (or in the event that the
tran :'-.f?i“.{;: sset§indlude the family home, even if it is the settlor’s personal proper-
ty, while E‘ d;en are underage or incapacitated).
Trus! Qg ing both spouses are a different case. The Civil Code prevents spouses
(ur der ﬁa Junity property reglme) from executing contracts that would modify

; o‘o'mmumty property regime and donations between them are express-

théymal U

ly pro Y t . However, fideicomisos between one spouse as settlor and the other as
, h ‘W been deemed admissible since the assets would not form part of the trus-
(ee’s own est: ate. Inter vivos fideicomisos settled by one spouse for the benefit of the
other ¢ fa iprmcxple contrary to the aforementioned prohibitions. Testamentary
fideicom 'b ) §‘settled by one spouse for the benefit of the other are valid provided they

d heirship rules. The same conclusions should apply to trusts.

re .'} - '?VU rce
s to succession, being domiciled in Argentina at death, the succession in the

x.;-.-,v den! J?‘ éState (including the content and vahdxty of wills) will be governed by

rgent m(l?! andwxll roceed before the country's courts. Last-minute changes in
been construed as fraudulent avoidance of

cou f\n n.' gmmdatory succession laws: ‘The seriousness of the deceased’s health
cond dit ion and the particular family circumstances..., in particular what is set forth in
tto avond the Republic’s mandatory rules

!
oug| 'c} (w : ange in citizenship and domicile attempted shortly prior to death *.
fif ? rgentina’s succession regime the deceased’s issue is entitled to two-thirds

“the c tw nt S estate (comprising his/her assets at death and those that have been
Second Division of the First Court of Appeals

dro, 23 August 1973,
Civil matters sitting in the ity of Buenos

rt or Heriberto or Herbart, succession,

Qﬁﬁﬁnercial matters sitting in the city of San Isi
f Appeals in
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ey wuired to demonstrate their true ori in. Wh
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, ? momtormg authority, predictably fiduciary structures have
g I 1rio seeping them watchful for avoidance schemes. The excesces
| _} \rgentine suc- Xo .._'":'f""i‘;‘l IS¢ [fave been checked by the courts. In at least two cases
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(‘h X € : pted New Zealand trustees under testamentary trusts and their
. \;":;f s }o receive g gs.fronl the test imposed by the local regulator to determine whether
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=39
'm and in our | u ,<‘ : "Argentme entities qualify (or not) as offshore companies

ep il :_;:- d out that the y )1 regulator s own glossary, foreign companies only allowed to
ber ?3: u anes forno Sl :\.-\ .i'ctmues outside the jurisdiction of organization).

| l‘w G \ .‘ ('{l Mw entme antitrust regulation states that ‘... transfers of assets

1at st i c1ent assets : ideratic 3’2 made in favour of (...) forced heirs, be it inter vivos or mortis
12 1In. 54.“ to reas- ©« \ N m'r’z{&' : ouﬁcatlon for concentrauons control purposes T‘ms :.uc-
'v:écourtm N nption” W
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£ Sourt opinion \ )
n Givil ./'\ ers sitting
otrgy Diyis Fofthc e, | ‘
th «5“1 us fus may vary significantly from venue to venue. For instance, while the
\ppea h;d pm\nously ‘reaffirmed the Wyatt principle in De Werthein v Gotlib (153
| e '{E&- 813NY2d 711 [1993)), holding that New York law, rather than the laws of
ieiaries and overned t ﬂz"'\* mhip and distribution of two New York «Totten trusts bank accounts a
: Wer» at the ne| ati 03 })@d established during his lifetime’ (from the court’s opinion in the Matter
rstood that his 2d 7 (q W App. Div. 1st Dept 2009)), thereby excluding the application of Argenti-
x. gsame court resolved not long ago in the Matter of Meyer that ‘the validity
> Inherite c‘l "_' s, nor with 'S€ ,_uf. 3 ﬁb wen as the capacity to effect them, are governed by the law of the state
"M” re C ‘the princnpal perty was %‘% 1a ted at the time of the transfer’ In this case the testatrix’s son had brought
o ~"§.. f n the _'~"' forced heirship regime. .
Bl neral de Ch cia v Hartﬁelg Ingestments Limited, Section C of the Nacional Court ‘:;
ial \, ters sitting in the City of Buenos Aires, 8 April 2008; and Inspeccion ""::;0\\
Section D of the same Court of Appeals, 11 November
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.,.;_'_,' | ,t t Oﬂ developed specific tax rules to deal with trusts? As a gen-

th ftust taxable as such or is it fiscally transparent with all or some
T ; y accordmg to the nature of the trust?

’. .‘. 'y
""" fé@ulatxons on forelgn trusts were introduced to Argentine tax

\

20 ¥ Iu

P'; Rk . } 9 ,only a few r atior.ts existed in tax law and refgrred to the tax
e S ‘ .w' dlstnbutlon until 2018, the tax treatment of foreign trusts
R Iy w ether the @ e Wyscally transparent or not for Argentine tax pur-
o | ..__,_._.‘5_,;_;;.;. il DYy the case law. However, such precedents contained
ik le _-;;g_i' led prigreiplgs in this regard and the federal tax authorities had clear

Sikehe 5 tO ¢ {i"ﬁ} i {‘? cal transparency of foreign trusts.
(i s | Incc T ¢ Act wagmodified and now includes an express regulation of
) “, ,‘pubhc policy s & ,‘s oWs the principles already established by the prec-
“3‘ vas settled for ' ;,[, 1efa <prm cipte, Mhe fiscal transparency of a trust depends on whether
go catlon of the , ‘.(3’ Gis ave legal or de facto control over the trust, the trust

*o éﬁded at least

"‘V“ of trusts gov- i egard, re % le trusts are generally transparent for Argentine tax purposes.
ses neither the able d (f"';%l dpary trusts, in which neither the settlor nor the beneficiaries
‘,33 ;the" effects ) . fectivec o;r(n .l and the settlor is not a beneficiary, are non-transparent.

D AT entma to the 1 :i i_ : D ecember 2019 a brief reference to foreign trusts was introduced

X e A &x ets Tax Act. It should be noted that the effect of this recent mod-
on t ~3,j treatment of foreign trusts is uncertain. However, it is generally

s (B
1 by pr: rc“i,’, | ners that the 2019 reform did not modify the personal assets tax

omesti ‘?:? forelgn trusts treated differently in relation to tax?
'. i

ca }8081 are generally considered as local taxpayers subject to the

rthe ‘Argentme taxpayers (generally they are treated as corporations

}{; s, local fideicomisos are usually subject to income tax on their

Inc u) n ﬁenerally 30% on net income), value added tax (generally 219%),

L{é, :(,‘fo.s% on asset value), and turnover tax (2-7% on gross turnover)

or taxes "Certam local fideicomisos have a different tax treatment. Mainly

misos »"ws Ch the settlor is also a beneficiary are usually considered mcanv

rent anc ' 1 specific fideicomisos (testamentary and succession fideicomi-

neﬁcnal tax treatment under certain circumstances.

gn “ x« ; a‘ve a different tax treatment. Their tax treatment would depend

rether or no *they are fiscally transparent (see question 10 above).
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019t tax refor, , ta . b]e events in Argentina triggered by the creation of a foreign
..... ' assets tax’ treay. wever, A entine taxpayers are required to inform the tax authorities of the
‘.' ) “a fc ,\.u m trust under a specific tax-reporting regime.
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