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and determin¢ a
as well as express C
such provisions. sec

Head (e) covers

<t of the con tract”.'” In principle, this covers ap imp]

jon in resp a el al ¥
5 Q;Cn-o: of Hong Kong jurisdiction. For a more detailed consideratiy, 0
10i¢

Chapter 3.

mmitted in Hong Kong

(xvii) Head (€): preach of contract ¢0

a case where

i roineck Of 6 breach committed within the jurisdicti,, of 4

: - ic hrough G ' '
the claim is brove of the jurisdiction and irrespective of the fact, if sy, be

contract made within or out

ch was prece
the case, that the brea . . _ | : .
the jurisdiction that rendered impossible the performance of s0 much of the cop i

( ithin the jurisdiction.
as ought 1o have been performed within the j

The following issues have arisen in respect of this head.

(xviii) Head (e): elements

The applicant under head (¢) must demonstrate three things to the good arguable cage
standard: (1) the existence of a contract;'™ (2) breach; (3) Hong Kong as the place where
a breach was committed. The practical consequence 1s that head (e) 1s harder to make out
than head (d) in the sense that the plaintiff under head (¢) will have to show a good arguable
case on the ments (ie as to breach) rather than merely a serious 1ssue to be tried.'™ That
makes some practical sense, since the essence of head (e) is to give the location of the

breach a jurisdictional significance in a case where the contract does is not linked to Hong
Kong 1n a manner recognized under head (d). -

(xix) Head (e): breach by commission or omission

The two possibilities which may amount to “committing a breach in Hong Keng? are:

ml

(1) A positive act amounting to breach which is in fact done A Hong Kong,

irrespective of whether the contract was required to haye been performed
Hong Kong. A\

and the Rules of the District Court say “District Court” but ¥
the specific court within the Hong Kong hierarchy” 2 forml3

the plainyfy and ' |
929 Th: relied upon ( ,f-’;fgza:;' “j the plaintiff denies the existence of any contracl \mhlg
See Seaconsar g -E;l:\ns applies €qually 1o head (d)(ii arine Insurance Co Ltd v Protective National Insurance

. Y) Ltd v Bank Markazi Jom ) orders.

e Jomiouri

in the applicant® : : nsar
r heads) « PPlicant’s favour), As Lord Gofl noted in Seac? s

g N0 Separate jssue will arise on the merits of the plai

ded or accompanied by a breach committed oy of

E
J
\
]

CONTRACTS

/;-

Kong based plaintiff with a liquidated contractual claim governed by Hong
Hong 11 often be able to rely on head (e) because of the presumptive rule of Hong |
.. law that, if no place of payment is provided for in the contract,'” the

debtor mu> —
: me for performance of an obligation has not yet arrived, an anticipated breach

f the ! lied upon under this head."”

/

(xx) Head (e): breaches outside and within Hong Kong

The words at the end of head~(e)\(“irrespective of the fact, if such be the case, that the

ch was precedcd or.aceompanied by a breach committed out of the jurisdiction that
brcficrcd impossible the.pegformance of so much of the contract as ought to have been per-
;z:mcd within the jurisdiction”) were introduced to reverse the effect of a decision of the
House of Lords'” whieh was considered to have unduly restricted the jurisdiction.

in Union Bankegfdndia v GlorUniversal Group Inc HCA1218/2019, Master C. Lee held
that a conteaet.was breached within Hong Kong within the meaning of head (e) where
thedefendant failed to 'make payment which was due to be paid into a bank account 1n
NewYork which was«functioning as a “nostro” bank account that 1s a conduit for funds 1n
US cufrency to be received into the plaintiff’s bank account in Hong Kong.

(xxi) Head (h): contracts affecting land situate in Hong Kong

This head applies to claims “brought to construe, rectify, set aside or enforce an act, deed,
will,‘contract, obligation or liability affecting land situate within the jurisdiction”. This
rais¢s the issue of when a contract “affects” land.'” A declaration of trust concerned with
lapd affects land.'®® Claims for rent, for possession and breach of convent to repair are also
Within the head,'*' as is a claim for a declaration that the defendants are trustees of the

182 : . . . ‘
Laﬂd, and a claim to enforce a charging order obtained on land.'" A claim for harbour
ues does not “affect” land.'** Nor does a royalty agreement.'"

(xxii) Head (1): debts secured on immovable property within the jurisdiction

This app|; -
Pplies to claims in each of the following circumstances:

l .
(1) a claim for a debt secured on immovable property;

B o TR SR S S SSC SRR

F,’ whﬂhcr

e .
’ Robey ,, S: pressly or by necessary implication (applying the usual domestic law principles as to implied terms).
> aefell Co [1887) 20 QBD 152 (CA).

o Eury Yachie ’s
N achts Lid Xiamen Celestial Yacht Ltd [1994] 1 HKLR 385 (CA).

ol

N aylor 1920
g (ra.l"ey VAI‘"Q” ] AC l44

o Officia Solici “87?) 2 CPD 24, applied in Muusers v State Gov Insurance Office (Queensland) [1980] 2 NSWLR 73.
| Tsze Cllor v Stype Iny (Jersey) Ltd

P Y Hallen 1897y | QB321
Morig, o > CO[1894] | IR 185

b 'V Stephan (] |

w Carlings, 888] 58 LT 850,

ord H . ,
BHp Petroje,, arbo“.r Commissioners v Everard & Sons Ltd [1985] IR 50.
"M v Oil Basins [1985) VR 725.

" rape
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ghtg

ine proprietary or posse -
(2) a claim to assert, declare or determ p p ry or p $SOrY tights o ﬁ
of security 1n or Ovel movable property; Of

(3) aclaim to obtain authority to dispose of movable property situate in Hopg Kong

The property in question must be located in Hong Kong in each case.

(xxiii) Forum conveniens in contractual cases

nveniens applications in contractual cases do not ordinarily raise any special

issues incapable of being readily addressed by application of Spiliada. One practica]

observation is that it is relatively rare, In purely contractual disputes, for foreign governing
law to be a decisive factor affecting the Spiliada discretion, in view of the broad similar;.
ties of substance between most legal systems nowadays on contractual issues.

Forum co

3. PARTICULAR CONTRACTS
(a) Introduction

The following paragraphs discuss a number of contractual contexts in relation to which
special conflict of law rules have developed.

(b) Insurance contracts

Ordipa:y contractual choice of law principles apply in respect of insurance contracts with
the significant qualification that there is some English authority favouring{ in-the absence
of an express choice of law,'® the application of the law of the jurisdiction ofthe insurers
head office (not branch office).’*” Whilst this has some continuing atfraction in the.case of
life assurance, there seems to be little attraction in maintaining.that approach jirthe &
of other types of insurance: if the insurer has failed to includé.a ghoice of Jaw elatse I

tcl;e policy then it would seem more appropriate for the shatter'to be deterritined as on¢ of
osest and most real connection on a case-by-case basis‘in the ordinary, way, thougholgde
| "

market . , .
- }2’ reference to which the insurance contract was concluded will often be

A et N T R e

" Ithas long been clear that the ord:
¢ ordin ' \ ' Ins
context: sec the English Court of Apaens -~ ' Ireedom of partics to agree a proper law PP 4 m,/l,tct}‘;(l‘)!é'

134 LT 557: 'ppeal’s decisions in And , Eaui o Ass ety ©
i m. Blmxe;; ;::,; York Life Assurance Cy a0 ;’gsg: KLB L‘;];(t)table Life Assurance Sociely
; ulm.cc’ { ’ . ¢
v Manufacturers Life Asm:cf'é"o"ﬁj'{ﬁ? Life Insurance Co [1958) 2 Lloyd's Rep 93 (HC, Diplock !
. 3] 2 QB 352 both referred to and apparently assumed, obiter ’8 ]"KLR

N7

and Rosso™

" See The Al Wahab [1984) AC s0.

IR ' '
cgulation, in England, byt no Hong Kl::gappl‘ca‘mﬂ of first the Rome Convention, and more recently

PARTICULAR CONTRACTS

(c) Contracts relating to gambling

s statutory prohibitions on gambling have 2 significantly different hi

m those of England." The statutory technique, so far as relev::t to'f:)f)’ -
iion ofcontractl..lal validity, 1s to declare certain defined activities “unlawful” and to :n?::ss;
riminal penalties. In tl.1e absence .of any express provision in the statutes, it is suggested,
. accordance with orfllnary conflict of laws principles, that the statutory provisions must
be rcgaded as extending tp all contracts which are either governed by Hong Kong law (on
ordinary principles) or which are entered into for the purpose of activities to be carried out
n Hong Kong. 19 There is however no public policy objection to the enforcement through
the Hong Kong courts of a non-Hong Kong law contract relating to activities outside Hong
Kong even though the contract would have been unenforceable had the relevant activities

sccurred in Hong Kong or had the contract been governed by Hong Kong law."”"

ructure fro

(d) Contracts relating to land

Contracts relating to immovable property need not necessarily be governed by the lex situs:
parties are free to chioose a different governing law.'”? However, in cases where the contract
telatés only to imimoyable property in a single jurisdiction it is likely that the lex situs will
be the legal system having the closest and most real connection.'” It is suggested that,
whilst specific performance may properly be ordered by a Hong Kong court on ordinary
principles in respect of contracts relating to immovables which are governed by a law other
than,theVex situs, it would be wrong to give effect to related proprietary principles, such

asthe equitable doctrine of conversion, other than in accordance with the lex situs.'™ The

fact that a loan is secured on land does not necessarily mean that the loan is governed by

ing Ordinance, (Cap.148) th

% o
The principal legislation in Hong Kong is the Gambl
(Cap.329),s.4. For details, sec Be

Ordinance, (Cap.108) and Marine Insurance Ordinance,

In Halsbury's Laws of Hon 1S s Nexi
g Kong, vol 5 (2023 reissue, Lexis exis). | | |
The first proposition accords with Rule 229 in the 14th edition of Dicey, Morris & Collins (Rule 242 in the current

edition). An earlier version of that rule was approved by the Court of Appeal in Wong Hon v Sheraton Desert_lm.t Cor.p
[1995) 3 HKC 331. 1t is suggested that the second proposition in the text must be correct as a matter of principle: 1;
fnUSt be contrary to Hong Kong public policy to enforce a contract govcmcd by the law-of Ruritania for the purpose oh
Hegal gambling (or any other illegal activity) in Hong Kong. For the necessary ntention to be demonstrated in suc

*ases, see para,5.014, ' '

Wong Hon v Sheraton Desert Inn C orp [1995] 3 HKC 331 (CA) Also see GNLY Corp v Wong Hol . (g, M'«‘! ﬁ);al:q FZ‘:;

Las Vegas Hilton Corp v Lo Yuk Leung (CACV 251/1997, 20 February 1998): Rambas Marketing LLg v “ousc AL

David (HCA, 10190/2001, 9 July 2001, CFI) (Chung J) (referring back 10 the JVETE O 3004} (Diéoesy
0 20/2001. 16 May 200'”; Rambas .Markeling LLC v Yeung Hang Shun (HCA 3123/2001, 13 May

' (1910]2Ch 502 (CA) (reversed on diffe

Lid [1936) 1 KB 382 (CA).

' Consolidated Mines Ltd. |
eyl In the event that it does, arise, see Re

tting, Gambling and Lotteries

" rent grounds: [1912]

AC 59y .
19 cz)}z& Pierre v South American Stores (Gath & Chaves)
8 Re de Nicols [1900] 2 Ch 410, British South Africa €0

™
The iy
Co PoInt has not proved significant in Hong Kong reported cases 1 pracuccl 18: British South Africa Co v De Beers
Conne €x p Pollard (1840) Mot & Ch 239; Paget v Ede (181 LR I8 B0 52 Re Smith [1916] 2 Ch 206; Re
Ann;ml‘da‘ed Mines Ltd [ | 9|0] 2 Ch 502 (rcvcrscd on different grounds: [|9|2],mrme;s) 1edv Dick []%9] 3 Ch 424
“1or Line (Henderson Bros) Ltd [1937] Ch 483; Richard West and Partners (

Wa,.d
¥ Coffin (1972) 27 DLR (3d) 58.
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1 that direction In SOME circumstances, for

lex situs . = | .
::e lg ;n was given for the purpose of purchflSIng thg land. ()n. ordinary principle
¢ lating to land which requires something to be done Whichséc
Is

ara.5.014), a contract 1€ | n .
ﬁlegal under the fex situs will not be enforced: whether severability of the illegal -
possible will depend on the €

s and other contracts relating to movable property

hough it may point

ircumstances.

(¢) Sale of good

ds. and other contracts relating to movable property, are eggeq

tially analysed under the Hong Kong conflict of laws in the same way as any other conryey
In particular, the Sale of Goods Ordinance'® only applies to contracts the proper Jaw o'f

which is Hong Kong law. The following points should however be noted.

Contracts for the sale of goo

(i) Sale of goods: proper law in the absence of express choice

In the absence of an express choice of law, the Privy Council held in the 1920s that the
lex loci solutionis, in other words the place of delivery of the goods, will presumptively
be regarded as the proper law in an f o.b. sale."” This usually (though not always) equates
to the seller’s residence or, at least, a place more connected with the seller than the buyer
It has been said at first instance in England that there is no similar presumption in a cif
sale.'% The discussion of proper law in sale of goods contract in Hong Kong first inStance

~uthorities has to date been inconclusive.'” It is suggested that sale of goods is @ gontex

in which a clearer rule of, at least, presumptive application, would be of benefit;there will
inevitably be a degree of arbitrariness in the particular rule chosen, but it would seem o be
preferable to leaving the matter (as at present) open to argument by rcfefeuéé to a whole
host 'of “closest connection” factors which, in practice, operate i,n._‘favb_urof a de:fen(iié-nﬁt
seeking to complicate and delay summary proceedings. Whilst ofhePalternatives(caneer-
tainly be contended for, it is suggested that there is something'-fé'ﬁc"Said for alsimple rule,
namely a presumption in favour of the law of the place of*déliyery In coMec{iOn with all
contracts for the sale or supply of goods.?* ) N

" It 1s suggested that this )
s cl QuTaed v Q| .
Upjohn J). clear as a matter of principle but also see Re Hetbert Wagg & Co [1956] CP 323 (HC
™ Cap.26
" Benaim v Debono [1924] AC 514 (PC).
Ferromil

" H. Glynn (Covent Gard .
Ltd v Nittetsu Shoy; Coc:l)dlz::(;CY';u?dcr [1959) 2 Lloyds Rep 409 (Pearson J); and see, in Hong Koné:
171998, 29 January 1999) (Stone J) (finding it unnecessary (0 resolve the pois

because all factors
pointed the sam .
Py Lid [1981) I NSWLR 366 (c& f;' Way In that case), and in Australia, Mendelson-Zeller Co In¢ ¥

> :
Ferromin Lid v Nittetsy Shoyi Co Ltd; York Aj

12QBD 589 (CA). H. G
+ H. Glynn (C
(“ovent Garden) Ltd v Wittleder, above; Re United Railways of Havana ER
' (1976) 3 Al

[1960] Ch 52 (English
: Court of .
749 (English High Court, Ac 0 AJI;M). Offshore Int’| SA v Banco Central SA (1977] | WLR 399,
tef

“ The matter is f;
ree from bind;
inding authonty, o the m3!

IS now . and . "
A slatutory one in England (Cont the source of English case law on the point has dried Up sinc

racts (Applicable Law) Act 1990),

'me the transferofiproperty in goods In various ways,

PARTICULAR CONTRACTS

(ii) Sale of goods: exemption clauses

Jegislation in respect of exemption clauses and other limitations of liabil-

he gt -
The bility under the Sale of Goods Ordinance) does not apply in cases where

r law of a contract is the law of Hong Kong only by choice of the parties™; but
there are limitations on the parties availability to exclude that legislation b);
. of law clause where “the term appears to the court or arbitrator to have been
holly or mainly for the purpose of enabling the party imposing it to evade the
operation of " the legislation or “in the rqaking of the contract one of the parties dealt as
consumer, and he was then habitually resident in Hong Kong, and the essential steps nec-
ng-of the contract were taken there, whether by him or by others on his

essary for the maki1 |
201 lrreSpecﬁyg;of governing law, the application of this legislation is also largely
case of certain international sales contracts.*”

impOSCd w

) (iii) Sale of goods: proprietary questions

s terms or by operation of law, purport to regu-

A 'salee,_.‘cl)'f goods cqn’t‘,ract_ may, by 1ts expres
| for example by:

(1) Provndmg that property shall not pass to the buyer until a certain event. such as

payment of the price (2 simple “retention of title” clause).

i1 addition to the above, for the seller to have a proprietary interest (€g

(2) \Providing,
d by the buyer 1n on-selling the goods, or

“" by way of trust) in the proceeds receive
in other products of an exchange transaction.

(3) Providing for the seller to have a floating charge over the buyer’s assets.

(4) Providing for the buyer’s right to claim the price from his sub-buyerto be assigned

to, or held for the benefit of, the seller.
er stage of the transaction (eg upon

ht for the seller to stop the goods 1n
rtain circumstances.

(5) Providing for property to pass at an earli
delivering to a carrier), but reserving a rg
transit and re-assert a property interest in c¢

matters very differently. In insolvency sit-

Diﬁ‘erent substantive laws may regard these
uations, the analysis of such matters even under Hong Kong domestic law may be very

technical, with questions arising as to whether the transaction amounts 0 the creation qf
d security interest by a corporate buyer, requiring registration 1f it is to be effective. It 1S
Suggested that the proper analysis of the governing law 1SSu€s is as follows:

tScc Control of Exemption Clauses Ordinance, Cap.71, s.17 (Choice f’_f law C"“fs“f)

0 sale and supply of goods contracts include ss.7 (Negligence liability), 8 (l:lal.)lll.ty In contrac

L’::cmnily clauses), 10 (Guarantee® of consumer goods), 11 (Seller’s liability; ‘h'sdl'm".h o e
and (2), ther intricate definition of the contracts in question, see 5.1003).

16(1)
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(1) Proprictary consequences are in all cases mgﬁcrs for the Jex
upon the location of the goods at the relevant tn.me.”3 In the more ambiti,
of clause frequently encountered, an attempt is made to assert title °Verus type
other than the goods themselves, for example, over the proceeds of i aSsets
or even over the resultant debts in respect of onward-sales The e ard Saleg
this as a proprietary matter depends on the lex situs of each sych

dasset,

(2) The personal consequences as between the contractual parties are, howeyer ma
for the governing law of the contract.*™ For example, if the seller €Xercises a’sec:e,'s
fty

night or a night of stoppage in transit which he properly has under the law of
contract then the buyer cannot allege that this was a breach of contract, Howevye lhc
the lex situs does not recognize the alleged right in the particular circumstanccs ur; if
its exercise cannot have proprietary consequences: otherwise, third party int;resc;
would be mappropnately prejudiced. The appropriateness of this conclusion IS, it
1s suggested, instinctively apparent in the context in which it is most likely to ari;e
namely where goods have been sold into Hong Kong under a contract which purpons'
to assert more ambitious property rights than those which Hong Kong domestic law
recognizes, and in which the buyer is now insolvent and the seller claims 2 priority,
The seller’s proprietary claim should be denied unless the alleged property interest
1s valid by virtue of the application of the rules of Hong Kong domestic law.

(3) Where the lex fori imposes a requirement for the public registration of certain
?nt.erests In a company’s assets as a condition of validity or enforceability;
't 1s suggested that the position is that, so far as the requirement exists ufider
Hong Kong law, these must be complied with in addition to the Jex Sitys ™, Itus
suggested that this is clear from the mandatory words of the statute; itus'fufther
suggested that the meaning of the relevant statutory concepts such-4$ “charge”

must be a matter only of Hong Kong law. It is important to ndte-that the Hong

Kong statutory requirements extend not only to Hong Kong companies but 2lgo to
certain non-Hong Kong companies.”® As such, they are cléarly mandatofy ‘rules

of thg lex fori, not matters for the Jex incorporationis, As regards gegisteation
requirements under foreign law, see para.7.050.,

T T BGIED. * ARSI v N

*' This matter was thoroughly

¥

ventilated in Glencore Int | ' 2) [2001] 1 All ER
(Comm) 103 (English High C wernational AG v Metro TradingX¢ (No.2) [2001]

ourt, Moore-Bick ). It i : ' y ts Hong Kong law
Cf the Scottish case of Za hoarad ). It is suggested that this decision also represen g

Fabrik Passau GmbH v Terex Lid [198 f Session (Outer House)
hich _ . [1986] SLT 84, Court of Sess ' (S
;wls' Ghl?n:omw;; b«n rejected (and rightly so, it is respectfully suggested) as representing the English conflict 0!
: re, [23-24); Cheshire. 1217-1218; Dicey, Morris and Collins, [33.035) See also the Scottish first jnstance

d |  The :
ccision i Armour v Thyssen Edelstahlwerke AG [1986] SLT 452, Court of Session (Outer House) reversed upon ult

mate appeal, [1991] 2 AC 339, (1990] 3 Al | -Bick
: ~ ER 481, but wit . | , and see Moor¢
J's remarks upon Armour a1 22 of Glencors without reference to the conflict issues

[tis sy
ggested that this c2b6stmcuon s correct even for the night of stoppage in transitu arising under 5.46 of the S:':l t}
-£0) or analogous foreign provisions. Dicey, Morris and Collins disagree at para.33 il

(f) Bailment

The relationship of bai.lor and bailee has been tre
for the purpose of chonc? of 1aw,*” with the relevant r:
erning law as determined at the time when the bai

sequent agreement. Thus, the il.lcidents of the relationship do not shift with f:ryeany sulb-
ihe situs of the goods or the residence of the parties.®® In the absence B éx " s:ar]:\g ¢;
of law, it is suggested that the lex loci solutionis, which In this context means tll:e lawco ?:ﬁi

(g) Contracts of carriage

Atcommon law, ghoieg of law in relation to contracts of carria
principles—in the.absence of an express or clearly implied choice, this requires applica-
tion of the-pringiple of closestand most real connection on a case-by-case basis.?'® There

are, however,//various iniportant statutory provisions which override the common law in
commonly encountered contexts.

ge 1s determined by ordinary

(i) Carriage by air

The Carpiage by Air Ordinance?"! provides for the 1929 Warsaw Convention?'2 (as amended
by the-1955-Hague Protocol*'’) to have “the force of law in relation to any carriage by air to
which,the amended Convention applies, irrespective of the nationality of the aircraft per-
forming that carriage” and for certain provisions of the Guadalajara Convention* so far as
they relate to the rights and liabilities of carriers, carriers’ servants and agents, passengers,
consignors, consignees and other persons, and subject to s.11, have the force of law in
relation to any carriage by air to which the Guadalajara Convention applies, irrespective
of the nationality of the aircraft performing that carriage. Without seeking to elaborate
on the matter exhaustively in this work, the main features of the Convention regime as

w

" Inthe RHC 0.1} context in which bailments have, in England, not been lrcated.as contracts: Co J}Ial: Cominct::z:hi:
Peruv Evelpis Shipping Corp, the Agia Skepi [1992] 2 Lloyd's Rep 467 (HC, Saville J). It1s respectiully sugges
this may be 100 narrow a view
' : 7, both
™ Sec Kahler v Midland Bank Ltd [1950) AC 24; Zivnostenska Banka National Corp v Frankman (1950] AC 57, bo
decisions of the House of Lords :
. . : |
* See the observations of Lord Macdermott in Kahler v Midland Bank Ltd. Cf the S Oilc-or.d sg::nd:c:,ccai::‘:g;;i:;
down any rule other than to have regard to the intention of the parties as nferred in atl l rds;:“f: speech suggest that his
the lex logi contractus in all the circumstances of the case, though passages in his ohat w:s then the vexed question
I'°'dShiP was still undecided, at the time of Kahler, as to the sppeopriaic an I v; t real connection™ pninciple
Ofthe test for proper law in contracts; ¢/ his Lordship’s endorsement of the “closest and mos
. ' - 201 .
& Svoaon aerwards in Bonython v Commonwealth o{ Aw"’;’:‘; {(:zrsg‘;ih authorities, which are not entirely consustanl
10us more mechanical rules may be derived from ¢ : f the closest and most rea
. . . - tablishment © e
but 1t js suggested that these should be treated with caution f?""‘““-;&i??f for the older English authorities, aptly
‘Onnection principle in later years. See the 11th ed (1987) of Dicey, 12 '

. & Collins as “very limited™.
h ?mmanscd at para.33.250 of the 14th ed of Dicey. Morris & Collins as “very I
p.500.

C°m‘cnlion for the Unification of Certain Rules Relatin
1 olober 1929

o 0¢01 10 amend the Warsaw Convention signed at The
Ofvention Supplementary to the Warsaw Convention, fo ;

. : ne
"4ge by air performed by a person other than the contracting car

m at Warsaw on 12

g to International Carriage by Air signed
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implemen

ted in Hong Kong are as follows (it should be noted that these differ jp -
% ¢

details from the English legislative scheme).

(1) The different regimes

The Ordinance implements three legal regimes:

(a) Part Il and Schs.l and 2 implement the 1929 Warsaw Convention g

PARTICULAR CONTRACTS

pped negligence actions have failed,

ooy | cases. Attempts to argue that the
Convention restrictions violate human rights have also failed 2 "

(4) Scope of the governing law

the 1955 Hague Protocol and the 1961 Guadalajara Convepy; . There are SOme controver.sies s 10 the precise interpretation of a number of the
::Plyeto all cases in which the flight is between countries which gre p:l:;)'ﬂrthcse Convention concepts which define the scope of compensation available under
: : S 0al on. i} - S B g
of these instruments. This category includes most countries in the world, l t\l’:/c :a?‘gg:\?:mg: \l:;)i'csrg:;\sllizzsctzr;? 1IN personal injury is art.17 of the
d ' v
(b) Part Il and Sch.3 apply in cases of “non-international carriage”. This includes

flights within China, flights within other countries?'* and, perhaps unexpect.
edly, international flights where either the starting country or the destination
country 1s not party to the Warsaw Convention (amended or unamended) s

(c) Part III and Sch.4 apply in cases of international carriage in which the

country of ongin or destination 1s party to the unamended 1929 Warsaw
Convention and the other country is party either to the unamended of
amended Convention. In such cases, the unamended Convention applies.

The main difference between these regimes is the level at which the carrier's
hability 1s capped (higher for Schs.1 and 2 than for Sch.3).

(2) Governing law

The Convention seeks to harmonise the law internationally, rather than providing
for a choice of law between different laws. Its provisions apply in respectiof all

nternational carriage®'” of persons, baggage or cargo®'® performed bl aixctaft for
reward” .- '
(3) Liability caps and exclusivity

So far as personal injury is concerned, the essential feature of the Convention
regm.\e s t.o provide for compensation, with a reversal ofiburden as (@ fault,™ f"‘
bodily injury” caused by “accidents.” The other side of the coin is that liability

Sees. 13 and Sch.3 of the Ordinance.

The carrigrisNiiable for damage sustained in the even of the death or
wounding of4 passenger or any other bodily injury suffered by a passen-
ger. 4f the accident which caused the damage so sustained took place on

bgard the aircraft or in the course of any of the operations of embarking or
disembarking

The two key congepts here are “accident” and “bodily injury”, both of which have
received rélatively narrow interpretations in the English courts: thus, bodily injury
allegedly caused by the allegedly unhealthy conditions of air travel has been held not
tohave.been caused by an “accident™ and mental illness resulting from an accident
has been held to fall outside the scope of “bodily injury”.2* However, “accident”
\ has been held in the USA to include deliberate wrongdoing by passengers or others,
for example assaults and hijackings.*’ In the context of cargo carnage, the English
Court of Appeal has held that it is permissible to define the relevant consignee and

_

Aruicle 21 leaves questions such as contributory negligence or volenti to the lex fori: “If the carner proves that the
damage was caused by or contributed to by the negligence of the injured person the court may, in accordance with the
provisions of its own law, exonerate the carrier wholly or partly from his hability™ | |

The relevant limitations are: (1) in cases of non-international or postal carnage: 100,000 Special Drawing Rights
ODRs) per passenger for bodily injury, 17 SDRs per kilo of registered baggage and cargo, and 332 SDRs per pas-
neer for hand baggage; (i) in international carriage: 125,000 francs per passenger for bodily injury, 250 francs per
kilo of registered baggage and cargo, 5000 francs per passenger for hand baggage. The SDR 1s a basket pf currencies
“Perated by the International Monetary Fund, and the franc is the gold franc, that is “the French franc consisting of 651/

)
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Note that the House of Lords’ decision in Holmes VBangladesh Biman Corp [198%) mill; - | cases. implemented the Montreal
. : . - igrams gold of millesi " Hong Kong has not, in international cascs, imp

I . ‘ 1th SDR caps.
ot "ional Protocols Nos 1 ’ ded for the gold franc caps to be replaced with
] . g3 ention R o S Nos | and 2 of 1975, which provided tor the g 2 ,
based rules 10 all cases is e e was u'!lra vires has no relevance in Hong Kong since the application of Con.\clim 2 Sidhu v Brigish Airways Ple, Abnett (known as Sykes) v British Airways Plc [1997) AC 430 (HL), followed by the US
i s Prmary legislation. The result in Holimes was the claim of the English ¥ . upreme Coyry n El Al Ism'elA irlines Ltd v Tsui Yuan Tseng (1999) 525 US 155
c;"C {18 was restricted to.a much lower limitation under Bangladeshi la. ~ Fellowes (o, Herd) v Clyde Helico ':’ : Ltd [1997) AC 534 (HL).
(2003] 2 HKLRD 476, HH Judge Carlson, a case concerning a passenger 1" ; s

AC 1112, 10 the effect that an Engli

116

_ " leep Vein Thin f . tivation [2003] 1 All ER 935 (Nelson J).
from Bangkok to H . ' rsaw Conventon Re v o FERrombosis and Air Travel Grp Litigation [2 | | dent is an “unusual or unex-
Accordingly, the court concluded that ths was ong Xong. Thailand is not a party 1o the it « nlaintifll accord: “Deep Vein Thrombosis and Air Travel Group Litigation, adopting the notion that an accl
ingly. The matter subsequently had 1o be o :?nl-;ntcmatlonal carriage and awarded damages to the p e subseqd v Peled evenq of happening” e hysiological
re-ined follow; but the Mo E & . > illness results from a p
o+ December 2002), HH Judge Mutrie oy « L ml development (2 Joly 2004) { non-intematior miae . LM Royal Dutch Airlines [2002) UKHL 7 (HL). Aliter if the mentl S oo oSS PRET RS
. Fwortthmgc | qually of the opinion that the case was one © ; rltry 10 the braip (per Lord Mackay in Morris), or results ina physical injury (¢g in on¢
€ precise definition of “internat; B o “0US in AMorrie : ‘ World
* With the excep; alional carriage” see arys | . : The leag; & @ peptic uleer). 485 F 2d 1240; Day v Trans o
tive law rcg:cnpu'on ot mail and pogta Packages: Warsaw Conv<§2) gk A lhcowevconvcmm: tantially similar oovs Airl C'admg €ases are American: Husserl v Swiss Air Transport Co Ltd (l?-nc)ascs were consistent with English law
¢ 1s applied to sych Carriane ntion, art.2(2). H er, a substa e lnc(|975) 528 F 2d 31. Nelson J ared. obiter, to assume that these w1 M Roval Dutch Airlines
arsaw Conventio B¢ by virtue of ¢ I3 of the Ordi 0 Deep 17 . Nelson J appes 935, In Morris ¥ KLM Roy
> Article 20 of i C"L an.l(l), ¢ Urdinance and Sch.3 (I(X);p Vein Thrombos,’g and Air Travel Gmup Litigation [2003] | Al ER Lo assault by one passenger upon
c . . ‘
taken all n&cmonm\rcnhon Provides that “The Sarner is not liable if h d his servants of agents e inoxh] JKHL 7 discussed below, it appears to have been assumed that ann;: of “bodily injury”
CASUTES 10 avoid the damage or thay it was ¢if he ]:)liOV'c‘S l:\‘z.u he a:; m‘bl o take such measure’ CF was n abs¢
impossible for him or the

A0 "accident™, though the claim failed on the ground of'a
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consignor by contract S0 as in eﬂz‘zcsc: :: :flin:n:l;?plll:: ;};‘?nl:eght: of action pro,, - (ii) Carriage by seq
- und:;vd;ege;::::ttzn:fix:ée to domestic law precedenrtz Txtma tl';’;;;hr:fngush There ar¢ wprizhid dliStinclt' st of cross-border carriage by sea. There ~ 5.061
E‘oounr\zntion. and cautioned as to the non-rigorous use of rravaux Prépamroz‘riﬁ 5 o S;;vs:r)gjazf tg: ltllf:;a l 98}7)5 ;..cgttllc(l):npégg\l/tet:::igorsngl’g(z::szm:; ?:::)lsearln\;:r:e:ioir:ir;ti tI ;:K:;‘

- [ve an objective } Py A gt
principle is that “the words used should recelv e PRI pretation”, but jt ;5 hant Shipping (Limitation of Shipowners’ Liability) Ordinance.?® This regime

. - ‘ h as the Warsaw Conventio the Merc
“mistaken to interpret a convention Stc RS 1, Or the vapy . tic and international shippi 1o 240 » .
amended versions of it, as if they were intended to be historical documen;s fro Ous applies 10 dgmes . T Pt?mg cases alike.?* [n adc!ntnon to this, there are
ine which does not change but th oy arate regimes 1N respeet Of carriages of passengers and luggage internationally (modi-
time ... Words have a meaning whic €€ but the application of g, sep _ ot , | .
0se fied in certain respects 1n relation to carriage between different regions of China),*' and in

words to the decision of any question depends on the facts and circumstances of the
case in which that question arises. It is the facts and circumstances of the cases thy respec
» it 1 dopt the anal | -

f:hange th %omov:’, : ,::,:z?g;,? t;a?t))asis s ogy of exemption clauses and (1) Carriage of passeugers and luggage by sea. The 1974 Athens Convention®"
R ! | has been implémented into Hong Kong law by Pt IT of the Merchant Shipping
(Limitation| of\, Shipowners’ Liability) Ordinance.* The legislative scheme

( of the international and regional carriage of goods.

(5) Jurisdiction
. G applies inrespect of all sea-going vessels, including hovercraft,** and is broadly
Un@er the Warsz.lw. Co.nvennon,.an action for damgges must be brought, at (he similarto the air carriage regime, but with various differences of detail.
option of the plaintiff, in the territory of one of the High Contracting Parties, Cither 2\
Governing law. “As with the air carriage Conventions, the Convention in this

before the court having junisdiction where the carrier is ordinarily resident, or has s (2)
principal place of business, or has an establishment by which the contract has been P
made or before the court having junisdiction at the place of destination™ *° Questions
of procedure are governed by the /ex fori,”' but there is a mandatory rule as regards
limitation.”* The Warsaw Convention provision only applies to the contracting carrer:
however, the Guadalajara Convention provides that actions for damages against the
“actual carrier” must be brought “before the court having jurisdiction at the place
where the actual carrier is ordinarily resident or has his principal place of business’ ¥ ) country.*’
The junsdiction provisions have no application in non-international carriage, cases
(eg 1n intra-Chuna cases) or in cases concerning carriage of mail and posfal packages,
In relation to which the jurisdictional rules and principles of the genérallaw apply >

context seeks to, harmonise the law rather than merely provide choice of law
rules. The hanmonised regime only applies in cases of “international carriage™.?**
However, it has recently been extended,** with certain modifications, to carriage
of.passengers and their luggage by sea between Hong Kong and Macau, or
between® Hong Kong and any port in Mainland China. It has no application at
all to carriage within Hong Kong or to transport by sea wholly within a foreign

*" The definition of “ships” in the Convention has been extended in Hong Kong by statute to cover non-seagoing as well

(6) Restrictions on contracting out V) ‘ . |
s as seagoing vessels (presumably with the Pearl River trade in mind) (s.14) and hovercraft (“any awr-cushion vehicle
“Any clause contained in the : | : designed to operate in or over water while so operating™: s.13(a)(i)).
C . red, 1nto , ,
before fhe dam ontrgct and all §peual agr ¢cmpnt§ ente ~ Convention on Limitation of Liability for Maritime Claims done in London on 19 November 1976.

_ ¢ age occurred by which the parties™purport to infringe the rules ™ Cap434, -
laid down by this Convention, whether by deciding the law to bé¢ appl.icd, or by * Note the various exclusions in art.3 in respect of claims for salvage and general average, claims based on o1l pollution
altering the rules ricdiet: . P | *ac § Or nuclear da + and claims bv th ants ol salvors or shipowners.

das 1o jurisds s 215 o Jies 1n . mage, and claims by the servants ol s . : :
non-intemational as Will as 'C:lon’ S.halllbe nullz?ond void”.*** This rule app ~ Note that the limitations permissible under Part 111 of the Ordinance (i¢ London Convention) may not derogate from
International cases. those appl; ; Cony :5.23(1).
| applicable under Part I (Athens Convention): s.23(1) L o neceber 10740

* Convention relating to the Carriage of Passengers and their Luggage by Sca, done

h < lhc PmtOC()l 'hcmtﬂ done at London on |9 Novcmbc[ |976
~ Capd3g,

=" Western Digital Corp v British Ai
-" See Morris v KLM Royal Dulch;::: ;P:cbgOOl] QB 733 (CA). * Atticle 1(3) of the convention excludes “air-cushion vehicles” from the definition of “ship”. Hm\ﬂ. .&4(3.) ?f the
J‘ Warsaw Convention, ar.28(1). T per S0 Hokhaass, Ordinance rejects this limitation, providing that “notwithstanding para.3 of art.1 of the Convention, shn;:crn:htil;:
e :::um (C:Mon' an.28(2) Convention means any seagoing vessel, and includes any air-cushion vehicle d;;tgncd to :pccr::a l‘;\ ::x :VJ; ::rriagc by
on, art. 0 Operating Bt . :clative approach of bringing hov
2(1): “The right 1o damages shall be extinguished if an action is not brought within 2 ye2™ Perating " This seems more rational than the English legislative app

from . [BIme (see Dicey, Morris & Collins, (33.101)).
or from the date on which the aircrafl ought to have arnved, OF “: oA icey, Morris & Collins, | : =Ty hich. according to the contract of carnage,
gh f limitation Athens Convention, art.2(1). This is defined in art.1(9) as “any carnage in :. ;zatcs. or in a single State if, according to

the date on which the carr ination,
QAmage stopped”, HOWCVcr d .

S @ matter f; 3 »determination of the “met ting the period © | : .
™ G or the la./on. an.29(2). ¢ "method of calculating the p¢ the place of departure and the place of destination are situated 1n tWo dlﬂ'cre ¢ call in another State”. The Convention
M A dmm'c"“in C"l:mon. art. VIII. the contraey of carriage or the scheduled itinerary, there is an m(crmcdl.;tc POI';‘ 0 C; t;nis Convention; or (b) the contract

plC| | Oﬂ - ¢ d : . | wtc m‘) ¢ .

also head (n) of RHC O : "8 Junsdiction as of right by service in Hong Kong, RHC O.11 and forum conveniens oY r'y *PPlies where “(a) the ship is flying the flag of or is registered In 3 lace of departure or destination, according fo

e ' El(1), in respect of claims « - : ' %' Carmiage has be de in a State Party to this Convention; o (¢) the p
arsaw Convention, an 32, T}, €'aims “brought under the carriage by Air Ordinance” the the ¢ made in a State Farty ol
Guadalajara Convention js 1, °T¢ 1s @ saving in respect of certain cargo arbitration clauses. Article 1XC) of “ n *ontract of carriage, is in a State Party to this Convention 2005
0 equivalent effect g w ) Amendments o Cap.434 introduced by Ordinance No 1 of -005 060

W
vhtrast the Scope of the Carriage by Air Ordinance: above,
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- which the first has been exchanged, or with whic, the
he issue is whether, and 1f so In what sense , Pro i,
from one asset 1nto another, or into a Mixture Pnclary

another asset fo
been mixed. In short, 1

interest may be “traced

will be adopted as a shorthand for these disting |,

what follows. This follows recent English usage,"” but care should be taken in ¢opg; detiy
3

whether a particular author or judge is using the words. in different senses, given thy o~
word is linguistically capable of bearing different, and indeed the opposite, meaning si

“Following” and “tracing Otions ;,

(ii) Proprietary and personal claims

It is important to bear in mind in what follows that rules as to the following and tracing of
property are important, principally, where a person asserts a proprietary claim to Certain
assets, or a personal claim against another person based upon the latter having received, o
acted in a particular way in relation 1o, assets in which the claimant asserts an Interest g 5

the time of the relevant receipt or act.

(iii) Following: choice of law

Following is a straightforward concept but has caused confusion in the case law as a regy
of being conflated with tracing in discussion.””” For the purpose of the conflict of laws
following is clearly to be characterised as a matter of property law, the essential issue being
whether and 1f so to what extent the interest of a person claiming a proprietary interest i
an asset was extinguished by virtue of its transfer from the control of one person to that
of another. As such, property law rules as to choice of law apply to the issue of following,
irrespective of whether the claim is personal or proprietary in nature, and(irréspéctive

of whether the claim is characterised as restitutionary, tortious, proprietary or Something
else.”'®

(iv) Tracing: choice of law

Choice of law as to tracing is a less straightforward matter. Fhere has been muchdebate
recelx:: years as to the nature of tracing under English Jaw. The niceties ofithat debate need
not be addressed for present purposes. However, the essential pointsyare as follows:

e S e SR g, . R

The termino) ing” and “ ng” ‘

ot .t[_l_]m::: ;:3?0';5“ a.:: follr:“b:)li follows that used by Lord Millett in Foskent v McKeown [2000: ;ﬂ“‘:’;
bf:l?ngmg to the purchasers and 1o which t
fhsn@. Following is the process of follow
\dentifying a new asset as the substitute fo

(Qxfm;d University Press, 1997) and sou

0
Ing the same asset as it moves from hand to hand. Tracing is the s
r the old.” For the origins of this terminology, see Smith, The Law of
rees cited therein.

“ . L “ ) . | com
Y examples may ::"?‘“r I lra.cmg may casily be interchanged, or one may be used 10 :‘ﬂm"
gwven of such different usages, but in the conflicts contexl, sc€ Stevens

i

i

| in should w

Trust Ple (N '
a.nd reflected upon by anyone having ¢ ¢ (No.3). The salutary words of the English Court of Appea Muﬂ‘

0 oy
&rapple with this maiter, though there is still some confusion It the $

RESTITUTION

(1) Tracing a8 ounderstood in English and, by derivation, Hong Kong law, is a matter
of identifying wheq a person 1s deemed to have a particular proprietary interest
in an asset at a particular time for the purpose of his particular claim.

(2) Tracing is nota substantive cause of action or “claim”. Nor is it a “remedy”, at
least not in the usual sense of the word. 5"’

(3) The proprietary interest in question is not, in English and Hong Kong law at least,
of an ordinary type.

" gxample: A thief sells my boat to an innocent purchaser for $1 million. I may seek to
claim the boat from the purchaser on the basis that he never acquired good title. This
is a matter of following, that 1s property law. Alternatively, however, I may elect, if
[ can.’™® to establishyan interest in the $1 million in the thief ’s hands. This is a matter

of tracing. ¢

The proprietfary interests deemed to arise by the application of tracing rules are clearly not
absolute! otherwisé, the plaintiff s assets would geometrically multiply as each exchange
transaction would giVe rise to the potential for both following and tracing. The matter is

Jooked at with hifidsight, with the intermediate “interests” being notional®'” unless and

insofar as a claim i1s mounted against those affected. Furthermore, the notional interest 1s
more éasily extinguished than an ordinary proprietary interest, and the plamntiff must at
some Stage elect which assets to trace his interests into (or through) for the purpose of his

claym'to a particular asset or as against a particular person.

(1) The notions of tracing into the product of an exchange transaction (the proceeds
of selling the boat) and tracing into a mixture and out again (the bank account)
are of course somewhat different. Nevertheless, for present, conflict of law
purposes it is their underlying unity which is more important, namely that both
are concerned with tracing an interest in the hands of a single person.

(2) Although one should take nothing for granted in the conflict of laws as to the
possible content of foreign legal systems, it is inherently likely that the proprietary
“Interest” arising under foreign notions equivalent to tracing (whether under that
name or otherwise) will be found, on analysis, to be similarly qualified to the
above domestic law concept. Otherwise, the plaintiff ’s absolute property rights

\__—________———-—

- The word “remedy"” is used to describe tracing by two classes of lawyers: (1) those who misunderstand the nature of

"‘?Ci"g and (ii) those who are using it in a sophisticated sense rather different from the ordinary lawyer’s, possibly
Misguided, understanding. 1t is suggested that the second class may have contnibuted to the gmwt’h of the I?m and
that as such the word should be avoided. For a short discussion of what precisely 1s meant by referring to tracing as 2
“remedy" (or, at least, a “remedial process™) see Rotherham in Hedley & Halliwell, [4.1-4.7) (57-39), acknowledging
that it “allows claimants to assert rights they already enjoy over one thing in respect of something ¢lse [but] ... flocs not
Provide a final remedy in itself ™. Rotherham’s discussion, perceptive though 1t is.. mn.y however bc thought simply to
®Mphasise the potential for confusion. See also Panagopoulos, 95, referring to tracing in the .conﬂna of laws cTn:l:x:hat
A"process and not a right or remedy”, but pointing that its status as a “process” should not mislead one to conclude tha

S Procedural” o opposed (o “substantive” in the special sense in which those wo

D : :
w v, Pending on the particular tracing rules under the relevant substantive law. i
0re mysti : "o 6 ties” also be invoked according to tastc.
ystical words such as “inchoate™ or “mere cquities may
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OBLIGATIONS

2 (g) and (h) (land), (i) (trusts) and (p) (money ha 44

)** should be considered for availabi lity on a = feceived/

(contracts™), () (torts),”
e’by “Cage

accounts/ constructive trustees

basis.

(h) Forum conveniens in restitutionary cases

No legal issues requiring special remarks arise as regards forum conveniens ap restity
~ IOn'

6. BOUNDARY PROBLEMS

(a) Introduction

This section discusses two special problems arising from the interplay of differen types of
obligation in the cross-border context. .

(b) Influence of contractual governing laws on other obligations?

It 1s suggested that, where a tortious or restitutionary issue arises in connection with a
contract, then the 1ssue should ordinarily be regarded as determined by the law which goy-
erns the. contract, irrespective whether that latter is determined by the principle of closest
connection or by the parties’ agreement. Any other rule is likely to produce anomalies add
injustice. Thus:

(I) Where P and D are parties to a contract to purchase and sell, respéetively, 2
company which is governed by the laws of Ruritania, P’s claim-against D for
tortious ml’srepresentation in connection with the company’s finan€ial status should
be determined according to Ruritanian law, applying the' Red Sea principle,™
rather than the law of the place where the misrepresentation,was made:

- .
(2) r\:hefe, In the same case, the contract is”reSeinded on the\ ground of
ISIepresentation, P’s restitutionary claim to“récover the moiey, already paid

over to D should also depend on Ruritanian law. '

An exception
Ption should however be made for certain extreme cases Where the contract gl

not to be recoeni ! ' '
s g@zed as yahd €ven 1n the limited sense necessary for 1ts gOVef"i”g ki
ociated tortious and restitutionary claims

' Rouso -contractual” claims in this context, see Bowling v ¢ -
4 1955) | WLR 545; Re Jogia (a bankrupi) (1988] 1 WLR 484. This is on®

'ms albeit that the terms of heads (d) and (¢) read SOM™™ -

dof RHC O.11 framed in modern terminology would be P

BOUNDARY PROBLEMS

(1) Contractual defences to tort claims

(ases somgtimes arise 1n thCh D has a complete or partial defence to P’s contractual
Jaim (by vnrtge Qf an e).(cmptfc).n cl.ause, or for some other reason) and P seeks to frame a
substantially sxmllar claim, arsing in the context of the parties’ contractual relationship in
<0 as to avoid the exemption clause or to obtain some other substantive advantage. It

tort oy
d that the proper analysis in such cases is as follows:5*

(1) The tort claim should be assessed according to the governing law of the contract
applying the Red Sea principle. ’

(2) Itis then for that'governing law to determine whether an exemption clause or
other alleged-restriction on tortious claims based on the existence of a contract’*

is effectivestowbar the tort claim.

(3) In exéeptional cases, the Red Sea exception should lead to the assessment of the
tort elaim under.a law different from the contractual proper law, such as the lex

logi delicti.
(4)  This is subject to a public policy exception where the tort is committed in Hong
' Kong.

Propositions (1) and (2)

Thefehas-been no reported English or Hong Kong case law directly in point since judicial
part-reform of the double actionability rule in the Red Sea*’ case. However, the pre-Red
Sea’English law is broadly consistent, so far as it goes, with the elements (1) and (2) of the

approach proposed above.’* After Red Sea it is suggested that the courts can and should
reach that conclusion, in substance, notwithstanding the doctrinal complexity which may

distract from recognition of this underlying substance. It1s suggested that the principle that
the choice of law to govern the tort issue should follow the contractual governing law is far

preferable to the alternative suggestion that the lex loci delicti should prevail even when
this may have little of substance to do with the justice of the matter.*”

Proposition (3)

By way of exception to the usual rules in propositions (1) and (2) above, it is suggested

hat there will sometimes be cases where, on ordinary Red Sea principles, the closest

e DR R v S (e =

* The suggested latent principle of a single basic choice of law rule for obligations, namely “closest cgqncction". may be
far to justify the propositions below.

considered rele in this ‘ ~essary (o go quite so
An cx“mP':c(:;v::lnclh': lll"clsbt:::::: ‘r;:)}:o(ltf):l:t(i‘csn?(:nnf;:sc::?lcncf o?an exemption clause would be a rule such afh?h:
English (and | long Kong) domestic law rule in Henderson v Led [1995] 2 AC 145 (HL), whic
Tn '::';:;; ;‘0‘:‘?:;% zl‘:)llzsl b.c;wecn' c?‘n;‘r:;cu:(:v[;anics. .
| Scc €€ the opinion of ‘L;rdo[‘)"::ﬁ:;:g M:: in S(.u'crs . International Drilling Co [1971] | WL}* | ";6 '(lh.c :)::‘?;125(::
Cross ang Stamp LJJ are not relevant for prcsém purposes because they do “O‘lcl‘;‘:':!f; ;h‘ s
. OPNW e ) clelm; Cosplang o G"U'O”&C z}(:l?rﬁllg::.lfppmr;ﬂy su;;poning a double actiona-

C | :
/the enitique of Sayers in the 12th (1993) edition of Dicey

bil; .
Hity analysis, though ¢f what is said at 1520

1y

Merrett Syndicates
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6.012

PROPERTY

ocated at the relevant time.> The most commonly encountered difficulty i, app
rule arises in relation to intangible forms of property (discussed under heggq

starting at para.6.027). First. however, the scope of the /ex situs rule and its @
be discussed.

. “FPlyiy
‘g (d) bf,:f

XCePtiong Wili

(b) Scope of the lex situs rule

The undoubted general rule is that the validity and precise effect of the py,
in property interests 1s governed by the /ex situs, namely the law of the o
the movable is at the time of the transaction in question.** This rule applies e
the parties to a contract providing for the transfer of an asset.* Thus, as soo
a district with its own legal system, they are liable to be acquired, chargeq, disposed
expropriated or otherwise dealt with solely as provided by the laws there ip force, Wh:
they leave such a district and enter another district, they will start off in the NCW distgy
subject to the same property interests as they had upon leaving the old district, byt will
immediately be susceptible to the new district’s laws. The policy underlying the e X
simply that to depart from 1t sigmficantly would be unworkable:2¢

Ported change
untry in whig
nas £200ds eNler

[The lex situs rule] reflects the natural expectation that a transaction which is effed
nve 1o transfer title to goods by the law of the country in which they are situated will
vest a good title in the transferee which will be recognized generally Any other ne
would require extensive and probably fruitless enquiries into the provenanceg of the
goods and expose the transferee to great uncertainty ... The second mdin ground is
that it reflects the practical realities of control over movables.?’ ,

(1) Stolen goods

Thg lex situs rule applies even where its practical consequengeAs 10 facilitaté the “laun-
dering” of stolen property and other proceeds of crime, by giving effect 16 thedaws of 2

plage where a thief may deliberately have taken property with a view to avoiding the mor
stringent laws in force elsewhere 2¢ '

'A .

respect of ships and aircraft, which may be deemed situate in their place of re&

wtrahon: see Dicey. Morris & Collins, Chapter 23, Exceptions 1 and 2 to Rule 136, at 23-057 to 23-062, for discssS¥

of the non-Hong Kong case Jaw.

Usef .  Iue (W0
seful reviews of the development of the English law rule may be found in Glencore Int | AG v Metro Trading fnc ()

- '

Sewell 157 ER 615, C 103 (HC) (Moore-Bick 1); Cheshire, 1208-1215, Dicey, 1393-1399. See also (“‘::1
Simpson v Fogo us'os‘)x:nuor Exchequer, Pollock CB (appeal dismissed: 5 H&N 728, Court of Exchequer € ';‘“'

em & M 195 (Ch) (Page-Wood V-C), Hardwick Game Farm v Suffolk Agriculiwd Fow

Producers Association | 1 » i 406 (HC)
(Slade J). [1966) 1 WLR 287, (CA); Winkworth v Christie Manson and Woods Ltd [1980) Ch

= Gl s Int " A ,

. s;t'c“:l u.l::, !1) 1(:\ ; ;:(1: tro :'mdmg Inc (No 2) [2001] 1 Al ER (Comm) 103 (HQ). J)
Re Anziani, Herpery v ncf;:ufhf } i Winkworth v Christie Manson and Woods Ltd [1980) Ch 496 (HU! qsmdc‘ 3
not so” RTIon “930] | Ch 407 (M8Ugham J): “Business could not be cam'cd on 1l
Glencore Int'1 AG + M

] 1 All ER (Comm) 103 (HC) (Moore-Bick J). fof c‘yﬁ
L [l

THE LEX SITUS RULE
(i) Security and other limited interests

The lex Sifus rule applies not only to outright sales, gifts 2
ete transfers of property interests but also to limited t

cuch as security interests. The interaction of different interests of this sort can be theoret-

cally problematic, but the absence of a Hong Kong authority suggests that the point has
qot been of any real practical significance here and it is not proposed to consider them in
depth in this work.*

€xpropnations and other com-
ransfers of proprietary interests

(iii) Retention of title clauses

Retention of title cladses in the cross-border sale of goods are discussed in Chapter 5 at
pams.5.055-5.056.

(c) Exceptions from the lex situs rule

Whilst the /ex situs-mlé-appears to be only a “general rule,™" it would seem that the excep-
tionsito it are ex¢eedingly narrow. In addition to the accepted public policy exception (see
(" “paras.6.025 afid 6:067), the following cases require consideration.

(i) Goods in transit on ships and aircraft

Dicey, Morris & Collins suggest that a special exception should be made in respect of
goods in transit upon ships or aircraft (though not the ships and aircraft themselves),
¢ namely that:

If a tangible movable is in transit, and its situs is casual or not known, a transfer

: which is valid and effective by its applicable law will semble be valid and effective in

England *?

‘- The notion of “casual” transit is said by Dicey, Morris & Collins to mean that this excep-
- tion does not apply “when the goods have come to rest at a definite stage in the transit, as
when a ship 1s wrecked and the cargo is saved”. There appears to be no judicial authonty
for this proposition in England or Hong Kong* but it 1s suggested that it is acceptable and
convenient. It should be noted that the principle is expressed positively, with the purpose
of validating intended transactions where possible, rather than invalidating them by virtue
of technical arguments. This seems appropriate.** The notion of “applicable law™ 1s not

\__-_—____.___—-l

" See the discussion in Cheshire, 1222-1223, including the special case of a donatio mortis causa.
 Discussion of the position in English law and references to the authonuies and literature may conveniently be found n
the section headed “Conditional sales and chattel mortgages™ in Dicey, 1405-1409.

- Bank voor Handel en 257 (Delvan J).
S Scheepvaart v Slatford [1953) 1 QB 248, 257( | W
Dicey, Ch 25, Exception to Rule 142, at para 25E.016. As noted by Dicey. Morris & Collins (at para.25.018), there 1S

i absence of judicial authority “probably due to the commercial practice of transferring [goods in transit] by means of

» Ao ' 6.0435).
, Jocuments of title such as bills of lading™. (For the situs of goods represented by d°~“"‘°“‘é :’; 3?(:8?;';:« I bet
‘ : Was quoted, obiter, by Slade J in Winkworth v Christie Manson and. Woods Lid [1?30] ek j;xlgc
) 'his was in the context of consideration as to the absoluteness or otherwise of the lex sifus rule A amned
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6.022

6.023

6.024

i the greater requirements of a substantial link g, the
Plag,
o

e imposed 1n connection with the reg; stration
bottom, designed to achieve the public 204l of alrc,a&
nachinery, and there 1s no obvious reaggy, f(O)f gy,
he purely private law contexts now undey con r.g“’ingn
an artificial sifus in the case of aircraft js thatst:i:m'““

of registrat se of alrcraﬁ W.l“ cause further complication, M0l
of a country has more than one law district (eg the USA or the UK Wher,

registration whic g
Still. the registration regime 15,

regulatory control over dangerqus

at

(iii) Goods outside national territory for other reasons

of course move outside national territory other than for the
ds may be taken on to lerra nullius (ie, in the mOdcnI:u

most of Antarctica) or away from the Earth altogether. It is suggested that, ordingsi

least. transactions 1n, $ay, 2 national Antarctic base or other area controlled, i c“wh
persons strongly connected with a particular country ought to be deemed to haye lhcir;},?,
in that country, and in other cases a closest and most real connection test should appy

reference to the particular transaction.

Movable property may

of transit. For example, g00 Worg

(iv) Goods in disputed territory

There remain significant unresolved territorial disputes in the modern world, mosigf
which appear to be connected with valuable resources. Which law governs transfers of
property interests in movables In such territories? It is suggested that the laws of the st
exercising de facto authority at the relevant time over the relevant territory should apply
subject to the usual possibility of exceptions being made on grounds of publicypolicy o

public international law.

(v) A broader “closest and most real connection exteption?

The borderline cases above tempt one to wonder whether they ar€ merely. ijlustrations of
a broader principle whereby the Jex sifus may, in truly exeeptional circumsIances, be dis
placed by a rule of closest and most real connection It is Suggested that:

(1) This temptation should be strongly/resisted in_conmection with ordina®
transactions, even in cases where only the immediate parties appear to be aﬂefwd
D view of the overriding advantage of havingta rule for property transaction®
which is both certain and reflective of the practical realities of life and the mode?
state system. The English courts have robustly so held.*

0 in respect o

2) There | ' |
(2) There is however much to be said for recognising an exceplio 4the s
and (¢

C::rtam issues falling on the borderline between the law of obligations
Ol property such as tracing,*

:

—

THE LEX SITUS RULE

(vi) Public policy

lear that there is a residual exception for cases in which a foreign law violates the

l licy of the forum.* See para.6.067 for discussion of this principle in connection

(vii) Other exceptions?

(t appears that there are no further significant exceptions.* It is important that they should
not be allowed to multiply: the simplicity of the /ex situs rule reflects the amoral realities of
the world, and attempts at judicial qualification other than in very narrow and well-defined

contexts risk undermining security of title and causing harm going well beyond any per-
ceived benefit in the particular case before the court.

(d) Intangible property

The situs of intangible property is necessarily an artificial concept. Authority 1s sparse, but

the following-rules appearto apply.
(i) Intangible immovables

of inffangible immovables, in the sense of interests in land less than absolute
is the-same as that of the land to which they relate.*

N

The situs
ownership,

(ii) Contractual debts

The analysis of debts gives rise to two problems which are closely related but which are
waditionally discussed separately: (1) sifus and (i1) a characterisation problem, namely the
proper scope for the application of a proprietary, /ex situs-based analysis in connection

with debts, as opposed to treating the matter as one for the law of obligations, and applying
the proper law of the contract. These issues will be discussed in turn, but their inter-rela-

tionship should be borne in mind.

The situs of contractual rights

-established rule is that the

A contractual debt has a situs, whether or not it 1s due.* The well
However, the application

situs 1s the place in which 1t may most properly be recovered.?’

e B e

“ See, eg, Winkworth v Christie Manson and Woods Ltd [1980] Ch 496 (HC) (Slade J) and Glencore Int'l AG v Metro
A Trading Inc (No 2) [2001] 1 All ER (Comm) 103.
In Winkworth v Christie Manson and Woods Ltd [1980) Ch 496 (Slade 1), obiter, postulated an exception where a party
does not act in good faith; this is justifiably criticised in Cheshire, 1213-1214, and by Moore-Bick J in Glencore Int’l
AG v Metro Trading Inc (No 2) [2001] 1 All ER (Comm) 103. Slade J also noted that there will be an cxcfcpt.lon whgre
a4 mandatory statutory provision of English law so requires, but this does not appear to be significant point in practice

(see Cheshire, 1214).
Reference is principally made in this section 10 conflict of law ¢

;Ppmaghcd with some care, since the relevant factors explaining the decisions :
he point can scarcely be doubted as a matter of principle. For illustrations, see Freke v Carbery

¢ Hoyles (1911 1 Ch 179
H::k Chi L‘:’“”g Karl v Commissioner of Estate Duty
8 Kong in a tax case; ¢f the suggestion by Upjohn Jn

;Ivm yet due has no situs. —
w York Life Ins Co v Public Trustee [1924] 2 Ch 101 (CA); Kwok Chi Leung Karl v CommIsSIO

ases but also to some (ax cases. The latter need to be

are often significantly different.
(1873) LR 16 Eq 461,

LA

a Privy Council decision on appeal from

1988] 1 WLR 1035,
[ ] & Co Ltd [1956] Ch 323(HC) that a debt

Re Helbert Wagg
ner of Estate Duty
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e difficult to see any real room for resolving these anNomaje .
On the authonitics, T/ : it is suggested, be to legis] S1n
isfactory manner. The best solution would, 1t 1s SUgg egislate for ¢
isfa -

of the situs of contractual debts with their proper law.

d Sa.
he equaling

(iii) Specialties

By way of possible exception 0 the rul.es Qiscussed ab(.)ve,. ther.e 1S scope for aTgumen;
debts arising pursuant to a deed (spgcnaltles) have their situs in t.he place wher, e de:‘;
is physically located at particular time. In the absence of authon.ty for this Proposi

the conflict of laws.® however, it is suggested that no such technical excepti Nip

' itus should appl N Shoulq p
recognised and that the ordinary rules as to situs should apply.

(iv) Cheques and other bills of exchange

The identification of the situs of a bill of exchange within the scope of the Bi]|s of Exchan

Ordinance is not usually relevant in the conflict of laws, since case law has established gif
ferent principles, not dependent on sifus, to govern the transfer of such instruments.?oTh'
effect of that case law 1s that (i) transfer of such instruments is outwith the Statute, (ii)i:
therefore governed by the common law rule of lex situs, and (i11) situs is the place where
the physical instrument is located at the time of the alleged transfer by way of negotiation
This amounts to a reversal of the pre-statutory trend to regard the validity of sych trans.'

fers as a matter for the proper law.” For the problems that this statutory rule creates. see
para.6.044. |

(v) Other negotiable instruments

The situs of a negotiable instrument outside the scope of the Bills of Exchange.Ordinance,

suf:h asa letter of credit, has never been definitively established by the case law: Alternatiyes
might conceivably include: '

T

(1) the place where the instrument is physically located at the'relevant time,”
(2) the proper law, or | -

(3) the place of proper recoverability, or

(4) the place of the debtor’s residence

debts).” (in the same sense-as ift relation to contractua!

heshy/

(1952] |
l WLR. 108 (Ch) (Roxburgh J) dmnbls:g ’): Re Bangue des Marchands de Moscou (Koupetschesky) (N0 ’ [115:0
afford little guidance in the elucidatio 5 .by the Court of Appeal in Havana as “cases of so special a character

w ’ - o . 1"
: See Dicey, Morris & Collins, Paras.23-032-23.035 principles of private international law in general”)
rau

& Seep aras.3.062-5.067. thonities and more detailed discussion.

| See cases cited in para.6.044
Favoured by Nygh, 74)

" The solution fav
oured, rather \entatively, by Dicey, Morris & Collins: para.23-039

e ¥
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THE LEX SITUS RULE

uld create too much uncertainty in the l?f oader sphere of negotiable instruments for it to
o commercially acceptable: the prpblem 1s.that one cannot know, from looking at a docu-
nent, where it was at t].1e r clevant time, OPUOU (11) would have been attractive but it seems
00 late NOW to adopt 1t In view qf the different path taken by the case law as to situs.”
Option (iii) would be cogsn.stent with the appr.oa.ch taken in relation to ordinary, non-nego-
iable contractual debts; it is suggested that this s probably the most appropriate choice on
the current statc of the case law, except for.negotlable shares.” In many cases, of course, as
with contractual debts, the re§ult of applying it will be the more specific rule represented
by option (iv): nevertheless, it .would seem wrong to lay down option (iv) as an absolute
rule. Authority 1S Sparses but 1t 1s sugges.ted that this approach is broadly consistent with a
decision of the English Ceurt of Appeal in relation to a letter of credit in which a particular
place was specified for payment. It was held that the debt had its situs in that place.” It is
suggested that this proposition is best regarded as a specific application of the principle
that the sinds is.the place of proper recoverability.” It is, moreover, suggested that letters
of creditand other negotiable instruments are not radically different from ordinary debts:™
in both'cases, it is suggested, the sifus is the place of proper recoverability, it is simply the
application of that principle in these different contexts which is somewhat different.

(vi) Bills of lading

Pledges of a.document of title, such as a bill of lading, are clearly governed by the law
of the sifus of the document.® However, the House of Lords in a Scottish case has held
thatrthe transfer of property 1n the underlying goods represented by such a document is
governed by the law of the situs of the goods, not that of the document.*' In a later English
appeal, Lord Pearce suggested obiter:

" See para.6.042,

© Itis of interest to note that the English case law prior to the Bills of Exchange Act 1882 referred to the proper law of the
bill in deciding questions as to transfer: see Trimby v Vignier (1834) 1 Bing NC 151; Lebel v Tucker (1867) LR 3 QB 77
(English High Court) (Lush J); Re Marseilles Extension Ry and Land Co (1885) 30 Ch D 598 (HC) (Pearson J).

: Shares are discussed in paras.6.049-6.050.

Power Curber Int'l Lid v National Bank of Kuwait SAK [(1981] | WLR 1233 (HC) (Lord Denning MR). Gnffiths LJ

appears to have been of the same opinion, though it is expressed somewhat enigmatically.

t1s of interest in this regard to note that the third member of the Court of Appeal in Power Curber Int’l Ltd v National

Bank of Kuwait SAK [1981] 1| WLR 1233 (Waterhouse J) was doubtful of the majonity’s decision as to lex sifus, but

started from the premise that “A debt 1s generally to be looked on as situate in the country where it is properly recov-

¢rable or can be enforced”. Waterhouse J then preferred to apply that principle with reference to the place of residence

of the debtor, rather than to the place of payment. Since the debtor in that case appeared not to have had any place of

esidence in the place specified for payment in the letter of credit, Waterhouse J would, it seems, not have regarded the

Sifus as being at that place. The difference between the majonty and minonty views in Power Curber therefore appears

0 be limited to that relevant narrow point (as to which it is suggested that the majonty was right).

In Power Curber Int'| Ltd v National Bank of Kuwait SAK [1981] 1 WLR 1233, Lord Denning MR said: “A debt under

a letter of credit is different from ordinary debts. They may be situate where the debtor is resident. But a .dc'bt under a

letter of credit is situate in the place where it 15 in fact payable agains documents.” It is suggested that this is only the

Lz ;asc Where the instrument specifies the place for payment against documents.
*¢ North-Western Bank Ltd v Poynter. Son and Macdonalds [1895) AC 56 (Scotlan

' I;os“,io" I respect of share certificates: paras.6.049-6.050. ' ey .
flglas v Robertson [1898) AC 616 (Scotland, HL). In that case, the documents were in England and the g were in

Seotland. Lorg Watson drew the following distinction: “In my opinion, the right so created, “_'hc'h“ in Englanfl oc i
Scotland, wil| give the pledgee a right to retain the ipsa corpora of the documents of title until his advance is repaid. The

d HL). See to similar effect the
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gibles ought also to be governed by the /ey i
he renvoi rule discussed above. Eﬂglis}.j'““

. - t |
aoain subject 10 N g
sugges:(:ls tig:\lt ‘he matter may be governed by (e Jex domicill™! o gy ’;.10:
sug\gﬁ were made prior 10 the development of the modern case law tg g, ¢
actus'™

hat validity of such assignments is governed by the {f;r situs (see para 6.023).“
lsuzlh it 1S suggested that they should not be followed. ,

(iii) Contracts in respect of property

In the event that A executes d document intended to transfer a proprietary intereg 0B

and the transfer fails for want of capacity under the lex sifus, IS it possible to enfore the

transaction as a contract'¥’ on the basis that the person who lacked capacity under the Je
situs had capacity according to (1) the law with which the contract had its closest copg.
tion™* or (2) his or her personal law? In the case of a contract relating to an immovahj

the English Court of Appeal held a century ago that, if the foreign lex situs invalidates .

contract relating to the immovable for want of capacity, then the English court will ot gie
effect to the contract." It is suggested that this should not be followed 1f similar cases g
in Hong Kong."*" It is one thing to say, understandably, that capacity to create, take of &
pose of a property interest itself is a matter solely for the lex situs; however, where fhére s
personal jurisdiction over a person who has promised to create, take Qr disposeiof sucha

interest and who clearly had capacity under the law with which the contract-has its closeg,

connection, or under his own personal law,"*' then the contract s};gtild_ be enforced, eifir

> fnr

“ In accordance with the pnnciple discussed in paras.2.087-2.100.

" Lee vAbdy (1886) 17 QBD 309 was decided on the basis that the sub nf'maqir of the assignment (& insurance P?N'
had no situs, contrary to the modern rule: see para.6.030. Mio:'was uphel %&S}W the assg
lacked capacity both under his domicile and under the law o of “contractip) ich appears 1o be =
“acting,” 1¢ the place in which the assignment was executed. In

blica de Gilatemala v Nuiiez [1927) 1 KB#% |
a number of alternative theories may be derived from the Court of Appeal’$ ons: lex domicilii of both p<=
(Bankes LJ), perhaps lex domicilii of both parties or perhaps the lex loci a&i@Scmlton LJ), perhaps lex sins 41§

haps lex domicilii of both parties (Lawrence LJ). QQ'&,

g:crof Scrutton U.‘s alternatives in Nuniez. Also see Re Anziani [1930] 1 Ch 407 (Maugham )).
r further discussion, see Cheshire, 1230-1232 and Nygh, 762-766.

Assuming that 1t is possible to treat it as a contract according to the law which has the closest and most real coens

:;::rau:m uoom;: - ple, a failed conveyance for consideration may relatively casil
g Rong domestic law, whereas a failed gift will not be perfected by treating 1t asd contract:

A co | ich i ‘
ntract the sole subject matter of which is land in a particular jurisdiction will, it is suggested almﬁdi;s ol °%
Icr

1

Lo

(2
e

the contract. For a court to analyse a single contract as, tearly ¥
ear

aws will almost never be appropriate unless the partics ¢
mplicatly.

:‘f d:gcmu contracts governed by different |
Bm o lhn.s and agreed i, expressly or i
ank of Africa Ltd v Cohen (1909) 2 Ch
For further cnticism of Bank
paras.24.074-24.077.

(M)} FO‘ the rclm nm
10N personal
" law, see para.7.044.

s

1%

% Africa Ld v Cohen case, sce eg Cheshire, 1202-1203, Dicey. M0™

y be e
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RECOGNITION, CAPACITY AND RELATED ISSUES

fically (where possible) or by way of a money award, whether by way of damages or
c

(iv) Non-contractual wrongdoing

Kong domestic law, the notion of “capacity” to commit a tort or other wrongdoing'**
3 Hot}g omer: age and mental capability go to matters such as whether any relevant state of
is@ m:zﬂas fon‘ned, or whether there was a breach of a duty to act reasonably.' Other legal
i may express the matter in terms of capacity, for example by asking whether the per-
Syswmscapacity to do wrong (in Latin, doli capax). It 1s suggested that such matters ought to
e ha:,—dcd as entirely ongs-for the law with which the alleged tort has its closest connection,
:chrzﬁ will usually be the lex'loci delicti. It would seem wrong to hold a person liable more
broadly in reliance.ona _p”ersonal law in such a context; conversely, it would seem wrong to
restrict liability artificially by applying the double actionability rule.

(v) Marriage

Capgcuy,to“marry or to'-cc;mréct a pre-nuptial settlement 1s a matter for each party’s ante-nup-
ual domicile: this matteér is discussed at para.7.118.

<

(vi) Succession

For capaeity:fo make a will, see paras.8.012-8.013.

(vii) Changes in capacity

1 is suggested that foreign retrospective changes in capacity should not be recognized.'™

However, in so far as they affect property interests then they should be given effect according
to usual property law principles, applying the /ex sifus rule."

(g) Capacity: persons other than individuals

The question of capacity of individuals has been discussed at paras.7.043-7.050. For
bodies corporate, including state entities,'* it has been said in England'’ that the rule
is that for the body to be regarded as having capacity by an English court, 1t 1s neces-
sary to demonstrate capacity under both (i) the law from which the body denives 1its legal

,

‘ ;) §°’ example, a crime which is not actionable as a tort but which gives nse to a duty of restitution.
ce eg Gorely v Codd [1967) | WLR 19; Buckpitt v Oates [1968] 1 All ER 1145; Mullin v Richards [1998] 1 WLR
5 ;304' McHale v Watson (1966) 115 CLR 199
r:;:’“” of Comras.t with the recognition of foreign expropriations of property sited abroad (see m.6.036 et seq). or
imc:f: r::c‘?mlwc Ca.nccllauons or vanations in respect of tort (see m5.094). To recofgn.uzc foreign retrospective
5 S Chiie 6lforc:i':.:§g wou‘l.d y:: ’cﬂ'cc.t be to open the door to expropniation regardless of sifus.
* Janred Properti ion ol t ’ ex smu. rule. . | ’ .
ltalian perties Ltd v Ente Nazionale Italiano per il Turismo (ENIT) [1989] 2 All ER 444 (CA), a case concerning an
. state enlity.
I:_": cdcm'cs from a long-standing rule in Dicey. Morris & Collins (Rule 162(1) In the 14th edition) that Tbc capacity
S 0?:;?0“‘“0" to enter into any legal transaction is governed both by the constitution of the corporation and by the
© country which governs the transaction in question.”
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