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- Suitable to the circumstances of the particular case,

- Commerce (ICC) Rules Art.22 and London

- This principle is reflected in the Act in a number of wa

h comnwntary at paragraph 24C).
At 5.40 there is a corresponding du
- necessary for the proper and expeditio
- section is backed up b
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us conduct of the proceedings. This latter
Y Powers to make peremptory orders (ss.41 and 42), and

of certain rights in the event

of delay.

the CPR requires the court to deal with
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t’. This includes B

e are proportionate to the amount of
g ‘§¢ Importance of the case, the complexity of the issues
" Clalposition of each party;

' w@\‘?ntention of both the Act and the CPR is similar. and the modem

should have at least half an eye on these provisions of the CPR, whilst
constrained to follow them.

autonomy — S.1(b)

e second principle is that of
S possible, with the parties

party autonomy, or leaving the initiative, as far
themselves. The principle that parties are free to
» . basis of the Model Law, and i

~ equally to be found in international arbitration, (see International Chamber :)Sf

Court of International Arbitrati
(LCIA) Rules Art.14). Art.19(1) of the Model Law provides: itration

~ ‘Subject to the provisions of this Law, the parties
. befollowed by the arbitral tribunal in congucungaﬁe&:fc‘f’ SS9 = procedure o

i . ys. Most significantly,
- apart from certain mandatory provisions (which apply in all cases, and to that

extent limit party autonomy) the provisions of Part I of the Act are non-

mandatory, giving the parties the opportunity to make their own choices

| wherever possible, and only coming into play if they do not do so, (see s.4). To

i large degree, the parties can control the format of the arbitration, and
- consequently the cost and speed with which it is to be conducted.

~We sl.wuld draw particular attention to s.34 which provides thatall procedural

~and -.ewdential matters are for the tribunal to decide ‘subject to the right of the

- parties to agree any matter’. This section alone gives the parties considerable

- Scope for imposing procedures on the tribunal. We comment in paragraph 33H

- on the potential conflict between party autonomy, as expressed through the

-exercise of .34 rights by the parties, and the tribunal’s duty to adopt procedures

as expressed in $.33.
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rf SGCﬁOﬂ sets out the scope of application of Part 1 of the Act. The section was
idently difficult to draft, and there were several attemipts to reach a satisfactory
laﬁon In the end, the scope of this Part of the Act is based on the concept of the
at’ of the arbitration, so that in general Part I applies to arbitrations where the
(!ﬁﬁt’ of the arbitration is in England, Wales or Northern Ireland. The ‘seat’ is
| defined in s.3. It is designated either by the parties to the arbitration agreement,
ibrby an institution or third party with such power, or by the arbitral tribunal if
authorised by the parties, or lastly (in the absence of a designation) by the court.
W Certain sectiongfONPart I apply even if the seat is outside England, Wales or
"« Northemlrel i i jurisdicti
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identifying the seat — Subs.(1)
Act applies without exception where the seat of the arbitration is in
erred by gxf\f provision of this Part 5, , Wales or Northern Ireland.
o “«&4 ’ibortmg the arbitral proces S ince “seat” is carefully defined, and to avoid complexities arising under s.3, it
(ﬂ %n ' - M\ séems to us important that parties to an arbitration agreement to which the Act
P ¢ 1 15 intended to apply should specifically provide that the seat of the arbitration
‘ ‘ls agreed to be in one of those countries.
“'  InCv.D[2008] 1 Lloyd’s Rep. 139 the Court of Appeal held that where parties
i ‘had chosen London as the seat of the arbitration (with English arbitration law
A bas the ‘curial’ law), and New York law as the law governing substantive issues,
% -";--' i they must be taken to have agreed that proceedings on the award should be
: 7l \only those permitted by English law. Choice of seat of the arbitration was also a
chmce of forum for remedies seeking to attack the award, and was analogous to
21 ap exclusive jurisdiction clause.
R
[2D] ;hStay and enforcement — Subs.(2)
- Certain sections of Part I concerning, for example, a stay of legal proceedings
4"~and enforcement of the arbitral award, apply irrespective of the location of the
seat Thus any legal proceedings brought in England, Wales or Northern Ireland
may be stayed, pursuant to s.9, in favour of an arbitration agreement that
‘provxded for arbitration in, say Switzerland; and any resulting Swiss award
- may, pursuant to s.66, be enforced in England, Wales and Northern Ireland;
;3 ; otwithstanding that the seat of the arbitration was designated as Switzerland.
l\ s’: ' This subsection ensures that the United Kingdom's obligations under the
j }\I ew York Convention on the Recognition and Enforcement of Foreign Awards
"'j e fulfilled As to these generally, see the commentary on Part Il of the Act.
| See, in this context, A v. B [2006] EWHC 2006 (Comm,) (which concemns the
3 - zapplicanon in Weissfisch v. Julius, below, cited anonymously), relating toan
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Section 2 — Scope of Application of Provisions

' . The exercise of these powers is, by the proviso, a matter of ‘appropriateness’.
* Thus we would, for example, think it quite appropriate that the court accede to
- arequest by a party to an arbitration, the seat of which is in Switzerland, that
'ab.s there be an inspection of property in the hands of one of the parties in England

Iy uﬂ " in the event that the Swiss courts could not act effectively: (s 44(2)(c) and (5)).
| L.,. We would also think it possible that the court might issue an injunction restrain-
ugw ing one of the parties in this country from dealing with property that might be

- dissipated in this country, when the seat was elsewhere.

Ay} In Weissfisch v. Julius and Ors [2006] 1 Lloyd’s Rep. 716, in the context of an
aF apphcatlon to stay English proceedings (for our comment on which, see A v. B,
.} - above), and in relatio @ arbitration that was unquestionably agreed to have
~ its seat in Swntze And to be governed by Swiss law, the Court of Appeal
declined to isgu®amnterim injunction to restrain the arbitrator from considering
] jussdigtion. It held that in accordance with principles of the law of
bitration recognised by the 1996 Act, any issues as to the validity
15/0Qs of the arbitration clauses would fall to be resolved in
g to Swiss law. For the English court to restrain an
A reement providing for arbitration with its seat in a foreign
nfringe those principles. Although exceptional circumstances
court in taking such action, no such circumstances were shown

1

ubss.(2), (3)

rovisions in subss.(2) and (3) apply notwithstanding that no seat has been
ignated or determined. Unless the seat is designated in the arbitration
greement, there may be a period, which could be considerable, between the
~commencement of the arbitration, (s.14), and identification of the seat.
- Alternatively, the arbitration may not have started at all but the court’s assis-
sl M. -tance may be required, for instance under s.44. Hence this provision.

' M"ﬁ It leads, of course, to a complexity in the proviso to subs.(3) in that where no
" seat has been designated or determined, the court, in making its assessment of

~ appropriateness, must prejudge as best it can the likely outcome of the designa-
~ tion or determination process.

lzéj‘t/:}; Powers where no seat elsewhere — Subs.(4)
| {?" The court may also exercise any other power it has within Part I of the Act in

z,; a8 support of an arbitration before the seat has been designated or determined,
- where it is appropriate to do so by virtue of a connection with England and
* Wales or Northern Ireland. If there is no seat elsewhere, then there is no risk of
4R ﬁ‘“ a conflict with other jurisdictions. The required domestic connection may well
~ be the likelihood that the seat of the arbitration will be in England, Wales or
~ Northern Ireland.

- One of the most likely uses of this power is where an appomtment procedure
| “has begun, but failed. Thus the powers likely to be relevant prior to designation
- or determination of the seat would appear to be those in s.12 (power of court to
‘< extend time for beginning arbitral proceedings); s s.17(3) (power of court to set
L aside appointment of sole arbitrator in default); s.18 (tailure of appointment
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N ?f@i"‘étl\er important sections of the Act, including the scope and applicability of
. Part L It is defined as the juridical seat as designated or, in the absence of
- designation, as determined. The Juridical seat’ is a concept independent of the

Ay 'Z)@_l_gc"e where the hearings or other parts of the arbitral process occur, which may
g ix}ot be the same (see paragraph 3C below). To know the seat of the arbitration
36, apply only ! - may be vital for enforcement purposes, particularly in international arbitrations,
>f this Sta \& R i and 5.52(5) thus requires it to be stated in the award.
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mb National Bank v. El-Abdali [2005] 1 Lioyd’s Rep. 541 Morison | went
ot a'and perhaps controversially, decided that Fngland was the seat of the

ttaﬂon and the English court had jurisdiction despite having accepted
pplicam's contentions that there was no arbitration agreement and that

arbitral award had been obtained by fraud, so that none of the provisions

ﬂl&atbitration began rather than at any later stage,

{n

»3 eir seat in Engl,md ' "5\'3(8), (b) or (c) could apparently apply. Referring to the ‘determination of
»L for their purp()go\ “ ' seat” as a sweeping up provision, he took various circumstances into

esig Th- 1 0r determmm by ~ accou tinreacmng his decision. These included the fact that from the award,
Irelanc iéehmmated 't‘cﬁdnot appear th y law other than English was applicable, procedur-

g;n ‘or substanti e arbitrator held himself out as a Member of the
Lo don Court rhational Arbitration (under whose rules London was
. presumed to'6e the seat of the arbitration in the absence of any agreement to
the contrs d steps required to publish and to enforce the award were to

Bqtak

o "’

themsel\ eS Or } |
y the arbitral trnbuml ' |

prhes designate the Se
g"&’  an arbitration has b

par ies agree the place
M fthe 1985 LCIA Rules);
,~ 3)- tration: ABB Lumimys Glo?

\ot ,3 t«the position under‘

kenhead | in the case of Braes of Doune Wind Farm
cAlpine Business Services Limited [2008] 1 Lioyd’s Rep. 608,
apparent express choice of ‘seat’ by the parties, ‘Glasgow,
né}e ate to the place in which the hearings should take place since,
OtheT references, the parties were agreeing that the curial law or law
@ rmed the arbitral proceedings was that of England and Wales. It fol

‘7

e \1‘; t? th¢ seat of an arbj,. :_. o @* gland and Wales was the true, juridical seat of the arbitration, bemng
By ~ Sgheyutisdiction whose laws would govern and control it; and the choice of a place
“}, t he with an arbitral \ _ "’; e the arbitration was to be heard would not affect that determination.

/J*" Contrast the decision of Cooke J in Shashoua and Ors v. Sharma, [2009] 2 Llovd’s

Rep 376, to the effect that where an arbitration clause provided for arbitration
to be conducted in accordance with the Rules of the ICC in Paris (a a suprana-
, ‘ib(_mal body of rules), a provision that the venue of the arbitration should be
' ,} Lohdon, United Kingdom, amounted to the designation of a juridical seat. The
i p'arties had not sunply provided for the location of hearings to be in London for
, the sake of convenience (and there was, indeed, no suggestion that London
i would in itself be convenient). In Enercon GmbH and Anor v. Enercon (India) Lid
*t2012] 1 Lloyd’s Rep. 519, Eder ] concurred with the approach in Shashoua and
observed obiter, that in respect of an arbitration clause which provided, The
venue of the arbitration proceedings shall be London ... The provisions of the
f Indlan Arbitration and Conciliation Act, 1996 shall apply’, he would have
| i‘eilched the conclusion that the seat of the arbitration was London. The approach
" in Shashoua was also followed by Blair | in U&M Mining Zambia Limited v
. Konkola Copper Mines Plc [2013] EWHC 260 (Comm.), where he held that a clause
: .“,x_ erring disputes to LCIA arbitration in London and further providing that ‘the
lace of the arbitration shall be England ... “ made it plain that the parties had
ed that the seat of the arbitration should be England. (However that conclu-
'Z{ i Qn did not prevent them from applying to a local court for interim measures
’{ pportlve of the arbitration where their agreement to LCIA arbitration and the
evant LCIA rules made such recourse available.)
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_4,3;) mandatory provisions of this Part are listed in Schedule 1 and have effect
_notwithstanding any agreement to the contrary

MLEE () ,
.({Q{'r‘fi '&:ot}!er provisions of this Part (the ‘non-mandatory provisions’) allow the parties
to ma f{e their own arrangements by agreement but provide rules which apply in the
absence of such a

10, SN

| yarties m@‘ag such arrangements by agreeing to the application of institus

g any other means by which a matter may be decided

. :
Itis in ' | whether or not the law applicable to the parties’ agreement is the law
glc Wales or, as the case may be, Northern Ireland.

than the law of England and Wales or Northern Ireland as
of a matter provided for by a non-mandatory provision of
tto an agreement making provision about that matter

Q@ Part is equifale
.l; $ | '..;’i,'L" "
" J For

» (1488

' G)se an applicable law determined in accordance with the parties’ agree-

ghis objectively determined in the absence of any express or implied choice,
ted as chosen by the parties.

.
N <
3 TA

’

i

YA A .
~ ‘agreement’, ‘agree’: s.5(1).
a8 éarty’ $5.82(2), 106(4).

A #oggh the 1950 Act contained some provisions which might fall away where

there was contrary agreement, in this form this is a new provision central to the
19 @;&éﬁfs operation.

.
......

.. P¢€e our comment as to the mandatory /non-mandatory status of ss.1 to & at
| (' ] ;‘m ."_'.ox g
B L LY
LTI . .
This section has the effect of rendering certain sections of Part L of the Act ‘man-
datory’, in the sense that they cannot be overridden by agreement of the parties,
‘Whilst leaving others ‘non-mandatory’, so that agreement to the contrary may
‘be made. It is fundamental to the scheme of Part I of the Act.
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