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1. INTRODUCTION

al validity of a will
d cems the form Mt a Wil under By
This chapter con ce with statutory requirements, l'"gl‘\h la

mplian , . .
dcpe.nds upon i?solZonsidefs the circumstances in which Wills 4

The chapter : same formalities, and can he . C Phivi].
ihey noed Ot C .mplly with the €an be myq, by SN
the age of majority.

| validity will be dealt with in Ch.4, and depe

nds U
..+ knowledge and approval, undue infj

POn 1.

h:
acity, : Uence .., dlep
as mental cap th formal and substantial validitv rang f,, Ry
ill affects bo Id1ty, and j¢ 4., Ty
forgery ofaw S ey, Wigh ¢ !
chapter.? Wiy,

No form needed for a will provided there is a testamentay inteng;
Oy

A will need not be in legal language or in any particular fory,
any duly executed document operates as a will and is entitled ¢, & h',l‘} Ny
:+ s intended to be testamentary In effect, i.e. that the persop cxeou Py
that it should not take effect until after their death, and that it i« dorar S Lingy,
for its vigour and effect.’ %)

It has also been noted that even a \:vnll in proper form requires v
on the part of the testator. This requirement 1S additional o the S fegt,,

tormg) o,
¢ f" |
ments set out below. “Qua,

Minimum age

Although the legal capacity to make: a wil.l according to one’s EN
properly an aspect of the law on substantial validity, that rule is rejayag e
to privileged testators, which are considered in this chapter.’ The, posisi, -
privileged testators may be shortly stated. By 5.7 of the WillsA 1837 o1,
over the age of 18 may make a \.vnll. For wills made Prior1Q. &January 197 -\
minimum age was 21.¢ Thus a will made on the day beferc.a'testatog’ e

ey N 9 S/CTohicH
birthday is void, unless entitled to make a privileged Will. Howevg;, Mhgoe ci

the court was prepared to make an order prospegqug?s-éppointing the Mother of;
terminally ill 14-year-old girl as administrator©f\her estate, if orderto preyer

o \ N
\
N
| “":
See para.3-041. \}, ‘ _
2 See para.3-041. See Ball v Sisson unreported 17 January 2020 at [19(b)] and Face v Cumurgt

[2020) EWHC 3119 (Ch) at [46].

s 1-001. s

4 SC?cmooke (1866) L.R. 1 P. & D. 241; Robertson v Smith (1870) LR. 2 F. & D. 43 ;45 Re (o
(1871) LR.2P. & D. 362.

*  See paras 3-041 and following. . e

¢ Family Law Reform Act 1969 5.3. At common law a person attained a particular 2 R
preceding the anniversary of the birthday: Re Shurey [1918] 1 Ch. 263. But in lh,t ‘it
niversaries occurring after 1 January 1970 a person attains an age at the comnnen@ll:}l:‘-/~ At
birthday: Family Law Reform Act 1969 5.9. (No one attained an age on 1 January /" .
whose birthday was on that date would have attained the relevant age under the COMTPT o
December; persons whose birthday fell on 2 January would be affected by the ne® 70 70
tain the age until that date.) As a result of this rule a person born on 29 February in @ < .

(1817 6M
attain an age on | March in non-leap years: see R. v Worminghall ( Inhabitanis) | 1817)
350.

[68]

vih @
» Only o

di

the @ ill, and would allow the court to impose conditions on that authority.

sag

d.sp"“d of.” |

FORMAL VALIDITY UNDEr tie WiLes Aer 18417

.ement after hier death with the girl's father, as o how her s, Sould fe

the Law Commission’s proposals in 2025 it has been proposed to reduce
Under m age at which someonc can make a valid will from 18 10 16 In addi-
:posed to confer on the Family Court a power to authorise 4 child under

of 16 10 make a will, if the court is satisfied that the child is competent’ (o

only the formal requirements for wills under the internal
ales. However, as 1s explained elsewhere, © by virtue of the
lish law also recognises the validity of wills duly executed in

1 law of the county in which the will was executed. or

&nec(cd, either at the time of the will or of their death.
1ol nationality. In today’s global society, it is important not
P mal validity of an apparently invalid will under other ap-

%orm'al validity under English law depends upon compliance with 5.9 of the Wills

Xt 1837.11 This section was amended by the Wills Act Amendment Act 1852 and
the Administration of Justice Act 1982."

W
i

For deaths on or after 1 January 1983 the provisions are as follows:

“Signing \d’nd attestation of wills.
9 — Nowﬁ"’ shall be valid unless—

(a)' it 1sm writing and signed by the testator, or by some other person in his pres-
~ ence and by his direction; and

Re JS (A Child) (Disposal of Body: Prospective Orders) [2016] EWHC 2859 (Fam); [2017] 4 WL R.
l. The child wished to have her body cryonically preserved in the hope that a cure for her cancer
would be found in the future, and her mother wished to honour those wishes.

Law Com. No.419, Ch.10.

The word “competent™ is used in the proposal to adopt the test in Gillick v West Norfolk and Wisbech

See para.2-035.
Practitioners should refer to the Law Society’s note on Disputed Wills, updated on 5 September 2023

) ’"W/Wlawqggm org.uk/topics/private-client/disputed-wills. This provides guidance for sobicr-

2

13

tots_wm;&éigsggd,for information regarding a will which is the subject of a dispute, especially in
respect Oqurke\) Nugus requests, The Note also gives advice as to preservation of estate asses
pending the resolution of a dispute.

Administration of Justice Act 1982 5.17. See also para.3-031 for temporary amendments made dur-
ing the Covid-19 pandemic.
“Will'a_»‘ W;&Qgt&ment. codicil, an appointment by will in exercise of a power and any other

sition: Wills Act 1837 s.1. Although it is unlikely that the will of a person Wwho

169]
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ForMAL VALIDITY UNDER THE WILLS ACT 1837

() itappears that the restator intended by his signature 10 gjy, effecy. 4 e will Mmposals for reform
© :;dsignamm is made or acknowledged by ic testator in (he s, Wil Elec ot w.;n'(')“‘: stands, it is. like}y that a document which exists only digitally,
' or more witnesses present at the same time: and eNCe o A\ As the la\l" cannot be a valid W.l”. No case hfas held chcrwmc, though the Law
(@) each witness either— e : qol Ph’,'Si?al ’;;as described the point as uncertain,* lakmg.(}'mc view that while an
(1) anestsandsugns.the. will; or Commls.smﬂ." would surely satisfy the requirement of writing, it remains uncet.
(i) acknowledges his signature, | Jectronic Wlan- typed name or other electronic signature would meet the need that
in the presence of the testator (bpt not necessarily in the Presence ¢ whcﬂl‘f{ > ned” by testator and attesting witnesses. As noted by the Law Com-
witness), but no form of attestation shall be necessary,” - Olany they chi" b:n :;gctro ic document is likely to satisfy a statutory requirement for writ-
Y jssion, 81 *0=2 cases such as Hudson v Hathway,” a name typed or dr-

For deaths before 1 January 1983 the pr?v;sznons undcg‘ the Wille Act 151s ;:g. and 1N l:‘he l:gshttagr and attesting witnesses on an clcyctronic d()ClTI'[T)Iim. o?rc'lv\::’:
amended by the Wills Act Amendment Act 1852 were as follows: ° Jigitally by the of electroni€ Verification, could well supply the requirement for a
“9.— No will shall be valid unle§s it shall bp In writing and EXecuted ;. some othC.Nt?égiﬂheleSs law stands, it must be regarded as foolish to at-
hereinafter mentioned: (that is to say) 1t shall be signed at the foot or eng thc;m—.n"‘“'ﬂt: gignature. ake an eleci or advise a testator to make one, not least because
restator, or by some other person in his presence and by his direction, g gu“\cht DY (he empt 10 e tenti te Rules 1987 and the practice of the Probate Registries

<hall be made or acknowledged by the testator in the presence of two or .. Sl & the Non-Content .

endment to allow an electronic will to be admitted.
Commission has now recommended that electronic wills
, but onlydwhen certain extra formality requirements are met. in
< presc paper wills, in order for electronic wills to provide
o n as paper wills. A “reliable system” would have to be
ink any electronic signature to the person whose signature
ectronic will so that it can be distinguished from copies of
rotect the electronic will against alteration or destruction other

y ! ore \ Ina :
present at the same tme, and such witnesses shgll attest and shall subscripe i \:1 g would requit
presence of the testator, but no form of attestation shall be necessary, 4 lin |

By s.13 of the Wills Act 1837: “Every will. exgcutcd IN manner
required shall be vald without any other publication thereof™,
These statutory requirements are now examined in detail.

hereinha
”““h'ﬂ()rc

A will must be in writing

Under s.9(a) of the Wills Act 1837: “No will shall be valid unless it s
writing”.15 This has been the case since the Statute of Frauds 1677, at lea
tion to wills of personalty. . | e { \ V*

This is construed, unless the contrary intention appears, as including'veferencs
to typing, printing, lithography, photography, and other modc;s. QLreprésenting g
reproducing words in a visible form.'* . A o, '

A will may be written wholly or partly in pencil'’ or i
there is a presumption that where a will is written in a ¢ |

& teportelaborates on what is meant by a “reliable system”, referring to the
atvilent phraseused in 5.2(2) of the Electronic Trade Documents Act 2023 Tt
envisaves that a mere typed name would not suffice as being reliably linked to the
"werator or attesting witness. The Law Commission also notes that, while there are
» protections available to prevent strangers having access to one’s data, those that are
most likely to attempt to commit fraud by forging an electronic will may have ac-
cess (o the testator’s personal documents and devices, which could make it easy to
impersonate the testator electronically, and that even biometric verifications, once
obtained by the testator, are often then stored on a device to be used again.s The
Law Commission’s proposals offers no specific to solution to these concerns. but
propose to confer a regulation-making power on the Secretary of State to elaborate
on hou{ the formality requirements for an electronic will may be satisfied. However,
according to the draft Bill, it would not require any regulations to have been made

before electronic wills would be permitted, so it could fall to the courts to establish
what amounts to a *“reliable system” in this context.

probate unless the court decides it represents th
material that the will contains blank spaces
It may be written in any language.?!

ates’s final ir}lc‘t;li(m"h 1S 1m-
W4
n & blank page’
R

"V
$\

died before 1983 will be submitted for probate, the possibility remains because no statuton |umits-
tion period applies in probate: para.]1-004.
" See Whyte v Pollok (1882) 7 App. Cas. 400. | o
See, however, para.3-041 onwards and privileged testators, who are not required 1o COMP)

e e heamdiol c 40
SRR IR 100 |
. AME B ‘ . pa‘ah
* Law Commission’s 2025
' Commission’s S LA 1 S
b,mwm‘mh\“co Report, Modernising the Law of Wills (Law Com. No.419), 8.19

-

In the Goods of Adam (1872) LR. 2 P& D. 367.
Comebyy Gibbons (1849) 1 Rob. Ecc, 705; Wotton, In the Goods of (1874) 3 V. & D. 157
Whiting v Turner (1903) 89LIT. 71; see Reynolds v Kortright (1854) 18 Beav. 417.

[70)

e SR s o Commission’s position on this shifted during the ltati s from its
these s At Rt . unng the consultation process from s
ettt wdbiempes ‘ gl View inthe 2017 Consultation Paper 231, Making a Will, para 6,15
Interpretation Act 1978 5.5 and Sch.1. dson v H 12022 : e
" Rymes v Clarkson (1809) 1 Phill. 22 at 35 name at the botoy ¥ [2022] EWCA Civ 1648; [2023] K.B. 345, a case about an email with a typed
" Orin'y Orin, The Times 20 December 1921, Ly Popeny At igpg, " el 1o be signed writng within the meaning of .53 of the Law of
)
21

o Com. No219, para 8211,
- OMNo219, para 8138,

[71]
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Under the Law Commission’s proposals, electronic wills w

ith paper wills; either could be revoked by the other,2s 1 Ve
W ’

- COn.

A 1 ",
Sectronic wills could be revoked by destruction. Posed
A will must be signed by the testator
. Act also provides that the will must he ..

Section 9(a) of the 1837 : , be Sign..
lestator. or by some other person in the testator’s presence gpd by the ::l\:, e
direction. “or
What is a signature?

To constitute a signature, the name should be put on the paper wi;}, the
of authenticating the document. The overarching requirem

e ! ENLOf 5.9 s (1, -\qu:.g(
tion of fraud; and thus there must be an original signature of the oq,

alor. 1. oy,

has been held that a photocopy of a signature of the testator was noy :t”f( i}ci.c\ ¥
A testator’s initials have been held to be a signature®; and the words “y, "u':“-"

ing Mother” in a holograph will, have bce? held to be a valig Signalyp s

signature uncompleted because of the testator’s weakness has been el Suffic ‘

where the completed part was intended Eo be a signature.’® Apd Where 4 lcsl.-,“

wrote their own name as part of the heading to a holograph wil] Slalgy

. , this COnSli{uzcd
signature.*

A mark

It is a sufficient signing if a testator put thf:ir mgrk on the.wi_ll, cvcn.mﬁinémc)‘
could write®? and even where their hand i1s guided.?? It is Imma

ridhhg b,
testator’s name is not put against the mark, even though the 0amE dock not s
anywhere on the face of the will*; or even though a wrong narhg

Me Is4ritten Ag3ims

- A ) & 0

the mark by another person. But probate will not be g;aqpq, Where thege fyg
evidence, or only highly suspicious evidence, to identify.th& person affixingth

mark with the testator.* ; @ NN
A thumb-print has been accepted as a sxgnats% s has z{:@d@!phcmblc

scrawl.?® @
% Law Com. No.219, para.8.201.

 Lim v Thompson [2009] EWHC 3341 (Ch); [2010] W.T.
para.8.29 as evidence that an electronic signature may no
Re Savory (1851) 15 Jur. 1042; see Re Christian (1849
116; Reynolds v Reynolds [2005] EWHC 6 (Ch).

“#  Re Cook [1960] 1 W.L.R. 353.

Re Chalcraft [1948) P. 222; cf. Re Colling [1972] 1 W.L.R. 1440,

Wood v Smith [1991] 2 All E.R. 939 and on appeal, [1993] Ch. 90 CA; followc;lo:;anﬁzijz‘l ;
Weatherhill v Pearce [1995) 1 W.L.R. 592; and Couser v Couser [1996] 1 W.L.R. 1301.¢l.
[1969] NZ L R. 454,

Baker v Dening (1838) 8 A. & E. 94; Re Field (1843) 3 Curt. 752. R e
Wilson v Beddard (1841) 12 Sim. 28 (although this was a case in which the will was tre:

al the testator’s direction),
Re Bryce (1839) 2 Cunt. 325, :

Re Clark (1859) 1 Sw. & Tr. 460; Re Douce (1862) 2 Sw. & Tr. 593.
Edmonds v Lewer (1865) 11 Jur.(N.S.,) 911,

Re Finn (1935) 154 LT a.

Re Kieran (1933] IrR. 222,

10
N

® cited in Law Com No.2l4,
ce.

> Ecc. 110: Re Blewin (1880) SPD.

A\

ESREY

7. .

(72]

z :

N\

'N “"‘J

Sealing

Sign
heen he

P "N

thumi

}

4

-

%

3y

D

. & - .
 SAma e
A .'é- by . » ';‘

'.'" l“

sign animo testandi, that is a sufficient sign
d as the mark of the testator,”

.....

, ure by a seal with the testator’s initials® or a stamp with their name*!
ature Uy -
|d sufficien

t and probably sealing with a plain seal would suffic
ecessary to show that the testator intended to mak

1, tglature

.zversion of 5.9 of the 1837 Act, for deaths on or after 1 Janu-
s nernecessary that the testator’s signature should be in 4

i would be n

5 of execution, eV
. e N

. 1"
. a. 0"

Seawell (1765) 3 Burr. 1773; Lewis v Lewis
Avison [2021) EWHC 2356 (Ch) at [102], it was held that the

signed did not give rise to a sufficient doubt about due execut
be proved in solemn form fi

A

"W M;,.-:T | .3‘
4 ’; I

1 ang
v 0->l

ForMAL YALIDITY UNDER THE WILLS Act |87

N ol | | |
tor imemiOﬂﬂ“)' or unintentionally, signs under a w
mmelf ; :,:vnded they

rong or assumed
ature, for the name

TR 5 .(-".".‘ .)'l‘ 0{.". l)| '

has
. In these
¢ that their

necessary that the testator “intended by

will consists need not be severally signed by
same room where the execution took place.

% Re Redding (1850) 2 Rob. Ecc. 339; Re Glover (1847) 11 Jur. 1022,
4 Re Emerson (1882) 9 L.R.Ir. 443.

0 Jenkins v Gaisford (1863) 3 Sw. & Tr. 93.

“ Asto which see para.3-018. This change to 5.9 of the Wills Act 1837

Amendment Act 1852, see para.3-015), followed the recommen
Committee. See Law Reform Committee, Twent
(1980), Cmnd.7902.

oo c1(1863) 32 LI.P.182; Re Horsford (1874) LR.3 P. & D. 211; Re M'Key (1876) LR. 11 Eq,
ae SRR 45 AN RN WASUY 2

o o Lowis UISOBP 1 Re L
Re] k‘ nan |\ «‘2]193!‘&5 =5
 US)21R. 612, As

[1960] 1l W.L.R. 495 (pressed together on table),

& tenor of the two pages read together.
(73]

ny particular
his signature

the testator.

25 ** At one time it
rder to prevent fraud, the sheets must also be attached in some

meof execution,* or at any rate held in contact

time.* However, it suffices if the sheets are all 1
control of the testator at the time of execution,* and sheets found after
o death of the testator bound together are presumed to have been so bound at the
‘ ion, even though the numbering of the sheets was not consecutive

{
» ' .

(e.g. with finger and
n the same room and

(as amended by the Wills Act
dations of the Law Reform
y-second Report: The making and revocation of wills

Gregory v Queen’s Proctor (1846) 4 N. or C. 620; Marsh v Marsh (1860) 1 Sw. & Tr. 528: Bond +

[1908] P. 1; Re Tiernan [1942) LR. 572. In Goodwin v
fact that not every page of a will was
ion of the will to justify requiring it to
| Or COSts purposes, even though the attestation clause referred to their hav-
ing b“"ﬁm; AN

Sterling v Bruce [1973) N.L 255; as to proof of this see Re Madden
10 proof of what were the constituent parts of the will when it was executed
(1873) LR, 3 P. & D. 84; Gould v Lakes (1880) 6 PD. 1. |
3 P & D. 84 at 86; British Diabetic Association v Chenery (2024] EWHC
approving this passage. There ,a will was held valid, though written on two
% 8 Ol cardboard, cut from food packaging, only one of which was signed, even where
Meaddan s o ‘ %}lseql § the other; the presumption that both pages were together in the
| > of Xecution was supported by the pagination of the two picces, the apparent use

3012
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FORMAL VALIDITY UNDER THE WiLes Act 1837

In an Irish case™ L Was held that t;fc a “rilslu\t:?;ti\m“cn (;;1 slct\;eral discop, gty two prohibitions:
~ : was that the i V) . ,
and only the last was cchl;l:g.‘h ;s tgstalor ALt Hitaof cxccu";li]?lc Wil] M‘,?M‘q‘ The S& , .. shall be operative to give effect to any disposition or direction
~oom and under the contro ON ang Olighy " g ™ 1 A which follows it, nor shall it give effect to any disposition or direc.
admitted to probatc. > lojy i i underest Foggnature shall be made. ™
| s L avgh
g varie T e F,'d» 1"-".-
Former requirement that signature be at the foot or end | e ; o Mﬂéﬁmy pefore 1 January 1983, where words followed the
o th oA t into the will in one of the w-
: ' ¢ in the €92~ "4 put were not brough | ¥ays set out
However, for deaths which OC:ClE"'efi 2:{3: tlo]gg‘ff‘? "19?3 s the Previoy, | i ﬂ‘t“wr'sﬂfg"ggrx& they could not be included in the probate though written with
applies. This required the testator s S inally enact 3:1 5 ;)Ol rend” of ¢ b !ess.l of mel?n( ntion pefore the execution of the will.*' The court might therefore
tion 9 of the Wills Act 1837 as ,:r:gll8§2y . ar:ie s flowever my g, \U;'”- 'meeﬂw ali that was written above the signature of the testator and reject what
10 5.1 of the Wills Act Amcndn}e.nt Sk q d’ 3: ‘:. ¢r 1o avoid the INJUSticec ﬁf}"‘“ t it to Pfo‘.’f wut only if satisfied that such signature was intended to give ef-
rbose provision provicec taat b jtten be e signature as the testator’s will® and not merely to

carly cases. This ve

«___ every will shall, so far only as regards the position of the signature of

hcthakw

of the person signing for him as afprcsaid, be degmed to be valid ... if the SI8Natyre ot
be so placed at or after, or following, Or under,* or beside,*® or opposites ot X ‘jil
end

the will, that it shall be apparent on the face of the will that thf Lestator intendeg 4. .-
effect by such his signature to the wnting signed as his will,% and no such will \hd ’gl“c
affected by the circumstance that the sugpaturc shall not follow or be immcdm;c}\ ".,.?c
the foot or end of the will,** or by the_cnrcumstange that a blank space shajl £ r\d:t!
hatween the concluding word of the will and the signature, or by the Ciffumsu_{ce !»Hne
the signature shall be placed among the words of the testimonium clause  or of the '\‘13‘ |
of attestation.s or shall follow, or be after or under the clause of attestation, ejjhe, :L
or without a blank space intervening, or shall follow or be after or under, or begjg, L:B
names or one of the names 0

f the subscribing witnesses,* or by the circumstance gy the
signature shall be on a side or page or other portion of the paper or papers cont Aiing

will whereon no clause or paragraph or disposing part of the will shall be written a4
the signature, or by the circumstance that there shall appear to be sufficient spageing 8
at the bottom of the preceding side or page or other portion of the same Pﬂlxr,pﬁ-x\m
the will is written to contain the signature;’ and the enumeratign ¢f th&abhe |
circumstances shall not restrict the generality of the above enactment’ , 3% S’

| v"‘
(o2 SN (
4 Re Tiernan [1942] LR. 572. )

w'
S
©  Re Woodley (1864) 3 Sw. & Tr. 429: Re Powell (1865) 4 Sw. & 1&%‘ N\ “
9 Re Jones (1865) 4 Sw. & Tr. 1; Re Wright (1865)4 Sw. &Tr. ﬁ% rombs (1866]%R. FP &D.
302: Re Ainsworth (1870) L.R.2P. & D. 151; Re Usbo T.L.R. 5&%50 Rgrb"e_@; 193]

P. 102: Re Hornby [1946] P. 171. \ :
i Re Williams (1865)L.R. 1 P. & D. 4; Re Hughes (18 2 PD. 107; Ro,»*!g‘:"i{grr:s [1895] P. 163,
278 (a notarial mif %?’

- N sel
n was that all

%

ispositive par

to proof.™

USA J(ofriem an)

were held invalid).

.....

2 Re Beadle [1974] 1 W.L.R. 417.
' Page v Donovan and Hankey (1857) Dea. & Sw. erposed). i
% Re Mann (1858) 28 L.J.P. 19; Trott v Skidmore (1 860) 2 Sw. & see Winsor v Prar (1821)

J.B.Moore 484, e
5 Re Walker (1862) 2 Sw. & Tr. 354; Re Huckvale (1867) L.R. 1 P. & D. 375; Re Casmore (13

| P &D.653: Re Pearn (1875) 1 P.D. 70; Re Harris (1875) 23 W.R. 734. nifl
% Re Puddephat (1870) L.R. 2 P. & D. 97; Re Jones (1877) 46 L.J.P. 80: Re Horsford (15/3) L5

P. & D. 211.

018.

~

* Sweetland v Sweetle

t v Hunt (1860} LR 8 G”K‘”‘)WTI:Q*‘Qu

AF3E AREAN AL
ction of the court | | . .
ve &lff Qf .ﬂ)}’n will, though it occupied a place on the paper literally above

(I874) LR.3P. & D. 164;

take this course where to do so would defeat the
sense of their testamentary dispositions.™
n several sheets only the last needed to be executed.

witnesses to a will of this type only observed the last sheet,
bn of due execution.® This rule did not extend to a series of

" ~demdependent dg

ents.® Where a will consisted of separate sheets
e titne of execution, but the attachment might consist
the sheets between finger and thumb® or a pressing on

\inJseveral sheets, any signatures by the testator and the wit-
ects were, prima facie, to be regarded as in authentication (1o
holation) and not in execution.®” But where a will had been duly
here followed additions, duly executed at the end of them, the

the dispositions are valid.”

ol the obvious sequence and sense of the context, it appeared to the

‘that the signature of the deceased really followed the

or before the dispositive part or parts thereof, such part or parts might be admitted

O L) BETCENT ) iy

}

 Harris: Murray v Everard [1952] P. 319; Re Bercovitz [1962] 1 W.L.R. 321; (in which cases the wills
9 ReArthur (1869-T2) LR.2 P. & D. 273,
“ The signature must have been intended to give testamentary effect to the document. See para.3-

‘' Re Evans (1923) 128 L.T. 669. |
“ Re Anstee [1893]) P. 283; Royle v Harris [1895] P. 163; Millward v Buswell (1504) 20 TL.R. 71

see Re Gee (1898) 78 L.T.
etland (1865) 4 Sw. & Tr. 6; Phipps v Hale (1874) LR. 3 P. & D. 166; Re Dilkes

8439 § wils
Margary v Robinson (1886) 12 P.D. 8.

d (1865) 4 Sw. & Tr. 6; Margary v Robinson (1886) 12 P.D. 8.
s Proctor (1846) N.C. 620 at 639; Marsh v Marsh (1860) 1 Sw. & Te 3%

N TP NOQ

5 Re Wright (1865) 4 Sw. & Tr. 35; Re Williams (1865) LR. 1 P. & D. & Hunt V.EOE 70 s Queen’s
P. & D. 209: Re Coombs (1866) L.R. 1 P. & D. 302; Re Fuller [1892] P. 377; ;'Wlllhusg) ¢ 595. :.‘-f‘._\,,. iile, dec [1960) | W.L.R.495.
(1904) 20 T.L.R. 714; Re Moore (1901] P. 44; Weatherhill v Pearce [19951 1 WL 5 g 0 o rse (1867 LR. 1 P. & D, 382; Re Hatton (1881) 6 P.D. 204.

% Signature at the back: Re Hammond (1863) 3 Sw. & Tr. 90; Re Archer (1871) LX.
Signature on a separate sheet: Re Gausden (1862) 2 Sw. & Tr. 362; Cook v Lamber! o
&Tr. 46; Re Horsford (18T4)L.R. 3P, & D, 211; Lewis v Lewis [1908] P. 1; Foster v C 1l g
1 WLR. 495. Will in envelope: Re Lambert (1862) 31 L.J.P. 118; Re West (1863) ‘()L Tt
Nicholls [1921] 2 Ch. 11; Re Mann [1942) P, 146; Re Bean [1944] P. 83; Re Beadle “T 2119 CA
417: see Re Davis [1952] P. 279. Signature at the top: Re Stalman (1931) 145 L.4-

(74]

1863) 3 3

R . ] : : W .« :
! n Da N el I e &
7‘” I \\L‘f" " e e 03
’

2 Y R
Tl

IWLR.495.

klin (1855) Dea. & Sw. 7; Sweetland v Sweetland (1865) 4 Sw. & Tr. 6: Re Dilkes (IST4)

v Hale (1874) L.R. 3 P. & D. 166; see Leonard v Leonand [1902] P. 243.

Re Kimnina ¢3¢ &h4l9~s XS A VRR) (Wia g :
mpion (1864) 3 Sw. & Tr. 427; Re Worton (1874) L.R. 3 P. & D. 159; distinguished in Royle v

73]
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e FORMAL VALIDITY OF Wit i s

MVA‘JDWY UNDER THE Wiis Acr 1877
Words which followed the signature of the testator were admitteg

could fairly be regarded as |pt§rl|ncatlons In the body of y, tn,\rm,,” :

incorporated by reference therein™ It had to be established that y, |° Wil] gy !

Wu.lf_a previous positive direction ha
11 the testator need not repeat |
Wi" ﬂ] pe t1t, buf the lCStator must do

o). tm - : »
Y understood at the time
b show that they enat the other party wag ign.

| been given (o the

-
-

: itten before executi 1At wag T ez
after the signature was written belo . on and that there Were \ Vg g 8 .mm,m&context of destruction of a will
ence to bring the clause into the will; words such as “see other Sid VOrds hfr"'(‘l nmembehﬂlf - ihat & gesture may be a sufficient d at the testator’s diree.
asterisks to connect the words. But the mere fact that the cxcculcde OF Uffu. mdnwwhﬂﬂ' B unicating oAb .4 Irection even thoughy the
ended with an incomplete senlc}n;c was not sufficient to allow u\gd" % ‘hctq uﬁ“‘. of WBS %&tﬁma signature made by another was made |
words following the signature ol the testator.’ adm,\\! i Mwa . 2 48 made in the testator’s
0N f Affi ir direction 1s not essential®>; but a suitable attestatin
N clause

P"‘"“ © %6 The cases relating to the presence of witnesses™ apply 16 (he ores-

Time when signature made chould be"”d"q‘ ‘,_“‘,ﬁé'té;a,will 1s signed on their behalf,

l

3-016 Although the strict requirements as to the place of the testators : : :

= A S : . I'S Sign. theirjsignature inten :
now been relaxed, it is still essential that the signature be placed 0; ?;z‘ndlljrc bt ) gn d to give effect to that will
the testamentary dispositions have been put there, unless the ap 1€ Paper &

38 : CPVT afye
signature and writing of the will were all part of one operation.s PeNding o7

i ills Act 1837, in the case of deaths on or after | January  3.918

-

sopeal -; at the deceased intended by their signature to give effect 1o
. >guirement has sometimes been thought of as a statutory codifi
Signature on behalf of the testator by another tator to have an animus testandi, but it is a:iiliressedci:
3-017 Section 9 provides that a will may be signed by some other per
testator’s direction and in the testator's presence, and this is commop]y u‘:" DY the
the testator is too physically disabled or frail to sign. Such person may bc“:d Wherg
monly is the person who drew the will,’® one of the attesting wimc“c?q.c
505,77 %

beneficiary.”® There is good signature if the person signing for the test ' ed;ifra’t&ctator signs a document which they believe to be their will

: : A0S one | e

79 X m | ¢ 2, ' . —
their own name, 8(c)>r in the name of the tgstato.r. A mark, whether a cross OF f&lﬁ:ﬁw: »owive effect to it as such. The content of the will could then be rectified
name, is enough,* but not a name pencilled in beforehand.® Pa of ﬁé‘%dﬁiiﬁ'i'$taﬁon of Justice Act 1982.* The previous cases holding

.y

( estators who sign a document mistaking it for another cannot have intended

In Barrett v Bem. the Court of Appeal confirmed that more thap/ieg %
| " make the document their will were thus overruled.*

. : : , dCquy
cence or passivity by the testator 1s required; there must be CV)'\den‘Eé;_of smgc

tive instruction on the part of the testator before this SCC[iOﬂ%il[;g'cfga(isﬁcd}: Iha

direction must be apparent to the attesting witnesses; thc«;ggawr must, by &t of
word. in some way indicate to the two attesting witn%@& the Signatm;n .
a
X

¢\
4

“WRe Malen (1 88§1)\ SHL.J.P. 91; Re Sk
gnature in the margin); Re Long (193
ard.[1952] P. 319:WRe Berfoviiz [1961] | WLR
¢ (1965) 109 S. rmz,“né Smith [1931) P. 225 bs

' B AR5
-

MT ) heAriss i ol 9 WL I :
Testator’s signature must be made or acknowledged in the presence of two or

-

mq;fg wntne§se§ .pmepg-'g; ,ﬁ'he, same time

S LA

Section 9(c)__of t_he Wills Act 1837 provides that the testator’s signature must be  3-019
«made or acknowledged by the testator in the presence of two or more witnesses

present at the same time”.

This requirement is considered in detail below. The temporary amendments to
and relaxation of these provisions under the Wills Act 1837 (Electronic Com-
munications) (Amendment) (Coronavirus) Order 2020 (ST 2020/952) with effect

from 1 February 2020 to 31 January 2024 are then considered.”

t‘ . ":.m\’.‘\' ot

Harris [1895] P. 163. See also Re Gilbert (1898) 78 L
man (1931) 145 L.T. 339 CA; Re Roberts [1934]
P. 167: Re Hornby [1946] P. 171; Murray
892: [1962] 1 W.L.R. 321 CA; Gilbert v

not been followed.
Re Birt (1871)L.R. 2 P. & D. 214; see Re White (1860) 304>

Re Greenwood [1892] P. 7; Re Hornby [1946] P. 171.
7 Re Wartkins (1865) L.R. 1 P. & D. 19; Re Dallow (186

 Re Malen (1885) 54 L1P.9K

o

P. & D. 189: Palin v Ponting [193)

WA Wl b wlpsinontnst @ by, )

P. 185. -~

1 . Pali - S o 107 DS R |

' % Re Anstee [1893] P. 283; Re Gee (1898) 78 L.T. 843; Palin v Poniing [1930] P. 185. | E AR A L o U SR BT

' 75 Woodv SmE’th ( 19]93] Ch. 90: Weatherhill v Pearce [1995] 1 W.L.R. 592; approving dicta in ke bl 'ﬁ'{';’; &'.]-;2(_1:1‘!{5\6, -){3'3 L.T. 643; see Re Summers (1850) 2 Rob. Ecc. 295; Morritt v Douglas ( 1872)
7 A e SRS W 1) My

™ Crew v Oakley [2024] EWHC 2847 (Ch) at |

| kley [2024] at [179].

) G Guels3cun ast.

s AW&“M 1o ._befsatisﬁ"ed that the testator had knowledge of the will: See Non-
s ‘rrobate Rules 1987 r.13.

[1991] Ch. 1. See also Samuels (1983] Conveyancer21.
As in Ashkettle v Gwinnert [2013] EWHC 2125 (Ch); [2013] W.T.L.R. 1331.
Re Bailey (1838) 1 Curt. 914; Smith v Harris (1845) 1 Rob. Ecc. 262. No 210 et
Re Elcock (1869) 20 LT, 757. But the Law Commission has propo_sed Law Com. ! '().l;chalf. ¥’
ing 5.15 of the Wills Act 1837 to invalidate legacies to those who sign on a t;:étz(i)l;); S 2 |
, civil and cohabitants), subject to a saving power: se¢ pard. 1vr- ’ SRR LS X | :
e Cla (18392 Curt 329; Re Blair (148 6 NC. 528. B v Rawiings [2014) UKSC 2; (2015) A.C. 129, For ectification i thse Girumsiances, s
Jenkins v Gaisford (1863) 3 Sw. & Tr. 93. " SeeChy). ey ‘-‘OI}-“ wills ‘\ OV (PRS-
Reeves v Grainger (1908) 52.5.J. 355, . ReHunt(1875) LR 3P & D, 250: Re Meyer [1908] P. 3
Barrett v Bem (2012] EWCA Ciy 52; [2012) Ch. 573. See also Ke Ashkertle eepara 3031, Qz X _,._-.R_g, Mf)'ﬂj[l | ;_,‘IP‘. 353.
(Chy; [2013) W.TL.R. 1331, HOET s £6Y .5
(771

RS O

o =R

(2013) EWHCH :

[76]
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Ty FORMAL VALIDITY OF WiLLs ForMAL VALIDITY UNDER THiE WILES AcT 1837

' D% | the tes
Both aftesting witnesses must be present at the signature or acknoyy,, | ¢ of alxﬂ?mm by the testator
8 ey, | s N
‘ T\

i (a:i;l.:l.k;s .ﬁgt'iéjgﬂed by the testator (or by another on their behalf) in the 34021
flodg m witnesses, the testator may acknowledge 4 previously writ-
g ,mmesses present at the same time.'”

. B
.

0
zﬁ‘:oawm;m § dtut“ acknowledgmcnt. in Hudson v Parker'™ )y Lushington

: !
1020  Accordingly, where a will has been witnessed by two witnesses,

witnesses must have been present at the samc. time when the lest
the will or acknowledged their signature on 1t.*2 For these pu

ih
alor Cith

()' l
Cr \!i::

mQSCS‘ "lc : 3

ment that the testator be “in the presence of” the witnesses megp. thay .. Juirg " what cons

nesses must have been in the visual presence of the testator, Withip r(:: ~Lh° Wit " 5g 10 WSS

organs of sight, and although there seems 1o be no need to prove thy the y;, @i e y be expressed in words that will adequately convey that idea.

Were actually looking, they must have becn.conSCIOUS of the Cvent thay the ‘m‘r{‘“c‘ oG wowl roved (O have been then existent; no particular form of expression is

to be witnesses of so that they can say with truth that the CStator hadt-'\ arQW iﬁi‘e Q@Q‘ngey owledge’ or by the exigency of the act to be done. It

acknowledged the signaturc on the docugn?nt.% Unless the will wag Ma d;‘}\ ¢d gy | requifed ciﬁ‘:; : atis my will,” the signature being there and seen at the

| February 2020 and 31 January 2024,. 1t 1S not thought that a3 “remote” . ety woiﬂdbc?;gh wning thereof; indeed, it may be done by any other

by means of electronic videoconferepglng technology or the like Would \p;c.‘%q ime, for's ithin their true meaning acknowledgment and
If the witnesses see the testator writing what the court is satisfied 1S u\c'\”. lice % . words Wh

to the will that is sufficient, although they do not see the signature o

- : . 1self an
restator does not acknowledge it.> The witnesses must be conscious of the ad“d

Bodily presence is not enough, nor the possibility of being able to see i, LeStatgy
signature if the attention of the witnesses was taken up by some other mauér}nOr
If the witnesses at the time of an alleged acknowledgment neither gy, =
the opportunity of seeing the signature there can bc no valid acknowlcdgmerlh‘;j
this regard, Jessel MR said in Re Gunstan” (quoting Jarman on Wills: =~ "

Cl Goge

eing his name, and they attest the same by subscribing
anthe same time, this is a sufficient acknowledgment of his

intree & Butcher v Fasculo' that:
““There is no sufficient acknowledgment unless the witnesses either saw or g, ]

seen the signature,®® not even though the testator should expressly declare that th y,
to be attested by them is his will’; and 1 may add 1n my opinion, it is not Sufficient eyed®
if the testator were to say ‘My signature is inside the paper’ unless the witnesses woft

- o
R
\
, '..\
<

to see the signature™.” R ;\

I is therefore immaterial whether the witnesses actually saw nhg’sig‘g;a‘;m, |
provided they had the opportunity to do s0.'® For these PUrposes#* dpportunity’
means the physical opportunity. It does not mean that the testatdfwgu d have shox

them the signature had they asked.'"" x\@, *"’A N

,4" X

“Now it 18 ' aw that it 1s not necessary for tl.le testator to say ‘this is my signature,’

£ ot So that the witnesses can see it, and what takes place involves an
t by the testator that the signature is his, that is enough. In my opinion,
pgr',bearing .rt’hg.signature of the testatrix was put before two persons who were
yher ormher presence to sign as witnesses that was an acknowledgment of the
onature by her. The signature being so placed that they could see it, whether they actu-
‘ ally did see it or not, she was in fact asking them to attest that signature as hers.”

Thus, the witnesses need not be told that the document is a will.'% Perhaps they
may even be deceived by the testator into believing that the document is a deed.'”
Further, it is not necessary that a witness is aware that a testator had to acknowledge
the signature in order for the will to be valid; it is enough that the witness intended
toand did sign a will as a witness having heard or seen the words and deeds which
contributed the testator’s acknowledgment of the signature.'® However, as noted

: N

2 The requirement in s.9(c) that both witnesses be prese cQAegtator SIZMis, or agkrﬁmkdp
the signature is in contrast to the position under $.9 ' the W““‘?\“LS’E.&M not themselyes
attest and sign the will in each other’s presence. This Wigtinction was desépBedias “rather cunos’
in Couser v Couser [1996] 1 W.L.R. 1301 at 1304B. :

% Brown v Skirrow [1902] P. 3 and Couser v Couser [1996] 1 W.L. e i at 1307-1308. See 250
Doe d. Wright v Manifold (1813) 1 M. & S. 294 at 295, and v Coady (14 August X0}
Birmin District Registry. |

2 Otlmw%:em:: would not lg:tery been necessary for Parliament to amend s.9 temporarily gngcr d: “s:
Act 1837 (Electronic Communications) (Amendment) (Coronavirus) OrQer 2020 (S1 -0-03;;0*
also Law Com. No.219, para.8.32. But remote presence would suffice in the case of -‘andt i
will, if the Law Commission’s proposals to permit such wills were to be enacted in accordan
their recommendations.

: This passage approved in Cooper v Chapman [2022) EWHC 1000 (Ch) at [86]; [2022] W.T.L.R. 895.
% Hudson v Parker (1844) 1 Rob. 14 at 25 (quoted in Re Gunstan (1882) 7 P.D. 102). See also
Henderson v Priestman [1918] 2 Ir. R. 90.

B Re Thomson (1846) 4 N.C. 643 at 644; approved in Daintree v Butcher and Fasulo (1888) 13 PD.
1020 50 T 1

% Smith v Smith (1866) LR. 1 P. & D, 143, R " Daintree & Butcher v Fasculo 1888 lSP.‘ -

% Hudson v Parker (1844) 1 Rob. 14 at 24; Brown v Skirrow [1902] P. 3; Burgess v Per * Dainiree & Bute "'za'ezl;'as'cu:o~.fnsss; 13PD, 102 B s s simply told the witnesses that
EWHC 2034 (Ch). oo something that required two witnesses and neither witness knew what sort of paper they were

7 Re Gunstan (1882) 7 P.D. 102, 107. 1612 B rating e N 5 )y -

%t is sufficient if part of the signature is visible: Hocking v Glass (1961) 105 5.J. 01~ s min [1934] All E.R. 359. But see Re Sherrington [2005] W.T.L.R. 587 at 601A, “we do not

dark lR& SRR sl L2245 0 J | ‘ .‘"'
" Seealso llott v Genge (1842) 3 Curt, 160; (1844) 4 Moo, PC. 265; Hudson v Parker (18152 gree with the view of
Eccl. 14; and Re Groffman (Deceased) [1969] 1 W.L.R. 733. I
‘% Daintree v Butcher and Fasulo (1888) 13 P.D, 102 at 103; Re Whire [1991] Ch- 1

1 Re Groffman (Deceased) [1969] 1 W.L.R. 733 at 739E.
78]

of Langton J in Benjamin that the intention of the witness is immatenial if the

d
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T FORMAL VALIDITY 0F Wit s

: AT ¢ or civil partners
above, there cannot be a valid acknl?cwlgdgnlcnt unless the Withessee !!!!W pose v
the alleged acknowledgment saw the signature or had the o Sited) | afita: .

Foria signaturé 1o BB GESERIEERRG, 1t Tnusl therefore :I‘r’é’;‘d"\:“}:,\' 3 ‘(‘cli"t:e \ - the WY , benefit under the will, but expressly permits them (¢ chi
While it is not essential that there should be positive evidence (h, C 0N il gl ng‘ 1,0 validity of the will, 20 - 0 give
signature was on the document before acknowledgment, the COur;l the st el P ﬁﬁmdimp'f
fied that it was, in fact, there.'™ Whel;ﬁ) positive evidence is lacking :;“““ be ¢, odene ‘ pﬂd‘%" &r the will
have regard to all the circumstances. ¢ CoyR o LY L L ;’&g O3

- . | I, oy 12 SRS

The testator may acknowledge their signature by means of e, | e ga7 Act for deaths on or after 1 January 1983, it ; '
as a nod of the head has been held sufficient.!'2 S hrea. i AS g s 9(d) ‘()"fﬁ""-lg37 Ac ry 1760, 1t1s arequire-  3-024

If the witnesses are asked 10 sign the document by some : " Uﬂdcr

3 AT AR
_attests and signs the will; or acknowledges his signature. in the pres-
ot | @ sarily in the presence of any other witness), but no form

and hearing of the testator, and see or have an opportunity o‘;csrégi?m l,n the
that is a valid acknowledgment by the testator though no worg i« st
request of another in the presence of the testator may be regardeg *a:PlOkcn.
of a request by the testator himself.'* Similarly it has been saiqd in a‘nt]]? CQUivajet
if a silent testator has the will brought in, and can see and acquies ns.h Case tha
nesses’ action of signing the will as witnesses that is an acknowlcd~Cc N the i
their signature. !4 SMENt tha jy g
11, however, the signature has not been written by the testator, b
in the testator’s presence and by their direction, the testator m

o re than merely signing the will: it means to bear witness to the
aving executed the will.'22

Ut by some ¢hit a signature appearing after that of a testator is the

m JN

- . - . USl b / W | ) <8 | " FlT 123 . . . . v
indicate that the signature was put the.re at their request and on theijr )bchglr;l x?f il “ wof 2 witness will, anfd an mtenghon to zligest will be inferred from
testator must not remain entirely passive in such a case.!16 A cs's signatute 19 the absence of strong evidence.
| i 1 0 H) 9.5

» > ® . ... ’

Who may be witnesses . rosen Qe testator
!' | ,'!’1.?‘00’%?'," 117 i

Capacity and competence

etses must be in the presence of the testator when they sign.' This  3-025
i the attestation took place in the visual presence or within reach of the
s of sight of the testator.'?¢ It is not necessary that the testator should actually
= the witnesses attest the will provided that the testator is in such a situation that

Ll W ST 2 OV

J‘\ |
3-022 Section 14 of the Wills Act 1837, which appears to allow persons ,nﬁf;éghpe '
(1n the modern sense) to give evidence to act as attesting witncs§ g |

; z , CS,{C{&{'Q 10 those.
persons who in 1837 were deemed incompetent to give evidenCa'e. the partiesh
their spouses, persons of no religious belief, etc. v |

A blind person is incapable of being a witness to a will4 Moreover,he ;:g ¢
ment of the “presence” of the witnesses refers to theifymental as well as their physic
cal presence.' R

V)
It 1s suggested that a minor can witness a wil{@ it 1S not

:Scogi'i‘g’éndcd. |

% Fischer v Popham (1875) LR. 3 P. & D. 246; Wright v Sanderson (1884) 9 P. & D. 149.
"0 Blake v Knight (1843) 3 Curt. 547; Re Huckvale (1867) LR. 1 P. & D. 375.

11 Re Davies (1850) 2 Rob. Ecc. Re Davies (1850) 2 Rob. Ecc. 337.
"2 Goodall v Hadler, The Times 20 October 1960.

3 Faulds v Jackson (1845) 6 N.C. Suppl.i; Inglesand v Inglesand (1874) LR.3 P. & D. 172} A€
Marshall (1866) 13 L.T. 643.

W& Cooke v Henry [1932] LR. 574, 579; and see Kavanagh v Fegan [1932] LR. 566.
5 Re Marshall (1866) 13 L.T. 643; see Re Summers (1850) 2 Rob. Ecc. 295.
"¢ Re Marshall (1866) 13 L.T. 643; Morritt v Douglas (1872) L.R. 3P. & D. 1.

® For detailed consideration of this section and the destination of the interest forfeited see para.10-
012. The Law Reform Committee recommended that this rule be retained in its Twenty-second
Report: The making and revocation of wills (1980), Cmnd.7902, and the Law Commission. Law

Com. No.219, Modernising Wills Law, para.7.65 now proposes extending it to the cohabitants of at-
festing witnesses.

# See pam.3-006’l'hepmvlslon ,anowing for acknowledgment of their signature by a witness was new
n 1983 and would have saved the will in question in Re Colling [1972] 1 W.L.R. 1440. It does not

apply wbgm_ the twtator died before 1983. The old form of s.9 continues to apply in such cases. Sec-
m%.d).ln its earlier form had stated that the witnesses “shall attest and shall subscribe the will”,
G a::!dsgil:'gulshlng_ between attestation and subscription—a distinction which was somewhat bar-
(1859 1 S\:m&n"le\-al; that attestation could be independent of subscnption, see Hindmarsh v Chariton

. )1 33 at 439. See also discussion in Law Com. No.219. para.5.60 onwards as to
I &a::nnf' OMOf?Rms:Ke’.‘A“ o i)

B L oA 2a : .'.'.ej" ) — ‘ o 2 - . ¥ o ~ - 3 :

2018) BWCAEw 9854,1[112!80: 8';[1 005] EWCA Civ 326; [2005] W.T.L.R. 587 at [37); Payne v Payne

L A W.L.R. 3761 at [28); James v Scudamore [2023) EWHC 996 (Ch)
o - el :

L 34‘03]’{,:223""8'!0 v Sangha [2023] EWCA Civ 660; [2023] 4 W.L.R. 60 at [92).

O Sherriner 0@ L1968] 1 W.L.R, 479 at 492H, per Salmon LJ.

oy gon: 1[2005] EWCA Civ 326; [2005] W.T.L.R. 587 at [41).

W gﬁsm In the Estate of (1949] P. 434. But of course a blind person can make a will: se¢ P¥ES lee, Twe . COMMite m_lc:mmm this requirement be retained. See Law Reform Com-
: ‘ * Doed Wrinhe o xp A REPOIt: The making and revocation of wills (1980), Cmnd.7902.
¥ m: %Za":cs‘r,ﬂm)l )1 mf:. 61043 at 24. . B0lat 13071308 1813) 1 M. & §. 294 at 295, See also Couser v Couser [1996] 1 W.L.R.

) w’ $ Wins su\:a,\ DA ngcﬁ,,u;‘.i, "

L [{4)

»
'

[80] ." . v ' ﬂ",




127 Shires v Glasscock (1685) 2 Salk. 688; Casson v @) I Bro. C.€ 99?@“% the most
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Tre FORMAL VALIDITY 0F Wi & FORMAL VALIDITY UNDER THE WiLes Act 1837

they might see them if they chose 1o 100k'?? apg w
attestation.'*

[f @ testator is in a state of insensibility when their Sl

as conscinm

| E— knowledgment—Deaths after 1982

Al .: e ()‘%.Hr
et , - gnature wij; ;. . M . 1aaths on or after 1 January 1983, 5.9(d) as subs; '-

:;m‘li‘rlls\ ::]L;h:!: ’Ic‘t’:cccmﬁ’ alm\?s‘:gbhe caowrg&ralil.ylprcscnt when the Wilnlc‘:;f"“‘c(l, '. . mm,aot ‘,‘,‘:t'g:;?&ﬂ the circumstances listed above wij| :::id rt):i,wﬁ?
. '~ The testator m O the presence of the wimcg#% Sy N wlll'u@?f‘:”&ww acknowledges their signature (o the fesgaqor f pop
;1 acvtcc\;teaetﬁranglgl‘nnd it %ust b:a shz;vsnsmal lt}:c Btcstator would, had th, ':c 10y 08 '”:l‘ded cgch‘)f og'“}ndwlcdgcd their signature.'# | after the
e SRR if?hscetccs( ac(::igz? h(c(llgﬁlzl ut the witnesses musy ;WLSn _\,gh. fo awmﬁéﬁppfylﬂsw the acknowledgment qf a lestator’s signature also a

ghted. S ' %Pﬁﬂ:m ring the acknowledgment of the signature by a witness, i+ 5
Witnesses’ signature or acknowledgment—deaths before 1983 ﬂ?whe“‘ u.}l’fdk 1“;&;;%}“1 not sign or acknowledge in the presence of each

o atesting WETTE T |

Where the death occurred before 1 January 1983, the will was inval;
witnesses attested and subscribed after the testator's signature l:“' (;‘hd unlexsb%
acknowledged. This was not expressly provided for by 5.9 of 1hcawb"°n Mady
was implicit from the requirement that the testator’s Signature “g| ,'“S Agt, bmq;r
acknowledged... in the presence of two or more witnesses. and]fl” be Made
shall attest and shall subscribe the will.... ” (emphasis addc({) SUCh Witnes

The words “shall” were held to be prospective,!® {0 be .const . '
then.” '3 Many wills were refused probate for failure to con; r]ugd g
requirements. The most common circumstance was where the testat'())ryg'\f"h these
presence of only one witness, W1, who then duly attested and subscr{&“ca IN the
testator later acknowledged their signature in the presence of W1 and a g N
ness, W2, who then also attested and subscribed. The will failed b( ~eeond yj,
witnessed by W1 before the testator acknowledged their signature 1, W2 19
position was the same where W1 traced over their signature with a dry pa ! Q '
occasion when W2 was present.'* Where either'?” or both!3 witncssc'égi‘? ;
will before the testator signed, the will was again invalid. If a witnc‘s"mfé‘ig

: : & 870 W4 Dresens
when a testator started to sign but then left, it was not sufficient “upless the na
which the witness had seen written constituted the testator’s fame or mark 1 | ?

&° - Q
@~ O

|V

al thatboth witnesses should be present with the lestator
Nordcknowledges the will, it is not essential that both wit-
| m when they sign or acknowledge their signatures, 42
s so in the presence of the testator. A will is valid. therefore,
 legve the testator’s presence after the testator has signed,
10ysign 1n the testator’s presence and leave, and for the
ftirn and sign in the testator’s presence.
easeprior to 1983, although the cases supporting this Proposi-
3 : A ;‘3e‘md there was one decision to the contrary, '+

ihesses may sign their names or make their mark or sign in such other way
ing signature with initials) as is descriptive of the witness.'*
Payne v 'Pa‘yn_e,.'“ the names apd addresses of the witnesses had been
completc_d by thg.fwntnesses in capital letters, but l.herc WEIC Nno separate
“signatures”; nor indeed a separate space for §uch “signatures”™ to be added.
However, the court found that nonetheless the will was valid; in the absence of a
separate place for signatures, the absence of a conventional “signature™ was hardly
A witness’s mark 1s a good signature even though another person writes the
witness’s name alongside it,'*” or even writes a wrong name.'** A witness may sign

5 B IS AN 4

extreme case); Newron v Clarke (1839) 2 Curt. 32079
v Manifold (1813) 1 M. & S. 294; Re Newman€1838 914; RAENs (1840) 2 Curt. 395 ke
Colman (1842) 3 Curt. 118; Tribe v Tribe (1849) 1'Rob. Ecc. 755; J

128 Couser v Couser [1996] 1 W.L.R. 1301 at 1307F-1307G; citi

129 Right v Price (1779) 1 Doug. 241.

130 Re Killick (1864) 3 Sw. & Tr. 578; Jenner v Ffinch (1879

131" Re Piercy (1845) 1 Rob. Ecc. 278.

132 Re Gibson [1949] P. 434.

133 Cooper v Bockett (1843) 3 Curt. 648.

13 Re Allen (1839) 2 Curt. 331. |

135 Moore v King (1842) 3 Curt. 243; Cooper v Bockert (1843) 3 Curt 648, Hindmarsh v Clrz:d(cm(l‘ |
8 H.L. 160; Wyart v Berry [1893] P. 5; Re Davies' Estate [1951] 1 All E.R. 920; Re Colling {1 | |

1 W.L.R. 1440; Couser v Couser [1996] 1 W.L.R. 1301.  th actice should no . :
1% Re Maddock (1874) LR. 3 P. & D. 169, e ictice should not be a statutory requirement. See Law Reform Commuttee,

137 Chesline v Hermiston [1928] 4 D.L.R, 786; Re Young [1969] N.Z.L.R..4S4. (13433 Cut 1 dqml: , %ﬁnfp&nqi‘wi ;,‘gg;wéko)égt:m¢m2
13 Re Olding (1841) 2 Curt. 865; Re Byrd (1842) 3 Cunt, 117, Pennant v K‘g;gcﬁ::witncss.c\‘i i tv Fult . 845)S Moo PC. 130, 7 ea. &

Brenchley v Siill (1850) 2 Rob. Ecc. 162, in which there was some con . U o N Christian (184 ob. Ece. 110: |
. , : . : and op % Pavne v b o) = Rob. Ece. 110; Hindmarsh v Charlton (1861) 8 H.L. Cas. 160.
10 the circumstances of attestation, but the court applied the presumption of executiof | | W "ayne EWCA Civ 985; [2018] 1 W.L.R. 3761 at [27].

the will—see para.3-034, onwards, | n v Harrison (1803) 8 Ves. Jr. 185; Re Ashmare (1843) 3 Curt, 756.
% Re Colling (1972) 1 W.L.R. 1440; distinguishing Re Chalcraft [1948] P. 222 1843)3'Cut, 756, unless it b dome 1 d;:e‘iﬁ R), Leverington (1886) 11 BD, $0.

N ®

re pronounc@dhagainst in Doe d. Wright

rv Ffinch (1879) S PD. 106

m. } . . _ R
wit v Skirrow [1903) P. 3 a5, ! Sangha v Sangha [2023] EWCA Civ 660; [2023] 4 W.L.R. 60 at [93), confirmed that the order of

events remained important under the amended 5.9: “The testator must sign or acknowledge his
- Signature in the presence of both witnesses together, or must acknowledge his signature in the pres-
- ence of both together. This is the essential act. The witnesses must then confirm that they have
witnessed this essential act. They do this either by signing the will, or, if they have already signed.
by acknowledging their signature after the essential act.” See also Barrett v Bem [2012] EWCA Civ
3%1 (2012} Ch, S?B"gt [‘)1 8:];;.Jat‘rges v Scudamore [2023] EWHC 996 (Ch) at [94]-[105]; [2023] Ch.

. Amsh"'m\lﬁually do sign in each other’s presence, the Law Reform Committee recom-

'1\"."

- mended that this pry




e that the attestation should be in any particy|

: “:."[ 1 ;

= fies the court that the witnesses in wrifing their n,

:
‘~

ar place, provided

with a mark although able to write. A witness may S1ZN With init;
- mes had the inten-

is a good signature, e.g. “servant to X".'#

It has been held that witnesses do not validly atest by placing ;...
upon the paper,'s° but the decision would seem to be INcorrect i,g theiy SCalk o1k
in which it has been held that a testator may sign with a geg| 1 ' View o thca r

The hand of the witness may be guided's? but unlike a tcs.m .
sign themselves, '3 o Withegges

Whatever form the attestation may take the court must he satisf
written upon the will by the witnesses was intended to represent ‘;cg thag What s
it has been held that the mere correction of an initial is not enoy. "M
dition of an address.'** The word “witness” written by the sccohdé Wl 10T the &4
against the name of the first was held not to be a valid subscri i ing Witneg
second witness did not subscribe their own name. 'S¢ But where 4 S,l'mn' Where g
ten the word “executors™ against their own signature it was hel;i oS had
that they had signed in the character of witness as well as in t};a(:n He Videneg
Where a witness, through feebleness, wrote only part of a signatur 4 CXCCutop
to be an nsufficient attestation.'® But the decision seems to be incC his wag hel,
already pointed out,'®® the incomplete signature of a testator is sum(:"r‘c - Since, of

The signature must have been written for the purpose of attesin g ul,ﬁn(;'
tion of the will and not for other reasons.'® Thus where a will C; 1€ Cxegy
signatures of the testator, one sufficient, the other insufficient for the s g A AINE "

5.9 of the Wills Act 1837, there will be no proper attestation if the wimg Poses of S A A n of requirements due to Covid-19—witnessing by video-
to witness the insufficient signature only. 6! 3¢S Inieng po Baology

: .m
s ‘Jen be on a different page from that of the (e

l
:

nde . L oalor s Bug in
2 areons have attested as witnesses the position of (he :,ign;mrcg

1 bt ,
BB C DA S ; . _
ny Wgﬂ-pfaced against a particular clause in the wif| the infer-

. e
9 3 : “Yr
’ > . C
. l..‘ . .'"...‘ 74

at they were put there to give effect or testify (o e words
= sive effect to alterations. It must be the operative sion:
Br 10 g1ve.elier signature
AL M N 'ﬂt@%tg'd‘ . d h

o B ﬁm ¢ Wm,'éé ge s have not sngnc on the same sheet as the lestator, the

- “owe%'l"tfﬁu{éh‘%y‘s{@niust be.ph)’SlCa”y connected with that signed by the
Con W ‘codé' of affi ipmone piece of paper to another is laid down- they may
ator. NO. MO~ 168 or.e en held in the testator’s fingers or under the pressure of
aned 10B€TCF s @ : bg in an envelope which alone is signed by the
- o8 Samatter if the sheets subsequently become detached ! By,
fharethere is nothing from which some such connection can be
sed."”? A duplicate will, one part of which was signed
y the witnesses was held to be invalid'™: as was the

{ January 2020 and 31 January 2024 inclusive, an amendment tos.9  3-031
Is Act 1837 permitted a testator’s signature to be witnessed remotely by
b of-ﬁdebébﬁfgréﬁbe'br other visu.a] t.ransr.nissio.n.

"0 25 July 2020, given the difficulties in witnessing wills in person posed by
wocial distancing” rules introduced to combat the coronavirus epidemic, the
Government announced that it would introduce secondary legislation to permit the
witnessing of wills via video-conferencing technology.'”

The Wills Act 1837 (Electronic Communications) (Amendment) (Coronavirus)

Position of the signatures of the attesting witnesses

3-030 In Re Braddock'$* Sir James Hannen said!63;

149 Re Sperling (1863) 3 Sw. & Tr. 272.

150 Re Byrd (1842) 3 Curt. 117. JN
151" See para.3-013. Q A ‘.;;‘ sl il sate L
152 Harrison v Elvin (1842) 3 Q.B. 117; Re Kilcher (1 of C. 15. Re. Frth (4858) 1 Sw. &Tr e b e TR BN do ok Foomyives i |
8: Lewis v Lewis (1861) 2 Sw. & Tr. 153. & “’% : “ See Phipps 'v.l"!a{e, (1_87,4).'1....8.' 3 P. & D. 166 at 168; Re Bercovitz [1961] 1 W.L.R. 894 (affirmed
'3 Re Cope (1850) 2 Rob. Ecc. 335; Pryor v Pryor (1860) 29 L.J.P. | ’4§}Rﬁ33i"“ (1570) 33 s z?meymd “9?128]4;)‘“&3 523 757: Re Davis (1843) 3 Curt. 748; Roberts v Phillips (1855) 4 EL
NSOV I I S AN s - » - < 1 :

24: Bulloch, In the Estate of [1968] N.I. 96. g\

154 Hindmarsh v Charlton (1861) 8 H.L.C. 160. However, this w ‘}t context of the pre-1983 law
that a testator could not validly acknowledge their signatu@} where W1 had already signed:
the will and also acknowledged their signature, but did not re-attest the will. |

155 Re Trevanion (1850) 2 Rob. Ecc. 311.

1% Re Eynon (1873) LR.3P. & D. 92.

157 Griffiths v Griffiths (1871) L.R. 2 P. & D. 300.

& BI. 450; Re Streatley [18? 1] P. 172; Re Denning, Harnetr v Elliot [1958] 2 All E.R. | (signatures
~ on back of page). ' |

Vo wipstiat o oo SR RRRML VY Bydly 31 ooy e o |
“wa"’-“’(l (1366) .[:e",'. ltpl & D. 269 at 271; see Ewen v Franklin (1855) Dea. & Sw. 7; Phipps v
g«;lg S()l§784) L:&B’I'?t & D. 166; see also Re Dilkes (1874) L.R. 3 P. & D. 164; Sweetland v Sweetland

W. . O. |

" Re Martin (1849) 1 Rob. Ecc. 714; Re White [1991] Ch. 1, see para.6-006 regarding alterations.

* Re Braddock (1876) 1 P. & D. 433.

158 addoc R.3P. &D. 169. I8 [ proie s S et oL
i59 g;»;m:;.&(&smw 3 | o | n. mcmﬁglﬁg]ghl -I?:osrgr\;'cc;opertlml 1 Al ER. 387.
19 Re Cunningham (1860) 4 Sw. & Tr. 194 in which a testator made alterations (o a duly execuic® s n Lewis y Lewis [ 12 Ch. 115 compare Re Beadle [1974] | W.L.R. 161.
the testator and witnesses traced their previous signatures with a dry pen, held no due c-xecuuzl; 3 ! KWGQB g us@uwl?ﬁ}m.x t gouldang by sy &
witnesses also marked the alterations in the margin, but it was held that such alterations #=555 mR‘Hm\ 2 %%{g&& & D. 382; but see Re Tiernan [1942] LR. 572.
intended to be attestations of the will. ' 2005) Ewia gy&fbﬂg’( o 0204. INSGELURN QYOO
1 Re Bercovitz [1962) | W.LR. 321; Re Beadle [1974] 1 W.L.R. 161; Re Sherrington [Z001 58 " s v gon ke Bk 411 w&{,‘:“'- fasiaet. | ed-wills-10-be-made-legal-during-coronavirus
! - 2 demic: hor . e S0 CITIRENYNEWS/Video- ed-wills-10-be-made-le :
Civ 326; [2005] W.T.L.R. 587. ?\“x i cuidoncele, ‘““*“"’ e i e video-conferencing [AC

2 Re Braddock (1876) 1 P.D. 433,

3 Re Braddock (1876) 1 PD. 433 at 434, BOOE, g 290

tss),
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