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lv preserve the existing laws and legal s?'stem of Hong ;: ‘:]Kht \
largel) 11’ Jnstitutional framework and the social and politjcg lan&b*
th.e lt:ga :'ch he legal system exists have been vastly altereq aftey 1"
within whi that under the concept of ‘ope Sk 1%,

is unique 1n
Hong Kong Is U™ ot by, y,
systems’, the erritory is able to maintain a common law Jegy "

underpinned by liberal idec.)l.ogy, within.a count.ry that operates %Q
socialist and civil law tradition. The period l.eadmg to the handoy, "c
bheset with diSputes and debate over the.d?sngn of the new Systen, | ;
concerns as to the extent t0 which the exn.stmg legal system in Hong Ko;
could survive the handover and remain independent from the Mainjs,
There have been various controversies since the handover °°“°emingm
operation of the concept of ‘one country, two systems’, including Cont,
versies within or affecting the legal sphere. While the worst fears hay, N
1o date been realised, continuing controversies highlight the tensiong inh
system.

This book aims to provide an introduction to the Hong Kong legal sy,
for first-year students who are coming into contact with studying Yag
as well as students of other disciplines, and practitioners and scholars fto,
other jurisdictions who are looking for a comprehensive and user-friend;
overview of Hong Kong's legal system. More specifically; it highlig

major issues and tensions across different aspects of tHelegal System’m,:'
the new constitutional framework, especially after the return of soje-

eignty of Hong Kong to the People’s Republic ©f €hina (PRC):\

The book also seeks to provide students with a basic ynderstanding ¢
the main institutions in the Hong Kong legal system and with basic skik
in finding, understanding and interpreting the law. As:_ari introductory tx
for students studying the law in Hong Kong for the first time, the bodl
does not aim to be comprehensive or to provide a detailed or advanct
mdmdmg of all aspects of Hong Kong’s legal system. It is intend
10 equip first-year law students with the basic knowledge and skl

Introduction and Overview

introduction to the legal system in Hong Kong for both first-year law
students, students of other disciplines and those from other jurisdictions
interested in learning more about Hong Kong's legal system.

Elements of the Legal System

Before discussing the historical'development of the legal system of Hong
Kong, this section introduces what a study of a legal system involves. The
Hong Kong legal system, is"an amalgamation of principles, institutions,
personnel and progessgs,” The system is the aggregate of the complex web
of functions perfbrhied by these different elements. These different areas
are not boundtogether by a\central entity or department, and how they
work together can be difficulf to ascertain. Some aspects of these elements
will'be discussed further in subsequent chapters in order to articulate the
workings of the ¢ontemporary legal system in Hong Kong.

_ When one thinks:about what a legal system is, many things may come to

'mind, inc}uding--the ideologies (such as the rule of law and human rights),

the proc__edures (such as the law-making and trial processes) and the actors
(such as/lawmakers, judges, police and lawyers). It can be said with
certainty that Hong Kong possesses a legal system, and other jurisdictions
do’as well. They may be similar, like Hong Kong with other common law
jurisdictions, or connected but different, like the relationship of ‘one coun-
try, two systems’ that Hong Kong shares with Mainland China. What is
difficult is to provide an overarching and convenient definition of what
a legal system is. Rather, several building blocks are needed to provide a
framework for the understanding of the term ‘legal system'.?

First and foremost, a legal system embodies the institutions that create,
operate and carry out the laws of the jurisdiction. In Hong Kong, the
Legislative Council is responsible for enacting its laws.” Law enforcement
agencies, most notably the Hong Kong Police Force, ensure that the public
complies with the law. The courts also play an important role in operating
and upholding the legal system. There are less known and less visible legal

' P. Wesley-Smith, An Introduction to the Hong Kong Legal System, 3rd ed. (Oxford: Oxford
University Press, Hong Kong 1998), chapter 2.

2
Ibid.

* The process of legislation will be discussed in Chapter 6.




ncluding the Court Interpretery: Omt‘e
9‘}’

vour De partment, the Customs and Excise Depan
the La AgaiHSt COlTllption and so on. In thisl::

b Viewed as a pal‘t of the system of govcmm
| system can B¢ ' law, a legal y
the lega’ >~ ing and operating the 1aw, a fegal system alg, COns
In Hong Kong, statutory law is mainly in th h"h

efo

. A m
d to a lesser extent regulations and by-laws." The o erm?
ordinances a7 .« case law, namely the judicial decisions mage ,
Wl |

. de by i
legal system from this vantage point is , Collggy

&

A legal system cannot be com;.)let.ely appreciatec! without recogy .
the ideologies, philosophies and _]unsprudenc? b.ehmd .the legal sm
This is essentially why some legal systems are sn.mllar while others diffe
greatly. These aspects of the legal system are discussed next,

the laws themselves.

Source Of la
courts.® Therefore the

Rules and Principles
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that individual liberties are ensyred by the regulation of behaviour by
means of law only and punishment only in accordance with the law.” It

IS

the body of principle often represented by Aristotle’s famous quotation:

‘he is a better ruler who is free from passion than he who is passionate.
Whereas the law is passionless, passion must ever sway the heart of

ma

n."'” There are five basic principles under the modern understanding

of the rule of law:

The law itself is comprised of particular legal rules as contained in legis:;. @

Such fundamental principles include the rule of law, separa

POwes
The rule of law is arguably the foundati

§ng Ko
It has survived the return of sovereignty over'Hong
guaranteed to remain for at least fifty years.’
important principles upon which the system functions.

The rule of law has its foundations in the notion of Aristotle tha
government is best when it is done by law and not by man.® This requir

tion and case law. Apart from these specific rules, there are funda
doctrines or basic principles which underpin the law and the le;
and judicial independence.

Rule of Law

4

al systen
China® ands
e of law contains

be discussed in Chapter 4,
Basic Law, art. g, ¢ of precedent will be discussed in Chapter 5.

Q
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.@is not bi
\ s mean

Law is the antithesis of arOQ power.

This is the key principl hevrule of law, as it prevents government
from exercising ty@ whims, in particular the whim to punish a
person who has @ ached the law. This principle is famously stated

as ‘the absolu remacy prpredominance of regular law as opposed
to the inﬂe of arbi@)wer'." Moreover, the law should be
certain consisten pplied. The law cannot apply unless it has
itimate constitutional process.

in its application.

e law should be protected from the partisan interests
rators. Judges, therefore, are usually appointed with life
ensure that their decisions are free from political interference.

ontemplates equal access to the judicial system,'? which entails

ted by a

of it
ten

Itta
Q& provision of services such as legal aid and duty lawyers to people

ith low income.
All persons are equal before the law.

The traditional symbol for equality before the law is the Greek goddess
of justice, Themis."> Themis is usually depicted as holding a pair of
scales (signifying the tempering of justice with mercy) and wearing a
blindfold. Equality before the law is represented by the blindfold. The
law should perform its function in a way that is blind to individual

characteristics of wealth, gender, class, education, race, religion, creed
and political persuasion.

R. Huxley-Binns, J. Martin and T. Frost, Unlocking the English Legal System, Sth eod.
(London: Routledge 2017).

Aristotle (384-322 nce), Politics (Chicago, IL: Chicago University Press 1984).

A. V. Dicey, Introduction to the Study of Law of the Constitution, 10th ed. (Basingstoke:
Macmillan Education 1959), p. 202,

Basic Law, art. 35; sce also Chapter 11.

See ‘Justice' at the Old Bailey. Barnaby’s Picture Library.



five.
Law musl be ch conduct of the Crsons it ;
. The Jaw must be able 10 affect the peIsons it js g("’anini

.« logical that to do this, the obligations imposed by the law .
. :;flof being understood and obeyed by all the persons j; attemu;,ib
capa

‘.
regulate.

benefit to society.
o Law must be of longevity and be ob -
In order for the law 10 have longevity cYed, it Mugt

rceived as being advantageous. There must be a carefy) tempe,
z:law between civil and political rights and duties so th the la?
perceived as a desirable vehicle for order in society insteaq of bei;

interfering and oppressive.

Separation of Powers

Montesquieu is credited as the founder of the doctrine of the S€paratiop
powers,'* and it is the legacy of his political theory that developeg i
tumultuous political climate of revolutionary France.'® The basic Precepy
the doctrine is that to prevent the abuse of state power, power should j; %
shared among the executive (Executive Council as well as the Chjef Exeft/
tive), the legislature (Legislative Council) and the judiciary (the couuts). Ty
system provides checks and balances on each of the arms of govemntey
The doctrine of the separation of power and its applicationﬁtol)b;ﬁ"’coloniﬂ
and present day Hong Kong is dealt with in much more detgmlfn Chaptepr™
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Independent Judiciary

> " “" 4y s
h \ “»

The independence of the judiciary is vitalét'o;f;rc;\?ide the cOutts and arbites
with immunity and protection from interf%’rence byo}}ier government:
organisations. In England, the Stuarts were renowiied for interference,
threats and bribery of members of the judiciary, and that instigated t
Act of Settlement in 1701 '6 This Act introduced some very importas
Provisions for an independent judiciary, and these are now commonpla®
) Tost common law jurisdictions, The provisions included life tenure

a"

4
The .
doctrine of the separation of powers will be discussed in detail in Chapter 3.

5
M. Ritcher :
(ed), The Political Theory of Montesquieu (M. Ritcher, trans.) (Cambridf

Cambridge University p
% Act of ty Press 1977),

®
N
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judges, inability of anyone to dismiss 3
grounds, and immunity of salaries fr,
In Hong Kong, judicial independenc

judge on anything other than legal
m government interference '’

€ IS maintained by the constitutional

T_A;Elgwt}nure (their appointment to the Judiciary).

Judges are only to be rremoved for misbehaviour or inability to perform,
Judges, including the

and that can onlxﬁ’e&hxwed through a tribunal of
Chief Justice." 'lfhﬁjx‘fbre, the judiciary regulates itself. It is both the inten-
tion and tl‘g_gl@@seﬁuence ofthis system that the regulation of the judiciary
also remains independent oflegislative or executive interference.”°
Jgg@gﬁain'depengs@gejs'hlso protected by the Basic Law, which vests the

power of final adjidication in the Court of Final Appeal,”' although this is the

s’ulgect of nggehgcaéemic and legal debate. Many argue that the Basic Law
¢ontains ansiﬁeoﬁsistency regarding where this power of final adjudication is
actualyx\?&fd. As mentioned above, art. 82 vests this power in the Court of
Final Appeal, yet a conflict potentially exists with art. 1 58, which vests the final
power'of interpretation of the Basic Law itself with the Standing Committee of
the National People’s Congress (NPCSC) of the PRC. Many argue that the final
power of adjudication is then effectually that of the NPCSC, is delegated by
them to the Court of Final Appeal and such delegated power exercisable by the
Court of Final Appeal is limited to those cases within the autonomy of the
HKSAR, not including those cases that concern the responsibilities of the
Central People’'s Government or the relationship between the central author-
ities and the HKSAR.?* This raises key questions about the legitimacy of claims
to the effectual independence of the Hong Kong judiciary in practice.

" P. S. Atiyah, Law and Modern Society, 2nd ed. (New York. NY: Oxford University Press
1995), p. 13.

'® Basic Law, art. 85.

' Basic Law, art. 89.

*® For further reading, see B. F. C. Hsu, ‘Judicial Independence under the Basic Law' (2004),
Hong Kong Law Journal 34, 279.

*! Basic Law, art. 82.

** L. Feng, ‘The Development of Jurisprudence of the Court of Final Appeal in Basic Law
Litigation' (2001-2), Journal of Chinese and Comparative Law 5, 21. See fun‘hcr G ‘Zhu.
‘Inter-Regional Conflict of Laws under “One Country, Two Systems™: Revisiting Chinese



njoy independence in certain resp)
udiciary enjoy security of commission (salary) Seey \
1:) o immunity from civil litigation in tp, ﬁt’w

duties. Al of these provisions are constitutionally pmtom
ir duties.

enance of many fundamental characterigt ;‘f‘m
b

nowever, do¢S ¢

ond assist in the ma

Legal Institutions

hree main categories of legal institutions in Hong Kong: legis]ay;
There are three oo e 23 These institutions have the fynes: B
judicial and executive institutions. . : : mm"“’f
J acting, enforcing, administering, interpreting, applying, amending 2
en , d these functions, it is necessary to undm
¢ in their particular constitutional contey;

Legislative Institutions

The Basic Law provides for the primary legislative body in Hong Kon

the Legislative Council.?* The establishment of the Legislative Co
its powers and functions are detailed in arts. 66 to 79 of o

t
There are ten specific heads of power outlined in art. 73. %%y inclugs
the making, amending and repealing of laws in acc rd& ith t
Law and legal procedure;25 fiscal responsibilities é& bud
taxation?’); enforcing the idea of responsible g& inggues
tions about the work of the governme of publi

ent (by ask
ng ting m@
interest,?® keeping check on the policy initiatives of th&e Executive”

and being available to Hong Kong residents @c plaints®’); the

Legal Theories and Chinese and Hong Kong Law with Special Reference to Judica
Assistance’ (2002), Hong Kong Law Journal 32, 615.
# Basic Law, Chapter IV.
#% Basic Law, art. 66.
*> Basic Law, art. 73(1).
“ Basic Law, art. 73(2).
: Basic Law, art. 73(3).
Basic Law, art. 73(5).
* Basic Law, art. 73(6).
* Basic Law, art. 73(4),
* Basic Law, art. 73(8).

%glnst' ns
O

%O

introduction and Overview

appointment and dismissal of members of the judiciary’” (in accordance
with procedure); and a legal procedure for the dismissal of members of
the Legislative Council held not tq possess the confidence of the other
members.”” The detailed powers and functions of the Legislative Council
are defined in the Legislative Council Ordinance’ and the Legislative
Council (Powers and Privileges) Ordinance.’® The most significant restric-
tion on the Legislative Council involves matters that may be the subject of
legislation initiated by the | ture.”® The process of legislation in Hong

Kong is detailed in Chap
Not all law is, i , created by the Legislative Council or the
extended legislati titutions which have jurisdiction to do so. For

efficacy of @nt, the_Legislative Council is able to delegate its
powers to w by ¢

ing> subsidiary legislation which assigns this
power tg an dtthorise rom the executive branch.”’

tution engaged in the exercise of judicial power in Hong
is 'the courts. This is in accordance with the structure’® outlined by
I%c Law which provides that the courts at all levels will be the
iciary of the region.”™ It is the main function of the courts to administer
ustice in the region in both criminal and civil matters.
The highest court in Hong Kong is the Court of Final Appeal (CFA),
which enjoys the power of final adjudication."® The CFA was established

after the handover, replacing the Privy Council as Hong Kong's highest
appellate court. The legitimacy of its power is derived from art. 82 of the
Basic Law and is practised in accordance with the Court of Final Appeal

32 Basic Law, art. 73(7).

3 Basic Law, art. 73(9).

 Legislative Council Ordinance (Cap. 542).

3 Legislative Council (Powers and Privileges) Ordinance (Cap. 382).

% Y, Ghai, Hong Kong’s New Constitutional Order: The Resumption of Chinese Sovereigniy

and the Basic Law (Hong Kong: Hong Kong University Press 1997), p. 252,

7 Basic Law, art. 62(5). |

W Chapter IV of the Basic Law defines the political structure of the Hong Kong Special
Administrative Region.

¥ Basic Law, art. 80.

0 Basic Law, art, 82,

9
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Hong Kong include the Court of Abpe,

. |
: d the Magistratee ., '™

o jstrict Court ' ¢
Ordinance: nstance “l‘;:g has established certain tribung, Ay

to
uft System in Hong Kong as wen ast:

courts in

. itutions
Executive |ﬂ5f' i HongKong s the Hong Kong Specia Admiy,
ecutive ms(l’t;l:m c,ovemment-" This includes the Dep;m,m,nt
(rative Regi.on (HK - rtment of Finance Department of Justice angq ,,
Administration D"pnd ~ommissions.”” The structure of this gover,
bureaus, dm.snons. a Jter detail in subsequent chapters which fojq,,
will be examined 1;;5; - of law-making in Hong Kong. This sect

N

to the legal system.
The most relevant 0

system of Hong Kong 1s
Department of Justice is th

f these executive authorities to a study of the g
the Department of Justice. The head of e
e Secretary for Justice. The Secretary for J
is a member of the Executive Council and the prir.lcigal. legal adviser
Chief Executive, the government and various mdmd.ual g0
departments and agencies. The Department of Justice c

divisions:** 6
» The Prosecutions Division is headed by the Direct%@

ublic P
tions. The main duties of this division are to r the gove
tO.2 :é.

in the prosecution of criminal offenders dvise go ent lay
enforcement agencies.

« The Civil Division is responsible for providing legal \ce on civil law
matters to all government bureaus and depa It is also respon-

sible for representing the government in civil litigation and arbitrations

Siy

:' Court of Final Appeal Ordinance (Cap, 484).
* Basic Law, art. 59.

** Basic Law, art. 60.

44
Refer to the homepage of the Department of Justice of the Government of the Hong Ko

S : : .
.hpt?l.al Administrative Region, available at www.doj.gov.hk/eng/about/organisationt¢

e
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+ The Law Drafting Division is responsible for the drafting of government
legislation. The drafting counsel is required to attend the meetings of
both the Legislative and Executive Councils in the final stages of the
legislative process.

+ The Legal Policy Division is primarily responsible for giving legal policy
advice to the government. This advice will extend to issues such as the
administration of justice, human rights and other issues of constitution-

ality. This division also corw a special unit that is devoted to the

understanding of the law PRC.

o The International Law n*provides legal advice on public inter-
national law to the government and assists in its negotiation of bilateral
and intcmati%?ments.

e The Admini and Dmnent Division deals with all the admin-
ent.

istrative of the
e Leg d De also plays an important part in the legal
s% hoth a roct ral and a substantive role. It is a government
institution whi established to provide legal representation in both
il and cr | cases to any person who has reasonable grounds for
pursuin fending a legal action, but is prevented from doing so by
lack éams.45 Other institutions such as the Hong Kong Police Force,
a\Empendent Commission Against Corruption and the Correctional
ices Department are law enforcement authorities that are integral parts
f the Hong Kong legal system. Their purpose is to enforce the laws of
Hong Kong, though their specific roles and methods differ in accordance

with their specific missions. Further discussion on these law enforcement
agencies and the prosecution can be found in Chapter 8.

Legal Personnel

The normal operation of any legal system requires the function and
co-operation of a large number of personnel. Some of their roles are
political, such as the Chief Executive, and others are administrative, such

" The Legal Aid Ordinance (Cap. 91) sets out the criteria that the Department considers when
assessing a candidate’s eligibility for legal aid.

11
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he Hong Kong Legal SYSTET

art bailiff. Some of the key playeys In

ury member or €@ the b

The Chief Executive
he Chief Exccutive is the head of €€ HI‘:SARthl\lledmment.q? Becay,
e +on. the Chief Executive has a high degree of inygy
this political positio articularly in the law-making process, Ky v. “’
in the @:‘aiyszi?’czief Executive can exercise the powers Riia ﬁ::m-&
the B.a.:Cr off’lce to implemeﬂt the Basic Law and other ]awS in:‘%
of hlsf : .eme Basic Law also affords the Chief Executive the Power , re%
Ia(:; gr.eturn any bills passed by the Legislative.Council v.vhich, at the d};‘:
: iof Executive, are deemed to be incompatible it "
———-— “8 The Chief Executive, th e
interests of the government. .e | » therefore holgs
significant power in the law-making process: an ef.fect.ual VEto g,
The Chief Executive enjoys some inﬂuence. on the aPpllcatlon and e
ment of laws. The Basic Law vests powers in the Chief Executive ¢, appg
and remove (on legal grounds) judges from the courts at all Jeyess 28w
as to nominate principal officials including the Secretary for Jusqge:ib.
Commissioner of Police for appointment by the Central People?f@,ova{
ment.*® This power is, however, by no means unlimited and unheq
According to the Basic Law, the Department of Justice Caf?@ﬁ‘ml Crimip (
proceedings free from any interference,”’ and the Chief Executive's pﬂt)
to appoint and remove judges is restricted and gaﬁﬁ'ot be“eXerdiy
arbitrarily.” Sy

Secretary for Justice

The Secretary for Justice is the head of the Department of Justice and mus
be nominated by the Chief Executive for appointment.>* The role of t

* Basic Law, art. 43.

*" Basic Law, art. 48(2).
% Basic Law, art, 49,

* Basic Law, art. 48(6).
* Basic Law, art. 48(5),
*' Basic Law. art. 63,

2 Basic Law, arts. 88, 89,
** Basic Law, art. 48(5),

Ny, p

Legislators e -
The legislators in Hong Kong, ar

such e
Legislative Council,
ﬂedﬁn Annex II of the Basic Law, ‘Method for the
Legislative Council of the Hong Kong Special Administ
Its Voting Procedures’.

election is speci-
Formation of the
rative Region and

Judges and Members of the Judiciary

Judges are the arbiters in the legal system. This role includes the hearing of
cases before them, application of the relevant law and the direction of juries,
among many other functions. In Hong Kong, all judges are appointed by the
Chief Executive®” on the recommendation of an independent commission
composed of local judges, members of the legal profession and eminent
persons from beyond the legal sector.* In Hong Kong, the highest-ranking

o Department of Justice, The Legal System in Hong Kong (Hong Kong: Department of Justice
2008) p. 38.

** Basic Law, art. 67.
*® Ibid.

*” Basic Law, art. 48(5).
" Basic Law, art. 88,



. of the Court of Final Appeal and hQ’ShQ
chief Justic® = . . matters. The Chief Justice Mug 'n

anent resident of Hong Kong with o ﬁm:‘a
o

pointed by the Chief Exec"tivg.
i

: Cong;
urt and Justices of Appeal aPPoingyg

igh Co
of the HIg same ordinance, the Court

!

ief Justice. : 3 : .
Ch:efrihe District Court ordinance.®’ The appointment of Magistrates ;
un

: 64
regulated DY the Magistrates Ordinance.

Juries

The Basic Law provides that the principle of t.rial by jury should },
irvained in Hong K ong.®® The jury does not dlmFt]y aPply the lay
£ ctual situations; rather they are the arbiters of fact in a trial, de'(ermini.:g
the most probable fact scenario from competing accounts. This detef@.
Jtion is based on evidence put to them at the trial. Jurors 'a.feffﬁl"."'\)‘!
citizens who have been sworn to hear and pass verdict on-an accus
person in criminal trials (which are conducted in the Court ofEirstInstance

and in some civil actions.

)

]

In Hong Kong, a jury typically consists of sevep;fg‘je‘gibers of tlie top*

munity. The qualifications for jury service are foundm the JuryOrdmanu
and include qualifications based on age, language and character.” Evey
person who is qualified under the ordinance“has an obligation to ser
unless they can prove they fall into one of the exce‘gﬁpn? to jury servis

Q.‘

%
5 Basic Law, art. 90; Hong Kong Court of Final Appeal Ordinance (Cap. 484), s. 6.
High Court Ordinance (Cap. 4).

“ High Court Ordinance (Cap. 4), 5. 5
62 g '
High Court Ordinance (Cap. 4), s. 4.

63 e

o District Court Ordinance (Cap. 336).

o Magistntcs Ordinance (Cap. 227).
Basic Law, art. 86,

o,
Jury Ordinance (Cap. 3), s, 4.
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(also found in the ordinance),”’ Exceptions exist for the Chief Executive,
members of the Legislative Council, certain public officers (including legal
officers and public officers in law enforcement agencies), barristers and
solicitors, medical practitioners, full-time students and so forth.

Fach week, the Registrar of the High Court draws at random a number
of jurors from the List of Common Jurors. If a person is selected, the court will
send him/her a summons and request his/her assistance in court on a particu-
lar day. The court officials then select seven jurors by ballot on the first day of
the trial for service and the balafi¢e of jurors are excused.”” Legal counsel for
either party are allowed to gbject{o a particular selection of jury in order to
protect the interests of th€ix party.” Jurors are given immunity from having
their employment teffhinated due to their performance of jury service” and
are entitled to nienetaty compensation for their service in a trial.”’

N

Barristers and Solicitors.

Legal practitioners\perform a variety of professional legal duties for their

.....

clients. Some of these include representing litigants during a trial, giving legal
vadvice, drafting/contracts, performing conveyancing work in transactions

and admiggteﬁng wills and estates. In Hong Kong, the Legal Practitioners
Ordhanec" regulates the administration and registration of these profes-

sionalsThe legal profession of Hong Kong is further discussed in Chapter 11.

“=The legal profession in Hong Kong is split between barristers and solicitors,

‘and each has a separate requirement for admission. The legal academic

training for both barristers and solicitors is the same in Hong Kong. Admis-
sion into either field is possible after obtaining a Bachelor of Laws degree
(LLB) from the University of Hong Kong, City University of Hong Kong or The
Chinese University of Hong Kong and completion of the Postgraduate Cer-
tificate in Laws (PCLL) programme at any of these institutions. Graduates
who hold a Bachelor of Laws degree from a university other than one of these
three universities in Hong Kong may also seek to complete the PCLL in order
to be admitted as either a barrister or solicitor. However, they are required to

7 Jury Ordinance (Cap. 3), s. 5.

°® Jury Ordinance (Cap. 3), s. 21.

* Jury Ordinance (Cap. 3), s. 29.

"® Jury Ordinance (Cap. 3), s. 33.

' Jury Ordinance (Cap. 3), s. 31.

’? Legal Practitioners Ordinance (Cap. 159).
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Academic Personnel

This category involves all the professors, lecturers and researchers of law
the universities. These academics educate the future lawyers anq
research into developing and new areas of the law. They are 3
able in contributing to jurisprudence and in critiquing of th\

9

: Je sten

Historical Development of Hong Kong's

This section gives a brief account of the his

system of Hong Kong. It helps to illus h
was imported from England to Hong Ko

N

Prior to the British colonisation of Hong Kong in 1841, the territory, W
only a few thousand inhabitants (villagers and fishermen), existed as *

The Legal System upon Colonisation

K

Introduction and Overyiew

Upon acquisition of sover
to set up its own legal

ty over Hong Kong, the British took steps
and to apply English law in Hong Kong.

Under English lega% » the acquisition of 2 colony by conquest or
cession does not a tically lead to the application of English law in the

colony. The existinglegal System of the colony a
the British In H

by two ations
of T d Pleni

pplies unless altered by
ng, this was first effected (to a degree)

tain Charles Elliot, the Chief Superintendent
ry in China, declaring that the local Chinese
‘the laws and customs of China’,”® while British
foreigners would be governed by ‘the principles and
law”.” The reception of English law was formalised
proclamation of the Charter of the Colony of Hongkong by
of England on 5 April 1843 pursuant to the Crown'’s prerogative
- Under that Charter, the Governor of the Colony of Hong Kong,
the advice of the Legislative Council, was granted ‘power and author-
to make and enact all such Laws and Ordinances as may from time to
time be required for the peace, order, and good government of the said
Colony of Hongkong'.*® The Charter (and its successor instrument, the
Hong Kong Letters Patent 1917, supplemented by the Hong Kong Royal

Instructions 1917%') formed the written constitution® for Hong Kong
under British rule.

""" Campbell v. Hall (1774) 1 Cowp 204, 98 ER 1045

"® Proclamations dated 1 February 1841 (issued Jointly by Commodore Sir Bremer and
Captain Elliot) and 2 February 1841 (issued by Captain Elliot); see J. W. Norton-Kyshe,
History of the Laws and Courts of Hong Kong: From the Earliest Period to 1898: Volume 1.
revised ed. (Hong Kong: Vetch and Lee Ltd 1971), Pp. 3-6. See also D. M. E. Evans,
‘Common Law in a Chinese Setting' (1971), Hong Kong Law Journal 1, 9.

" Proclamation dated 2 February 1841,

" Charter of the Colony of Hongkong, reproduced in Norton-Kyshe (n. 78), p. 2!.. b
*! These documents are reproduced in P. Wesley-Smith, Constirutional and Administranve

Law in Hong Kong, 2nd ed. (Hong Kong: Longman 1994), Appendices 1 and 2.
** On the concept of a constitution, see Chapter 4,
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glishl;, Certainly, the formal Institutions of the English legal system and the

K°"&th formal aspects of the rule Oflaw were effectively transplanted to Hong
ICatigy Kong in the early days of.colonial rule, Th

od by laws familiar to them.” Yet although initially g,
Sove:; " a;'plied to the British and foreign persons in Hong
::;reme Court Ordinance (No. 15 of 1844) extended the app|

English law to all persons in Hong Kor.ng, ;:Cct:xrc:i:leg c;.he local.Ch% English lawhinto Hong Kong also created ¢ .

population. Munn has suggested that major 0L3:den mg. to this Poly acting together wuhfhe Governor, had the | '

included the following: the need to assert Bntl.sh Sovereignty Over . Arem uickly established, with a Chief

colony; rapid immigration and uncontr;;lled rime; and the View ths W on Y din 1841:\:pollce force set up and the Supreme Court

Chinese methods of justice were inferior.”” Thus, the extension of Engi matqu“%?‘;l.._g‘:- 1Y¢1. Jespite the creat

law to the Chinese in Hong Kong 1s said. to have been premised o both ll:f::s:::to :): dzmg%:?gi:;:lei::;nd competence was lacking, with

element of control of the local p°pulat;§" and the benevolent Pilfposed S itﬁ.'é")‘.)d;l‘i’ce fore€“unreliable and corrupt,” and jud‘:cial o:‘ﬁcers :nd l:vy‘ers

improving the conditions of the locals. \ offen havmglag than adequate knowledge of the law.*'
b the law=in.the courts looked far different from that in their English

\ O ™) . , e
Legal Institutions and the Rule of Law in Colonial Hong Koy« present in the English courts often being ignored.” Moreover, there was
S e e . . :-._gmc'h bias against the Chinese in both the court system and the laws

The generally held view today is that the laws and l%gf;&éem imp(,mD( -rfhemsel.ves. Repr:ssive laws dir;'ctec.l at ;m‘nrol of dtl.xedChinescdw:re ;n:cted
from the British constitute one of the more important and-positive et a'f‘d p°l.‘;°d he:"‘ y; there w:sed ‘:rs In ttheJlClgi :“ Jl“ 8‘;‘5’ 3': matfs :"l::
W X J . - m the ¢ d ¢ 0 n
of British rule in Hong Kong. It is not doubted that'theTegal systeém se; % s w;re sl S icgal sys P
0 . sy 27 LSOO Chinese offenders.

under British rule has provided for stabllltj,:}-ang ‘public safety,"and b

facilitated the economic developments¢whichs have ledthe territory &

become one of the major international commercial c&ntyes by the endd

ion of the formal Institutions
of law, the reality on the ground

7 Marcks (n. 84), p. 269; Jones and Vagg (n. 86), p. 8; M. K. Chan, ‘The Imperfect Legacy:

A\ Defects in the British Legal System in Colonial Hong Kong' (1997), University of Pennsyl-
vania Journal of International Economic Law 18, 133.
e ! 1 ® See, e.g., Chan (n. 87).
R. Buckley, Hong Kong: The Road to 1997 (Cambridge: Cambridge University Press 195 e Mtan (o 85 e 215001
P- 1;A. Y. §. Cheung, ‘The Paradox of Hong Kong Colonialism' (1996), Canadian Jouns!t

Law and Society 11, 63,
* E. Marcks, "English Law in
Liberation’ (2000), Texas In

** Munn (n. 85), pp. 120-121; Jones and Vagg (n. 86), pp. 52-56.
°! Jones and Vagg (n. 100), pp. 132, 135.

2 Munn (n, 85), p. 169.

» Ibid., p. 118.

Early Hong Kong: Colonial Law as a Means for Control &

ternational Law Journal 35, 265.
C. Munn, Anglo-China: Ch

85

: 21 ; - 188 94 ; Vagg (n. 86), pp. 133-168; Marcks (n. 84); R Klein, ‘Law and
inese People and British Rule in Hong Kong, 184 Ibid., pp. 125-251; Jones and Vagg (n. 86), pp . ' S
(Surrey: Curzon 2001), pp. 165-166 Racism in an Asian Setting: An Analysis of the British Rule of Hong Kong' (1995), Hastings
“ .
Marcks (n. 84), p, 274: . Jones and J, Vagg, Criminal Justice in Hong Kong (Lones* International & Comparative Law Review 18, 223,
Routledge-Cavendish 2007), p. 3.





