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Tortious Liability in General

e B Ly R s [ ...

is primarily fixed by law (common or statutory law),

(2) Generally, privity between the parties is.nccessary for 4
action for breach of a contract; whereas in tort the dyy ;

T ————

[ndeed, it secems that a breach of duty in contract could be grounds
for an action in tort for failure to take reasonable care

towards persons generally. .
(3) While damages in contract take Into account whgy the Tort and breach of trust
<ion of the plaintiff would have been had the cony,. . . o 14
g::::lg:r?onnedp the object of awarding damages in torrta,g (21 Trust is an equitable obligation imposed on the trustee to deal
; §

with the trust property for the benefit of persons (the beneficiaries )
named in the trust of whom the trustee himself may be one. Where
there is a breach &f Yust, as when the trustee misappropriates
money Or unlaffﬁlﬂ?deals with some other property belonging

to the tnls_g"’(ﬁb‘ﬁeneﬁciaries may claim compensation. The
differences between an action in tort and in breach of trust is that

to restore the status quo ante, as if the tort did not occyr

(4) Where a breach of contract occurs, the court awapy,
damages to the injured party only by way of compensatiop:
in tort, in addition to compensatory damages, aggravateg
punitive or exemplary damages may be awarded.

119 None of these distinctions can be accepted as complete]y the QWtion in breach of tort are not damages of any sort.
accurate or as a complete distinction of the two. As in the cas; liqud:éte,a'or un!@?dgted; the compensation can be ascertained
of a contract, many duties in tort are voluntarily assumed. F; even. before ;tgg'*:préintiff commences his action. On the other
example, an occupier of land or premises puts himself under ~ hand, when the}plaintiff’ successfully brings an action in tort,
duty of care by inviting others onto his land or premises or iy = '\ he is awatded unliquidated damages. Further, tort may also be
negligent misstatement, you assume a duty to give non-negligen ) distigguishe’(f from breach of trust on the ground that while tortious
advice. Several tort duties are owed only to specific persons or | 2 clamﬁ ¢ primarily based on common law principles, actions for
classes of persons. For example, the duty not to convert goods .a breach’of trust are primarily decided on equitable principles. But
1s only owed towards those who have possession of the good ‘ ."*ggéhin, such distinctions are general statements only as equitable
or a right to immediate possession. The view that tort (1?1"??254:‘&:  principles are sometimes used in actions in tort.
seek to restore the status quo ante is also not totally correct, as-t \
is well established that the plaintiff can now claim damages for Tort and liability on bailment
not only misfeasance but also for non-feasance.”® The-dGctrine of
implied terms, particularly the recent paternalisﬁ}g lqg;d‘to IMPOSE, 1.22 A bailment is a legal relationship based on the delivery of and the
non-excludable contractual duties by legislation, ‘euts at thesery) possession of goods to the bailee where the ownership remained
root of the doctrine of freedom of contract/For.a large variety of with the bailor on the condition, expressed or implied, that after
contracts, important terms are fixed n6t By the parties.but-by the the expiry of the period of bailment or the fulfilment of the purpose
law.” ) ¢ W for which the goods are bailed, the possession of the goods will be

1.20 Tt seems that the traditional distinctions between'.QF;R'?'%ﬁd contract restored to the bailor or delivered according to his instructions. The
are fading away with the expansion of the tort'of n egligence and deposit of goods, for exampl.e, keep,mg jewelleg with a bank, or
the Hedley Byrne principle® as well as the modification of some a loan of goods,‘ such as lending one scartoa friend, are comfnon

of the well-established doctrines of contract e T examples 9f l?axlment. When:e the batlee'mlsuse.s or damages the
promis§ory estoppel, for example, could be expanded to include goodsr he is liable to the bailor. The action against thc?‘b‘anlec by
all negligence actions under the doctrine of *detiindental reliance’. the bailor may be founded on contract, tort or the bailee s common

law duties. Where the action is founded neither on contract nor

tort but the bailee’s common law duties, the plaintiff is in a better

position as the burden of proof shifts to the defendant to explain
ce and non-feasance, sec infra at para 1.39. how the loss occurred.

emption Clauses Ordinance (Ca ) .
p 71), Misrepresentation
¢ of Goods Ordinance (Cap 26). f

29 For?xamplc, the Control of Ex
Ordinance (Cap 284) and Sal
30 See infra at para ].39,

31 See Jane Swanton, *The Convergence of Tort and Contract’ (1989) 12 Syd LK 40.
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in General

ENT
IN AND DEVELOPM
ORIG ort. like many other branches of common [ay, ,

ted in England on 5 April 18{3. was introdl,(.cd
the Supreme Court Ordinance 1844 » i

followed substantially the developmemS o
here changes have been introduceg

take into account local needs.> Decisions from OlhefjllrisdictionS
also had be considered.™ The backbone of tort law is still large,
English based and therefore we must turn our attention

English law.

The English law of tort has been developed'by the. coprts which, i
the beginning, transmuted rules of custom into principles of |ay,
This does not, however, mean that the process of developmep
took place quite unaided by legislation.”® In fact, the Statute of
Westminster I1 (1285)* gave the clerks of the Chancery authority
to create new writs by analogy to existing writs, thus expanding
the scope of remedies in claims founded on tortious liability,
Further, as will be discussed later, the law of tort has been modifieg
considerably by statute, both in substance and in procedure
Legislative activity was much more pronounced during the post:

World War 11 period, but still can be seen today.

123 The law of t .
equity, which €xis
into Hong Kong by
development since has
England, although here and t

1.24

32 Until 1 July 1997, the main reception provisions were contained in %
of English Law Ordinance 1966 (Cap 88) ss 3, 4 and 8. After the | andover,

stipulated by Article 8 of the Basic Law, the laws previously i Hong §

1
including the common law and rules of equity are mainmine&@her detaysnss
Chap 3. O
s '
)

33 For details, see Chap 3.

34 See Chan Mei Yiu Paddy v Secretary for Justi @ 12] 3

35 The common law of tort has drawn considerabl¥®n two major
1

formative years, namely, Roman law and German ustom, t
in Lex Salica. Some scholars regard these two sources as

during 1ts
as embodied
parents of the

, MacMillan and Co,
1911) p 34. For the extent of the Roman influence on the English formulary system,

see DJ Siepp in Legal Record and Historical Reality, p 9; 7 LHR 175. Pollock and

Maitland hold a contrary view: see History of English Law II (Lawyers’ Literary
Club, Washington DC, 2nd edn, 1959) p 558. A

36 The w0fd ‘lcgislatiogl’ .is us.ed here in its limited sense, referring to legislation made
by Parliament as distinguished from law-making by the other two branches of

37 Historians disagree as 1o the role of
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As with any other society in the early stages of its legal evolution,
in England, the procedural institutions preceded the substantive
law. Form had assumed, by far, greater importance than substance.
The early development was summarised by the well-known legal
scholar Sir Anthony Fitzherbert in 1534 in the preface to his work
Natura Brevium: “The forms were the fundamentals on which the
whole law depends.’*® Indeed they were the basis of the law *
There was a law of form before there was a law of tort, contract or

property. The pringiples of common law grew around those forms
3l which the King’s courts*’ centralised and

-~
-

C

called writs® t
administe
1.26 Until n of Edward III (1327-77), a person could

41

42

43

com an action, before the royal justices in eyre® or justices
co@ ge” wi writ of any kind on a mere guerela or
al co or bill. If he wished to commence an action

leas or in the King’s Bench sitting in a county

Co
n tminster, he had to purchase a royal writ from the

e
other tha

by then, the variety of writs had increased by leaps
ounds and the process of inventing new writs continued at

@ Kingg,@cery to authorise the commencement of proceedings.
\ H

6 ch a pace that in 1258, upon complaints made, the Provisions

of Oxford were enacted which required the Chancellor not to

See Stonor J in Horthwait v Courtenay (1315) 45 SS 5.

This phenomenon is common to most early systems of law. For a similar development
in Roman law, see WW Buckland, A Textbook of Roman Law (3rd edn. 1963)
Chaps XIII-XYV; see also Justinian’s Institutes, Bk V.

Originally writs were documents under the seal of the Crown, a court or an officer
of the Crown commanding the persons to whom they are addressed to do or forbear
from doing some acts. There were two kinds of principal writs: prerogative writs and
writs of right. The former were issued at the discretion of the Crown while the Crown
was bound to issue the latter. Writs of right are of two kinds: original and judicial. An
original writ was the mode of commencing an action at common law.

In early times in England, there were two principal systems of courts to administer
Justice, namely, royal courts, known as King’s courts, and feudal courts. The King’s
courts comprised the King's representatives and those who were closely associated
with or related to the King. There were three such courts: coram rege (King's Bench),
in Banco (Common Pleas), and ad scaccarium (Exchequer). The King's courts were
based in Westminster and pertodically went on circutt to hear complaints addressed o
the King and gave relief declaring principles of law which became the common law
of England. The feudal courts were courts maintained by feudal lords and those who
functioned under them.

Eyre was an ancient institution of royal justice first used as an instrument of central
government and later endowed with exclusive jurisdiction over major crimes. It was
headed by the King’s personal representatives. .
This was a group drawn from those closest to the King and who ua\'ellcq with him
Wherever he went. They sat in the presence of the King and dispensad justice.

13
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issue any unprecedented writs without the conser

Council. Henceforth, the categories of actions b
less closed.

1t of the King'
ccame More g,

Every action had its own writ and every writ had its own
Procedures and methods of trial available in one

not necessarily available in another action begun b
writ. A person who wished to sue in the Common P
King’s Bench had to see to it that his case fitted in
established writs and its formula. However genuine
might be, he could not obtain any relief unless his ¢
even 1f his case did not fit, he was not precluded from seching
relief from the local courts. It was of crucial importance 1,
plaintiff should select the most appropriate writ for his
because the whole course of his litigation and its ultim
depended on his choice of writ. Diverse and numerous were the
situations which called for relief but unless there was a writ there
Was no remedy. This was the unenviable position in which those
responsible for the administration of justice must have
themselves. They had to adhere to the form and at
do substantive justice as and when the occasion
Three distinct but related agencies were concerned i
and they were the lawyers, the clerks of the Chancery(and the
judges. A lawyer advising a client would have to sc.lcctfhc‘ Wil

formul,
action wer
Y a differep,
leas or n the
L0 one of )
his compla,
ase fitted, by,

a1 a
Cdsg
ate result

which was the most appropriate to his client’s casera task nog.
altogether free from peril. Sometimes a case would nol quite.fiy,
into any one of the existing writs: the lawger A duld then try 19

colour the facts to accommodate his clignt’S\case. However, in
exceptional cases where the case was such.that any f udging of the
facts could not help the client, thefawyeén would thenhave to use
his legal ingenuity and persuade tﬁ&.,Chancery elerks to invent a
new writ. When the client’s cause would fal\&qually well under
more than one writ, he had to persuade the“Ghancery clerks 1o
issue the particular writ which was the most advantageous to his
client. Invariably, his opponent would advance arguments to show
that the plaintiff’s case did not fall within the writ in question or
that the wrong formula had been used. The judge would then rule,
accepting or rejecting the plaintiff’s case and giving reasons for
that ruling. When the clerks of the Chancery were forbidden to
make writs to measure, judges would find ways of meeting new
needs. If the categories of writs could not be increased, judges
would extend the scope of existing ones. "They did this in different
ways, bringing all kinds of conflicts on new sets of facts within the

14
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old formulae, sometime,s“by ﬁctiqns and Sometime :
technical requirements.’** Sometimes a judge mi
as to disregard form altogether and gjve relief i

e.* The modern law of tort has evolved from th;
fva:ts formulae, lawyers’ arguments and judges® :
development of tort as wc.ll as several other branches of the
common law took P'?Ce mzfmly through procedural means rather
than through legislation slr:c!q sensu. One has, therefore, to look
within the integstices of the writ System for the substantive law of
tort. We shallnow turn to those old writs which have spawned the
main principles of our modern tort law.

~N
a "/
Tresplam-’\e‘:.p N

I 28"3“'1’(\'(3 hodmfﬁn@lish law of tort has sprung from the old common

7 law acﬁois_,df trespass vi et armis, case and detinue, and the writs

by whichthey were commenced or ‘originated’

1.29 ﬁ:}éiion of trespass vi et armis was not in common use until
| : "fhé'thineenm century. Presumably, it had developed from the old
I Nt

' appeals of felony such as the appeals of larceny and mayhem,
N which were used as a means of recovering stolen goods or of

achieving the execution of an aggressor. Those appeals, except

the appeal of death, could easily be converted into actions for
damages by omitting the word ‘felony’.

1,30 The action of trespass vi et armis commenced as a combined civil
and criminal proceeding designed not only to give the plaintiff
damages, but more importantly, to punish the defendant with a
fine payable to the Crown. This was because its original or primary
purpose was the maintenance of peace and order which was the
responsibility of the Crown. As far as the Crown was concerned,
this action served the dual purpose of securing peace and order;
and, at the same time, of strengthening the coffers of the Crown.

The fine was, however, abolished at the end of the seventeenth

Century,

In its earljest form, the writ of trespass alleged that the deténfiant
jured the plaintiff vi er armis et contra pacem regis ("by torce

1.3]

“ See D Roar

> Roebuck, 7pe Background of the Common Law (2nd edn, 1990) Ch 6,
4 fg?ccuallyp;;z.

‘ . ' il 1s called
'Orig?na( ¢S by which an action was commenced in court was and still 1s calie
|

g o .
Ng"or *original’ Writ or summons.

15
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47 Fictions were resorted to in both the common law and Roman law to overcome the
ngidity of the formulary system when the demands of justice made it necessary [0
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and arms and against the King's peace”) or that he infringed a roy,
franchise. The King was brought into the picture in order to render
the matter justiciable in the King’s courts. Otherwise, it woy|q
have to be dealt with by the local courts according to customary
law, which the same course of action might or might not have
produced the desired result. Besides, local courts were forbiddey,
to entertain actions where the claim exceeded 40 shillings
value. The writ also alleged specific acts such as assaulting
beating, wounding, taking and imprisoning the plaintiff, insu/r,
Jecit et ipsum verberavit, vulneravit et ipsum cepit et imprisonavit
(he assaulted, beat, wounded and took and imprisoned him) whch
the plaintiff was required to prove in order to establish his case.
In the course of time, however, the criminal and civil aspects of
the action were separated. The action of trespass in its civil aspect
became the appropriate recourse for claiming damages for any
direct violation of a right by some physical interference. The writ,
nevertheless, continued to allege the use of force and arms by
the defendant but those allegations soon became mere fictions.’
Judges ignored them and required no proof of them treating
them as mere superfluous formal verbiage or appendages.** The
requirement of vi et armis finally was abandoned by the middle of
the fourteenth century. ~:

If trespass were to the person, the action was called ‘assaulf,
battery or false imprisonment, as the case may be, depending on
the circumstances and actions of the defendant. If ffig, tréspass
were to chattels, it was trespass de bonis asportatisyalthough the” )
defendant’s act might not have involved an actual eafrying away':
of the goods from the plaintiff. If the trespass/were'to land, it was
trespass quare clausum fregit — the wrong of B%aching the close.
Originally the word ‘land’ in this conteXt meant ‘enélosed land’
but later the action came to embrace all land (enclos_;ﬁ or not) and
buildings. ‘ &\

The action of trespass vi ef armis had, howeverﬁhree limitations
which prevented any further expansion of its scope. These took
the form of three conditions which the plaintiff had to satisfy.
First, there had to be an act as opposed to an omission, except
in the case of continuing trespass. Secondly, the act had to be a

N

| —

give effect to substance at the expense of form: see RW Lee, The Elements of Roman
Law (4th edn, 1956) p 9.
48 Seesuprap 10
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/ ;i
voluntary act of !he defen.dant: any act done under irresistible
force or compulsion, or circumstances beyond the defendant's
control could not ground an action in trespass vi et armis.®
Thirdly, the act had to a‘mount to a direct and forcible invasion of
the plaintiff's rights. *Direct’ meant that the Injury must have been
the immediate consequence of the act, not necessarily immediate
in time but 1n causal sequence. If the injurious result followed
a break in the chain of causation, it would be consequential and
therefore would not fall within the ambit of the action for trespass
vi et armis.* It isthus obvious that not every situation that arose
in actual life and,Which called for a remedy would fall within the
rigid fm“l@WMf the action. There would be a multitude of acts
and omissions Which resulted in loss or damage but which would
have to gounremedied.

,.m: ‘&“ f'\

Tresgass on the case.\, "
P\ AW
134/ We have\!;e‘ady seen that the Statute of Westminster II (1285),
/' ¢ 24(provided that the clerks of the Chancery should draw up a
néw‘ﬁvrft ‘whenever henceforth it should happen in the Chancery
o /“thata writ is found in one case but none is found in a like case (in
N\, consimili casu) falling under the same law (cadente sub eodem
“./ jure) and requiring a like remedy’. However, this provision could
~ not be construed as a licence to overlook the three requirements
stated above.”' The remedy had to be found elsewhere or in the
form of a new action. Hence, the invention of a new action called
‘trespass on the case (frespass super casum)’ or ‘action on the
case’ where all that the plaintiff had to do was to set out in detail
what the wrong was and show that he had a special case.

1.35 The distinction between the two can be illustrated by the following
oft cited example of Fortescue J.%2 If A threw a log which directly
hit B, then B could sue A in trespass. However, if A threw a
log on the road and B later stumbled over it, an action on the

T —

9 Sec S.mith v Stone (1647) Sty 65; 82 ER 533 (defendant forcibly carried upon
plaintiffs’ land by third parties); Gibbons v Pepper (1695) 1 Ld Raym 38; 91 ER
922 (defendant carried upon plaintiff”s land by runaway horse); see also Glanville

l\)\gllgliams and BH Hepple, Foundations of the Law of Tort (1976) Ch 2, especially

50 *
Ol v Shepherd (1773) 2 W Bl 892; of Hutchins v Maughan [1947) VLR 131;

Southport Corporation v Esso Petroleum Co Ltd & Anor [1954] 2 QB 182, [1954] 2

AILER 561, CA (Eng).

g Se¢ infra “Trespass’.
Reynolds v Clarke (1725) B & M 354.
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case would lie but no action of trespass vi et armis because R

injury was not a direct result of A’s throwing of the log ** AnothcS
example may be taken from false imprisonment and maliciou;
prosecution. When the defendant unlawfully locks the plaintify
up or otherwise deprives him of his liberty of movement, t},
defendant is liable in false imprisonment because this is a direg
physical interference. On the other hand, where the defendant j,
maliciously and without reasonable and probable cause Instituted
criminal proceedings against the plaintiff and the charge has
been dismissed, the defendant has not directly interfered with the
plantiff. The chain of causation 1s interrupted by the interpositiop
of the act of a third party, namely, the judge or magistrate,
who is not an agent of the defendant. *In trespass the plaintify
complains of an immediate wrong, and in case, of a wrong that
is the consequence of another act.’ The insistence on directness
for the writ of trespass also explains why an action on the case
was made available for nuisance early in the fifteenth century. We
have already seen how social pressures had led judges to resort

to fictions and other devices to overcome differences of form in
order to do justice. The trend had gone much further by the year
1833, when it was established that the action upon the case for,
negligence overlapped trespass.™ The fact that the plaintiff had

an action in trespass was no bar to him bringing an actiofi on the
case for negligence as well. Thus, when the forms of action‘were
abolished. the law of tort stood as follows. o~

’J,

be the only remedy. If the injury was directbuf-not wilfuls¢ither
trespass or case may be maintained. If tlie injury arose from the
negligence of the defendant’s seryanf,\cas¢ would,be the“only
remedy for the simple reason that\the act was not-done by the
defendant himself but by the servant. Trespass, arising directly
from the defendant’s act had come to be assogiated with intentional
or wilful injuries, and case with negligence. Since trespass Was
basically a crime it remained actionable per se (without proof of
damage) whereas damage was the gist of an action on the case. In
all cases of doubt and where the plaintiff could not show that the

For trespassers injured by spring guns, the injury was held to be consequential: Jllott
y Wilkes (1820) 3 B & Ald 304; Bird v Holbrook (1828) 4 Bing 628,

54 Reynolds v Clarke (1725) B & M 354,

55

See Williams v Holland (1833) 10 Bing 112.
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act complained of was done wilfully and b
be filed on the case.*

—
—

\

y design, action would

{37 Of all th.e ancient forms of action, case was the most fertile. It has
~" given birth to the bulk of the modern law of tort as well as the
whole of the law of simple contract. All those torts which were not
redressable by the actions of trespass vi et armis and detinue were

the products of case. They include defamation, deceit, conversion.

malicious prosecution, negligence, nuisance, the rule in Rylands v
Fletcher and a host of others.
L 3

(38 One thing, powe\;er, remained unsettled and that was the question
of liabilitynin-tort for non-feasance or the neglect of a duty to act.
The Jaw of tort up to that time was only concerned with hability
fgrmdgﬁve acts. Inaction was not actionable in trespass.” There
/was,an actiog{é’tgneglect of a duty to act but this was available
p only whe:gg.‘%”fduq in.question was one imposed by law. Such
s duties 'mQuded duties imposed by undertakings, custom of the
realm},Jo¢al custom and those arising out of an office. In other
words,, non-feasance was actionable only on the basis of a pre-
_~existing relationship but not as a breach of a general duty. Even
= \.50, it was actionable in assumpsit, a species of action on the case,
\ " butnot in trespass because, as the judges used to put it, it ‘sounded
) in covenant’ rather than in trespass.”® Although this attitude had
the most salutary effect of developing a new law of contract with
a unified theory of contract, a unified theory of negligence was,
however, long in coming.””

v 4

Negligence

139 Judges had recognised negligence as the basis of collision cases
but this remained largely confined to road accidents. An early
attempt to articulate a general theory of duty in neghgence failed
to gain general acceptance,” and it was not until the case of

——
—

3% See Williams and Hepple, op cit p 44.

31 See Johnson v Baker (1493) BRM 399 at 400 per Rede sjt. Fagan v Metropolitan
@ Police Com.missioner [1969] 1 QB 439, [1968] 3 All ER 442.

% For a full discussion, see Baker, op cit Ch 19, especially pp 379—}82.

The first and foremost concern of the courts during this period was (o reqund
“Xpeditiously to'the needs of an emerging laissez-faire economy by .deVClOP'l‘S
* unified theory of contract. In the process, the need to develop a unified theory
of negligence was thrust to the background. See PJ Cooke and DW Oughton, The

60 ,C,"'"’”‘"’ Law of Obligations (1989) pp 11-13.
caven v Pender (1883) 11 QBD 503.
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1.40

6]
62
63
4

65

.

Donoghue v Stevenson®' that an attempt was made to unite
various negligence actions under the common denomination ofthe
tort of negligence. In that case, Lord Atkin laid down his famouz
‘neighbour test’ which requires a man to take reasonable care ,
avoid acts or omissions which he can reasonably foresee woy),4

be likely to injure his neighbour. One’s neighbours, according
Lord Atkin, were ‘persons who are so closely and directly affecyeg

by my act that I ought reasonably to have them in contemplatiop

as being so affected when I am directing my mind to the acts o
omissions which are called into question’. The Atkin doctrine, i,
the beginning, however, applied only to what are termed acts of
misfeasance, but not to non-feasance or omissions in the absence

of a pre-existing relationship between the parties. Certain positive
acts such as legitimate trade competition which resulted i
damage to others were not actionable in negligence. The duty of =
care recognised by the Atkin doctrine only extended to physical
damage to the person or property and not to pure economic loss
caused by negligent misstatements. Such matters had to wait until
the 1960s and 70s to be resolved by the courts. In Hedley Byrne
& Co v Heller & Partners Ltd,** the House of Lords held that an * "l
action lay for a negligent misstatement causing a pure econo_mi"é?" '|
loss. The principle was soon extended to cover negligent adﬁce k
and negligent information, or conduct resulting in ecqnoxﬁih?fbss. 4
The result is that today third parties may sue for economic loss 4 .
resulting from their reliance on negligent misstatem&ff@a‘& advice. ( I‘ ’
or information given to others.* The attempt to eéxtend the scope o‘
of the tort of negligence to cover divergentsitdations seered fo
be based not so much on legal or logicalreasoning as on P‘pﬁcy |

. s v
considerations. PR Qe \

L A
After Donoghue v Stevenson, negligefice assumed §tich importance
that the tort of trespass faded intd the background. Tortious
injuries are now classified, in the main, either\as intentional or as
negligent % )

. - — -

[1932] AC 562, HL.

[1964) AC 465, [1963]) 2 All ER 575, HL.

Yianni v Edwin Evans & Sons [1982] QB 438, [1981] 1 All ER 592.

See Home Office v Dorset Yacht Co Ltd [1970] AC 1004, [1970] 2 Al ER 294, HL,
Anns v Merton London Borough Council [1978) AC 728, [1977] 2 All ER 49%. HL.

Letang v Cooper [1965] 1 QB 232, [1964] 2 All ER 929, CA (Eng). The position in
other jurisdictions is not so clear. See F Trindade (1971) 20 ICLQ 706.

i — i — R - -
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trict liability

|41 Meanwhilc;:, in Rylandf V 1"’Ietlcher,“6 the House of Lords had to

. grapple with a nO\{el Issue, in which the plaintiff had
considerable financial loss due to the flooding of its mine b wat
escaping from the defendants’ reservoir, The plaintiff cozld nz:
sue in trespass because the defendants’ act was indirect. There
was no nuisance because there was no recurring interference. Nor
was there any negligence on the part of the defendants because
the damage was c¢aused due to the presence of a disused mine
shaft of 'wgp‘s; ‘existence the defendants could not have been

awamf~:x§l§¢}&ﬁhm J, nevertheless, held the defendants liable on

the féﬁg’\i'mg rule of strict liability:
Ot " -

\::'a'pcrson mif:or his OWN purposes brings on his lands and collects
)\ * and keggs‘.:.;t‘here anything likely to do mischief if it escapes.
~ must’Keep it at his peril, and, if he does not do so, is prima facie
gns»frqable for all the damage which is the natural consequence of
its.escape.

suffered

1.42 ??hé;fo}rns of action were abolished in England between 1832 and

" }875," but the substantive law which had been developed within

them was preserved. Although the plaintiff is no longer required to

plead his cause of action to be successful, he must plead the facts

which disclose a cause of action. There i1s no denying the truth

of Maitland’s celebrated aphorism, ‘the forms of action we have
buried, but they still rule us from their graves’.*®

Statutory torts

143  Apart from the development of various aspects of liability in
negligence, there have been, of late, new areas of liability created
by statute in response to the needs of the community. These cover
both intentional and negligent acts. The Sex Discrimination
Ordinance (Cap 480), enacted in 1996, for example, creates the
new tort of sexual harassment in Hong Kong. The considerations
of the enactment of an anti stalking law by the Law Reform
Commissioner of Hong Kong which may create a new torl of
stalking, is a further example. Moreover, the existing principles of

66 (1866
Py ) LR 3 HL 330.

¢ Common Law Procedure Act 1852 (UK) and Judicature Act 1873 (UK) are of

Particular relevance, This reform was adopted in Hong Kong. “lectures
Maitland, Equity, also the forms of action at common law. two courses of lectures
(Cambridge Up, 1984) p 296.
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tortious liability have been realigned to protect the commgop, Man
who 1s not so familiar with the niceties of the law.® Institutioy
which were not subject to liability have also been brought under
the regime of the law of tort.™

Administrative remedies

1.44

Yet another significant development has been to give or enlarge
the junsdiction of bodies other than courts to provide alternatjye
remedies. Some of that which was the province of the courts

has
now become a matter for administrative action.”

In other jurisdictions, compensation for accidents has been taken

out of the tort system and replaced by a compensation scheme set
up by legislation.™

69 See, for example, the Misrepresentation Ordinance (Cap 284) and the Control of
Exemption Clauses Ordinance (Cap 71). .

70 See the Crown Proceedings Ordinance (Cap 300) s 4 which, subject to certain
conditions, imposes liability in tort on the Crown. '

71 The Employees’ Compensation Ordinance (Cap 282) establishes Employecs
Compensation (Ordinary Assessment) Boards and Employees’ Compensation
(Special Assessment) Boards to deal with any claim for compensation for an injury 0
an employee: see ss 16D and J6E.

72 In 1974, New Zealand set up the no fault accident compensation scheme to compensale
persons in personal accident cases to replace tort law damages.
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N\

p01 Overdhelast few years, on average, 19,000 people were killed

W
> N\

”

(i

ominjured every, year on the roads in Hong Kong, an average
Tease of 613 cases annually during the past three years.' Deaths
an injuriﬁs‘*(i?qu“r" in factories, mills, construction sites and other
places of work.” In 2009, the number of employees who were
reported.to have suffered from industrial or occupational accidents
wés 39.579.% The numbers for the following two years show some
fluctiation — in 2010, the number increased to 41,907: butin 2011,
\ ‘th'é number came down to 40,578." Numerous criminal offences
that are committed almost daily also result in death or injury to the
victims and leave their families destitute. Some families undergo
severe financial distress. In addition to causing death or injury, the
wrongdoer may also cause destruction or damage to property. The
law of tort, in general, provides compensation only to those who
could establish fault on the part of the wrongdoer. On the other
hand, there are comprehensive accident compensation schemes,
based on the no-fault theory, providing compensation to accident
victims or their dependants irrespective of whether the wrongdoer
caused the death, injury or loss, or the victim was at fault. In
New Zealand, there is a comprehensive accident compensation
scheme through the Accident Compensation Corporation under

which compensation is paid in respect of personal injuries caused

\

;l‘anSpo rt Department, Road Traffic Accident Statistics (Year 2011), Summary of Key
tatistics,

The accident rate per 1,000 employees in industrial employment dropped from l?.l"/;

N 2002 to 14.6% in 2011, a 2.4% decrease. See Labour Department, Occupationa

Safety and Health Statistics Bulletin (1ssue No 12,2012) p 2.

m;m Department, Occupational Safety and Health Statistics Bulletin (1ssue No 12,
)p2.

lbidp .
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by accidents, including occupational diseases.® There, the Fight

of action in tort have been abolished in respect of claims arisins
from such injuries. In the United Kingdom, the Departmen, .
Health set up an alternative to claims in tort in relation to Certajy
law value claims due to adverse incidents by the NHS Redregg
Act 2006, which came into force in 2007. Moreover, a4 hoc
selective no-fault schemes have been created in respect of moyg,
vehicle and industrial accidents as well as criminal injuries ¢ In
Hong Kong, there is no comprehensive no-fault Compensatjop,
scheme comparable to that in New Zealand, nor is there any
equivalent of the United Kingdom’s Criminal Justice Act 1995
Some of the United Kingdom Acts which provide for compensatiop

schemes have been reenacted. These will be referred to at the
appropriate places.

Although the primary concern of this book is the subject of tort,

alternative compensation schemes must be discussed briefly
because they affect remedies under tort.

EMPLOYEES" COMPENSATION SCHEME

2.03

The Employees’ Compensation Ordinance (Cap 282) (‘the ECOY)
contains a comprehensive scheme for providing compensation for
injury to employees. The ECO refers to five situati %@"'Which
an employer is liable to pay cbmpepsa't'io;n to th %p

his dependants, viz, injury. causing permane&
permanent partial incapacity, temporary c@n&ity, dsathand

occupational diseases. The employer is liﬁlzt pay irrespective of
whether the employee’s injury or death wa “due to tqg‘xnmlbyer's
fault or not. Also, as a general rule, the employer eannot contract

N
TRAR

See the Accident Rehabilitation and Compensation I;s'urance ‘Act 1992 (N2),
which “establishes “an insurance-based scheme to rehabilitate and to compensate in
an equitable and financially affordable manner those persons who suffer personal
injury’.

See the Road Traffic Act 1988 (UK), Law Reform (Personal Injuries) Act 1948 the
(UK) and the Criminal Justice Act 1995 (UK). | |

Although there is no statute along the lines of the United Kingdom Act, there is

non-statutory scheme similar to the scheme under the United Kingdom Act.

Section 3] of the ECO provides: Voiialadr ar oo

‘(1) Any contract or agreement whether made before or after the commencement of
this Ordinance, whereby an employee relinquishes any right to' compensation
from an employer for personal injury by accident arising out of and in the course
of his employment, shall, subject to subsection (2), be null and void in so far as

out his liability under the ECO.® In some cases, ?q;*qn'ployee or his
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Employees’ Compensation Scheme
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employer’s liability to pay compensation

The employer’s liability to pay compensation s s

2.04 conditions laid down by the ECO.’

ubject to certain

)05 gection 5 of the ECO provides, inter alia. that-

(1) Subjectito subsections (2) and (3), if in any employment,
perspnal injury by accident arising out of and in the course

N “of the employment is caused to an employee, his employer

;;""‘,..\ vshall be liable to pay compensation in accordance with this
NL. «" Ordinance.

7 \% (2) Nolcompensation shall be payable under this Ordinance in

A\ gkt of —
”&' \J W{"(é) anyinjury, other than an injury which results in partial
"‘ :"n ) {ncapacgty of a permanent nature, which does not
£\ iy mcapacntatc? the employee from earning full wages at
A N .wgr)k at which he was employed; (Amended 67 of 1996

‘ P S.

(‘\“" (b) any incapacity or death resulting from a deliberate self-

Y Injury;
fion (c) any incapacity or death resulting from personal Injury

if the employee has at any time represented to the
employer that he was not suffering or had not previously

suffered from that or a similar injury, knowing that the
representation was false; or

any injury, not resulting in death or serious and
permanent incapacity, caused by an accident which
is directly attributable to the employee’s addiction to

drugs or his having been at the ume of the accident
under the influence of alcohol.

(d)

S ———————

it purports to remove or reduce the liability of any person to pay compensation
under the provisions of this Ordinance.

(2)' The Commissioner may, if satisfied that, by reason of old age or serious physical
defect or infirmity, a person, if employed as an employee, is specially liable
10 meet with an accident, or, if he meets with an accident is specially liablc. to
Sustain injury, in connection with any contract of such employment, authonze
the person and the employer to enter into an agreement in writing 1:educmg o
giving up the right of such person to compensation under the provisions of this
Ordinance in respect of any accident which is caused or contributed to by the old
Ag¢ or serious physical defect or infirmity. - M

(3) An agreement entered into under subsection (2) shall be ineftecuve unless the

9 Commissioner certifies that in his opinion such agreement is fairand reasonable.
See s 5 of the ECO.
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(3) In any proceedings under this Ordinance where it ; hought it to the employee, even where his injury was attributable

that the injury to an employee is attributab * Proveg |

: : Clo : 1 ' A
and. wilful misconduct of that employee, or that a:‘hi@ SCigy to his serious and wilful misconduct
accident arising out of and in the course of his cmpk,njl"y by
del.xbcratf:ly aggravated by the employee, any Compz:,n cn.‘ s ident
claimed in respect of that injury shall be disallowed on Accld®

that where the injury results in death or serious ' CXeep [n order to qualify foremployees’ compensation, the applicant must

. . IN¢ ' : ) ‘ ‘
the Court on consideration of all the circumstg o, 2.08 establish that his injury is caused by an ‘accident’.'? The question

. . nece : :
award the compensation provided by this Ordinance osr S"‘a | ¢ when an injury-has been caused by an accident, however, is not
part thereof as it shall think fit.” B (f)r ce from diffictilty) In common parlance, accident refers to an
unexpected distinctevent," such as objects falling on and injuring
. B '%‘,. P QN 1 EVerOr p
rule is that for an injury to be compensated, it must be g}, an emPlQﬁ.e%”r {16 Bip oyee suffetr s .from ™ b.ack juey Wlie

“h as lifting ahieavy object." However, judicial decisions suggest that

to prevent the employee from earning full wages at
. Work r ' ’
which he was employed for more than three consecutive ¢ % the 1€  “accidept! not only refers to a sudden event caused by
The second rule is that where the employee’s iniury ; ays fnaav rtence, biitalso includes injuries caused by intentional acts,
4 IV 1S Caused by ( Q‘Ch as crimiinabassaults. In Cheng Wai-yin v Lung Fung Estate
'} \ y va L

2.06 There are three general rules laid down by the section, The firgt

the employee’s own serious and wilful misconduct : D B . D e

from the employee’s deliberate self injury or alcohcﬁlr ;szu:;::g () Agency,t” iQechpplicagtiteceived R Ry barlg(eg

consumption, the employee’s compensation claim wil] be deniedg Y into_the T?ﬂ?ce M RCISIIC COBR NTATg i SRSTIT Jat:lac i-

The third rule is that, the employee will lose his compensation him, The court TN U0 Vo InafionD YO e e heeiunige -

claim if he has deliberately aggravated his own injury, 1, 4 said that:

trigger section 5, there must be either serious or wilful conduer,. the fact that the incident was the result of a planned or deliberate

or deliberate aggravation of the injury by the employee;,m‘e';,‘ action is immaterial. For inst.ance, i.f workers in a factory were

contributory negligence will not suffice. There is an exceptwn . injured as a result of an ar§on|st setting fire to the factory, clearly
- the workers cannot be denied compensation on the ground the fire

to these rules set out in section 3(3) which relates to a"situation

where the employee’s injury results in death or serious ineapacity, / Was gtaic deliboputen:

‘ { | | he
207 InYuenY 104 36- Rafdriver Rl \| 2.09 Whether there was an accident or not should be as.sessed from t
s horeeult e e ke, 8,36 yeag;o!&'vah b, point of view of the employee.'® The crucial test is whether such

as the result of severe multiple injuries suffered fo ST :
R red indtraffic acciden injury could also have been caused to another employee in the
same situation.'’

rof)

The accident was caused because the deceased’s judgmelfi‘wgs

impaired by alcohol. The court said thatalthough the acoident was
caused due to the employee’s serions’and wilful rhiseonduct, it
would exercise its discretion and allow ¢ mployee?.%‘?&npensation

to the estate of the deceased. frey JA said.that al h ‘no
Godirey satd @ Sy Il Atpp 150 and 152. See also LKK Trans Ltd v Wong Hoi Chung [2006] 1| HKLRD

compensation was payable for any injury caused by an accident, 980

which was directly attributable to the employee having been under 12 Section 5(4) of the ECO.

the influence of alcohol at the time of the accident, that bar did I3 Hong Kong Courts adopted the definition of ‘accident’ laid down in the English case
not operate when the injury resulted in death. Section 5(3) of the :Z;zg:igag;;) v ;”;"0;;?; 2& oo%(; gf:':l'fgkl ‘::31[‘;&04;‘3; o ‘l‘;}-lg; _";° C’gg
Ordinance pl‘0.v1ded. that where an injury resulteq in death, the Chaary v Yo Chzmge ';,ee ;uon [2002) HKEC 100, DC Wong Chick v S\v;'rea;:gctﬁc
court, on consideration of all the circumstances, might award the Ltd [1992) HKLY 460, DC.

compensation provided by the Ordinance or such part thereof as it 14 Chao Yuan Chiao v Regal Hotel's International Ltd & Anor [2002] HKEC 939, DC.

IS [2001) HKEC 1147, DC.

16  Cheung Shuk Wah Jessica v Wong Kang Hung Darwin formerly t/a New Voice Pub
[2009] 6 HKC 182,

17 So Yiu Sang v Manow Co [2001] HKEC 86, DC; applied in Cheng Wai-vin v Lung

10 [1997] HKLRD 149 at 150, 152, CA. Fung Estate Agency [2001] HKEC 1147, DC.
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